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ABOUED  S^  DETERMINED 


-••    •  • 


THE  QUEEN'^/.'BENCH, 


•  •••  • 


3ffilittiatlraa0  (Kfrra  anb  Siffyn, 


XrV.  VICTORIA.     1860.(a) 


Thb  five  following  Cases  of  Michaelmas  Term  were  omitted  in  YolnMe 

XV.  for  want  of  space. 


The  QUEEN  v.  WILLIM  and  CROSS,  Chapelwardens  of  BILSTON 

in  STAFFORDSHIRE.    Nov.  20. 

Th«  tonnasbip  of  Bilston  ma  m  popalons  district  sitoAted  within  the  parish  of  WolTorhampton, 
had  eonstables  of  its  owd,  and  maintained  its  own  poor.  It  had,  from  time  immemorial, 
chapelwardens  and  a  chapel  of  its  own.  Diyine  service  was  performed,  and  the  saeraments  of 
the  chnreh  administered,  in  the  chapel,  the  repairs  of  whieh  were  paid  for  hj  the  township. 
It  had  had  its  own  burial  gronnd  from  the  year  1727;  bot^  nntil  then,  it  had  had  none  hot  that 
of  WoWerhampton :  and,  down  to  1740,  bat  not  later,  the  township  made  payments  to  the 
elergy  of  WolTcrhampton  chnroh  in  respect  of  bnrials  at  Bilston.  There  was  OTidenee  of  pay- 
ments made  from  1727  to  1740  to  the  olergy  of  WoWerhampton  for  ehnrohings  at  Bilston 
ehapel;  and  of  marria^s  having  been  celebrated  there  by  license  and  banns  from  1695  to 
1764,  hat  not  afterwards  till  1843,  when  the  chapel  was  licensed  ander  the  Registration  act. 
There  was  also  evidence  of  payments  made,  from  time  to  tims^  by  Bilston  to  the  churchwardens 
of  Wolverhampton,  on  account  of  Wolverhampton  ehoreh,  beginning  in  1689  and  ending  ih 
1752;  which  payments  were  sometimes  entered  in  account  as  "levies." 

Held,  that  these  facts  did  not  show  Bilston  to  be  a  "parish,"  within  the  intention  of  the  Church 
Bnilding  Act,  58  fleo.  3,  e.  45,  s.  59. 

The  chapel  of  Bilston  being  insufficient  for  the  accommodation  of  its  inhabitants,  they,  in  vestry, 
resolved  that  a  grant  offered  to  them  by  the  Society  for  promoting  the  enlargement,  Ac,  of 
ehnrehee  and  chapels  should  be  accepted,  and  that  the  chapel  should  be  enlarged  according  to 
the  society's  plans,  "any  deficiency  in  the  expense  to  be  made  up  by  the  sale"  of  certain  pri- 
vate pews,  "and  by  rates  under  the  act  of  parliament."  They  also  resolved  to  petition  the 
Commissioners  for  bnUding  new  churches  to  erect  a  new  church  in  the  township ;  and  the  peti- 
tion was  presented,  stating  the  inability  of  the  inhabitants  to  build  m  church,  and  that  the 

(a)  The  Court  sat  in  Bane,  during  Michaelmas  Yaeation,  on  the  27th  and  28th  of  November, 
and  Sd,  4th,  Oth,  and  7th  of  December. 
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enlargement,  now  Agreed  upon,  wonid  require  %  rate  of  1«.  in  the  pound  for  fire  years,  which 
they  had  pledged  for  that  purpose.  The  cbapelwardens  then  borrowed  of  an  individual  600/., 
on  the  Beourity  of  the  existing  and  future  rates,  for  the  purpose  of  the  enlargement. 

On  mandamus  to  repay  the  6002. ;  return,  that  the  sum  #a|  not  borrowed  with  the  oonsent  of  the 
▼estry  within  the  meaning  of  stat.  58  O.  8,  e.  45 :     .;      .  »- 

Held  that  the  writ  could  not  be  enforced,  the  resolutions,  of  Testry  not  being  a  oonsent  to  the 
borrowing  of  money  within  stat  58  G.  3,  o.  45,  •.'{&.-  • 

.V     • 

In  this  case,  certain  issues  uppp-^ayerses  of  the  return  to  a  writ  of 
^n-\  mandamus  came  on  to  be  trjed'Vefore  ^Coleridge,  J.,  at  the  Staf- 

-*  ford  Summer  Assizes,  1847>  >when  a  verdict  was  taken  for  the  Grown 

on  all  the  issues,  subject  to.tli0  opinion  of  this  Court  on  the  following 

case, 

TLe  mandamus  recited^  that  there  was,  and  from  time  immemorial  had 

*      *  *  * 

been,  a  chapel  within  the  township  of  Bilston,  at  which*  divine  service 
had,  during  all'>lmt  time,  been  performed;  and  that  the  costs  and 
expenses  of  f^^iring  such  chapel  were,  afid  from  time  immemorial  had 
been,  deffiQ^d  by  rates  upon  the  possessors  and  occupiers  of  houses, 
lands,  and^  tenements  situate  within  the  township  and  not  elsewhere ; 
and  that,  since  the  passing  of  stat.  58  6.  3,  c.  45,  «<  for  building  and 
promoting  the  building  of  additional  churches  in  populous  parishes,"  to 
wit,  on  29th  November,  1827,  Joseph  Price  and  Thomas  Banks,  the  then 
cbapelwardens  of  the  township,  did,  with  the  consent  of  the  vestry  of 
the  township,  and  of  the  incumbent  of  the  chapel,  and  of  the  bishop  of 
the  diocese,  in  pursuance  of  the  powers  of  the  said  act,  borrow,  on  the 
credit  of  the  rates  of  the  township,  of  Thomas  Brueton,  the  sum  of 
6002.,  the  same  being  a  sum  necessary  for  defraying  a  part  of  the  expense 
of  enlarging  and  otherwise  extending  the  accommodation  in  the  chapel ; 
and  that  thereupon  the  said  Price  and  Banks,  the  incumbent,  and  one 
,^o-|  John  Dean,  duly  *executed  to  the  said  T.  Brueton  a  deed  of  charge 

^  upon  the  said  rates. 

The  deed  was  set  forth  in  the  writ.  It  recited  a  resolution  by  the 
majority  of  a  vestry  meeting  on  SOth  June,  1825,  for  the  terms  of  which 
see  p.  8,  post,  tt  also  recited  a  faculty,  dated  12th  January,  1826, 
granted  by  the  Official  principal  of  the  peculiar  jurisdiction  of  the  Col- 
legiate Church  or  King's  Free  Royal  Chapel  of  Wolverhampton,  in 
which  the  said  chapel  and  chapelry  of  Bilston  is  situate,  on  the  sug- 
gestion and  petition  of  the  perpetual  curate  and  cbapelwardens,  for 
enlarging  the  said  chapel,  and  erecting  new  seats  and  galleries  therein, 
&c.,  under  certain  conditions  as  to  reservation  of  free  seats,  &c.  The 
deed  also  recited  the  consent  of  the  Bishop  of  Lichfield  (by  deed  poll) 
that  the  cbapelwardens,  with  the  consent  of  the  vestry  and  incumbent, 
might  borrow  on  the  credit  of  the  rates  such  further  sum,  not  exceed- 
ing 2000{.,  as  should  be  necessary  for  defraying  part  of  the  expense  of 
repairing  or  otherwise  extending  the  accommodation  in  the  said  chapel^ 
and  might  raise  money  by  rates  for  payment  of  the  interest  and  prin- 
cipal :  And  that  Thomas  Brueton,  of,  &c.,  had  agreed  to  advance  600/., 
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to  be  secured  on  the  chapel  rates  as  was  after  mentioned,  towards  en- 
larging and  rebuilding  the  chapel  and  effecting  the  purposes  aforesaid, 
to  be  repaid  as  follows ;  viz.  &L  per  cent«  interest  half-yearly,  on  days 
named,  and  the  principal  by  two  ifistalments  in  1838  and  1839.  And, 
after  these  recitals.  Price,  Banks,  and  Dean,  with  the  consent  (as  the 
deed  stated)  of  the  bishop,  of  the  inhabitants  of  the  township  in  vestry, 
and  of  the  incumbent,  charged  the  township  with  the  said  sum  of  600/. 
and  with  the  repayment  thereof  according  to  the  terms  and  conditions 
above  stated ;  and,  with  the  consent  ^aforesaid,  and  in  pursuance  ^^ , 
of  the  acts  for  the  building  and  promoting  the  building  of  churches,  ^ 
&c.,  declared  «(That  the  said  sum  of  6002.  is,  and  shall  continue  to  be, 
chargeable  and  charged  upon  the  chapel  rates  now  raised  or  hereafter 
to  be  raised  in  the  said  township  of  Bilston  until  the  said  sum  of  600 Ji, 
together  with  the  interest,  is  fully  repaid  according  to  the  terms  and 
conditions  above  set  forth."  A  receipt  for  the  consideration  money , 
600Z.,  was  underwritten  by  Price  and  Banks. 

The  mandamus  alleged  that  the  recitals  of  the  deed  were  all  true. 
The  prosecutors  were  executor  and  executrix  of  Brueton.  The  debt 
bad  been  reduced  by  payments  to  4902.  10s, ;  and  it  was  averred  that 
the  defendants  had  in  their  possession  a  fund,  the  produce  of  rates,  ap- 
plicable to  the  discharge  of  this  balance,  and  had  been  requested  to  pay 
the  same  out  of  such  fund,  or  raise  the  necessary  amount  by  a  rate,  but 
had  refused.  The  writ,  therefore,  required  the  defendants  to  pay  the 
prosecutors  the  balance  out  of  such  fund,  or,  if  they  had  not  such  fund, 
to  rais%  the  sum  by  a  rate,  and  pay,  &c.,  or  show  cause,  &c. 

The  defendants  severed  in  their  returns.  Willim  demurred ;  and  the 
demurrer  had  not  been  argued  when  the  case  was  stated.  Cross  re- 
turned : 

1.  That  Price  and  Banks  were  not  churchwardens  of  any  parish 
within  the  meaning  of  stat.  58  G.  3,  c.  45.  2.  That  the  said  sum  of 
6002.  was  not  borrowed  and  raised* upon  the  credit  of  the  rates  of  any 
parish,  within  the  meaning  of  the  said  act.  8.  That  the  said  sum  of 
6002.  was  not  borrowed  and  raised  with  the  consent  of  the  vestry,  or 
select  vestry,  or  persons  possessing  the  powers  of  vestry,  of  any  parish, 
within  the  meaning,  &c.  4.  (Not  material.)  5.  That  the  said  sum  of 
6002.  was  not  borrowed  and  raised  by  the  chapelwardens  of  the  town- 
ship *of  Bilston  upon  the  credit  of  the  rates  of  the  said  township  with  p^. 
the  consent  of  the  vestry,  or  select  vestry,  or  persons  possessing  ^ 
the  powers  of  vestry,  of  the  said  township.  6.  That  the  condition 
mentioned  in  the  deed  poll  under  the  hand  and  episcopal  seal  of  the 
bishop,  whereby  he  consented  that  the  said  sum  of  6002.  might  be  bor- 
rowed and  raised  upon  the  credit  of  the  rates  of  the  said  chapelry  with 
the  consent  of  the  vestry  of  Bilston  aforesaid,  has  not  been  complied 
with,  inasmuch  as  no  consent  of  the  said  vestry  of  the  said  township 
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was  ever  obtained  within  the  true  intent  and  meaning  of  the  condition 
contained  in  the  said  deed  polL 

These,  and  some  other  allegations  hj  way  of  return,  which  it  is 
unnecessary  to  notice,  were  traversed ;  and  issues  were  joined  on  the 
traverses. 

It  was  agreed  on  the  trial  that  the  Court  should  draw  such  inferences 
of  fact  from  the  evidence  to  be  stated  on  the  case  as  it  should  warrant. 

Bilston,  which  has  constables,  and  maintains  its  own  poor,  and  does 
not  contribute  to  the  repair  of  the  church  of  the  parish  of  Wolver- 
hampton, is  <(  a  numerously  populated  township"  (locally  situated  within 
the  parish  of  Wolverhampton),  which  from  time  immemorial  had  chapel- 
wardens  and. a  chapel  at  which  divine  service  had  been  performed,  and 
the  expense  of  repairing  which  chapel  had  always  been  defrayed  as  in 
the  writ  mentioned :  and,  for  very  many  years  before  the  passing  of 
Stat.  58  6.  8,  c.  45,  there  was  a  burial  ground  belonging  and  attached 
to  the  chapel,  at  which  the  rite  of  burial  had  been  regularly  performed  ; 
and  the  sacraments  of  the  church  had  been  administered  at  the  chapel : 
But  Bilston  is  not  otherwise  a  parish,  unless  such  a  township  can  be  a 
»Ai  P^^^^^  within  the  meaning  of  stat.  58  G.  3,  *c.  45,  s.  59 :  which 

^  the  prosecutors  contended  it  was,  and  the  defendant  Gross  denied. 

It  appeared  from  entries  in  the  vestry  books  of  Bilston  that  from 
1689  to  1752  various  sums  were  trrm  time  to  time  paid  by  the  chapel- 
wardens  of  Bilston  to  the  churchwardens  of  Wolverhampton,  supposed 
to  be  for  the  church  of  the  latter.  <^  Specimens  of  these  entries"  were 
then  set  out.     The  first  was : 

« 1689.  The  accounts  of  Thomas  Nocke,  out  of  the  chapelwardens' 
account  given  in  at  the  same  time,  viz.  1st  November,  1689 ;"  in  which 
was  the  item : 

"  To  the  churchwardens  of  Wolverhampton  4?." 

<«1691.  The  accounts  of  William  Kempson  and  Edward  Baggley, 
chapelwardens  and  overseers  of  the  poor  for  the  year  last  past,  as  they 
were  given  in  May  7th,  1691. 

<(  These  ensuing  are  the  accounts  of  William  Thompson,  given  in  at 
the  same  time ;"  in  which  is  the  following  item : 

"  To  Hampton  for  the  church  ...  4i." 

There  were  nineteen  similar  extracts  from  the  accounts  of  the  chapel- 
wardens, or  chapelwardens  and  overseers,  of  Bilston,  bearing  dates 
from  1694  to  1748,  stating  payments  by  them,  on  account  of  Wolver- 
hampton church,  to  the  churchwardens  of  Wolverhampton ;  to  Wolver- 
hampton churchwardens ;  to  Wolverhampton  o£Scers ;  to  Wolverhampton 
church ;  to  Wolverhampton ;  to  S.  B.  churchwarden  of  Wolverhampton 
for  levies  for  the  year  1740.  And  in  the  Bilston  vestry  book  for  1723 
was  entered  "  a  single  levy  to  Wolverhampton  church ;"  under  which 
<;ntry  '<  Wolverhampton  town"  and  several  other  places  were  named, 
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^'ith  sams  opposite  to  *the  names ;  the  sum  of  42«  being  set  opposite  p^-, 
to  the  name  of  Bil3ton.(a)  ^ 

The  township  of  Bilston  had  no  other  burial  ground  than  the  burial 
ground  of  Wolverhampton  up  to  the  year  1727 ;  in  which  year  the 
present  burial  ground  of  the  township  of  Bilston  was  consecrated. 

In  the  same  books  appears  a  copy  of  a  memorandum  therein  sub- 
scribed to  be  made  by  the  clergy,  chapelwardens,  and  inhabitants  of  the 
chapclry  of  Bilston,  whereby  the  clergy  of  Bilston  promised  to  receive 
for  the  clergy  of  Wolverhampton  church  7d.  for  the  burial  of  every 
corpse  in  the  chapelyard  of  Bilston,  lid,  for  the  burial  of  every  corpse 
in  the  chapel  of  Bilston,  and  also  a  choir  fee  of  5s.  for  every  corpse 
buried  within  the  said  chapel.  Entries  in  the  same  books  show  that 
payments  were  accordingly  made  to  the  clergy  of  Wolverhampton  from 
1727  to  November  10th,  1740 ;  but  from  this  last-named  year  it  appears 
that  no  payment  whatever,  on  this  account  has  been  made. 

The  books  also  show  that  payments  of  lOd.  on  the  churching  of 
women  in  the  chapel  of  Bilston  were  made  to  the  clergy  of  Wolver- 
hampton from  1727  to  November  10th,  1740 ;  from  which  period  no 
entry  whatever  appears  of  any  subsequent  payment  on  this  account 
]^ving  been  made. 

The  burial  ground  attached  to  the  chapel  of  St.  Leonard's  was  first 
consecrated  in  the  year  1727.  Divine  service  had  been  for  many  years 
previously  celebrated  in  the  chapel. 

From  entries  in  the  same  books  it  appeared  that  marriages  by  license 
and  also  by  banns  were  solemnized  in  '^'Bilston  chapel  from  the  ^^^ 
year  1695  up  to  the  year  1754  ;  after  which  time  there  is  no  entry  ^ 
of  any  marriage  being  solemnized  in  Bilston  chapel  until  about  the  year 
1843,  when  the  chapel  became  licensed  for  the  solemnizfition  of  mar* 
riages  under  the  act  for  the  registration  of  births,  deaths,  and  mar- 
riages. 

On  30th  June,  1825,  a  vestry  meeting  was  holden  pursuant  to  public 
notice  given  as  after  mentioned,  at  the  school-house  adjoining  the 
chapel,  and  by  adjournment  therefrom ;  at  which  meeting  the  following 
resolution  was  adopted  by  a  majority  of  23  to  8. 

<«  Bilston,  Vestry  Room,  June  80th,  1825. 

«  At  a  legal  vestry  meeting,  held  at,"  &c.,  « this  day,  by  adjourn- 
ment," &c.,  <<  pursuant  to  public  notice  thereof  given,"  &c.,  <Mn  the 
following  words :  <  By  order  of  the  minister  and  chapelwardens  I  here- 
by give  notice  that  a  vestry  meeting  will  be  held  at  the  school-house  on 
Thursday  the  30th  instant  at  10  o'clock  in  the  forenoon,  to  take  into 
consideration  the  contents  of  certain  letters  received  from  the  Society 
for  promoting  the  building  of  additional  churches,  and  decide  thereon. 
The  said  meeting  will  also  be  called  upon  to  consider  the  contents  of 
certain  other  letters  received  from  the  Society  for   promoting   the 

(a)  It  if  not  thought  neeoaaary  to  set  oat  the  other  inms  or  dfttee. 
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enlargement  and  building  of  churches  and  chapels,  and  to  determine 
whether  an  offer,  made  by  the  said  Society,  for  the  enlargement  of  the 
present  chapel  to  accommodate  the  poor  of  this  township,  according  to 
plans  then  and  there  to  be  produced,  be  accepted ;  and  to  resolve 
whether  a  sum  of  money  to  make  up  any  deficiency  in  completing  the  same 
be  raised  upon  the  rates,  according  to  act  of  Parliament:'  "  «It  was 
^q^  reaolved  by  a  majority  of  23  to  *8,  as  moved,"  &c.,  "That  the  sum 

-*  of  550/.,  offered  from  the  Society  for  promoting,"  &c.,  "be  accepted, 
and  that  the  chapel  be  enlarged  according  to  the  plans  approved  by  the 
said  Society  and  now  produced ;  any  deficiency  in  the  expense  to  be 
made  up  by  the  sale  of  forty  of  the  private  pews  in  the  said  plans,  and' 
by  rates  under  the  act  of  Parliament."  Secondly,  "  it  was  resolved," 
&c.,  "  That  an  humble  petition  be  presented  to  the  Commissioners  for 
building  new  churches,  praying  that  they  will  be  pleased  to  erect  a 
new  church  in  the  township  of  Bilston  free  of  all  expense  to  the 
inhabitants ;  grounding  the  said  petition  on  the  wants  of  the  people, 
and  on  the  great  sacrifice  they  are  now  about  to  make  for  the  enlarge- 
ment of  the  present  chapel." 

The  following  petition  was,  in  pursuance  of  the  above  resolution, 
signed  by  the  curate,  the  two  chapelwardens,  the  two  overseers  of  the 
poor,  and  124  of  the  inhabitants,  and  afterwards  forwarded  to  the  Com- 
missioners. 

The  petition  was  set  forth  in  the  case,  stating  the  increase  of  the 
population  of  Bilston  township  since  1821,  the  necessity  for  a  new 
church,  and  their  inability  to  provide  for  building  one ;  that  the  petition' 
ers  did,  on  June  80th,  "  by  a  vote  of  vestry  agree  to  the  enlargement 
of  their  present  chapel,  corresponding  with  plans  submitted  to  and 
approved  by  the  Society  for  promoting,  &c. :"  it  then  showed  the  ex- 
pected cost  over  and  above  the  550L  given  by  the  Society,  and  the  800/. 
estimated  value  of  additional  private  pews ;  and,  further,  "  That  an 
additional  rate,  according  to  act  of  parliament,  of  Is.  in  the  pound  per 
annum  for  five  years  will  be  necessary  to  make  up  the  deficiency,  and 
was  pledged  by  your  petitioners  at  the  said  meeting  for  that  especial 
purpose.  That  the  above  votes  were  passed  from  the  utter  incapacity" 
^^  ^-.  of  the  inhabitants  *to  make  any  greater  sacrifice,  and  in  the  hope 
-^  that  the  Commissioners,  on  receiving  this  petition,  would  be  pleased, 
out  of  the  last  Parliamentary  grant,  to  enable  them  to  build  a  new 
church  in  the  township  of  Bilston,  free  of  all  expense  to  the  inhabitants, 
with  the  exception  of  a  site,  "  which  your  petitioners  hereby  undertake 
to  provide." 

The  case  stated  that  "  The  admissibility  of  this  petition  in  evidence 
was  objected  to  at  the  trial  by  the  counsel  for  the  Crown,  and"  it  «  was 
thereupon  withdrawn  by  the  counsel  for  the  defendant  Cross.  It  is  now 
inserted  in  the  case  by  the  rule  of  this  Court ;  and  its  admissibility  as 
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endence  on  behalf  of  defendant  Cross  is  one  of  the  questions  submitted 
to  this  Court  for  their  decision." 

Price  and  Banks  were  the  legal  and  acting  chapelwardens  when  the 
6002.  was  advanced  and  the  deed  of  charge  executed.  The  case  stated 
the  consent  of  tho  bishop,  and  the  execution  of  the  deed  of  charge, 
and  that  <(  the  600Z.  was  advanced  by  ^omas  Brueton  in  the  writ  men- 
tioned." It  stated  also  the  execution  of  the  works  (which  were  par- 
ticularly described)  according  to  a  plan  approved  by  the  vestry  on  30th 
June,  1825.  The  chapel  was  reopened  (without  reconsecration)  on  29th 
November,  1827.  The  defendants,  at  and  ever  since  the  issuing  of  the 
writ,  had,  in  their  possession  and  control  as  chapelwardens,  760/.,  aris- 
ing from  rates  made  for  the  purpose  of  paying  off  the  moneys  legally 
borrowed  on  the  credit  of  the  rates. 

The  defendants  contended:  1.  That  stat.  58  Gt.  8,  c.  45,  s.  59,  did 
not  apply  to  a  township  and  chapel  such  as  the  township  and  chapel  of 
Bilston ;  Bilston  being  in  the  parish  of  Wolverhampton  and  not  itself 
a  parish :  *2.  That  the  resolution  of  vestry  hereinbefore  set  out  p^^  ^ 
was  not  a  consent  of  the  vestry  of  the  said  township  of  Bilston  to  ^ 
the  borrowing  of  6002.  of  Thomas  Brueton :  8.  That,  the  money  not 
having  been  advanced  till  after  the  work  was  done,  it  was  borrowed  to 
pay  off  money  already  expended  upon  the  chapel :  4.  That,  under  the 
drcumstances  before  mentioned  in  the  case,  the  chapel  was  pulled  down 
and  rebuilt :  5.  That  the  money  in  the  defendant's  possession,  power, 
and  control  was  not  money  applicable  to  the  payment  of  the  debt  in 
question  as  prayed  for  by  the  mandamus. 

If  the  Court  should  be  of  opinion  with  the  defendant  Cross  on  the 
first  of  the  above  questions,  the  verdict  on  the  issues  on  the  first,  second, 
third,  and  fourth  traverses  was  to  be  entered  for  him ;  otherwise  for  the 
prosecutors.  If  the  Court  should  be  of  opinion  with  the  defendant 
Cross  on  the  second  of  the  above  questions,  the  verdict  was  to  be  entered 
for  him  on  the  issues  joined  on  the  fifth  and  sixth  traverses ;  otherwise 
for  the  prosecutors.  Directions  were  also  given  as  to  the  entry  of  the 
verdict  in  case  of  a  finding  for  or  against  the  defendant  on  the  third, 
fourth,  or  fifth  question.  As  the  case  was  decided  on  the  first  and  second 
questions  only,  the  others  are  not  further  noticed. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

Alexander,  for  the  Crovm. — First,  Bilston  is  a  "  parish*'  within  the 
intention  of  stat.  58  G.  8,  c.  45,  s.  59  ;[b)  and  *the  inhabitants  in  ^^^  ^ 
vestry  might  borrow  money  for  repairing  the  chapel.     The  pre-  *- 

(a)  XoTember  9ih,  1850.    Before  Lord  Cavpbvll,  C.  J.,  CoLSRiBOBy  WioBncANt  and  Erlb,  Js. 

(6)  St&L  &S  Q.  3,  e.  45,  t.  59,  eoacte:  ''That  it  shaU  and  may  be  lawful  for  the  chnroh- 
▼trdens  of  any  parish,  wtk  the  consent  of  the  vettry  or  select  restrj,  or  persons  possessing 
tb«  povers  of  restry,  and  with  the  eonsent  of  the  bishop  and  incnmbent,  and  they  are  hereby 
Mitborized  and  empowered,  to  hontno  and  raise,  upon  the  credit  of  the  raiee  of  any  snoh 
psnsb,  sQch  anm  or  suras  of  money  as  shall  be  necessary  /or  defraying  the  expenee  or  any 
ftart  of  tke  expenee  of  enlarging  or  otherwiee  eaeUnding  the  aeoommodoHim  %%  the  thm  eaeieting 
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amble  of  that  act,  sect.  1,  recites,  that  «the  population  of  Great  Britain, 
and  more  particularly  in  the  metropolis  and  its  vicinity,  and  in  other  cities 
and  great  towns,  has  greatly  increased,  and  the  churches  and  chapels  now 
existing  in  the  metropolis  and  its  vicinity,  and  in  many  great  and  populous 
parishes  and  extra  parochial  places,  are  inadequate  to  the  accommoda- 
tion of  the  inhabitants  thereof:^  and  «it  is  therefore  necessary  that 
such  evil  should  be  remedied,  and  that  additional  churches  and  chapels 
for  the  celebration  of  divine  service,  according  to  the  rites  of  the  United 
Church  of  England  and  Ireland,  as  by  law  established,  should  be  erected 
and  maintained  in  such  parishes  and  places  :'*  and  the  general  tenor  of 
the  act,  down  to  sect.  59,  shows  that  the  view  of  the  legislature  was 
not  limited  to  churches  in  parishes,  strictly  so  called.  The  chapel  in 
question  is  parochial,  and  has  been  supported  by  rates  on  the  township : 
^^  Q-i  it  is  not  a  mere  chapel  *of  ease ;  burials  have  been  performed,  and 
■^  the  sacraments  of  the  church  administered  there ;  and  these  are  the 
proper  incidents  of  a  church  or  a  parochial  chapel,  according  to  2  Inst. 
363 ;  Degge's  Parson's  Counsellor,  186,  where  it  is  said  that  <(  some 
of  them  have  parochial  rights  to  christen  and  bury,  and  are  therefore 
called  parochial  chapels  by  way  of  distinction,  from  others  that  have 
no  such  privilege  ;  and  these  differ  in  nothing  from  churches,  but  in  the 
want  of  rectories  and  endowments ;"  and  the  judgment  of  Lord  Hard- 
wiCKE,  in  Attorney  General  v.  Brereton,  2  Yes.  Sen.  425,  427.  The 
law  is  stated  according  to  these  authorities  in  1  Burn*s  Ecc.  L.,  tit. 
ChapeL{a)  [Lord  Campbell,  C.  J. — ^If  such  a  chapel  as  this  be  not 
within  the  enactment,  I  should  suppose  it  to  be  casus  omissus ;  the 
omission  does  not  seem  to  have  been  intended.]  Secondly,  it  will  be 
contended  that  the  resolution  of  vestry  of  June  30th,  1825,  docs  not 
amount  to  a  ^<  consent  of  the  vestry''  to  borrow  money  on  the  rates. 
But  it  does  bear  that  construction  when  coupled  with  the  notice,  which 
is  incorporated  in  the  resolution,  and  states,  as  one  object  of  the  meet- 
ing, <<  to  resolve  whether  a  sum  of  money"  (<be  raised  upon  the  rates, 
according  to  act  of  parliament."  Stat.  58  G.  8,  c.  45,  s.  59,  gives  the 
power  of  making  rates  for  the  purpose  of  repaying  money  borrowed, 

churches  or  ehapeh  of  tueh  parish  ;  and  to  mak4  raUa  /or  th«  payment  of  the  tntorctf  o/  »uch  ntm 
or  sums  of  money  so  to  bs  borrowed  and.raised,  and  for  providing  a  fund  of  not  less  than  the  amount 
■  of  the  interest  upon  the  sum  advanced  for  the  repayment  of  the  principal  thereof;  or  for  repaying 
such  principal  in  such  manner  and  at  titcA  times  aod  in  toch  proportions  as  shall  be  agreed  upom 
with  the  persons  adrancing  any  such  money :  provided  always,  that  one-half  of  the  additional 
accommodation  which  shall  be  obtained  by  any  such  expenditure  shall  be  allotted  to  nn enclosed 
or  free  seats/' 

Sect.  60  enacts :  ''  That  no  application  and  offer  to  build  or  to  enlarge  any  church  or  chapel 
either  wholly  or  in  part,  by  means  of  any  rates  upon  any  parish,  shall  be  made,  unless  the  m^or 
part  of  the  inhabitants  and  occupiers  assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  shaU 
consent  thereto;'*  ''nor  unless  two  third  parts  in  value  of  the  proprietors  of  messuages,  landa^ 
and  tenements  within  such  parish  (whether  for  estates  of  freehold  or  copyhold,  or  by  virtue  of 
leases  for  terms  of  not  less  than  fifteen  yean  absolute,  or  determinable  upon  a  life  or  lives),  shall 
have  coni^ented  thereto." 

(a)  See  p.  300  (9th  Bd.). 
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and  for  no  other.  [Coleridgb,  J.,  referred  to  stat.  59  G.  3,  c.  184,  8. 
26.(<i)  Stat.  58  G.  8,  c.  4fe,  is  the  act  referred  to  *throughout  p^- . 
the  case ;  the  Goart  urill  not  presume  that  another  statute  was  pro-^ 
ceeded  upon.  The  notice  here  ought  to  receive  the  same  reasonable 
construction  which  was  given  to  a  similar  but  a  less  explicit  one  in 
Blunt  V.  Harwood,  8  A.  ft  E.  610  (E.  C.  L.  R.  vol.  35).  The  money 
applicable  to  the  discharge  of  this  debt  is  found  to  be  in  the  hands  of 
the  chapelwardens ;  and,  if  it  cannot  be  so  applied  nnder  this  manda- 
mus, there  are  no  means  of  appropriating  it  to  the  right  use. 

Keating,  contrJl. — First,  stat.  68  G.  3,  c.  45,  s.  69,  does  not  apply 
to  townships.  The  Legislature  was  aware  of  this  when  passing  stat. 
59  6.  3,  c.  134 ;  for  that  act  recites  (sect.  5)  that  «  many  parishes  are 
divided  into  townships,  hamlets,  vills,  chapelries,  and  other  divisions, 
which  are  oftentimes  very  large  and  populous ;  and  it  is  therefore  expedi- 
ent that  the  said  Commissioners  shall  be  empowered  to  consider  divisions 
of  parishes  as  parishes  for  the  purposes  of  the  said  recited  act  and  of 
this  act ;"  and  therefore  empowers  the  Commissioners  <<  to  make  grants 
or  loans,  or  grants  and  loans,  to  any  such  townships,  ^hamlets,"  p^.  - 
&c.,  ((as.may,  in  the  judgment  of  the  Commissioners,  from  their  *- 
population,  require  further  accommodation  for  divine  service,"  &c. : 
and  (« all  the  provisions  in  the  said  act  and  this  act"  for  enabling  the 
commissioners  to  make  grants  or  loans  to  any  parishes  or  extra-paro- 
chial places  « shall  extend  and  apply  and  be  in  full  force  as  to  such 
diFisions  of  parishes,  as  fully"  «  as  if  such  divisions  were  separate  and 
distinct  parishes."  The  authorities  mentioned  on  the  other  side,  making 
burial  and  the  administration  of  sacraments  the  test  of  a  church 
or  parochial  chapel,  must  mean  that  those  rites  shall  have  been  admin- 
isjtered  there  imraemorially.  Bilston  had  no  burial  ground  other  than 
that  of  Wolverhampton  till  1727 ;  and  it  appears  by  the  entries  set 
forth  that,  down  to  1748,  the  township  was  paying  contributions  to 
Wolverhampton  as  the  mother  church.  Secondly,  the  resolution  of 
June  30th  was  a  resolution  to  make  a  rate  for  the  purpose  of  enlarging 

(a)  Stat  69  O.  3,  o.  134,  ''to  amend  and  render  more  effectual  an  act,"  Ao.  (58  G.  3,  c.  45), 
eoaets,  hj  s.  25,  "  That  it  shall  be  lawful  for  the  inhabitanta  of  any  parish,  who  shaU  be  assembled 
sad  present  at  any  Testry,  or  the  major  part  of  the  inhabitants  so  assembled  and  present  at  any 
raeh  Testry,  of  which  notice  shall  hare  been  giren  upon  two  sncoessiTe  Sundays  preceding  the 
meeting  of  such  Testry,  or  for  two  third  parts  of  such  of  the  persons  exercifning  the  powers  of 
Testry  in  raeh  parish  u  shall  be  assembled  at  any  meeting,  of  which  due  notice  shall  haTe  been 
giTen  according  to  the  mode  of  giTing  notioei  for  the  assembling  of  such  persons,  to  order  and 
direct  the  making  and  raising  of  any  rattf  not  exceeding  the  amount  of  1«.  in  the  pound  in  any 
one  year,  or  the  amount  of  5«.  in  the  pound  in  the  whole,  upon  the  annual  Talue  of  the  property 
in  the  parish,  for  the  purpoee  of  building  or  enlarging  any  church  or  ehurchetf  or  chapel  or  chnpehf 
either  wholly  or  in  part  by  meant  o/ratee,  without  any  further  or  other  or  any  greater  number  of 
consents  of  any  inhabitants  or  proprietors,  or  occupiers  or  other  persons;  anything  in  the  said 
reeited  aot  to  the  contrary  notw  .thstanding :  provided  always,  that  no  greater  or  larger  rate  than 
tforesaid  shall  be  ordered  or  directed  to  be  made  or  raised,  in  relation  to  any  application  or  offer 
to  bnild  or  to  enlarge  any  charoh  or  chapel,  either  wholly  or  in  part,  by  means  of  rates,  if  an> 
raeh  proportion  of  dissents  as  are  in  this  act  specified  are  signified  In  writing  in  manner  directed 
bythiaaet 
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the  chapel,  not  of  paying  off  money  to  be  borrowed  for  that  pnrposo. 
It  was  a  resolution  under  stat.  59  G.  8,  c.  134,  s.  25,  not  stat.  58  G.  3, 
c.  45,  8.  59.  Therefore  no  consent  appears  to  the  borrowing  of  the 
600Z.  [Lord  Campbell,  0.  J. — If  they  have  proceeded  under  one  act 
and  another  will  justify  them,  it  may  be  like  the  case  of  distraining  for 
one  thing  and  avowing  for  another.]  The  two  acts  give  quite  distinct 
powers ;  the  first  authorizes  borrowing ;  the  second  gives  no  such  au- 
thority. Nor  does  the  resolution  speak  of  borrowing.  The  petition 
may  properly  be  noticed,  as  showing  the  character  of  the  resolutions : 
the  whole  constitutes  one  transaction.  [Lord  Campbell,  C.  J. — The 
question  is,  whether  there  was  a  sufficient  resolution.  Must  not  the 
resolution  speak  for  itself?]  The  language  of  that  alone  is  sufficiently 
^^^^  clear.  The  terms  used  in  the  proceeding  generally  ^correspond  with 
^  those  of  stat.  59  G.  8,  c.  134.  No  such  consents  appear  as  are 
required  by  the  former  act.  (He  also  contended  that  a  mandamus  could 
not  now  be  enforced,  so  many  years  having  elapsed  since  the  whole 
principal  was  payable ;  but  nothing  ultimately  turned  on  this  point.) 

Alexander^  in  reply. — Sepulture,  though  not  a  conclusive  proof,  is 
among  the  indicia  of  a  chapel  being  parochial.  [Lord  Campbell,  C.  J. 
— ^Tou  have  to  show  that  this  was  the  chapel  of  a  parochial  district,  and 
that  the  district  was  Bilston.  It  must  be  the  chapel  of  that  parish  the 
churchwardens  of  which  are  to  make  the  rate.  Coleridge,  J. — The 
fact  of  jura  parochialia  leaves  open  the  question  with  reference  to  what 
district  the  rights  are  enjoyed.  Lord  Campbell,  C.  J. — It  seems  hardly 
possible  to  contend  that  Bilston  is  not  part  of  the  parish  of  Wolver- 
hampton. If  it  once  was  so,  when  did  it  become  otherwise  ?  Tou  are 
to  show.]  There  is  no  direct  evidence  of  its  being  part  of  Wolverhamp- 
ton, except  the  entries  of  payments  from  1689  to  1752,  which  are  not 
sufficiently  explained  to  be  conclusive.  It  cannot  be  assumed  that  sect. 
5  of  stat.  59  G.  3,  c.  134,  was  framed  for  the  express  purpose  of  extend* 
ing  the  provisions  of  the  former  act  to  townships ;  for  it  applies  to  many 
other  districts  clearly  not  parochial.  <<  Parish,"  in  stat.  58  G.  3,  c.  45^ 
s.  59,  must  be  taken  |o  mean  a  district  in  the  nature  of  a  parish  ;  that 
is,  having  a  chapel  of  its  own  maintained  at  its  own  expense ;  chapel- 
wardens  ;  and  a  provision  for  its  own  poor.  A  narrower  construction 
ought  not  to  be  favoured  for  the  purpose  of  defeating  an  undisputed 
debt.  As  to  the  resolution,  it  is  expressly  alleged  in  the  mandamus, 
^^.^  and  the  allegation  is  not  traversed,  that  the  *cha  pel  wardens  bor- 
^  rowed  this  money  under  stat.  58  G.  3,  c.  45.  And  the  consent 
of  the  bishop  and  incumbent  are  stated,  both  in  the  writ  and  in  the  case : 
these  consents  are  necessary  under  the  last-cited  act,  sect.  59,  but  are 
dispensed  with  by  stat.  59  G.  3,  c.  134,  s.  25.  Cur.  adv,  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

I  wished  very  much  that  we  might  be  able  to  support  this  mandamus, 
because  the  proceedings  appear  to  have  been  taken  bonfi  fide  and  for  a 
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'awful  purpose :  but  I  am  sorry  to  say  it  is  impossible.     There  are  two 
fatal  objections. 

The  statute  58  Q.  3,  c.  45,  s.  59,  enacts :  (His  Lordship  here  read 
the  clause,  for  which  see  p.  11,  note  (6),  antd.)  And  the  objections 
have  been  taken :  First,  that  Bilston  is  not  a  <<  parish"  within  the  mean- 
ing of  the  clause.  Secondly,  that  the  ^'  consent  of  the  vestry,"  which 
it  requires,  has  not  been  given- 

As  to  the  first  objection,  it  seems  to  us  that  Bilston  is  not  a  parish 
within  sect.  59.  It  appears  to  be  within  and  parcel  of  the  parish  of 
Wolverhampton,  and  to  have  contributed  to  the  maintenance  of  the 
church  and  payment  of  the  clergy  of  that  parish.  Until  1727  it  had 
no  cemetery  of  its  own.  Marriages  were  celebrated  at  the  chapel, 
down  to  1754,  as  they  might  have  been  anywhere  until  the  passing  of 
Lord  Habdwickb*8  Act  :(a)  afterwards  there  were  none.  It  is  true 
that  the  township  had  its  own  chapelwardens,  and  rates  for  the  support 
of  its  poor  and  maintenance  of  the  chapel ;  but  these  circumstances 
*alone  are  not  sufficient:  and  we  think  that  the  chapel  is  not  ^^^^ 
brought  within  stat.  68  G.  8,  c.  45,  but  is  only  a  chapel  maintained  ^ 
by  a  district  within  a  parish. 

Then,  secondly,  sect.  59  of  this  statute  requires  the  consent  of  vestry 
for  money  tp  be  raised  under  it :  and  the  supposed  proof  of  this  consent 
entirely  faik.  The  chapelwardens  appear  to  have  proceeded,  not  under 
this  act,  on  which  alone  the  mandamus  could  go,  but  on  stat.  59  G.  8, 
c.  134.  That  act  gives  the  commissioners  therein  named  power  to 
obtain  money  out  of  the  public  revenue  for  the  purpose  of  building  or 
enlarging  new  churches,  and  lays  down  the  modes  in  which  those  objects 
are  to  be  effected.  In  the  present  case,  it  appears  that  a  vestry  meeting 
for  Bilston  was  held  in  June,  1825,  when  an  offer  from  the  Society  for 
building  additional  churches  was  taken  into  consideration,  and  it  was 
resolved  that  the  sum  offered  by  them  should  be  accepted,  ^(  and  that 
the  chapel  be  enlarged  according  to  the  plans  approved  by  the  said 
Society:"  <«any  deficiency  in  the  expense  to  be  made  up  by  the  6ale" 
of  pews,  <^and  by  rates  under  the  act  of  parliament."  That  is  clearly 
a  resolution  under  stat.  59  G.  3,  c.  184,  and  not  under  the  former  act. 
And,  further,  the  vestry  at  the  same  time  agree  to  a  petition  which 
evidently  has  reference  to  the  act  of  59  G.  8.  Therefore  we  are  of 
opinion  that  there  was  no  consent  by  the  vestry  to  raise  a  sum  of  money 
upon  the  credit  of  the  rates  for  defraying  the  expense  of  enlarging 
this  chapel,  within  stat.  58  G.  8,  o.  45,  or  to  make  that  sum  a  permanent 
charge  upon  the  rates  unlil  paid  off. 

Both  the  objections  are  fataL  Judgment  for  defendants. 

(a)  26  0.  2,  e.  33.    The  Act  eame  Into  operation  in  Marob,  1754. 

o2 
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*19]  *The  QUEEN  v.  The  CALEDONIAN  RaOway  Company. 

Nov.  20. 

A  nilway  company,  before  applying  for  a  Deriation  Aot»  deposited  with  the  clerk  of  the  peace 
for  the  county,  plans  and  sections  of  the  proposed  line,  and  cross  sections  showing  the  manner 
in  which  roads  were  to  he  carried  over  the  line.  On  one  of  those  cross  sections.  No.  3,  were 
delineated  the  manner  in  which  it  was  proposed  to  cany  a  road  at  L  oTer  the  line  by  a  bridge, 
and  the  proposed  inclination  of  the  altered  line  of  road.' 

The  Deviation  Act,  when  obtained,  incorporated  the  Railway  Clauses  Consolidation  Act,  1845,  and 
enacted  (sect  9)  that  it  shoold  be  lawfbl  to  the  oompany  to  construct  the  bridges,  for  carry- 
ing the  railway  thereby  authorised  OTor  any  roads,  or  for  carrying  any  roads  over  the  said 
railway,  of  the  heights  and  spans  and  in  the  manner  shown  on  Uie  sections  deposited. 

The  Company  made  the  line,  and  at  I.  deviated  two  feet  vertically  (h>m  the  level  marked  on  the 
plans.  They  carried  the  road  over  the  line  on  a  bridge  of  the  proposed  height  and  Bn>in,  but 
with  a  different  inclination  of  the  altered  road.  A  mandamus  having  issued,  comm&.oding  the 
Company  to  make  the  bridge  and  carry  the  road  over  it  in  conformity  with  cross  section.  No. 
8,  and  at  the  rates  of  inelination  delineated  thereon  aa  the  rates  of  inclination  of  the  road  when 
altered.    Held,  on  demnrrur  to  a  plea  to  the  return, 

1.  That  the  exhibition  of  the  plans  and  sections  imposed  no  obligation  on  the  Company,  except 
in  so  far  as  the  plans,  Ac.,  were  incorporated  in  the  act  2.  That  nothing  in  the  Railway 
Clauses  Consolidation  Ao^  1845,  rendered  the  eross  sections  obligatory  on  the  Company. 
3.  That,  if  sect  0  in  the  special  act  was  obligatory  (which,  semble,  it  was  so  far  as  regarded 
ilie  height  and  spans  of  the  bridges),  the  obligation  did  not  extend  to  the  rates  of  inclination 
of  the  altered  road,  and  that»  the  mandaUnry  part  of  the  writ  going  in  this  respect  beyond  the 
obligation  imposed  by  law,  the  writ  was  bad  altogether. 

Mandamus.  *  The  writ  recited  the  passing  of  <<  The  Caledonian  Rail- 
way Act,  1845"  (8  &  9  Vict.  c.  clxii.,  local  and  personal,  public),  which 
act  incorporated  "  The  Railway  Clauses  Consolidation  Act,  1845"  (8  & 
9  Vict.  c.  20).  The  provisions  of  the  special  act  are  not  material  to 
the  present  report.  The  writ  then  suggested  that  there  was  a  public 
carriage  road  leading  from  Irish  Gate  Brow,  in  the  county  of  Cumber- 
land, over  a  bridge  over  the  river  Caldew  t  That,  after  the  passing  of 
the  first-mentioned  act,  it  was  considered  by  the  Company  desirable  to 
make  a  deviation  of  the  line  authorized  by  the  Caledonian  Railway  Act, 
1845:  That,  in  order  to.  an  application  to  Parliament  by  the  Company 
to  authorize  such  deviation,  certain  plans  and  sections  of  the  proposed 
♦901  ^^^^^^^^^  ^°®  ^^  ^railway  and  works  were  deposited  by  them  with 
-*  the  clerk  of  the  peace  for  Cumberland :  and  that,  upon  the  said 
plans  and  sections,  and  especially  the  cross  section  of  public  road.  No. 
8,  so  deposited  as  aforesaid,  there  was  described  a  part  of  the  public 
carriage  road  commencing  at  Irish  Gate  Brow,  and  extending  over  the 
said  bridge  over  the  river  Caldew ;  and  that  the  deviation  line  of  railway 
was  proposed  to.  cross  the  line  of  the  said  public  carriage  road  between 
Irish  Gate  Brow  and  the  river  Caldew :  <<  and,  upon  the  cross  section,  No. 
8,  there'was  delineated,"  &c.  <<  the  then  present  surface  of  the  public  car- 
riage road,  and  the  then  rate  of  inclination  thereof;  and  there  was  also 
delineated,"  &c.,  "the  alteration  proposed  to  be  made  by  the  Company  on 
the  surface  of  the  said  public  carriage  road,  and  the  rates  of  inclination 
thereof  when  altered  for  the  purpose  of  the  said  proposed  deviation  line  of 
railway :  and  that  it  was  also  stated  by  the  Company,  upon  the  said  plans 
and  sections,  that  the  bridge  or  arch,  being  part  of  the  work  proposed 
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to  be  done  by  them  in  making  the  said  alteration,  &c.,  over  which  the 
Baid  carriage  road  as  proposed  to  be  altered  by  them  was  to  be  carried 
over  and  across  the  said  intended  line  of  deviation,  was  to  be  of  a  span 
of  thirty,  feet,  and  of  a  height  of  fifteen  feet  and  six  inches,  and  which 
said  proposed  alteration  of  the  said  public  carriage  road,  as  shown,"  &c., 
"in  the  said  cross  section.  No.  8 ;  extended  to  carry  the  same,  not  only 
over  and  across  the  said  deviation  line  of  railway,  but  also  over  and 
across  a  certain  mill  stream  called  the  Corporation  Mill  Dam,  and 
over  and  partly  across  the  said  river  Caldew,  both  of  which  crossed 
the  said  public  carriage  road  within  the  limits  delineated  and  shown 
by  the   Company  on  the    said  plans    and  sections  and    especially 
*the  said  cross  section,  No.  8 ;  and  which  said  proposed  alteration,  ^^^^ 
so  shown,"  &c.,  "  was  an  engineering  work  of  great  magnitude  and  *- 
importance,  and  a  part  of  the  works  by  the  special  act  hereinafter  men- 
tioned authorized  to  be  constructed."     The  mandamus   recited  the 
passing  of  <«  The  Caledonian  Railway  Carlisle  Deviation  Act,  1846,"  at 
the  instance  of  the  Company,  and  set  out  the  provisions  of  that  act.(a) 
The  writ  then  contained  a  suggestion  by  the  corporation  of  the  Mayor, 
aldermen,  and  citizens  of  Carlisle  that  the  Company  proceeded  to  make 
the  said  deviation  railway,  and  that  it  was  made  by  them  to  cross  the 
line  of  the  said  public  carriage  road  between  Irish  Gate  Brow  and  the 
river  Caldew ;  and  that  the  Company,  in  making  the  same,  altered  the 
said  public  carriage  road  as  it  existed  and  was  at  and  before  the  time 
of  the  ^depositing  the  said  plans  and  sections,  &c.,  and  the  then  p^^^ 
line  of  the  surface  and  the  rates  of  inclination  thereof,  and  made  ^ 
a  bridge  ^<  over  which  the  said  carriage  road,  as  altered  by  them,  was 
carried  over  the  said  deviation  line  of  railway ;  but  that  they  did  not 
make  the  said  alteration  in  the  said  public  carriage  road  as  by  law  they 
were  bound  to  do,  or  according  to  the  said  plans  and  sections,  or  accord- 
ing to  the  rates  of  inclination  delineated,"  &o.,  <<  by  them  on  the  said 
cross  section.  No.  8,  as  the  rates  of  inclination  of  the  surface  of  the  said 

(a)  The  Caledooian  Railway  CarliBle  DeTiaUon  Aot»  1846  (9  A  10  Yiot  o.  eoxlix.,  local  and 
penoDsl,  pablic)  incorporated  with  that  act  "  the  Caledonian  Railway  Aot»  1845"  (8  A  9  Vict  e. 
«lxit),  and  the  several  aete  incorporated  therewith,  amongst  othen  the  Railway  Olaneee  Conv>* 
Uda.tioQ  Acty  1845  (8  4  9  Viet  e.  20}.  The  material  claoeei  of  >tat  9  A  10  Viet  e.  cozliz.  were 
aa  follows. 

Sect.  6.  **  And  whereas  plane  and  teetlone  of  the  raQway  by  this  ael  aathorlMd  to  be  madc^ 
abowing  the  lines  and  IotoIs  thereof,  and  books  of  referenoe  eontalning  the  names  of  the  owners 
aftd  lessees,  or  repatod  owners,"  Ac.,  **  of  the  lands  through  or  opon  whieh  the  said  railway  and 
the  works  to  be  connected  therewith  are  to  pass  or  be  situate,  have  been  deposited  with  the  clerk 
•f  the  peace  of  the  eoonty  of  Cumberland :  be  it  enacted,  that  subject  te  the  provisions  contaii^ 
in  the  said  recited  act  and  the  aote  therewith  incorporated,  it  shall  be  lawful  for  the  Company  to 
make  and  maintain  the  said  raUway,  and  all  necessary  and  proper  depots,  stations,  and  other 
works  and  conTenienees  oonaeeted  therewllh,  in  the  lines  and  upon  the  lands  delineated  on  the 
aaid  plans  and  described  in  the  said  books  of  reference,  and  to  enter  upon,  take,  and  use  such  ,of 
tba  said  lands  as  shall  be  necessary  for  such  purposes." 

Sect  9.  "  And  be  it  enacted,  that  it  shall  be  lawful  to  the  said  Company  to  eonslmct  the 
bridges  for  carrying  the  railways  hereby  authorised  over  any  roads,  or  for  carrying  a^y  roads 
over  the  said  railway,  of  the  heighte  and  spaas  and  in  the  nuuiner  shown  on  the  section  deposited 
m  hereinbefore  mentioned." 
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public  carriage  road  when  altered  by  tbem ;  nor  did  they  make  the  said 
bridge  or  arch  of  the  span  or  of  the  height  stated/'  &c.y  <<  on  the  said 
plans  and  sections:  all  which  they  could  and  ought  to  have  done,". a 
reasonable  time,  &c.,  haying  elapsed :  and  that  the  said  corporation 
requested  the  Company  to  male  the  said  alteration  of  the  said  public 
carriage  road  and  the  line  of  the  surface  thereof,  and  the  rate  and 
inclination  thereof,  and  the  width  thereof,  and  also  the  said  bridge  or 
arch,  according  to  the  said  plans  and  sections,  and  in  pursuance  of  the 
directions  of  the  said  several  acts  of  Parliament.  The  mandatory  part 
of  the  writ  was,  <«  that  immediately,"  &c.,  "you  do  m*ake,  construct,  and 
complete  the  said  alteration  in  the  said  public  carriage  road  as  by  law 
you  are  bound  to  do,  and  do  make,  construct,  and  complete  the  same  in 
conformity  with  the  said  plans  and  sections,  and  cross  section,  No.  8, 
80  deposited  by  you  as  aforesaid,  and  toith  the  rate$  of  inclination  de- 
lineated and  ikotffn  by  you  thereon  as  the  rates  of  inclination  of  the 
surface  of  the  said  road  when  altered ;  and  that  you  also  in  like  manner 
make,  construct,  and  complete  the  said  bridge  or  arch  particularly 
described  in  and  upon  the  plans  and  sections  of  the  span  and  height 
41Q0-1  thereon  stated  and  described  '^'by  you,  and  likewise  the  several 
-*  approaches  to  the  said  bridge  and  public  carriage  road,  and  the 
works  connected  therewith." 

Return.  That  the  Company  had  constructed  the  line  authorized  by 
the  <<  Caledonian  Railway  Carlisle  Deviation  Act,  1846,"  within  the 
limits  of  deviation  from  the  plans  and  sections,  allowed  by  stai.  8  &  9 
Vict.  c.  20 :  that  in  so  doing  they  took  the  line  across  the  road  in  ques- 
tion, which  was  not  a  turnpike  road,  and  altered  it ;  and  made  a  bridge 
over  the  railway,  over  which  the  road  was  carried.  That  the  cross 
section,  No.  3,  in  the  said  writ  named,  « is  a  section  of  the  said  public 
carriage  road,  delineating  the  line  and  levels  and  inclinations  thereof, 
but  not  delineating  or  describing  the  lines  or  levels  of  the  said  line  of 
railway  authorized  to  be  jnade  by  the  <  Caledonian  Railway  Carlisle 
Deviation  Act,  1846,'  or  any  part  thereof,  save  at  the  point  of  inter- 
section of  the  line  of  the  said  public  carriage  road  with  the  line  of  the 
said  railway ;  and  the  level  of  the  said  line  of  railway,  as  made  and 
constructed  by  the  Company,  has  always  been  and  still  is  within  two 
feet  of  the  same  level  as  is  described,"  &c.,  "on  the  said  cross  section. 
No.  3,  as  the  level  of  the  proposed  line  of  railway ;  and  that  the  said 
cross  section,  No.  3,  is  not  a  section  wherein  or  whereon  the  common 
datum  line  is  or  was  described  ;  but  the  said  common  datum  line  is  and 
was,  at  the  time  of  depositing  the  said  plans  and  sections,  and  of  the 
passing  of  the  said  <  Caledonian  Railway  Carlisle  Deviation  Act,  1846,' 
described  in  a  certain  other  section,  the  same  not  being  a  cross  section, 
which  said  other  section  was  one  of  the  sections  so  deposited  as  in  the 
said  writ  mentioned ;  and  in  the  said  last-mentioned  section  the  levels 
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of  the  line  of  railway  were  and  are  marked,  and  are  shown  as  *re-  ^^^^^ 
ferred  to  the  said  common  datum  line ;  and  the  said  last-mentioned  ^ 
section  is  a  section  of  the  whole  of  the  said  devitition  line  of  railway  as 
proposed  by  the  Company  at  the  time  of  depositing  the  said  plans  and 
sections  in  the  said  writ  mentioned,  and  was  and  is  approved  of  by  Par- 
liament ;  and  the  lines  and  levels  of  the  said  railway  throughout  the 
said  proposed  deviation  line  are  shown  in  and  upon  and  by  the  said  last- 
mentioned  section :  and  that  the  said  proposed  alteration  of  the  said 
pablic  carriage  road  is  not,  nor  was  the  same,  proposed  to  be  any  part 
of  the  said  deviation  line  of  railway  or  part  of  any  railway ;  nor  was 
nor  is  the  same  any  engineering  work  in  the  formation  of  the  said 
railway  itself,  or  a  work  proposed  for  the  purpose  of  making  the  railway 
itself;"  nor  was  it  described  as  such.   The  return  then  set  forth  that  the 
Company  had  made  a  bridge  over  the  railway,  of  the  height  and  span 
in  the  cross  section  mentioned ;  but  that,  having  altered  the  level  of  the 
line  of  railway  two  feet,  they  necessarily  altered  the  position  of  the 
bridge,  and  the  inclination  of  the  road.     The  return  then  proceeded. 
"And  we,"  &c.,  "further  certify  that  it  is  absolutely  impossible  to 
make,  construct,  and  complete  the  alteration  in  the  said  public  carriage 
road  according  to  or  in  conformity  with  the  said  plans,  sections,  and 
cross  section.  No.  3,"  "and  with  the  rates  of  inclination  delineated  and 
shown  thereon  as  the  rates  of  inclination  of  the  surface  of  the  said  rond 
when  altered,"  "  by  reason  of  an  error  in  the  said  cross  section.  No.  3, 
as  to  the  distance  between  Irish  Gate  Brow  aforesaid  and  the  place 
where  the  said  public  carriage  road  crosses  the  said  line  of  railway ;  and 
that,  if  the  said  public  Carriage  road  had  been  or  wore  to  be  con- 
structed," &c.,  "  of  the  height  and  on  the  level  in  that  behalf  described 
and  *8hown  on  the  said  cross  section.  No.  3,  as  the  height  and  p^.^. 
level  at  that  place  of  the  said  public  carriage  road  when  altci'cd,  •- 
and  had  been,  or  were  to    be  constructed,  made,  or  carried  in  tlic 
direction  towards  Irish  Gate  Brow  aforesaid,  as  shown  upon  the  said 
plans  and  sections,"  &c.,  "  with  the  rates  of  inclination  delineated  and 
shown  on  the  said  plans  and  sections  as  the  rates  of  inclination  of  the 
surface  of  the  said  public  carriage  road  when  altered,  the  said  carriage 
road  would  not  meet  or  reach  any  part  of  the  said  place  called  Irish 
Gate  Brow,  but  must  of  necessity  eicher  stop  short  thereof,  or  pass  the 
same  on  a  higher  level,  and  be  carried  over  and  beyond  the  same,  and 
altogether  otherwise  than  is  shown  and  described  and  delineated  in  the 
said  plans  and  sections." 

There  were  pleas  which  it  is  unnecessary  to  notice,  as  they  were 
abandoned  without  argument.     Demurrer,  and  joinder. 
The  demurrer  was  argued  in  Michaelmas  Term,  1850.(a) 
Mew  for  the  defendants. — The  only  dispute  now  is  on  the  writ  and 
return,  the  main  question  being  whether  the  Company  are  under  any 

(a)  Horember  ISUi.    Before  Lord  Cakpbill,  C.  J.,  CoLBBiDai,  Wwvnux,  and  Bbl*,  Ja 
VOL.  XVI. — 5 
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obligation  to  make  the  cross  road  in  qnestion  in  the  manner  commanded 
in  the  writ ;  that  is,  precisely  according  to  the  plans  and  at  the  rate  of 
inclination  shown  on  the  cross  sections  deposited  with  the  clerk  of  the 
peace  before  they  obtained  their  special  act.  Plans,  exhibited  before  an 
act  is  obtained,  are  binding  on  the  promoters  after  the  act  is  obtained, 
only  in  so  far  as  they  are  sanctioned  by  the  Legislature  and  incorpo- 
^nf^-i  r&ted  in  the  enactments ;  Breynton  v.  The  ^London  and  North 

^  Western  Railway  Company,  10  Beavan,  238,  Beardmer  v.  The 
London  and  North  Western  Railway  Company,  1  Hall  &  Twells,  161, 
The  North  British  Railway  Company  v.  Tod,  12  CI.  &  F.  722.  In  that 
last  case  the  respondent  was  much  injured  by  the  departure  from  the 
plans ;  yet  the  House  of  Lords  felt  themselyes  bound  to  act  upon  the 
principle.  [Lord  Campbell,  C.  J, — The  North  British  Railway  Com- 
pany V,  Tod  was  a  case  of  extreme  hardship ;  and  it  was  with  the 
greatest  reluctance  that  the  House  of  Lords  felt  themselves  bound  to 
decide  against  Mr.  Tod  on  the  ground  that  the  plans  exhibited  previ- 
ously to  an  enactment  have  no  effect  on  the  enactment,  except  in  so  far 
as  they  are  incorporated  in  it  or  referred  to  by  it.  Probably  that  prin- 
ciple will  not  now  be  questioned.]  Then  the  question  is  reduced  to  one 
of  construction  of  the  Caledonian  Railway  Carlisle  Deviation  Act, 
1846  (9  &;  10  Vict.  c.  ccxlix.).  That  act  incorporates  the  special  act 
of  the  Caledonian  Railway  Company  (8  &;  9  Vict.  c.  clxii.),  which  again 
incorporates  « The  Railway  Clauses  Consolidation  Act,  1845*  (8  &  9 
Vict.  c.  20).  The  scheme  of  the  general  act  is  that  a  plan  of  the  line 
of  the  railway,  as  intended  to  be  made,  shall  be  deposited  (sects.  7,  8, 
9,  and  10) ;  which  plan  is  to  be  adhered  to  cy  pr^s.  The  limits  within 
which  the  promoters  may  deviate  from  this  plan  are  prescribed  in  sects. 
11,  12,  13,  14,  and  15.  But  the  general  act  nowhere  limits  the  extent 
to  which  the  promoters  may  deviate  from  the  cross  sections  showing  the 
manner  in  which  it  is  proposed  that  cross  roads  are  to  be  carried  over 
the  line.  Sect.  13  refers  to  arches  or  viaducts  on  which  the  railway 
^^„-i  itself  is  to  be  carried :  sect.  14  to  *gradients,  curves,  tunnels, 

-*  or  other  engineering  works.  The  present  writ  seems  to  have  been 
framed  on  the  supposition  that  the  prosecutors  might,  by  calling  this 
an  engineering  work,  bring  it  within  the  restriction  in  sect.  14 :  but 
that  section  applies  only  to  engineering  works  of  the  same  kind  as  those 
mentioned,  works  upon  the  line  itself,  not  collateral  works  such  as  a 
bridge  carrying  a  cross  road  over  the  line ;  Beardmer  v.  The  London 
and  North  Western  Railway  Company,  1  Hall  &  Twells,  161, 166,  174, 
175.  The  limit  as  to  the  deviation  from  those  collateral  works  is  left 
indefinite ;  and  this  was  advisedly  done :  the  promoters  have  a  right  to 
make  a  lateral  deviation  in  the  main  line  of  one  hundred  yards,  under 
sect.  15 ;  and  a  vertical  deviation  of  five  feet  under  sect.  11 ;  and  a 
deviation  to  any  extent  by  leave  of  the  Board  of  Trade  under  sect.  12: 
it  is  plain  that  any  deviation  in  the  level  of  the  main  line  must  rendei 
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t  _         _  

it  impossible  to  carry  a  road  across  it  with  the  same  inclinations  and  on 
a  bridge  of  the  same  height  as  those  on  which  it  could  be  carried  over 
the  line  of  railway  on  the  other  level ;  and  a  lateral  deviation  in  most 
cases  would  have  the  same  effect.  This  is  very  clearly  pointed  out  by^ 
Lord  CoTTENHAH  in  his  judgment  in  Beardmer  v.  The  London  and 
North  Western  Railway  Company,  1  Hall  &  Twells,  174,  when  com- 
menting on  a  similar  act.  If  the  prosecutors  are  right,  the  promoters 
may  not  deviate  at  all  at  any  point  where  a  cross-road  ^  carried  over 
the  line ;  which  would  be  clearly  inconsistent  with  the  other  provisions 
of  the  statute.  The  first  special  act  contains  nothing  bearing  upon  the 
question.  The  second  special  act  has  a  action,  9,  which  enables  the 
promoters  to  make  the  bridges,  &c.,  but  ^oes  not  compel  them  so  to  do. 
♦The  words  are,  that  "it  shall  be  law/ur*  for  them  to  do  so:  the  ^^^o 
same  phrase  is  used  in  permittipg  them  to  take  tolls.  [Lord  *- 
Campbell,  C.  J. — The  words  ^it  shall  be  lawful,'  when  used  in  a  pri- 
vate act,  may  be  either  perptissive  or  obligatory.  In  general,  if  it  is 
a  clause  for  the  benefit  of  the  promoters  it  is  permissive,  if  for  the 
benefit  of  others  it  is  obligatory.  The  reference  in  sect.  9  to  the  height 
and  span  of  the  arches  seems  for  the  benefit  of  the  public  who  are  to 
use  the  bridge ;  and  the  argument  as  to  the  impossibility  of  exercising 
the  deviation  powers  if  the  nature  of  the  bridge  and  the  inclination  of 
the  road  be  both  j&xed,  does  not  apply  if  the  section  fixes  the  nature  of 
the  bridge  but  not  the  inclination.]  The  writ  commands  the  Company 
to  make  the  road  at  the  rates  of  inclination  delineated  on  the  plans. 
A  mandaipus,  the  mandatory  part  of  which  goes  beyond  the  legal  duty 
of  the  defendants,  is  bad  altogether ;  Rex  v.  The  Church  Trustees  of 
St.  .Psncras,  3  A.  &  E.  535,(a)  Regina  v.  Tithe  Commissioners,  18th 
Dec*  1849,  14  Q.  B.  There  is  another  part  of  the  return  which  shows 
that  it  always  was  physically  impossible  to  comply  with  the  writ,  as, 
from  an  error  in  the  plan.  No.  3,  the  bridge  and  road  could  not  be  made 
In  the  manner  there  delineated.  [Lord  Campbell,  C.  J. — Supposing 
the  obligation  to  be  imposed  on  you,  the  difficulty  is,  whether,  after 
obtaining  an  act  of  this  nature,  you,  the  promoters,  can  be  permitted 
io  say  that  what  you  have  bargained  with  the  Legislature  to  do  is  im- 
possible. In  case  of  a  private  contract,  a  man  cannot  use  as  a  defence 
an  impossibility  brought  upon  himself.]  A  man  who  has  contracted  to  do 
a  thing  must  do  it  or  pay  damages ;  and  he  cannot  plead  *in  bar  ^^^^ 
to  an  action  for  damages  that  the  thing  was  impossible.  But  a  ^ 
mandamus  is  analogous  to  a  suit  in  equity  for  a  specific  performance, 
to  which  it  would  be  a  good  answer  that  the  thing  was  impossible.  Per- 
haps this  point  is  not  open  except  in  a  Court  of  error  since  Regina  v. 
The  Birmingham  and  Gloucester  Railway  Company,  2  Q.  B.  47  (B.  C. 
L.  R.  42.)  [Erle,  J. — ^If  compliance  with  the  enactment  was  or  might 
be  impracticable,  it  fortifies  the  argument  that,  on  the  construction  of 
the  act,  the  enactment  is  directory,  not  obligatory.] 

(a)  Sea  Bex  v.  The  Same,  6  A.  A  B.  814. 
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Sir  A.  Caekbumf  Solicitor-General,  contri. — ^No  attempt  will  be  made 
to  question  the  principle  of  The  North  British  Railway  Company  t 
Todd,  12  Gl.  &  F.  722 ;  nor  is  it  now  contended  that  any  portion  of 
the  general  act  would  impose  an  obligation  to  make  the  crossing  as 
delineated  on  the  plans ;  but  sect.  9  was  introduced  into  the  special  act 
for  the  very  purpose  of  doing  that  which,  in  the  North  British  Railway 
Company  v.  Todd,  the  respondent  had  neglected  to  do.  The  whole 
question  is,  whether,  on  the  construction  of  the  act,  that  clause  is  obliga-  • 
tory  or  permissive.  The  special  act  is  to  be  construed  as  the  words  of 
the  promoters,  contracting  with  all  interested  in  having  the  crossing ; 
Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  Myl.  k  K.  154 ; 
and,  that  being  so,  it  is  clearly  an  absolute  engagement.  The  mandatory 
part  of  the  writ  expands  the  section,  but  does  not  go  beyond  it. 

BeWy  in  reply. — Sect.  9  is  only  permissive ;  or,  if  it  is  obligatory, 
the  obligation  is  not  so  extensive  as  the  mandatory  part  of  the  writ 
*301      *^^'*^  Campbell,  C.  J.,  in  the  same  term  (November  20th),  de- 
■'  livered  judgment.     After  reading  the  mandatory  part  of  the  writ 
as  set  forth,  ant^,  p.  22,  his  Lordship  said. 

Before  we  can  grant  a  peremptory  mandamus,  the  prosecutor  is  bound 
to  satisfy  us  that  there  is  a  legal  duty  imposed  upon  the  defendant  to 
comply  with  all  that  is  commanded  in  the  writ.  We  consider  it  quite 
settled  that,  if  any  part  of  what  is  commanded  by  a  peremptory  manda- 
mus goes  beyond  the  legal  obligation,  the  whole  writ  must  be  set  aside. 
Therefore,  before  we  can  grant  a  peremptory  mandamus  in  the  terms  of 
this  writ,  it  is  necessary  that  we  should  be  satisfied  that  there  is  an  obli- 
gation on  the  Caledonian  Railway  Company  to  make  this  road  according 
to  the  rates  of  inclination  delineated  on  the  plans,  as  well  as  to  make 
the  bridge. 

Now,  it  is  quite  clear  on  general  principles,  and  it  is  decided  by  the 
House  of  Lords  in  The  North  British  Railway  Company  v,  Todd,  12 
Gl.  &  F.  722,  that  the  mere  exhibition  of  those  plans  and  sections  whilst 
the  bill  was  depending  in  Parliament  does  not  make  them  obligatory  on 
the  promoters  after  the  act  has  passed,  unless  there  be  something  in  the 
special  act  when  passed,  or  in  the  general  acts  with  which  it  is  incorpo- 
rated, which  requires  that  the  plans  should  be  followed.  The  exhibition 
of  plans  and  sections  before  the  act  is  passed  is  analogous  to  parol 
negotiations  and  proposals  preliminary  to  the  making  of  a  private  agree- 
ment which  is  afterwards  reduced  into  writing ;  such  proposals  do  not 
bind  the  parties,  except  in  so  far  as  they  are  in  writing. 

Now,  in  the  present  case,  the  prosecutors  seem  at  first  to  have  thought 
that  an  obligation  to  make  this  bridge  and  road  without  deviation  from 
^Q^^  the  plans,  except  within  ^certain  limits,  was  imposed  by  sect.  14 
^  of  Stat.  8  &  9  Vict.  c.  20,  because  it  was  supposed  to  be  an 
engineering  work  within  that  section.  But  it  is  quite  clear  that  sect. 
14  is  applicable  only  to  works  on  the  line  of  railway  itself,  and  does 
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not  apply  to  collateral  works,  such  as  cross  roads,  or  bridges  for  carry- 
ing them  over  the  line. 

We  must  therefore  look  to  the  special  acts.  In  the  first  of  them, 
The  Caledonian  Railway  Act,  1845  (8  &  9  Vict.  c.  clxii.),  it  is  allowed 
there  is  nothing  to  make  those  plans  obligatory.  But  in  The  Caledonian 
Bailway  Carlisle  Deviation  Act,  1846  (9  &  10  Vict.  c.  ccxlix.),  there  is 
a  section  (sect.  9)  on  which  and  on  which  alone  reliance  is  placed. 
That  section  is  in  these  words.  <<  And  be  it  enacted,  that  it  shall  be 
lawful  to  the  said  Company  to  construct  the  bridges  for  carrying  the 
railways  hereby  authorized  over  any  roads,  or  for  carrying  any  roads 
over  the  said  railway,  of  the  heights  and  spans  and  in  the  manner  shown 
on  the  section  deposited  as  hereinbefore  mentioned."  One  question  is, 
whether  this  enactment  is  obligatory.  The  inclination  of  my  opinion 
is  that  it  is  obligatory  as  far  as  it  goes :  but,  if  that  be  so,  it  is  a  mate- 
rial question.  To  what  extent  does  the  obligation  imposed  by  it  go? 
And  we  are  clearly  of  opinion  that  there  is  no  obligation  beyond  the 
heights  and  spans  of  the  bridges  as  delineated  on  the  plans.  These 
are  mentioned  in  the  enactment ;  and  nothing  is  said  as  to  the  rates  of 
inclination  of  the  road.  Expressio  unius  est  exclusio  alterius.  And  it 
would  have  been  strange  if  the  rates  of  inclination  of  the  roads  had 
been  rendered  obligatory ;  for  there  are  powers  of  deviation  as  to  the 
line  of  the  railway,  the  exercise  of  which  would  render  those  rates  of 
inclination  wholly  inapplicable  and  impossible.  For  these  reasons  we 
think  the  obligation  in  section  9  does  not  extend  to  the  *rates  of  p^oo 
inclination,  but  only  to  the  heights  and  spans  of  the  bridges  as  ^ 
delineated  on  the  plans. 

We  are  all,  therefore,  of  opinion  that  part  of  the  writ  cannot  be 
supported :  and,  therefore,  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants.(a) 

(«)  Reported  by  C.  Blaokbarn,  Esq. 


The  QUEEN  v.  PREST  and  Another.     Nov.  20. 

The  eonncil  of  a  borough  passed  a  resolution  prescribing  the  duties  of  the  town  clerk,  and  fixing 
his  salary  for  the  discharge  of  such  duties  at  2502.  Among  other  functions,  he  was  ''  to  act  as 
the  professional  adviser  of  the  mayor  and  council  in  the  business  of  the  couneiL"  And  he  was 
to  "be  paid  the  usual  professional  charges  for  conducting  or  opposing  bills  in  Parliament,  con- 
dncting  actions  or  suits  at  law  or  in  equity,  and  preparing  leases,  conveyances,  or  securities  ;** 
and  to  "  be  paid  all  travelling  and  other  expenses  out  of  pockety"  A  town  clerk  (being  an 
attorney)  was  appointed  after  the  passing  of  this  resolution. 

Payment  of  a  borough  rato  being  resisted  by  a  township  within  the  borough,  with  an  intimation 
that  the  oversoirs  would  not  pay  anything  except  under  legal  obligation,  the  council  directed 
thfir  finance  committee  to  take  such  proceedings  as  they  might  deem  expedient  for  enforcing 
payment  and  maintaining  the  validity  of  the  rate;  the  committee  were  likewise  authorized  to 
give  bonds  of  indemnity  to  overseers  and  others  employed  in  the  collection.     The  committee 

.  diiaotod  the  town  clerk  to  prepare  a  bond  of  indenmitj  to  the  overseers  of  the  above  townahii^ 
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nnder  ooonsers  adrice.  The  bond  wu  prepared,  and  objected  to  by  the  oyerseert.  The  town 
clerk,  under  the  direction  of  the  committee,  went  to  London  and  attended  conferences  between 
counsel  for  the  overseers  and  for  the  corporation,  with  a  view  to  an  arrangement  Finally, 
the  form  of  the  rate  was  altered ;  proceedings  were  taken  on  behalf  of  the  council  to  eompel 
payment ;  and  the  rate  was  leyied.  The  town  clerk  then  delivered  a  bill  to  the  corporation 
including  charges,  For  instructing  and  advising  with  counsel  upon  the  bond  of  indemnity  and 
upon  the  forms  of  rates ;  correspondence  and  conferences  with  the  solicitor  for  the  overseers 
on  the  subject  of  the  rate;  expenses  and  loss  of  time  in  proceeding  to  London  for  the  purpose 
of  attending  the  conferences,  in  advising  on  several  occasions  with  counsel,  and  in  journeys  to 
Wakefield  and  Manchester  for  the  purpose  of  conferring  with  the  clerks  of  the  peace  and  town 
clerks  of  those  boroughs  upon  the  proper  forms  of  rates.  The  services  had  been  performed 
under  the  instructions  of  the  finance  committee.  The  committee  ordered  payment  of  the 
charges,  and  they  were  paid.  On  certiorari,  bringing  their  order  before  this  Courts  under  stat 
7  W.  4  A  1  Vict  c.  78,  s.  44 : 

Held  that  the  charges,  so  far  as  they  regarded  business  done  in  the  direct  course  of  settling  a 
dispute,  might  properly  be  allowed  by  the  corporation,  as  not  covered  by  the  salary  given  for 
the  performance  of  the  ordinary  duties  of  town  clerk.  And  that  such  charges  were  payable 
out  of  the  borough  fund. 

neld  also  no  objection  that  the  order  was  made  not  by  the  council  genetmlly,  but  by  a  fipanoe 
committee  having  their  sanction. 

Nor,  at  least  after  payment,  that  there  was  no  retainer  under  seal  for  the  extra  servioes. 

The  Courty  after  these  rulings,  ordered  the  bill  to  be  taxed  conformably  with  them,  by  the 
Master. 

Under  stat  7  W.  4  A  1  Vict.  c.  78,  s.  44,  this  Court  is  not  obliged  to  disallow  payments 
actually  made,  though  the  charges  may  be  so  far  irregular  that  payment  could  not  have  been 
enforced. 

R.  Hall,  in  last  Trinity  term,  obtained  a  role  calling  on  the  Major, 
council,  and  treasurer  of  the  borough  of  Halifax,  and  Edward  Winson 
j^oft-.  Wavell,  the  *town  clerk,  to  show  cause  why  certain  orders  which 
^  had  been  brought  into  this  Court  by  certiorari,  at  the  instance  of 
Prest  and  another,  burgesses,  that  is  to  say,  an  order  by  three  members 
of  the  council,  dated  22d  March,  1850,  directing  the  treasurer  to  pay  to 
Wavell  96Z.  159.  <<  for  professional  charges  and  disbursements"  to  be 
charged  to  the  account  of  the  borough  fund,  and  certain  other  orders 
of  the  council,  so  far  as  they  directed  such  payment  to  be  made,  should 
not  be  severally  quashed. 

It  appeared  on  affidavits  that  the  town  council  of  the  borough  of 
Halifax,  incorporated  under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  49,  appointed 
a  committee  to  inquire  into  the  duties  and  salary  of  the  town  clerk ;  and 
that  the  committee,  on  1st  May,  1849,  reported : 

<'  That  the  duties  devolving  upon  the  town  clerk  in  that  capacity  under  the  Municipal  Acts 
and  the  Acts  for  the  RegistnUion  of  Parliamentary  Voters  may  be  defined  as  follows :  To  pre- 
pare,  issue,  and  deliver  all  summonses,  circulars,  and  notices:  To  attend  personally  all  quarterly 
and  special  meetings  of  the  council:  To  attend,  either  personally  or  by  satisfactory  substitute, 
aU  meetings  of  the  various  committees  and  Bub>committees :  To  enter  up  the  various  minutes, 
prepare  and  publish  all  necessary  notices :  Obtain  all  necessary  books  and  papers  for  aU  ordinary 
and  extraordinary  elections  of  aldermen,  councillors,  assessors,  and  auditors,  but  not  so  as  to 
oblige  him  to  be  at  the  expense  of  deputies  and  poll  clerks :  To  attend  all  such  elections :  To 
give  notices  to  parties  elected  :  Attend  thorn  to  qualify :  Fix  necessary  booths :  To  prepare  the 
burgess  list,  attend  to  the  revision  thereof,  prepare  aU  necessary  books,  papers,  notices,  and 
appointments  connected  therewith  :  To  prepare  and  forward  all  returns  required  by  the  Govera- 
nient :  To  prepare  all  reports :  To  enter  the  same  into  the  Report  Book :  To  attend  before  justices 

in  support  of  ^informations  and  offences,  in  all  cases  of  summary  jurisdiction :  To  pre> 
v4j  pare  and  get  allowed  all  by-laws :  To  prepare  all  precepts,  orders,  and  other  documents 

required  for  laying  watch  rates  and  borough  rates  (the  rates  being  made  out  by  the  col- 
ieoton)  :  Notices  of  other  kinds :  To  abide  by  and  see  that  all  the  orders  of  the  council  are  pro> 
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perly  eanied  oat,  and  all  necMMiy  doonmenU  prepared  for  so  doisg,  and  to  aet  aa  the  profea- 
sional  adviser  of  the  mayor  and  council  in  the  baainese  of  the  council :  To  prepare  the  parlia&.aD- 
tary  list  of  Toters^and  iuperintend  the  preparing  and  publithing  thereof,  and  to  aeslst  the  major 
M  returning  officer  in  all  parliamentary  electionii :  Fix  boothi,  Ao.,  but  without  prejudice  to  hli 
claim  against  the  candidates  at  such  elections :  Also  that  he  be  paid  the  usual  professional  charges 
for  condocting  or  opposing  bills  in  Parliament^  conducting  actions  or  suits  at  law  or  in  equity, 
and  preparing  leases,  conveyances,  or  securities.  And  also  he  be  paid  all  travelling  and  other 
expenses  out  of  pocket,  all  books,  printed  forms,  and  stationery,  by  the  corporation :  Also  that  ho 
baa  the  general  supervision,  direction,  and  management  of  the  offices  and  all  accounts  relating 
thereto  in  reference  both  to  the  Municipal  Corporations  Act  and  the  Local  Improvement  Act: 
Also  that  he  find  an  efficient  deputy  clerk,  who  must  devote  the  whole  of  his  time  to  the  duties 
of  his  office,  and  all  other  assistants  that  he  may  require.  For  the  satisfactory  discharge  of  the 
above  enumerated  duties,  the  oonunitteo  recommend  that  the  salary  of  the  town  clerk  be  fixed  at 
the  dum  of  250^." 

The  council,  on  18th  May,  1849,  adopted  the  report  and  passed  a 
resolution  electing  and  appointing  E.  W.  Wavell  (an  attorney)  « town 
clerk  of  this  borough,  to  hold  such  office  during  the  pleasure  of  the 
council/* 

On  15th  June,  1849,  the  council  resolved : 

**  That  the  duties  of  the  town  clerk  be  defined  in  aooordanee  with  the  report  of  the  town 
clerk's  eommittee,  received  at  the  last  meeting  of  the  council,  except  only  as  to  that  part,"  Ac. 
(requiring  the  clerk  to  ''provide  a  deputy  clerk  who  must  devote,"  Jsc):  "and  the  salary  of  the 
town  clerk  shaU  for  the  present  be  fixed  at  250/.  per  annum,  in  accordance  with  such  report ; 
and  that  all  former  resolutions  of  the  council  inconsistent  with  the  tenor  of  this  resolution  be 
reacinded." 

It  was  at  the  same  time  resolved  that  a  borough  rate  should  be  made 
for  levying  23632.  18s.  lOd.,  the  borough  fund  being  insufficient ;  and, 
in  accordance  with  such  resolution,  a  warrant  from  the  mayor  was  issued 
to  the  *overseers  of  the  township  of  Halifax  for  the  payment,  out  p^or 
of  the  poor  rate,  of  1957Z.  6».  9d.  as  their  proportion  of  the  rate.  *- 
On  29th  August,  1849,  the  solicitor  to  the  overseers  informed  Mr.  Wavell 
by  letter  that  they  objected  to  payment  of  the  above  sum  out  of  the 
poor  rate  for  corporation  purposes ;  that  they  were  advised  by  counsel 
that  the  proceedings  of  the  town  council  to  obtain  such  payment  were 
defective  in  form,  and  that  the  rate,  as  then  directed,  could  not  be  en- 
forced :  and  the  letter  added  that  the  overseers  could  not  pay  anything, 
except  so  far  as  they  were  under  legal  obligation  to  do  so. 

On  3d  October,  1849,  the  council  resolVed : 

"  That  the  finance  eommittee  be  and  are  hereby  empowered  to  take  all  such  measures  and 
institute  such  proceedings  as  they  may  deem  expedient  for  enforcing  the  prompt  payment  of  all 
srrears  of  the  borough  and  watch  rates,  and  for  the  purpose  of  supporting  the  validity  of  such 
rates ;  and  the  committee  shall  have  full  discretionary  power,  in  the  name  of  the  Mayor,  alder- 
men and  burgesses,  to  enter  into  any  agreement^  bond  or  other  instrument  for  the  purpose  of 
iodemnirying  and  protecting  from  personal  loss  all  or  any  constables,  overseers,  and  other  publio 
officers,  or  persons  instrumentoUy  employed  in  the  collection  or  payment  of  such  rates." 

On  9th  October,  1849,  the  then  finance  committee  directed  Wavell  to 
prepare  a  bond  of  indemnity,  under  the  advice  of  counsel  if  necessary. 
The  bond,  when  prepared,  was  objected  to  by  the  overseers :  and  it  was 
eventually  agreed  by  the  finance  committee  that  Wavell  should  proceed 
to  London  and  attend  a  conference  between  the  counsel  for  the  over- 
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seers  and  counsel  for  the  corporation,  for  the  purpose  of  an  arrange- 
ment. The  result  of  the  conference  was,  that  certain  alterations  were 
made  in  the  forms  of  rates,  and  proceedings  were  taken,  under  stat.  7 
W.  4  &  1  Vict.  c.  81,  to  compel  payment  of  the  disputed  rate,  in 
pursuance  of  a  resolution  of  the  finance  committee,  dated  14th  Feb- 
ruary, 1850. 

*^f)l      *^^®  '^^^  "^^  levied :  and  on  22d  March,  1850,  the  finance 
-*  committee  issued  an  order  to  the  treasurer  of  the  borough,  as 
follows : 

"  Order  on 
the  Treaenrer.  **  Council  of  the  Borough  of  Halifax. 

No.  122,  Halifax,  22d  March  1850. 

96/.  15«. 
We,  the  undersigned  members  of  the  council  of  the  Borough  of  Halifax,  duly  empowered  by 
5  A  6  W.  4,  0.  76,  s.  59,  hereby  authorize  and  direct  you  to  pay  to  Mr.  E.  W.  Wavell  the  aum  of 
96/.  15«.,  for  professional  charges  and  disbursements,  as  particularised  on  the  back  hereof,  and 
charge  the  same  to  the  borough  fund."  (Signed  by  three  members  of  the  council,  and  by  Wavell 
as  town  clerk,  and  addressed  to  the  borough  treasurer.) 

This  sum  of  962.  ISs.  included  charges  for  instructing  and  advising 
with  counsel  upon  the  bond  of  indemnity  and  upon  the  forms  of  rates, 
for  correspondence  and  conferences  with  the  solicitor  for  the  overseers 
on  the  subject  of  the  rate,  and  for  expenses  and  loss  of  time  in  pro- 
ceeding to  London  for  the  purpose  of  attending  the  conferences  and  in 
advising  on  several  occasions  with  counsel,  and  in  journeys  to  Wake* 
field  and  Manchester  for  the  purpose  of  conferring  with  the  clerks  of 
the  peace  and  town  clerks  of  those  boroughs  upon  the  proper  forms  of 
rates.  Wavell,  in  opposition  to  the  rule,  deposed  that  the  services 
were  done  and  the  expenses  incurred  under  the  instructions  of  the 
finance  committee,  and  with  an  understanding  on  both  sides  that  he  was 
to  be  paid  for  them  as  solicitor  to  the  corporation,  and  in  addition  to 
his  salary  as  town  clerk.  Other  affidavits  in  opposition  stated  that  it 
was  understood  by  the  council,  and  mentioned  by  them  to  Wavell,  at 
the  time  of  his  appointment,  that  he  would  be  their  solicitor,  and  would 
be  paid  the  usual  professional  fees  for  all  professional  business  which  he 
might  transact  for  them.  -  It  appeared  that  his  predecessor  was  not  an 
nrjn  attorney,  and  received  only  200?.  a  *year ;  and  an  attorney  was 
•^  employed  to  do  the  professional  business. 
On  this,  and  a  former  day  of  the  term  (November  16th), 
Sir  A.  J,  U.  Cockburn,  Solicitor  General,  Cowling,  Atherton  and 
Peacock  showed  cause. — It  is  clear  that  the  charges  in  question  are  of 
such  a  nature  that  they  would  properly  be  payable  out  of  a  borough 
fund ;  Regina  v.  Town  Council  of  Lichfield,  10  Q.  B.  534  (E.  C.  L.  R.  vol. 
59) :  and  likewise  that  the  council  may  employ  a  solicitor  in  the  busi* 
ness  out  of  which  such  charges  have  arisen.  But  it  is  objected  that 
Wavell  is  not  a  person  entitled  to  make  these  charges.  Nor  would  he 
be  so,  if  that  business  were  business  transacted  by  him  as  town  clerk. 
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But  it  is  strictly  solicitor's  bosinessy  and  does  not  fall  within  the  con*- 
tract  made  between  the  town  clerk,  as  such,  and  the  council.  [Lord 
Campbell,  C.  J. — ^The  town  clerk  may  bo  also  a  solicitor,  by  the  sta- 
tate,(a)  but  is  not  necessarily  so.]  He  is  not  compelled  to  ta^ko  upon 
liimself  the  office  of  solicitor  in  any  law  business  which  the  council  may 
engage  in.  It  may  be  contended  that  the  town  clerk's  charges  for  soli- 
citor's business  in  particular  cases  are  fixed  by  statutory  enactment,  and 
that  he  is  restricted  to  these.  But  the  enactment  refers  only  to  law 
basiness  falling  within  his  duties  as  town  clerk.  Journeys  to  London 
and  conferences  with  counsel  are  not  part  of  such  business.  Thomas  v. 
The  Mayor  of  Swansea,  2  Dowl.  N.  S.  470,  may  be  cited ;  but  the  items 
there  objected  to  related  to  duties  expressly  imposed  on  the  town  clerk 
by  Stat.  5  &  6  W.  4,  c.  76.  It  is  true  that  the  town  clerk  here,  by  the 
report  which  defines  his  duties,  is  <<  to  act  as  professional  adviser  of  the 
mayor  and  ^council  in  the  business  of  the  council  ;"•  but  that  duty  r^na 
consistfi  in  giving,  not  in  carrying  out,  professional  advice,  and  ^ 
cannot  extend  to  advice  or  assistance  in  any  matter  producing  or  likely 
to  end  in  litigation.  [Colbribqe,  J. — Could  he  charge  for  advising 
the  corporation  upon  a  letter  threatening  an  action  ?]  Perhaps  not : 
but  he  could  charge  for  appearing  as  their  attorney  and  discussing  the 
matter  with  the  attorney  for  the  other  side.  [Lord  Campbell,  C.  J. — 
For  anything  done  after  the  rate  was  made  ?]  Yes.  [Erle,  J. — For 
trying  to  make  peace  ?]  No  doubt.  The  moment  a  casus  belli  exists, 
the  business  connected  with  that  is  not  within  his  duty  as  town  clerk. 
It  cannot  be  contended  that,  because  no  actual  litigation  ensued,  he  has 
Qo  right  to  charge.  Suppose  a  mandamus  had  issued  to  the  overseers, 
which  they  had  resisted,  and  that  Wavell  had  been  employed  on  the 
part  of  the  town  council :  that  would  not  be  strictly  an  action  at  law ; 
yet  he  would  clearly  have  been  entitled  to  charge  for  business  connected 
with  such  a  proceeding.  Suppose  the  corporation  were  entitled  to  large 
estates,  and  the  town  clerk  were  required  to  take  counsel's  opinion  upon 
the  right,  and  the  result  were  that,  upon  notice  being  given  to  the 
parties  in  possession,  the  estates  were  yielded  up :  could  not  the  town 
clerk  charge  for  his  part  in  such  proceedings,  when  it  must  be  admitted 
that  he  could  have  charged  for  the  costs  of  an  action  of  ejectment  ? 
[WiGHTMAN,  J. — Does  he  lose  anything?  Of  course  he  must  be  paid 
his  expenses  out  of  pocket.]  He  loses  time,  and  leaves  his  other 
basiness. 

It  is  also  objected  that,  even  if  Wavell  was  retained  by  the  corpora- 
tion for  this  particular  business,  the  retainer  should  have  been  under 
Real.  [Erle,  J. — Have  such  charges  ever  been  disallowed  on  that 
ground  ?]  They  were,  in  *Arnold  v.  Mayor  of  Poole,  4  M.  &  G.  p^oq 
860  (E.  C.  L.  R.  vol.  43) :  but  there  the  claim  was  for  expenses  incur-  ^ 
red  in  the  conduct  of  a  suit  which  was  actually  commenced  and  carried 

(a)  Stat  5  A  6  W.  4,  0.  78,  ■.  68. 
VOL.  XVI.— 6  D  2 
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out.  Regina  v.  Town  Council  of  Lichfield,  10  Q.  B.  534  (E.  C.  L.  R.  vol. 
59),  decides  that  a  retainer  like  the  present  is  sufficient.  [Lord  Camp- 
bell, C.  J. — I  do  not  think  there  are  any  grounds  for  saying  that  there 
is  no  retainer :  the  real  question  is,  whether,  being  retained,  he  could 
charge,  haying  been  appointed,  at  a  salary,  to  an  office  involving  the 
duty  of  professional  adviser.]  It  will  be  further  objected  that  the  town 
council  has  no  right  to  delegate  to  the  finance  committee  the  power  to 
make  the  order,  and  that  this  is  not,  legally,  an  order  of  the  council, 
within  Stat.  5  &  6  W.  4,  c.  76,  s.  59.  Regina  v.  Thompson,  5  Q.  B. 
477  (E.  C.  L.  R.  vol.  48),  and  Regina  r.  Town  Council  of  Warwick,  8  Q. 

B.  926  (E.  C.  L.  R.  vol.  55),  may  be  cited.  [Lord  Campbell,  C.'J. — You 
need  not  trouble  yourself  on  thi8.(a)  Attorney  General  v.  The  Mayor 
of  Norwich,  2  Myl.  &;  C.  406,  shows  the  extent  of  discretion  allowed  as 
to  payments  out  of  corporation  funds:  and  the  corporation  in  the 
present  instance  had  a  discretionary  authority  to  order  the  payment  of 
these  charges,  which  were  for  business  conducted  thoughout  with  their 
knowledge  and  approbation.  This  Court,  in  deciding  upon  the  validity 
of  orders  by  the  council  of  a  borough,  is  placed,  by  stat.  7  W.  4  &  1 
Vict.  c.  78,  s.  44,  in  the  position  of  a  Court  of  Equity.  [Lord  Campbell, 

C.  J. — It  has  rather  more  than  an  equitable,  it  has  a  discretionary, 
power.] 

*4.m  *^"^  ^'  Theaiger  and  iJ.  ffall^  contrd.. — Under  stat.  7  TV.  4  4 
-^  1  Vict.  c.  78,  s.  44,  the  Court  is  doubtless  to  use  a  discretion  in 
judging  whether  there  has  been  a  misapplication  or  not ;  but,  if  there 
has,  no  absolute  discretionary  power  remains,  except  as  to  costs.  The 
question  as  to  the  right  of  the  corporation  to  make  the  payment  in 
question  divides  itself  into  two :  First,  is  the  borough  fund,  under  any 
circumstances,  liable  for  the  charges  of  a  solicitor,  as  such  ?  Secondly, 
if  it  be,  does  the  special  contract  with  Wavell  prevent  such  liability  in 
the  present  instance  ?  As  to  the  first  point :  stat.  5  &  6  W.  4,  c.  76,  s. 
68,  gives  the  council  of  a  borough  power  to  appoint  a  town  clerk,  with 
a  salary  payable  (sect.  92)  out  of  the  borough  fund.  That  town  clerk 
may  be  also  a  solicitor ;  but  the  borough  has  no  power  to  pay  the  regu- 
lar charges  of  a  solicitor,  except  so  far  as  the  town  clerk's  salary  may 
be  supposed,  where  the  town  clerk  is  also  a  solicitor,  to  include  remu- 
neration for  such  charges.  But,  assuming  that  the  council  had  such 
power,  the  retainer  by  them  should  have  been  under  the  corporation 
seal.  It  is  no  answer  that  the  retainer  was  not  by  the  corporation,  but 
only  by  the  town  council ;  the  town  council  are  the  agents  of  the  cor- 
poration ;  Arnold  v.  Mayor  of  Poole,  4  M.  &  G.  860  (E.  C.  L.  R.  vol. 
43).  Regina  v.  Town  Council  of  Lichfield,  10  Q.  B.  534  (E.  C.  L.  R. 
vol.  59),  is  not  in  point :  that  case  related  merely  to  the  particular  mode 
in  which  a  general  retainer  was  to  be  acted  upon. 

(a)  His  Lordship  afterwards  observed  that  if  the  order  was  not  an  order  of  the  town  couzieil, 
this  Court  had  not  jurisdiction  over  it  by  stat  7  W.  4  A  1  Viot  o.  78,  0.  44. 
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As  to  the  second  point ;  it  is  clear  that  the  business  which  forms  the 
ground  of  the  charges  in  question  fell  within  the  limits  assigned  to  the 
duties  of  the  town  clerk  by  the  finance  committee,  who  are  appointed 
by  the  *town  council,  and  are  to  be  considered  as  their  agents  in  p^^- 
the  matter.     [Lord  Campbell,  C.  J. — Are  we  bound  to  hold  that  ^ 
there  has  been  a  misapplication  within  the  meaning  of  the  statute, 
wherever  there  has  been  a  payment  not  authorized  by  law  ?]     Rcgina 
V.  Town  Council  of  Warwick,  8  Q.  B.  926  (E.  C.  L.  R.  vol.  65),  shows 
that  that  is  so.     In  the  orders  for  the  proceedings  in  respect  of  which 
Wavell  claims,  it  is  directed  that  the  steps  be  taken  by  the  <(town 
clerk. "(a)     [Lord  Campbell,  C.  J. — Is  that  important?    It  may  be 
only  designatio  personse.]     It  shows,  first,  that  there  was  no  express 
appointment  of  Wavell  as  solicitor,  and,  secondly,  that  the  business  in 
question  was  considered  to  be  legitimate  business  of  the  town  clerk,  as 
such.     The  report  on  the  duties  of  town  clerk  expressly  authorizes 
paymeurt  of  travelling  expenses;  which  shows  that  the  committee  did 
contemplate  the  possibility  of  Wavell's  having  to  travel :  yet  nothing 
i-}  said  of  payment  for  loss  of  time,  which  is  the  ground  of  one  of  the 
charges  in  question.     [Coleridge,  J. — Do  you  say  that  he  can  charge 
for  nothing  which  is  not  specified  ?]     There  is  a  general  contract,  by 
virtue  of  the  report,  with  specific  exceptions :  whatever,  therefore,  does 
not  come  within  these  exceptions,  must  be  taken  to  come  within  the 
meral  contract.     The  report  stipulates  what  he  is  to  be  paid  for  as 
professional  charges ;"  it  is  clear,  therefore,  that  such  charges,  pro- 
fessional or  otherwise,  as  do  not  fall  within  the  limits  of  that  stipula- 
tion are  considered  as  paid  by  his  salary  as  town  clerk ;  Thomas  v.  The 
Mayor  of  Swansea,  2  Dowl.  N.  S.  470.     The  town  clerk  who  preceded 
Wavell  was  not  a  solicitor  ;  and  his  salary  was  50Z.  less ;  the  inference 
*is,  that  the  501.  added  to  the  salary  was  intended  as  a  recom-  r^u-^ 
ponse  for  all  professional  services  not  included  in  those  of  the  ^ 
town  clerk.    [Coleridge,  J. — Surely  the  actual  preparation  of  the  bond 
of  indemnity  is  not  part  of  his  regular  duties.]     The  preparing  <*  all 
precepts,  orders,  and  other  documents  required  for  laying  watch  rates 
and  borough  I'ates,*'  is  specified  in  the  report.    It  is  said  that  this  bond 
prevented  litigation:  but,  strictly,  Wavell  was  to  be  paid  only  for  •« con- 
ducting*' suits,  not  for  preventing  them.     And  no  litigation  could  now 
arise  upon  the  point.     The  mode  of  levying  a  rate  in  a  borough  is  pre- 
scribed by  Stat.  7  W.  4  &  1  Vict.  c.  81,  s.  1.     A  magistrate's  warrant 
would  issue  if  the  rate  were  not  duly  paid :  in  fact,  this  was  the  actual 
course  taken  after  all.     The  expense  of  an  indemnity  bond  was  not 
needed.     Again,  part  of  the  claim  is  for  "instructing  counsel,"  which 
the  rate  payers  cannot  be  bound  to  pay  for,  and  taking  advice  upon  the 
forms  to  be  prepared.     If  the  town  clerk's  own  skill  was  not  sufficient 
for  this  latter  purpose,  he  himself  ought  to  pay  the  expense.     [Lord 

(a)  Instaacea  of  this  appeared  in  minates  of  the  finanoe  oommittee  returned  to  the  cortiorari. 
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Campbell,  G.  J. — A  town  clerk  could  not  be  expected  to  advise  upon 
disputed  forms  of  rates.]  It  would  be  very  dangerous,  when  an  act 
gives  power  to  a  council  to  fix  the  salary  of  its  town  clerk,  that  they 
should  have  also  a  discretionary  authority  to  charge  the  borough  fund 
for  business  transacted  by  him  under  particular  circumstances.  But, 
even  if  the  council  had  this  discretion,  many  of  the  charges  are  for 
business  which  clearly  falls  within  the  usual  routine  of  a  town  clerk's 
duties.  [Lord  Campbell,  C.  J. — ^I  think  some  particular  items  are 
questionable:  do  counsel  object  to  the  bill  being  taxed  as  to  those 
items  ?] 

Peacock  said  there  would  be  no  objection. 
^  -  q-i      *Lord  Campbell,  C.  J. — On  that  understanding,  tbe  rule  may 

-■  now  be  disposed  of. 

This  is  an  application  under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  44, 
which,  after  reciting  that  « it  is  expedient  to  give  all  persons  interested 
in  the  borough  fund  of  every  borough  a  more  direct  and  easy  remedy 
for  any  misapplication  of  such  fund,"  enacts  that  any  order  of  the 
council  for  the  payment  of  money  out  of  the  borough  fund  may  be 
removed  into  this  Court  by  certiorari,  <<  and  that  such  order  may  be 
disallowed  or  confirmed  upon  motion  and  hearing  with  costs,  according 
to  the  judgment  and  discretion  of  the  said  Court :"  a  most  salutary 
enactment,  but  which  leaves  it  in  our  discretion  to  decide  whether  the 
order  complained  of  is  or  is  not  a  «  misapplication."  I  think  it  would 
not  be  so  on  the  mere  ground  that  the  payment  could  not  be  enforced: 
in  such  a  case  we  must  not  look  at  mere  technicalities,  but  niust  see 
whether  a  grievance  really  exists  which  the  Court  ought  to  redress. 
Our  discretionary  power  under  the  statute,  in  this  respect,  will  apply  as 
much  to  setting  aside  or  upholding  the  order  as  to  granting  or  refusing 
costs.  We  are  called  upon  to  set  aside  this  order  altogether  as  illegal, 
because  the  payments  comprised  in  it  are  no  part  of  the  250Z.  which  the 
council  has  contracted  to  pay,  and  are  in  consideration  of  services  for 
which  there  was  no  lawful  retainer.  But  I  think,  as  to  a  part  of  these 
charges,  that,  as  the  business  was  done  fairly  and  bon&  fide  for  the 
benefit  of  the  ratepayers,  and  the  sums  have  been  bon£  fide  paid  to  the 
town  clerk,  the  question  as  to  the  form  of  the  retainer  is  not  material, 
and  we  have  no  authority  to  interfere  and  order  the  sums  to  be  re- 
funded. I  agree  that  we  should  look  with  great  jealousy  at  the  charges 
♦J.11  ™*^®  ^y  ^  town  *clerk  who  is  also  an  attorney  ;  and  I  should  have 

-*  been  well  pleased  if  a  provision  had  been  introduced  into  the 
Municipal  Corporation  Act  that,  where  the  town  clerk  is  an  attorney, 
nothing  should  be  paid  him  for  extra  business  till  his  bill  has  been 
taxed.  But  I  think  that  there  are  terms  here,  and  those  the  principal 
ones  comprised  in  the  order,  which  are  not  covered  by  the  250^.  salary. 
Undoubtedly  the  town  clerk  is  bound  by  the  items  in  which  certain 
services  are  excepted  from  among  those  which  the  salary  covers.     It  is 
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specified  that  he  shall  be  paid  «the  usual  professional  charges  for  con- 
dacting  or  opposing  bills  in  Parliament,"  and  <' conducting  actions  or 
suits  at  law  or  in  equity."  But,  on  a  fair  construction,  I  think  this  is 
not  confined  to  actual  proceedings  in  an  action  or  suit,  but  would  hare 
extended,  for  instance,  to  a  mandamus,  if  one  had  been  directed  for  the 
purpose  of  settling  a  question  in  dispute.  Suppose  there  had  been  an 
action :  at  what  point  would  the  town  clerk  have  been  entitled  to  com- 
mence his  charges  ?  The  question  would  be,  When  a  lis  mota  began. 
Everything  that  was  then  done  with  a  view  to  the  action,  or  to  the 
preventing  of  it,  would  have  been  within  the  excepting  clause.  In  the 
present  case,  if  the  proceedings  threatened  had  resulted  in  a  mandamus, 
Wavell  would  clearly  have  been  entitled  to  the  usual  professional 
charges:  if  so,  he  is  entitled  to  them  here,  for  haying  prevented  such 
litigation  by  his  laudable  exertions  made  under  the  sanction  of  the 
town  council.  Therefore  I  think  that,  as  to  the  bulk  of  the  charges, 
amounting  to  54L,(a)  his  *claim  is  well  founded.  As  to  the  other  p,^ .  . 
items,  it  may  be  a  question  to  what  extent  he  is  entitled.  I  do  not  ^ 
know  whether  the  whole  demand  ought  not  to  be  submitted  to  taxation ; 
when  that  has  been  done,  and  the  Master  has  reported,  we  can  make 
our  final  rule  accordingly. 

Coleridge,  J. — The  question  is,  whether  there  has  been  a  misapplica- 
tion, within  the  statute,  by  the  council,  who  are  properly  considered  the 
trustees  of  the  borough  funds.  It  has  been  contended,  first,  that  there 
was  no  retainer  for  the  particular  services  to  which  this  claim  relates. 
But  I  assume  that  there  was,  substantially,  an  order:  and  the  real 
question  is,  not  whether  there  was,  technically,  a  retainer,  but  whether 
there  was  a  wrongful  expenditure  of  the  corporation  funds.  The  want 
of  a  contract  under  seal  is  not  such  an  objection  as  can  now  be  relied 
upon,  after  the  services  have  been  rendered.  Secondly,  it  is  contended 
that  everything  now  claimed  is  covered  by  the  salary ;  or,  if  not,  that 
there  is  no  authority  for  payment  of  the  items  not  so  covered.  I  have 
looked  through  the  whole  claim,  and  think  these  objections  cannot  pre- 
vail. As  to  the  contract  for  250/.,  the  duty  of  acting  <<  as  the  profes- 
sional adviser  of  the  mayor  and  council  in  the  business  of  the  council" 
does  not  involve  the  doing  all  things  that  the  party  may  advise.  That 
construction  stands  on  broad  principles  of  sense.  A  man  may  be  will- 
ing to  advise,  but  not  to  spend  his  labour  to  an  indefinite  extent  in 
carrymg  out  the  advice.  Then,  are  these  demands  within  the  *ex-  p^ .  ^ 
ceptive  clause  as  to  professi  ^nal  charges  ?    I  am  not  quite  sure  ^ 

(a)  Theie  were  the  charges  directlj  relating  to  the  preparation  of  the  indemnity  bond  and  the 
eoaferencea  with  eoansel  with  a  riew  to  settling  the  litigation.  In  the  argnment  against  the  order, 
kwai  eontended  that,  eren  if  this  class  of  items  were  allowable,  there  were  others,  as,  for  drawing 
uv  orler  and  warrants  for  the  eoUeotion  of  the  rate,  preparing  new  forms  (see  p.  35,  antd),  attond- 
soces  afterwards  before  the  mayor  and  the  finance  committee,  and  other  proceedings  connected 
vith  the  final  enforcement  of  the  rate,  which  could  not  be  excepted  out  of  the  duties  compcnsatod 
by  the  250L  lahury. 
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whether  they  are  strictly  bo  :  but,  at  all  events,  the  services  here  havo 
been  actually  rendered,  and  were  done  under  a  direct  order :  and,  that 
being  so,  it  is  enough  that  the  matters  of  claim  are  not  provided  for  by 
the  first  part  of  the  contract.  The  maxim  '<  expressio  unius  est  exclusio 
alterius**  does  not  apply.  Subject  only  to  observation  as  to  some  of 
the  items,  I  think  this  order  may  be  upheld. 

Erle,  J. — All  the  main  objections  to  this  order  have  failed.  The 
want  of  a  retainer  under  seal  is  clearly  no  ground  for  impeaching  it : 
and  the  suggestion  that  charges  were  not  payable  out  of  the  borough 
fund  under  stat.  5  &  6  Wm.  4,  o.  76,  s.  92,  seems  hardly  to  have  been 
relied  upon.  The  whole  history  of  the  case  shows  that  the  expense 
incurred  was  a  most  salutary  one :  under  the  circumstances  (his  Lord- 
ship here  adverted  to  some  of  the  principal  ones),  I  can  scarcely  con- 
ceive one  more  proper.  The  great  contest  has  been,  whether  the  clerk 
should  not  have  been  content  with  the  specified  remuneration  of  250Z. : 
but  I  have  looked  through  the  matters  he  is  to  do  according  to  the 
resolution  of  the  council,  and  I  cannot  find  any  item  which  excludes  the 
giving  of  a  particular  compensation  where  journeys  have  been  under- 
taken and  expenses  incurred,  as  they  were  in  ih6  present  case,  for  the 
purpose  of  preventing  litigation.  I  agree  that  the  council,  having 
ordered  these  things  to  be  done,  might  properly  pay  for  them.  I  think 
also  that  these  payments  are  within  the  stipulation  in  the  contract  «<  that 
he  be  paid  the  usual  professional  charges  for  conducting  or  opposing 
bills  in  Parliament,  conducting  actions  or  suits  at  law,"  &c.  In 
j^ ,_-  *conducting  or  opposing  bills  there  are  many  charges  necessarily 
^  to  be  incurred  before  the  bringing  in  of  the  bill ;  and  so  with 
reference  to  an  action,  there  are  many  steps  of  a  preliminary  kind 
which,  if  an  action  followed,  would  be  considered  as  fairly  connected 
with  the  suit :  and  it  would  be  most  pernicious  to  say  that  the  party 
should  be  allowed  the  expense  of  these  steps  if  an  action  were  the 
result,  but  not  if  their  effect  were  to  prevent  an  action.  The  greater 
part  of  the  expenses  charged  in  the  present  bill  seem  connected  with 
the  warding  off  of  a  suit ;  some  are  not :  but  the  Master,  having  heard 
the  judgments  of  the  Court,  will  understand  our  view  of  the  case,  and 
tax  accordingly. 

Rule  enlarged  for  the  purpose  of  a  taxation.(a) 

(a)  The  following  rule  was  mode,  22d  Janaary,  1851. 

**  Upon  reading/'  Ao.  (rule  of  November  20tb,  and  allocatur  of  the  master  on  the  Crown  ndc," 
A&i  made  thereon),  "and  upon  hearing  counsel/'  Ao,,  "It  is  ordered  that  a  certain  order,  dated*' 
(the  order  brought  up  by  certiorari),  "directing  the  treasurer,''  Ac,  "to  pay  to  E.  W.  WareU  96t 
16«.  for  professional  charges  and  disbursements,  to  be  charged  to  the  account  of  the  borough 
fund ;  and  the  orders  of  the  council  of  the  said  borough,  so  far  as  they  order  the  payment  of  the  said 
sum  of  96/.  15«.  to  the  said  E.  W.  W.  be  confirmed,  with  the  exception  of  the  scTeral  sums  of  8iL  15*. 
and  71.  2«.  6d,  mentioned  in  the  said  allocatur ;  with  costs  to  be  paid  by  the  defendants  to  the  pre 
secutors  or  their  attorney.  And  that  such  orders  be  quashed  so  far  as  relates  to  the  said  sums  ot 
82.  15«.  and  7/  2«.  6(1.,  with  costs  to  be  paid  by  the  said  prosecutors  to  the  said  defendants  or  to 
their  attorney ;  such  several  costs,  if  necessary,  to  be  taxed  by  the  coroner  and  attorney  of  thia 

Court" 

See  Be^na  v.  Korfolk  Comminioners  of  Sewers,  15  Q.  B.  549  (E.  C.  L.  B.  toL  60). 
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Tb«  Mntinj  Acta,  in  force  at  the  time  of  tbe  ooonrrenoes  after  mentioDed,  enact  that  everj  per- 
aon  who  shall  receiyo  enlistiDg  money,  knowing  it  to  be  such,  from  any  person  employed  in  the 
recrniting  service,  and  being  an  officer,  Ac,  or  an  attested  soldier,  Ac,  sball  be  deemed  to  be 
enlisted  as  a  soldier;  and  every  person  who  shall  enlist  a  recruit  sball  first  ask  bim  whether  be 
does  or  does  not  belong  to  the  militia,  and  take  down  his  name  and  place  of  abode,  in  order 
that,  within  forty-eight  and  not  less  than  twenty-four  hours,  notice  may  be  given  to  tbe  recruit 
of  his  having  enlisted :  That,  within  four  days  but  not  sooner  than  twenty-four  hours  after  the 
enlisting,  the  recruit  shall  appear  with  some  person  employed  in  the  recruiting  service  before 
fome  magistrate  residing  in  the  vicinity  of,  or  acting  for,  the  place  where  he  was  enlisted  (not 
being  an  officer  in  the  army) ;  and  if  he  shall  declare  bis  having  voluntarily  enlisted,  the 
magistiate  shall  put  oerUdn  questions  to  him,  oanee  certun  of  the  Articles  of  War  to  be  read 
to  him,  administer  an  oath,  and  give  a  certificate:  That  any  recruit  appearing  before  the 
migistrste  may  declare  his  dissent,  and  be  discharged  upon  returning  the  enlisting  money, 
besides  20«.  and  expenses  of  subsistence,  Ae. :  also  that,  if  any  recruit  shall  apply  within  four 
dsjs  to  the  magistrate,  without  any  one  belonging  to  the  recruiting  party  if  no  such  one  can 
be  procured  to  attend,  and  declure  his  dissent,  he  shall,  upon  payment  as  above,  be  discharged : 
That,  if  any  recruit  shall  receive  the  enlisting  money,  knowing  it  to  be  such,  from  any  person 
employed  in  the  recruiting  servioe,  and  shall  abscond  or  refuse  to  go  before  the  Justiee,  or 
abeent  himself  from  the  person  or  party  with  whom  he  enlisted,  and  not  return  voluntarily  to 
go  before  the  justice  within  four  days,  he  shall  be  deemed  to  be  enlisted,  and  a  soldier,  as  fully 
to  all  intents  and  purposes  as  if  he  had  been  duly  attested,  and  may  be  apprehended  and 
punished  as  a  deserter,  or  for  being  absent  without  leave,  under  any  Articles  of  War  made  for 
panishment  of  mutiny  and  desertion:  That,  upon  reasonable  suspicion  that  a  person  is  a 
deserter,  it  shall  be  lawful  for  any  constable,  or,  if  npne  can  be  found,  any  officer  or  soldier  in 
lier  Majes^'fl  service,  to  apprehend  meh  person,  and  to  bring  him  before  a  justice  living  in 
or  near  the  place,  and  acting  for  the  county,  Ac. ;  and  the  justice  is  to  inquire,  and,  if  satisfied 
that  the  person  is  a  deserter,  eause  him  to  be  conveyed  in  civil  custody  to  the  head  quarters 
or  depot  of  his  regiment,  if  stationed  within  five  miles,  or,  if  not,  to  the  most  convenient  public 
priiion  (not  being  a  military  one) ;  or,  if  the  deserter  has  been  apprehended  by  soldiers  of  his 
own  regiment  in  charge  of  a  commissioned  officer,  the  justice  may  deliver  him  up  to  such 
soldiers,  unless  the  officer  deem  it  necessary  to  have  him  committed  to  prison  for  safe 
custody :  and  any  recruit  who  shall  desert  before  joining  his  regiment  shall,  on  being  apprehended, 
and  committed  by  a  justice,  be  liable  to  be  transferred  to  any  regiment  or  depot  nearest  the 
I^ee  of  apprehension  (with  certain  restrictions),  or  to  such  other  regiment  as  Her  Majesty 
may  think  proper. 

By  the  Articles  of  War  then  in  force,  it  was  provided  that,  when  a  soldier  is  accused  of  a  erime 
punishable  by  the  known  laws  of  the  land,  the  commanding  officer  and  officers  of  the  corps,  on 
application  of  the  party  injured,  are  to  use  their  endeavours  to  deliver  the  soldier  over  to  the 
eiril  authorities :  and  that,  whenever  a  soldier  shall  commit  a  crime  deserving  punishment  he 
thall  be  confined  by  his  commanding  officer  till  tried  by  a  Court  Martial  or  lawfully  discharged  : 
and  that  no  officer  commanding  a  guard  shall  refuse  to  receive  or  keep  any  prisoner  committed 
to  his  charge  by  any  officer  or  non-eommiseioned  officer  who  shall  at  the  same  time  deliver  an 
aeeount  in  writing,  signed  by  himself,  of  the  erime  with  which  the  prisoner  is  charged. 

neld:— 

1.  That  the  Artieles  of  War  would  not  justify  the  detention,  by  an  offieer,  of  any  but  a  recruit  or 
a  soldier. 

I  That,  where  a  soldier  who  has  been  enlisted  for  more  than  three  weeks  is  employed  by  a 
recruiting  party  to  enlist  reernits,  and  does  so,  it  nuy  be  presumed  prim&  facie  that  he  has 
been  attested. 

3.  That  an  enlistment,  valid  in  other  respects,  is  not  invalid  because  made  on  a  Sunday. 

i.  That  a  man  who  has  received  the  enusting  money  knowingly  from  a  proper  party  may,  if  he 
afterwards  absconds,  and  does  not  go  before  a  justice  within  four  days,  be  treated  as  a  deserter 
within  tiie  Mutiny  Act  and  the  Articles  of  War,  though  he  has  never  been  asked  if  he  belongs 
V>  the  militia,  and  has  not  been  attested.  Per  Lord  Campbell,  C.  J.,  Wightman  and  Cole- 
BrD«B,  Js. ;  dissentiente  Erlk,  J. 

5.  That,  where  a  recruit  is  brought  as  a  prisoner  to  an  officer  of  the  guard  by  a  non-commis- 
sioned officer,  who  delivers,  signed  by  himself,  a  written  charge  of  desertion,  such  officer  of  the 
guard  is  bound  to  receive  the  prisoner  under  the  Articles  of  War;  and  he  is  not  liable  to  an 
action  for  so  doing,  though  it  should  appear  that  the  prisoner  has  been  apprehended  without 
all  the  requisitions  of  the  Mutiny  Act  having  been  fulfilled,  as,  if  the  prisoner  has  not  been 
uken  before  a  magistrate. .  Per  Lord  Campbbu^  C.  J.,  Colbbuhsb  and  Wiohtmah,  Js.  ;  dis< 
sentifSttte  Eklb,  J. 
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Trespass  for  assaulting  and  imprisoning  plaintiff. 

Plea :  Not  guilty,  by  statute.     Issue  thereon, 
j^ -Q-       *The  defendant  gave  notice  that  the  statutes  referred  to  were 
J  21  Jac.  1,  c.  12,  42  G.  3,  c.  85,  10  (10  4;  11)  Vict.  c.  12,(a)  11 
(11  k  12)  Vict.  c.  ll.(a) 

On  the  trial,  before  Coleridqe,  J.,  at  the  Middlesex  Sittings  after 
Michaelmas  term,  1849,  it  appeared  that,  on  Sunday,  16th  April,  1848, 
the  plaintiff  was  on  the  outside  of  the  Plough,  a  public-house  at  Sutton,  in 
Suffolk,  in  company  with  a  person  named  Backhouse.  The  plaintiff  was 
living  at  his  father's  house,  at  Sutton,  about  a  mile  distant.  Backhouse 
had  then  been  enlisted,  for  three  or  four  weeks,  as  a  gunner  in  the  Royal 
Artillery,  and  had  never  been  to  head-quarters;  he  was  under  the 
orders  of  Hutchinson,  a  bombardier  in  the  Royal  Artillery,  who  was  then 
with  a  recruiting  party  at  Ipswich.  Hutchinson  had  given  Backhouse 
leave  to  go  to  Sutton  for  the  purpose  of  visiting  his  friends ;  and  he 
had  told  him  to  enlist  any  young  men  that  offered  themselves  volunta- 
rily for  the  service.  Backhouse  at  this  time  was  in  plain  clothes.  The 
plaintiff  asked  Backhouse  to  enlist  him :  Backhouse  at  first  refused,  on 
the  ground  that  divine  service  was  then  going  on.  About  seven  o*clock 
^-^^  in  *the  same  evening  (service  being-then  over)  the  plaintiff  again 

r  repeatedly  pressed  Backhouse  to  enlist  him.  At  this  time  the 
two  were  in  the  Plough  public-house.  Backhouse  then  asked  him,  if 
he  were  free,  able  and  willing  to  serve  Her  Majesty,  Queen  Victoria, 
for  twelve  years ;  he  answered,  yes :  upon  which  Backhouse  gave  him 
a  shilling.  They  then  parted.  Backhouse,  at  the  time,  directing  the 
plaintiff  to  meet  him  at  nine  the  next  morning  at  the  Plough,  in  order, 
as  he  told  the  plaintiff,  that  plaintiff  might  go  with  him  to  the  barracks 
at  Ipswich,  in  order  <<  to  be  attested,  to  go  before  the  doctor,  and  to  be 
sworn  in."  Backhouse  attended  at  the  time  and  place  next  morning, 
and,  after  waiting  an  hour  and  a  half,  and  finding  that  the  plaintiff  did 
not  come,  went  to  the  house  of  the  plaintiff's  father  and  there  found 
the  plaintiff,  who  refused  to  go  with  him.  Upon  this  (on  the  same 
Monday)  Backhouse  returned  to  Ipswich,  told  Hutchinson  what  had 
t>ccarred,  and  gave  him  the  name  and  abode  of  the  plaintiff.  The  next 
day,  Tuesday,  by  Hutchinson's  order,  Backhouse,  in  company  with  an- 
other gunner  named  Crow,  went  to  Sutton  and  there  found  the  plaintiff! 
A  printed  notice,  which  Hutchinson  had  given  for  that  purpose  to  Crow, 
was  then  read  to  the  plaintiff  and  handed  to  him.  The  three  then  went 
to  Ipswich,  passing  in  their  way  through  Woodbridge,  a  town  in  Suf- 
folk, at  which  petty  sessions  for  that  coimty  are  held  weekly.  On  their 
arrival  at  Ipswich,  Hutchinson  gave  a  billet  to  the  plaintiff,  and  plain- 
tiff went  to  quarters.  Hutchinson  ordered  the  plaintiff  to  come  to  him 
at  nine  o'clock  the  next  morning  (Wednesday,  19th  April) :  but  the 
plaintiff  did  not  come,  and  disappeared  from  his  billet.     Search  waa 

(a)  Sm  note  at  the  end  of  the  cue,  p.  82. 
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made  for  him  at  Sutton;  but  he  was  not  found.  On  Saturday,  p^^^ 
26th  April,  Hutchinson  filled  *up  a  paper  with  the  plaintiff's  de-  *■ 
scription,  and  took  it  to  Mr.  Simpson,  a  magistrate  of  the  borough  of 
Ipswich,  who  signed  it.  Hutchinson  then  took  the  paper  to  his  com- 
manding oflBcer,  Captain  Freese,  who  directed  him  to  go  with  Crow  and 
Backhoust  to  Sutton,  and  tale  the  plaintiff  up  as  a  deserter.  They 
went  accoidinglj,  Wednesday,  26th  April;  and,  on  the  next  morning, 
they  apprehended  the  plaintiff.  On  that  day,  27th  April,  Hutchinson 
took  the  plaintiff  through  Woodbridge  to  Ipswich,  and  lodged  him  in 
the  county  gaol  there.  On  the  same  day,  Hutchinson  went  before  the 
borough  justices,  but  was  directed  by  them  to  go  before  a  county  jus- 
tice. On  Saturday,  29th  April,  Hutchinson  took  the  plaintiff  before 
Mr.  Thomas,  a  county  magistrate  at  Woodbridge,  and  requested  that  he 
would  either  commit  or  discharge  the  plaintiff.  Mr.  Thomas,  however, 
refused  to  do  either.  Hutchinson  then  took  the  plaintiff  back  to  the 
county  gaol  at  Ipswich ;  and  the  plaintiff  was  there  detained  until  the 
l6t  of  May.  On  that  day,  Hutchinson  took  the  plaintiff  to  the  guard- 
room at  Ipswich,  and  signed  a  charge  against  him  as  a  deserter,  and 
gave  it  to  the  adjutant,  who  handed  it  to  the  defendant,  a  major  in  the 
Artillery,  commanding  the  guard.  The  defendant  detained  the  plain- 
tiff in  military  custody  for  eighteen  days ;  after  which  he  was  dis- 
charged.(a)     For  this  detention  the  action  was  brought. 

Upon  this  evidence,  counsel  for  the  plaintiff  contended  that  no  justi- 
fication was  made  out,  because  the  enlistment  was  void  as  being  made 
on  a  Sunday ;  because  it  did  not  appear  that  Backhouse  had  any  autho- 
rity to  enlist  others,  it  not  having  been  proved  that  he  was  himself  an 
attested  soldier ;  because  he  had  not  asked  the  plaintiff  ^whether  ^^^^ 
he  belonged  to  the  militia;  because  the  plaintiff  had  not  been  ^ 
attested ;  and  because,  at  any  rate,  the  defendant  could  not  detain  the 
plaintiff  until  he  had  been  committed  by  a  magistrate.  Counsel  for 
the  defendant  contended  that  the  act  of  enlistment  was  not  such  an 
employment  as  came  within  stat.  29  C.  2,  c.  7,  s.  1 ;  that  Backhouse's 
attestation,  in  default  of  evidence  to  the  contrary,  might  be  presumed 
from  the  fact  of  his  having  been  employed  and  having  acted ;  that  the 
enactment  as  to  the  question  respecting  the  militia  was  merely  directory ; 
that  the  plaintiff  became  an  enlisted  soldier  at  once  upon  receiving  the 
shilling ;  and  that,  at  any  rate,  under  the  20th  Article  of  War,(i)  it 
was  imperative  upon  the  defendant  to  detain  the  plaintiff,  even  though 
he  was  not  an  enlisted  soldier,  and  without  any  commitment  by  a  magis- 
trate. 

The  learned  Judge  told  the  jury  that  the  defendant  would  not  com» 
within  the  protection  of  the  20th  Article  of  War  unless  the  plaintiff 
was  an  enlisted  soldier,  but  that,  if  he  was,  it  was  incumbent  upon  thi^ 

(a)  It  appeared  that  a  habeas  oorpas  had  iasoed. 
{b)  Page  88,  post 

VOL.  XVI.— 7  E 


«2  WOLTON  r.  GAVIN.    M.  T.  1850. 

defendant  to  detain  the  plaintiff,  when  brought  to  him,  though  no  war- 
rant of  a  magistrate  was  shown :  and  he  directed  the  jury  to  find  for 
the  defendant  if  they  were  satisfied  that  the  plaintiff  was  an  enlisted 
soldier.  As  to  this  question,  he  ruled  that  the  enlistment,  if  otherwise 
good,  was  not  void  for  being  made  on  a  Sunday ;  that  the  jury  might, 
if  they  thought  right,  presume  the  fact  of  Backhouse's  attestation  from 
bis  employment  and  acting;  that  it  was  not  essential  to  the  validity  of 
the  enlistment  that  the  question  respecting  the  militia  should  have  been 
asked ;  and  that  the  enlistment,  if  in  other  respects  valid,  would,  be, 
for  the  purpose  of  this  action,  completed  by  the  receipt  of  the  shilling. 
Verdict  for  defendant. 

^.„^       "^In  Hilary  term,  1850,  Jf.  ChamberM  obtained  a  rule  nisi  for  a 
^  new  trial  on  the  ground  of  misdirection.(a) 

In  this  term  (November  11th  and  14th), 

Sir  A.  J.  E,  Cockbumj  Solicitor-General,  M.  D.  EM  and  Welsiy 
showed  cause. 

First,  it  was  not  necessary  to  the  defence  to  prove  that  Backhoose, 
who  enlisted  the  plaintiff,  had  been  attested,  under  sect.  55  of  the 
Mutiny  Acts.(i)    It  might  as  well  be  supposed  necessary  to  prove 
strictly  the  authority  of  the  person  who  enlisted  Backhouse,  and  so 
backwards  for  an  infinite  number  of  steps.     The  acting  is  sufficient  pre- 
sumptive proof  of  the  qualification  and  appointment;  as  in  the  case 
of  a  constable,  even  where  the  question  arises  upon  an  indictment  for 
murdering  him  in  the  execution  of  his  duty ;  1  Taylor  on  Ev.  112,  3. 
[Lord  Campbell,  C.  J.,  referred  to  Rex  v.  Verelst,  3  Campb.  432.]    Nc 
evidence  to  the  contrary  was  given.     It  was  indeed  suggested  that,  as 
Hutchinson,  the  commander  <of  the  recruiting  party,  applied,  in  the 
plaintiff's  case,  to  the  borough  magistrate  instead  of  the  county  magis- 
trate, it  might  be  inferred  that  Backhouse  himself  had  been  attested 
before  a  wrong  magistrate.     But  that  is  not  a  probability  upon  which 
a  jury  could  act.     [Colbridqe,  J. — Some  stress  was  laid  on  the  fact 
that.  Backhouse  had  been  but  a  short  time  in  the  service.]     He  had  been 
a  soldier  for  at  least  three  weeks :  and  the  attestation  must  take  place 
^-^,  in  four  days  from  the  enlisting  (exclusive  of  Sundays).    It  may  *be 
^  observed  that  in  sect.  57  the  words  are  << shall  receive  the  enlisting 
money  from  any  person  employed  in  the  recruiting  service  (knowing  it 
to  be  such),"  without  mention  of  any  further  qualification  of  the. party 
enlisting. 

Secondly,  it  is  no  objection  that  the  plaintiff  was  enlisted  on  Sunday. 
The  enlisting  was  not  Backhouse's  <'  ordinary  calling"  within  the  mean- 
ing of  Stat.  29  G.  2,  c.  7,  s.  1 ,     It  would  be  very  dangerous  to  apply 

(o)  The  rule  was  granted  aUo  on  the  gronnd  of  sorprif e.  The  Coor^  npon  caase  being  ahown, 
Ihonght  that  this  ground  was  not  siutamed  in  fact;  and  it  ii  not  noticed  in  the  report  of  the  ar£u<> 
laent  and  jadgmente. 

[b)  Pages,  84,  85,  post 
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Bach  a  restriction  to  a  soldier  at  all.  Is  he  not  to  mount  guard  on 
Sunday  ?  The  statute  is  applicable  only  to  persons  who  are  sui  juris, 
and  not  to  those  acting  under  the  direction  of  the  executive  power.  In 
Fennell  r.  Ridler,  5  B.  &  C.  406  (E.  C.  L.  R.  vol.  11),  it  was  applied 
to  the  sale  of  a  horse  by  a  horse-dealer ;  but  in  Rex  v.  Whitnash,  7  B. 
k  C.  596  (E.  C.  L.  R.  vol.  14),  it  was  held  inapplicable  to  the  hire  of 
a  farm-labourer  by  a  farmer,  such  hiring  not  being  the  farmer's  ordinary 
calling.     (M,  D.  HUly  on  this  point,  was  stopped  by  the  Court.) 

Thirdly,  the  question  prescribed  in  sect.  55  to  be  asked  at  the  time 
of  enlisting,  whether  the  recruit  belongs  to  the  militia,  is  ordered  for 
the  benefit  of  the  Crown,  not  of  the  recruit,  that  the  Queen's  money 
may  not  be  uselessly  expended.  This  appears  from  the  latter  part  of 
sect.  57.  At  the  utmost,  the  enactment  is  directory  only,  and  its  non- 
fulfilment  does  not  avoid  the  enlistment.  Every  person  is  to  be  «  deemed 
to  be  enlisted,"  «  who  shall  receive  enlisting  money,  knowing  it  to  be 
such." 

Fourthly,  the  objection  that  the  plaintiff  was  not  properly  attested, 
nnder  sect.  55,  fails,  because,  as  was  just  pointed  out,  the  enlistment  is 
effected  by  the  recruit  knowingly  receiving  the  enlistment  money.  The 
'enlistment  may  indeed  be  defeated  under  sect.  56,  if  the  recruit  p,^^. 
declare  his  dissent  to  a  justice  within  four  days,  and  return  the  *- 
money,  with  twenty  shillings  for  expenses,  in  twenty-four  hours,  which 
dissent  may  be  declared  either  upon  the  application  of  the  recruit  or 
when  he  is  brought  before  the  justice  for  attestation.  By  sect.  57,  if 
the  recruit  absconds  or  refuses  to  go  before  a  justice,  he  is  to  be  deemed 
a  soldier  as  fully  as  if  he  had  been  duly  attested.  Here  in  fact  the 
plaintiff  took  the  benefit  of  the  enlistment,  and  was  billeted  under  sect. 
55.  That  precludes  him  from  insisting  that  he  was  not  enlisted.  The 
case  is  like  that  of  the  plaintiff  in  Watson  t;.  Wace,  5  B.  &  C.  153  (£. 
C.  L.  R.  vol.  11),  who  was  held  to  be  concluded  from  disputing  his  bank- 
ruptcy, in  an  action  brought  by  him  against  his  assignees,  by  the  fact 
that  he  had  obtained  a  discharge  from  custody  on  the  ground  that  he 
was  a  bankrupt.  But,  farther,  as  to  this  and  the  previous  objections, 
the  defendant  was  justified  in  what  he  did,  whether  the  plaintiff  was  a 
recruit  or  not.  By  the  20th  of  the  Articles  of  War,  which  (by  sect.  1 
of  the  Mutiny  act)  the  Crown  may  make,  and  of  which  the  Courts  must 
take  judicial  notice,  an  officer  in  the  defendant's  position  is  expressly 
forbidden  to  refuse  to  receive  any  prisoner  committed  to  his  charge  by 
any  officer  or  non-commissioned  officer  who  delivers  a  signed  account  of 
the  charge  against  the  prisoner.  No  doubt  the  Articles  of  War  are 
only  for  the' government  of  Her  Majesty's  forces:  but  it  is  impossible 
that  the  officer,  when  a  prisoner  is  so  brought  to  him,  can  inquire  into 
all  the  circumstances  of  the  enlistment.  The  prisoner  is  not  to  be  at 
large  during  an  inquiry  which  may  last  many  days.  In  Norris  v.  ^^.^ 
Seed,  8  Exch.  782,t  it  was  held  that  a  proprietor  *of  a  lunatic  '-     > 
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asylum,  receiving  a  party  as  a  lunatic  under  the  conditions  prescribed  in 
Stat.  8  &  9  Vict.  c.  100,  s.  99,  is  not  liable  in  trespass  though  the  party 
i^  not  insane  in  fact.  [Coleridge,  J. — The  Article  certainly  says, 
«'any  prisoner:''  but  might  the  oflScer  detain  a  woman?]  Of  cour^o 
the  Article  applies  only  to  persons  who  are  not  obviously  incapable  of 
committing  a  military  offence.  [Coleribge,  J. — It  was  assumed,  on 
the  trial,  that  it  was  necessary  that  the  party  detained  should  be  an 
enlisted  soldier ;  and  I  so  assumed  it  in  my  charge  to  the  jury.  If  I 
was  wrong,  though  the  error  was  in  the  plaintiff's  favour,  must  there 
not  be  a  new  trial,  as  there  would  be  if  the  mistake  appeared  on  a  bill 
of  exceptions  ?(a)]  A  new  trial  is  not  to  be  granted  for  misdirection 
on  the  application  of  a  party  who  has  not  suffered  by  the  misdirection. 

Fifthly,  the  objection,  that  the  plaintiff  was  detained  in  custody  by 
the  defendant  without  the  authority  of  a  magistrate,  rests  on  sects.  46, 
48,  of  the  Mutiny  act.  But,  admitting  that  such  authority  is  essential 
to  the  legality  of  the  apprehension,  the  defendant  cannot  be  liable  to 
the  action  on  this  ground.  By  the  20th  Article  of  War,  even  if  it  be 
applicable  only  in  the  case  of  a  soldier,  at  all  events  the  oflScer  is 
peremptorily  bound  to  receive  a  soldier  charged  with  a  crime,  and 
cannot  inquire  into  the  propriety  of  the  previous  proceeding :  he  is  no 
more  liable  to  an  action  for  the  performance  of  his  duty  than  a  gaoler 
who  acts  upon  a  regular  warrant.  It  might  as  well  be  required  that 
the  officer  sbould  inquire  into  the  qualification  of  the  magistrate. 
^^-^  Whether  *the  plaintiff  was  entitled  to  be  discharged  is  a  very 
^  different  question  from  that  of  the  defendant's  liability  to  this 
action.  The  19th  Article  of  War  is  inapplicable  here :  or,  at  the  ut- 
most, one  Article  is  only  cumulative  upon  the  other.  The  Legislature 
seems  to  have  made  the  civil  power  auxiliary  to  the  military  jurisdic-. 
tion :  but  it  does  not  follow  that  the  latter  cannot  act  till  set  in  motion 
by  the  former. 

Chamberij  O'Malley  and  iDaaenty  contri. — ^First,  unless  Backhouse 
was  an  attested  soldier,  sect.  55  of  the  Mutiny  Act  is  inapplicable,  and 
the  defence  fails  altogether.  Jhe  preamble  of  sect.  1  emphatically  re- 
cognises the  right  of  every  subject  to  be  subjected  only  to  the  law  of 
the  realm  (controlled  by  the  necessity  for  retaining  the  <'  forces"  in 
their  duty),  and  inflicts  on  <<  soldiers"  who  shall  mutmy,  desert,  &c., 
ti  a  more  exemplary  and  speedy  punbhment  than  the  usual  forms  of  the 
law  will  allow."  It  is  incumbent  on  the  defendant  to  show  that  the 
plaintiff  was  a  soldier  and  formed  part  of  the  forces.  Again,  in  the 
4<  Application  of  the  Articles"  of  War,  art.  154,  the  persons  who  ^<  shall 
be  governed  by  these  our  rules  and  articles"  are  enumerated ;  and  the 
only  class  under  which  it  is  attempted  to  bring  the  plaintiff  is  that  of 
(<  persons  commissioned  or  in  pay  as  an  officer,  or  listed  or  in  pay  as  a 

(a)  Bins  of  exoepUona  were  ia  fiMt  tendered  on  behalf  of  Oioh  partgr;  bat  they  were  afteiwardt 
Abandoned. 
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non-commissioned  officer  or  soldier."  Now  the  plaintiff  could  here  be- 
come a  soldier  under  sect.  55,  only  by  receiving  enlisting  money  from 
persons  possessing  specific  qualifications,  which  Backhouse  was  not 
shown  to  possess,  inasmuch  as  he  was  not  shown  to  be  <<  employed  in 
the  recruiting  service,"  or  <«an  attested  soldier."  [Coleridge,  J. — The 
evidence  of  the  bombardier,  that  he  had  employed  Backhouse,  was  ex- 
press.] *Even  assuming  that  the  bombardier  himself  was  such  a  p,^.o 
person  as  could  employ  Backhouse  in  the  service,  there  is  no  pre-  ^ 
sumption  that  Backhouse  was  attested.  It  is  true  that  the  presump- 
tion is  always  against  a  party  having  acted  illegally :  but  here  that 
presumption  is  in  favour  of  the  plaintiff,  who,  if  all  has  been  regularly 
done,  is  a  deserter  and  liable  to  death.  The  law  presumes  continuation 
of  life :  yet  in  Rex  v.  Twyning,  2  B.  &  Aid.  386,  it  was  held  that  this 
presumption  was  countervailed  where,  if  the  life  in  question  had  con- 
tinued, it  would  have  followed  that  a  woman  had  been  guilty  of  bigamy. 
It  is  however,  urged  that  proof  of  a  party  having  acted  in  an  official 
capacity  is  sufficient  to  raise  a  presumption  of  his  possessing  that  capa- 
city. But  that  presumption  does  not  arise  when  no  acting  is  shown 
except  that  which  is  in  ques.tion.  To  hold  that  it  did  would  be  to  argue 
in  a  circle.  Thus,  in  Rex  v.  All  Saints,  Southampton,  7  B.  &  C.  785 
(E.  C.  L.  R.  vol.  14),  HoLROYD,  J.,  said :  "  The  rule,  that  in  inferior  Courts 
and  proceedings  by  magistrates  the  maxim  <  omnia  prsesumuntur  rit^ 
esse  acta'  does  not  apply  to  give  jurisdiction,  has  never  been  ques- 
tioned :"  the  reason  is,  that  to  do  this  would  be  to  prove  a  fact  by  a 
presumption  which  is  created  only  by  assuming  that  fact.  [Erle,  J. — 
I  recollect,  in  a  case  where  the  performance  of  a  fbarriage  ceremony 
was  to  be  proved,  the  only  proof  that  the  party  who  performed  it  was 
a  priest  was  the  fact  of  his  performing  it :  and  this  was  held  to  be 
enough.(a)]  The  case  might  be  different  if  none  but  an  attested  soldier 
could  enlist :  but  that  is  not  so.  The  attestation  should  appear  by  the 
certificate  of  the  magistrate,  prescribed  by  sect.  65.  [Coleridge,  J. — 
According  to  that  argument,  it  would  not  have  *been  enough  if  j-^.^v 
Backhouse  had  expressly  sworn  that  he  was  attested.]  The  dif-  ^ 
ference  in  language  between  sect.  55  and  sect.  57  is  insisted  upon : 
but,  as  they  both  apply  to  the  case  of  a  party  supposed  to  be  enlisted, 
it  is  impossible  that  less  evidence  of  enlistment  should  be  requisite  iii 
one  case  than  in  the  other. 

Secondly,  the  enlistment  is. void  for  being  made  on  Sunday.  The 
case  appears  to  be  peculiarly  within  the  mischief  provided  against  by 
Stat.  29  C.  2,  c.  7,  s.  1.  [Lord  Campbell,  C.  J. — Who  is  the  con- 
tracting party  ?  Can  the  recruiting  officer  be  so  considered  ?]  A  con  - 
tract  is  not  essential  to  the  applicability  of  the  statute.  Any  "  worldly 
labour,  business  or  w>rk  of  their  ordinary  callings"  subjects  parties  to 
the  penalty.     Sect.  55  of  the  Mutiny  act  excludes  Sundays  from  the 

(a)  Bee  alao  Plainer  v.  Brboo,  11  Q.  B.  46  (E.  C.  L.  R.  toL  63). 
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reckoning  of  the  four  days.  The  language  of  Baylet,  J.,  in  Fennell  t-. 
Ridler,  5  B.  &  C.  406  (E.  C.  L.  R.  vol.  11),  is  eomprehensive  enough 
to  embrace  such  a  case  as  this. 

Thirdly,  sect.  55  has  not  been  complied  with,  because  Backhouse  did 
not  <<  first  ask"  the  plaintiff  whether  he  did  or  did  not  belong  to  the 
militia.  The  section  makes  this  essential  to  the  enlisting ;  and  the 
omission  is  more  than  a  mere  irregularity. 

Fourthly,  the  plaintiff  never  was  attested.  Here  the  presumption 
which  may  arise  from  acting  cannot  be  introduced ;  and  there  remains 
the  presumption  against  that  state  of  things  which  would  make  the 
plaintiff  a  criminal.  The  language  of  sect.  55  is  insisted  upon  on 
behalf  of  the  defendant :  and  it  is  true  that  it  is  there  said  that  «<  every 
person  who  shall  receive  enlisting  money,  knowing  it  to  be  such,"  from 
persons  filling  the  characters  there  specified  <<  shall  be  deemed  to  be 
*aoi  ®°^^^^^  ^  ^  soldier."  *But,  taking  the  whole  section  together, 
^  it  is  clear  that  the  attestation  is  essential  to  the  completing  the 
character  of  soldier,  and  that  this  provision,  as  well  as  that  in  section 
56,  is  introduced  for  the  protection  of  the  recruit. 

Fifthly,  the  directions  in  sect.  46,  48,  were  not  pursued :  and  there- 
fore the  custody  by  the  defendant  was  illegal,  as  much  as  if  a  magis- 
trate had  expressly  discharged  the  plaintiff  from  custody.     It  is  said 
that  this  imposes  a  difficult  duty  on  the  officer  to  whom  a  prisoner  is 
brought :  but,  as  in  other  cases  of  public  functionaries,  he  who  exercises 
a  power  must  take  care  at  his  peril  that  he  does  so  legally.     A  gaoler 
who  detains  a  wrong  party  by  mistake  is  liable  to  an  action ;  so  if  he 
act  upon  the  warrant  of  one  who  is  not  a  magistrate.    [WiGHa:MAN,  J. — 
Suppose  no  magistrate  can  be  found.]     That  might  perhaps  authorize 
a  temporary  confinement  till  one  could  be  found.     The  20th  of  the 
Articles  of  War  is  insisted  upon :  but  it  must  be  read  in  conjunction 
with  the  Mutiny  act.     Fletcher  v.  Calthrop,  6  Q.  B.  880  (E.  C.  L.  R. 
vol.  51),  shows  that  it  is  not  safe  to  rely  exclusively  on  the  language  of 
a  particular  enactment.     But,  at  least,  the  officer  receiving  the  prisoner 
must  satisfy  himself  that  the  prisoner  is  ^charged  with  a  crime  of  which 
he  can  take  notice :  he  could  not  receive  a  woman  as  prisoner :  and, 
when  the  inquiry  begins,  the  circumstances  under  which  the  prisoner  is 
brought  before  him  must  be  looked  into.    When  that  is  done,  the  officer, 
who  is  bound  to  know  the  law,  will  not  receive  a  prisoner  who  is  brought 
to  him  without  a  warrant.     The  intention  apparent  from  sects.  46,  47, 
and  48,  is  to  give  the  protection  of  the  civil  power  to  persons  charged 
*fin  ^^^^  *  military  crime  but   denying   their  military  *character. 
•*  Indeed  it  may  be  questioned  whether  desertion  be  one  of  the 
crimes  pointed  at  in  the  20th  Article,  the  proceedings  for  that  offence 
being  specifically  provided  for  in  the  body  of  the  Mutiny  Act.     The 
section  seems  to  be  pointed  at  ordinary  offences  rather  than  those  which 
have  their  foundation  in  the  military  character  of  the  offenders.     At 
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an  J  rate,  the  detainer  for  eighteen  days  was  illegal :  the  19th  Article 
forbids  the  confining  for  more  than  eight  days,  or  until  a  Court  Martial 
can  be  assembled.  Cur,  adv.  vulL 

On  this  day  the  learned  Judges,  not  agreeing  in  opinion,  delivered 
chelr  judgments  seriatim. 

Lord  Campbell,  C.  J. — We  have  consulted  together  upon  this  case : 
and  my  opinion  is  that  the  rule  ought  to  be  discharged.  I  think  that 
the  defendant  has  a  complete  defence  under  the  20th  of  the  Articles  of 
War.  (Ilis  Lordship  here  read  the  Article.)  We  are  to  put  an  inter- 
pretation upon  this  Article. 

In  my  opinion,  Mr.  WeUhy  put  too  large  a  construction  upon  it  when 
he  argued  that  it  could  apply  to  any  person  charged  with  a  crime,  be 
he  military  or  not  military,  under  the  circumstances  mentioned  in  that 
article.  I  think  that  is  not  so,  and  that  none  are  bound  by  the  Mutiny 
Act  or  the  Articles  of  War  except  Her  Majesty's  forces :  and  I  am  most 
anxious,  as  a  constitutional  judge,  that  this  should  be  fully  understood 
to  be  my  opinion.  The  preamble  of  sect.  1  of  the  Mutiny  Act  states 
that  it  is  requisite,  for  retaining  the  before-mentioned  forces  in  their 
duty,  that  exact  discipline  be  observed,  and  that  soldiers  mutinying, 
stirring  up  sedition,  or  deserting  Her  *Majesty*8  service,  be  brought  ^^^^ 
to  a  more  exemplary  and  speedy  punishment  than  the  usual  forms  ^ 
of  law  allow.  It  refers  clearly  to  soldiers,  and,  amongst  others,  those 
who  shall  desert  Her  Majesty's  service.  Then  it  gives  authority  to  Her 
Majesty  to  make  Articles  of  War  for  the  better  government  of  Her 
forces.  Sect.  2  of  the  Mutiny  act  describes  the  persons  to  whom  the 
provisions  of  the  Act  are  to  apply.  They  are  commissioned  officers  or 
non-commissioned  officers  or  soldiers  enlisted  or  in  pay  as  such,  persons 
employed  for  pay  in  the  recruiting  service,  and  so  on.  I  think  that  it 
was  incumbent  on  the  defendant  to  show  that  the  plaintiff  was  subject 
to  the  Mutiny  act  and  to  the  Articles  of  War,  before  he  could  take 
advantage  of  either  as  a  defence. 

In  my  opinion  he  has  done  so.  He  has  shown  that  the  plaintiff  is 
subject  to  both,  primft  facie,  inasmuch  as  the  plaintiff  has  received  the 
recruiting  money  and  is  to  be  therefore  deemed  an  enlisted  soldier  > 
What  objections  then  are  made  to  the  fact  of  the  military  character  ? 

The  first  objection  is,  that  Backhouse,  by  whom  the  plaintiff  was  en- 
listed, was  not  shown  to  be  an  attested  soldier.  In  my  opinion  this 
objection  wholly  fails;  for  Backhouse  acted  as  an  attested  soldier, 
employed  for  the  purpose  of  the  recruiting  service,  and  in  that  capacity. 
From  this  it  was,  I  think,  to  be  presumed,  prim&  facie,  that  he  had 
authority  to  do  so.  But,  beyond  this,  the  fact  of  his  employment  was 
proved  by  the  express  evidence  of  the  bombardier.  The  quali'fication 
was  clearly  to  be  presumed,  since,  if  Backhouse  had  not  possessed  it, 
he  and  all  those  connected  with  his  enlistment  and  service  in  the  regi- 
ment would  have  been  guilty  of  a  violation  of  the  statute.     He  had 
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belonged  to  the  regiment  a  much  longer  time  than  that  within  which  he 
4cf>qi  ought  to  *have  been  attested.  It  was  therefore,  I  think,  to  be 
•^  presumed  that  he  was  attested,  and  so  came  within  the  description, 
in  the  55th  section  of  the  Mutiny  act,  of  a  <<  person  employed  in  the 
recruiting  service,"  being  "an  attested  soldier."  Is  there  then  any 
evidence  to  repel  this  presumption?  All  that  is  suggested  is  that,  upon 
certain  occasions,  when  it  was  intended  to  pursue  the  Mutiny  act,  there 
had  been  an  irregularity  in  applying  to  the  borough  magistrates  instead 
of  the  county  magistrates;  and  that,  because  there  had  been  this 
irregularity  in  other  instances,  we  are  to  presume  that  it  occurred  on 
the  present  occasion.  That  was,  I  think,  hardly  evidence  to  be  left  to 
the  jury :  but  in  fact  my  learned  Brother  did  leave  it  to  them ;  and  the 
plaintiff  therefore  cannot  complain  of  misdirection  in  this  respect.  But 
it  seems  to  me  that  the  jury  came  to  a  right  conclusion. 

Another  objection  is  that  the  plaintiff  himself  was  not  legally  attested. 
But,  if  he  took  the  enlisting  money  knowingly  from  a  person  employed 
in  the  recruiting  service,  the  attestation  is  wholly  unimportant  for  the 
purpose  of  the  present  question ;  because,  by  sect.  57  of  the  Mutiny 
act,  if  a  recruit  having  so  taken  the  money  absconds,  or  refuses  to  go 
before  a  justice,  or  absents  himself  from  the  recruiting  party  or  person 
with  whom  he  enlisted,  and  does  not  voluntarily  return  to  go  before  the 
justice,  in  the  four  days,  "  such  recruit  shall  be  deemed  to  be  enlisted 
and  a  soldier  in  Her  Majesty's  service  as  fully  to  all  intents  and  pur- 
poses as  if  he  had  been  duly  attested,  and  may  be  apprehended  and 
punished  as  a  deserter,  or  for  being  absent  without  leave,  under  any 
Airticles  of  War  made  for  punishment  of  mutiny  and  desertion." 
^^  .^  Another  objection  is  that  one  of  the  questions  which  *sect.  55 
•^  directs  to  be  put  was  not  put.  It  seems  to  me  quite  clear  that  the 
requisition  respecting  those  questions  is  wholly  directory.  The  statute 
does  not  at  all  make  the  legality  of  the  enlistment  depend  upon  thoee 
questions  being  put.  The  intention  is  quite  different,  the  legality  of 
the  enlistment  being,  made  to  depend  upon  other  circumstances,  by  the 
enactment  which  I  have  already  read. 

Then  comes  the  point  upon  which  one  of  the  learned  counsel  for  the 
plaintiff  very  mainly  relied :  that  the  enlistment  took  place  on  a  Sun- 
day. This  objection  seems  to  me  wholly  untenable.  I  think  it  would 
be  monstrous  to  say  that  a  soldier  who  is  employed  in  the  recruiting 
service  comes  within  stat.  29  C.  2,  c.  7.  That  statute  applies  to  per- 
sons carrying  on  trades  and  occupations  of  a  civil  nature,  and  could 
not  have  in  contemplation  the  military  service  of  the  country.  And, 
moreover,  enlisting  was  not  the  ordinary  calling  of  the  soldier:  the 
ordinary  calling  of  a  soldier  is  to  attend  drill,  and  to  fight  the  battles 
of  his  country.  The  enlisting  of  recruits  is  an  extraordinary  employ- 
uient.  In  no  point  of  view  can  it  be  said  that  the  soldier  in  this  case 
was  exercising  his  ordinary  calling,  or  came  within  the  scope  of  the 
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statatc.  Indeed  it  has  been  held  that  a  hiring  on  Sunday  by  a  farmer 
of  a  man  into  his  service  confers  a  settlement.(a)  I  am  of  opinion, 
therefore,  that  this  objection  altogether  fails. 

I  now  come  to  what  I  consider  the  serious  objection,  and  one  upon 
which  I  must  speak  with  diffidence,  because  one  of  my  learned  Brethren, 
for  whose  opinion  I  have  the  most  unfeigned  respect,  has  come  to  a 
different  conclusion  from  myself  upon  this  point.  The  *question  r^^r 
is,  whether  the  defendant  is  deprived  of  the  benefit  of  his  defence  ^ 
under  the  20th  Article  of  War  by  reason  of  the  plaintiff  not  having 
been  carried  before  a  county  justice  and  committed  by  him,  and  on  the 
ground  of  no  warrant  having  been  produced.  But,  after  very  anxious 
consideration,  I  have  come  to  the  deliberate  opinion  that,  although  no 
warrant  was  produced,  although  the  plaintiff  was  not  carried  before  a 
county  magistrate,  and  although,  so  far,  what  took  place  before  the 
plaintiff  was  delivered  to  the  defendant  was  illegal,  still  this  does  not 
deprive  the  defendant  of  his  defence  under  the  20th  Article  of  War. 
We  must  bear  in  mind  for  what  this  action  is  .brought.  It  is  not  for 
the  arrest,  nor  for  the  keeping  the  plaintiff^  in  custody  up  to  the  time 
at  which  he  was  delivered  to  the  defendant :  it  is  for  the  defendant's 
receiving  and  detaining  the  plaintiff.  That  being  so,  the  plaintiff  being 
a  soldier  (for  here  I  assume  it  to  be  shown  that  he  was  a  soldier,  subject 
to  the  Mutiny  Act  and  to  the  ^J^ticles  of  War),  as  between  him  and  the 
defendant,  did  any  prior  irregularity  deprive  the  defendant  of  the  pro- 
tection of  the  20th  Article  of  War  ?  I  think  that  it  did  not ;  and  that 
to  hold  otherwise  would  be  equivalent  to  interpolating  after  the  word 
"prisoner,"  in  the  20th  Article,  the  words  « in  lawful  custody."  It 
seems  to  me  that  the  duty  of  receiving  and  keeping  a  prisoner  arises, 
eo  mstanti,  as  soon  as  he  is  presented  to  the  commanding  officer ;  that 
the  burthen  of  making  inquiry  as  to  the  propriety  of  the  arrest  is  not 
cast  upoii  the  commanding  officer,  but  that  he  is  bound  to  receive  the 
prisoner  immediately  one  condition  is  performed ;  for  there  is  one  con- 
dition expressed,  namely,  that  the  officer  or  non-commissioned  officer, 
who  commits  the  prisoner  to  the  charge  of  the  commanding  ^officer,  ^^^^ 
"shall,  at  the  same  time,  deliver  an  account  in  writing,  signed  by  ^ 
himself,  of  the  crime  with  which  the  said  prisoner  is  charged."  That 
condition  has  been  performed  in  this  case ;  and  I  think  that  no  other 
condition  is  imposed.  It  was  thrown  out,  in  the  course  of  the  argu- 
ment, that  the  20th  Article  of  War  applied  only  to  civil  offences.  But 
I  am  confidently  of  opinion  that  it  embraces  both  civil  and  military 
crimes.  The  18th  Article  applies  to  civil  crimes,  «  punishable  by  the 
known  laws  of  the  land."  The  19th  includes  military  crimes ;  "when- 
ever any  soldier  or  officer  shall  commit  a  crime  deserving  punishment," 
he  is  to  be  put  in  arrest  or  be  confined  till  « tried  by  a  Court  Martial,*' 
or  "lawfully  discharged  by  a  proper  authority;"  and  he  is  not  to  con- 

(a)  Bex  o.  Whitoub,  7  B.  A  C.  596  (B.  C.  L.  B.  voL  U). 
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tinue  in  arrest  or  confinement  <<  more  than  eight  days,  or  until  such 
time  as  a  Court  Martial  can  be  conveniently  assembled."  <<  Crime/' 
therefore,  according  to  the  meaning  put  upon  the  word  by  the  Articles 
of  War,  embraces  both  military  and  civil  crimes.  That  being  so,  the 
20th  Article  immediately  follows,  which  provides  that  no  officer  com- 
manding a  guard  shall  refuse  to  receive  or  keep  a  prisoner  committed 
to  his  charge  by  an  officer  or  non-commissioned  officer,  who  shall  deli- 
ver an  account,  signed  by  himself,  of  the  "  crime"  with  which  the  pri- 
soner is  charged.  This  embraces  military  crimes,  just  as  much  as  the 
preceding  Article.  It  seems  to  me,  therefore,  that  the  20th  Article  of 
War  imposed  on  the  defendant  the  duty  of  detaining  the  plaintiff  with- 
out the  production  of  a  warrant ;  and  that  being  so,  that  a  complete 
defence  is  afforded  to  the  defendant,  by  his  having  proved  that  the 
plaintiff  was  a  soldier  and  liable  to  the  Articles  of  War.  At  the  same 
^^.^  time,  I  repeat  that  I  give  my  decision  on  this  point  with  *much 
^  diffidence,  seeing  that  I  differ  from  my  learned  brother,  for  whose 
opinion  I  have  the  most  sincere  respect. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  There  were  two  main 
points  made  upon  the  facts  as  they  appeared  at  the  trial.  The  first 
was,  whether  the  plaintiff  was  to  be  deemed  a  soldier  enlisted  in  Her 
Majesty's  service,  so  as  to  bring  him  within  the  provision  of  the  Mutiny 
Act.  The  other  was,  whether  the  obligation  imposed,  by  the  20th  Article 
of  War,  upon  the  officer  commanding  the  guard,  to  receive  a  prisoner 
committed  to  his  charge  by  an  officer  or  non-commissioned  officer,  is 
applicable  to  such  a  case  as  this. 

With  respect  to  the  first  question,  counsel  for  the  plaintiff  argued 
that,  although  the  plaintiff  did  to  a  certain  extent  come  within  the  pro- 
visions of  sect.  55  of  the  Mutiny  Act,  inasmuch  as  he  was  a  person  who 
had  received  enlisting  money,  knowing  it  to  be  such,  from  a  person  em- 
ployed in  the  recruiting  service,  still  he  was  not  to  be  deemed  a  soldier 
enlisted  as  such  in  Her  Majesty's  service,  because  it  did  not  appear 
affirmatively  that  the  person  who  had  given  him  the  enlisting  money, 
and  who  was  employed  in  the  recruiting  service,  was  himself  an  attested 
soldier.  That  was  the  first  objection  made  to  considering  the  plaintiff 
as  an  enlisted  soldier.  Now  it  appeared  that  the  man  who  had  enlisted 
him  had  himself  been  enlisted,  and  had  been  employed  as  a  person 
expressly  engaged  in  the  recruiting  service;  but  no  affirmative  evidence 
was  given  to  show  that  the  provisions  of  the  55th  section  had  been 
complied  with  in  his  case,  or  that  he  had  been  attested.  It  did,  how- 
ever, appear,  not  only  that  he  was  recognised  as  a  soldier,  and  as  a 
*fiftl  P®^^^*^  s^  employed,  by  the  other  soldiers  of  the  *recruiting  party, 
^  by  whom  he  had  been  enlisted,  but  that  he  had  been  more  than 
four  days  with  them,  treated  by  them  as  a  person  duly  enlisted,  and 
that  express  authority  had  been  given  to  him  to  enlist  other  persons. 
The  question  is  whether,  under  these  circumstances,  it  is  not  to  be  pre- 
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gamed  in  the  first  instance  that  he  had  been  duly  attested.  The  time 
within  which,  if  everything  had  been  properly  done,  he  must  have  been 
attested,  had  long  passed  by.  It  seems,  therefore,  to  me  that  this  case 
comes  within  the  ordinary  rule  which  obtains  in  such  cases,  that  a  per- 
son who  professes  to  act  in  a  particular  capacity,  and  is  treated  by 
others  as  filling  that  capacity,  is  to  be  presumed  to  have  acted  legally 
until  the  contrary  be  shown. 

The  next  objection  to  considering  the  plaintiff  as  an  enlisted  soldier 
is  this :  that,  assuming  the  person  who  enlisted  him  to  be  himself  an 
attested  soldier,  still  it  was  necessary,  before  the  plaintiff  came  within 
the  provisions  of  the  Mutiny  Act,  that  all  the  formalities  required  by 
the  act  with  respect  to  soldiers,  as  to  taking  them  before  a  magistrate 
and  causing  them  to  be  duly  attested,  had  been  pursued  in  his  case. 
It  appears  to  me  that,  for  this  purpose,  the  provisions  as  to  these  for- 
malities were  directory  only.  But,  whether  they  are  so  or  not,  whether 
they  are  necessary  for  some  purposes  or  only  directory,  the  question  now 
ii  whether  they  are  necessary  for  this  particular  purpose.  The  first 
portion  of  sect.  55  stops  at  that  particular  point  which  marks  off  all 
that  is  necessary  for  the  present  question.  It  enacts  that  every  per- 
son who  shall  knowingly  receive  enlisting  money  for  certain  persons 
employed  in  the  recruiting  service,  "  shall  be  deemed  to  be  enlisted  as 
a  soldier  in  Her  Majesty's  service."  That  seems  to  me  quite  enough 
to  bring  the  plaintiff  *within  the  provisions  of  the  Mutiny  Act,  p^^^ 
though  it  might  be  incumbent  on  those  who  enlisted  him  to  pur-  ^ 
sue  other  formalities  for  other  purposes,  they  deeming  him  at  the  time 
to  be  a  soldier  in  Her  Majesty's  service. 

I  think,  therefore,  that  the  evidence  was  sufficient  to  raise  the  pre- 
sumption that  the  plaintiff  was  an  enlisted  soldier  in  Her  Majesty's 
service,  and  to  call  upon  him  to  rebut  such  presumption  by  contrary 
evidence. 

Then  arises  the  second  question,  which  is  one  of  great  importance : 
whether  the  obligation  imposed  by  the  20th  Article  of  War  upon  the 
commanding  officer  affords  a  protection  to  the  defendant  in  this  case, 
assuming  the  plaintiff  to  come  within  the  provisions  of  the  Mutiny  Act 
as  a  soldier  deserting.  The  Article  is  certainly  in  the  most  general 
terms :  no  officer  commanding  a  guard  "  shall  refuse  to  receive  or  keep 
any  prisoner  committed  to  his  charge  by  any  officer  or  non-commissioned 
officer  belonging  to  Our  forces."  Here  the  prisoner  was  committed  to 
the  defendant's  charge  by  a  non-commissioned  officer  belonging  to  Her 
Majesty's  forces.  The  Article  however  adds  this  qualification :  "  which 
officer  or  non-commissioned  officer  shall,  at  the  same  time,  deliver  an 
account  in  writing,  signed  by  himself,  of  the  crime  with  which  the  said 
prisoner  is  charged."  That  was  done  in  this  case;  the  crime  charged 
appearing  to  be  that  of  desertion.  It  is  argued  that  desertion  is  not  a 
crime  within  the  20th  Article  of  War,  and  that  this  Article  has  in  view 
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merely  what  are  called  civil  offences  as  distinguishable  from  military 
offences.  B'lt  that  can  hardly  be,  because,  as  my  Lord  has  observed, 
the  18th  Article  points  directly  to  offences  which,  for  the  purpose  of 

r 

the  present  question,  may  be  called  civil  offences ;  but  the  19th  is  in 
»7m  g®^®^*l  terms,  and  therefore,  it  may  fairly  be  *contended,  applies 

-'  to  others  than  those  pointed  to  by  the  18th.  (His  Lordship  here 
read  the  19th  Article.)  Desertion  is  a  crime  deserving  of  punishment, 
and  cognisable  by  a  Court  Martial :  indeed  it  is  one  of  the  highest 
military  offences,  and,  as  the  Articles  themselves  express,  is  punishable 
by  death  or  transportation.  The  plaintiff  was  charged  with  this  crime  ; 
and,  the  terms  of  the  20th  Article  being  general,  it  seems  to  me  that 
the  defendant  could  not  safely  or  consistently  with  his  duty  refuse  to 
receive  into  his  custody  a  person  duly  enlisted  as  a  soldier,  and  delivered 
to  him  by  a  non-commissioned  officer,  and  charged  in  writing  with  the 
offence  of  desertion. 

It  seems  therefore  to  me  that  on  both  these  objections  our  judgment 
must  be  for  the  defendant.  Two  or  three  other  points  were  made,  to 
which  my  Lord  has  given  an  answer.  One  was  with  respect  to  the 
enlisting  officer  having  pursued  his  ordinary  calling  on  a  Sunday.  I 
was  surprised  to  hear  that  urged :  but  I  think  it  has  received  a  sufficient 
answer  from  my  Lord. 

Erle,  J. — I  feel  it  my  duty  on  the  present  occasion  to  deliver  my 
opinion,  which  I  do  with  great  diffidence,  because,  after  consulting  with 
each  of  my  learned  Brethren,  I  have  come  to  a  contrary  conclusion 
from  that  at  which  they  have  arrived.  But  the  matter  seems  to  me  to 
be  one  of  great  importance :  and,  in  my  view,  the  statute  admits  only 
of  that  construction  which  I  am  about  to  express. 

The  question  between  the  plaintiff  and  defendant  involves  the  ques- 
tion. Was  the  plaintiff  a  military  man  or  not  ?  It  is  conceded  that  the 
Mutiny  Act  and  the  Articles  of  War  apply  only  to  military  men :  and, 
^p--^  in  *respect  of  the  charge  of  being  a  deserter,  the  point  in  dispute 
^  often  is,  and  in  the  present  case  more  particularly  is,  whether  the 
accused  was  a  military  man  or  not. 

It  seems  to  me  that  the  Mutiny  Act  has  provided  that,  where  that 
question  arises,  in  the  case  of  a  man  who  alleges  himself  to  be  a  civilian 
being  claimed  by  the  military  authorities  as  being  a  military  man,  he 
shall  not  be  consigned  to  the  military  authorities  until  the  civil  magis- 
trate has  been  applied  to  and  has  given  his  sanction  to  the  claim.  There 
is  a  great  number  of  special  provisions  in  respect  to  the  charge  of  being 
a  deserter  which  would  be  quite  nugatory  if  the  construction  put  upon 
the  20th  Article  by  my  learned  Brethren  be  the  true  one.  If  that 
Article  justifies  the  commanding  officer  of  a  guard  in  receiving  a  de- 
serter under  the  circumstances  of  this  plaintiff,  it  will  always  be  the 
duty  of  the  commanding  officer  to  receive  every  alleged  deserter  under 
the  same  circumstances :  so  that,  upon  any  soldier  apprehending  any 
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man  upon  a  charge  of  desertion,  or  of  any  crime,  and  taking  him  to  a 
Bon-commissioned  officer,  as  a  corporal,  that  corporal  may  take  him  to 
the  commanding  officer  of  the  guard,  and  the  prisoner  may  be  brought 
to  a  Court  Martial  without  the  intervention  of  the  civil  magistrate.  It 
seems  to  me  that  the  law  is  not  so. 

In  the  present  case,  the  material  inquiry  for  the  plaintiff  is,  Whether 
he  be  a  military  man  or  not.  What  are  the  facts  as  to  this  7  A  man 
of  the  name  of  Backhouse,  who  had  been  lately  recruited,  and  was 
charged  by  a  man  employed  in  the  recruiting  service  to  get  recruits, 
alleged  that  he  gave  the  plaintiff  the  enlisting  money:  and  then  it  is 
said  that  the  plaintiff,  having  received  the  enlisting  money,  and  not 
having  attended  within  four  ^days  before  a  justice  to  be  attested,  ^^.^ 
is,  by  the  operation  of  sect.  57,  to  be  deemed  to  be  a  soldier ;  that  ^ 
is  to  say,  he  is,  by  consideration  of  law,  to  be  held  to  be  a  soldier  for 
the  purpose  of  being  punished  as  a  deserter.  But  he  is  only  by  con- 
struction of  law  deemed  to  be  a  deserter,  and  is  not  a  soldier  de  facto. 
And  I  say  that,  in  order  to  his  being  dealt  with  according  to  the  pro^ 
visions  of  the  Mutiny  act  as  being,  or  as  being  deemed  to  be,  a  soldier, 
he  must  be  to  all  intents  and  purposes  responsiUe  as  a  soldier.  I  put 
that  forward,  because  the  plaintiff  is  not  a  soldier  de  facto.  He  has 
been  aUeged,  throughout  the  case  on  behalf  of  the  defendant,  to  be  a 
soldier  de  facto ;  but  he  is  only  a  person  who  has  received  enlisting 
money,  which  is  one  of  a  series  of  steps  towards  making  a  valid  recruit; 
and  who  did  not,  within  four  days  afterwards,  attend  before  the  justice 
to  be  properly  attested,  and  is  therefore  supposed  to  have  absconded, 
and  to  be  a  soldier  under  the  57th  section,  and  to  be  liable  to  be  pun* 
ished  as  a  deserter.  What  then  are  the  provisions  of  the  Mutiny  act 
as  compared  with  the  Articles  of  War  ?  It  seems  to  me  that  it  is  most 
carefully  provided  that  a  man  alleged  to  be  a  deserter  shall  have  the 
benefit  of  the  civil  authorities.  First  of  all,  under  sect.  46,  who  is  the 
person  authorized  to  apprehend  a  deserter?  A  constable,  or,  if  no 
constable  can  be  found,  any  officer  or  soldier:  the  officer  or  soldier 
therefore  has  no  right  to  apprehend  if  a  constable  can  be  obtained. 
Then,  is  the  constable  or  soldier  to  take  the  party  apprehended  at  once 
to  the  officer  of  the  guard  ?  The  section  enacts  that  the  constable  or 
soldier  shall  have  him  brought  before  a  justice,  who  is  authorized  and 
required  to  inquire  whether  he  be  a  deserter ;  and,  if  the  justice  be 
satisfied,  or  see  reasonable  grounds  for  believing,  that  '*'he  is,  then  p^^«. 
the  justice  is  to  cause  him  to  be  conveyed  in  civil  custody  to  the  ^ 
head  quarters  or  depdt.  Now  I  wish  to  look  at  all  the  provisions  to 
be  observed  before  a  man,  who  alleges  that  he  is  a  civilian,  is  consigned 
to  the  military  authorities  to  be  dealt  with  by  a  Court  Martial  under 
the  Articles  of  War.  First,  the  constable  is  to  take  him  to  the  justice; 
then  the  justice  is  to  inquire;  and,  in  the  passage  from  the  justice  to 
the  depdt,  the  party  is  to  be  in  civil  custody.     If  the  head  quarters  or 
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depdt  be  not  within  five  miles,  then  he  is  to  be  conveyed  <<to  the 
nearest  or  most  convenient  public  prison  (other  than  a  military  prison 
set  apart  under  the  authority  of  this  act"  );  <<  or  if  the  deserter  shall 
have  been  apprehended  by  a  party  of  soldiers  of  his  own  regiment,  in 
charge  of  a  commissioned  ofiScer,  such  justice"  (still,  therefore,  assum- 
ing that  the  party  is  to  be  taken  before  a  justice)  <«  may  deliver  him  up 
to  such  party,  unless  the  officer  shall  deem  it  necessary  to  have  the 
deserter  committed  to  prison  for  safe  custody ;"  and  the  justice  is  to 
transmit  an  account  to  the  Secretary  at  War.  Then  sect.  47  directs 
the  gaoler  or  inspector  of  prisons  to  receive  and  confine  the  deserter 
on  production  of  the  justice's  warrant  or  an  order  from  the  Secretary 
at  War ;  thus  contemplating  that  the  man  would  not  be  received  as  a 
deserter  without  such  warrant  or  order.  These  provisions  are  special 
in  the  extreme.  I  do  not  turn  to  the  Articles  of  War :  but  I  saw 
among  them  an  Article(a)  to  the  effect  that  any  military  man,  knowing 
of  a  deserter  and  not  giving  notice  to  the  civil  authorities  and  making 
the  charge  before  them,  is  liable  to  be  severely  punished.  Here  again 
3^-^-.  the  Articles  of  War  cast  upon  military  men  *the  duty  of  giving 
-*  information  as  to  a  deserter  to  the  civil  authorities*. 

Under  these  provisions,  as  it  seems  to  me,  when  a  soldier  takes  a 
deserter  to  a  non-commissioned  officer,  and  that  officer  takes  him  to  the 
commanding  officer  of  the  guard,  saying,  <<  this  is  a  person  alleged  to 
have  been  enlisted,  and  not  to  have  attended  before  a  justice,  and  there- 
fore deemed  by  the  statute  to  be  a  soldier,  and  liable  to  be  punished  as 
a  deserter  for  not  attending  before  the  justice,"  the  commanding  officer 
has,  upon  such  facts  alone,  no  authority,  under  the  20th  Article,  to 
receive  the  deserter.  For,  if  that  Article  affords  a  justification  to  him 
in  that  case,  it  would  be  a  justification  in  every  case,  and  so  would 
make  it  always  optional  for  a  soldier  to  take  a  man  as  a  deserter, 
and  to  hand  him  over  to  a  corporal,  and  for  the  corporal  to  take  him 
to  the  commanding  officer  of  the  guard,  to  be  kept  in  prison  and  brought 
before  a  Court  Martial  within  eight  days.  If  that  were  so,  it  appears 
to  me  that  all  the  provisions  with  respect  to  the  interposition  of  the 
civil  authorities  would  be  rendered  nugatory. 

I  observe  that  it  is  not  only  in  the  Mutiny  act  that  these  provisions 
are  contained ;  but  that,  in  the  Act  for  the  regulation  of  Her  Majesty's 
Royal  Marine  Forces  while  on  shore,  the  same  provisions  are  contained 
in  the  same  detail.(i) 

The  20th  Article  of  War  is  that  upon  which  reliance  is  placed  on 
behalf  of  the  defendant.  Looking  at  the  place  which  it  holds  in  the 
Articles  of  War,  it  seems  to  me  not  to  admit  of  the  construction  for 
which  the  defendant  contends.     The  Articles  of  War  are  divided  into 

(a)  See  Article  47,  where,  howeTer,  it  appears  that  the  duty  i<  in  the  altematiTej  to  give  infor- 
uation  either  to  the  military  or  the  cIvU  aothoritaes. 
(6)  Statfl.  10  A  11  Vict.  e.  IZ,  88.  50  A  51 ;  11  A  12  Yiot  e.  15,  ss.  50  A  52. 
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^different  sections  and  divisions:  there  are  Articles  relating  to  p^,.. 
arms,  stores,  conduct  in  barracks,  conduct  in  the  camp,  and  so  on.  ^ 
Then  come  three  Articles,  the  18th,  19th,  and  20th,  headed  by  the  title 
<«  Proceedings  on  commission  of  offences."  It  seems  to  me  that  each  of 
these  three  Articles  is  to  be  construed  with  the  other  two,  as  forming 
with  them  one  set  of  enactments  relating  to  the  commission  of  crimes ; 
and  that  « prisoner,"  in  the  20th  Article,  means  such  prisoner  as  is 
referred  to  in  the  18th  and  19th  Articles,  having  become  a  prisoner  by 
virtue  of  those  Articles.  It  is  not  merely  that  those  two  Articles 
relate  only  to  civil  offences,  but  that,  as  it  seems  to  me,  they  relate  to 
offences  committed  by  soldiers  de  facto,  undisputed  soldiers  ;  and  that 
it  is  only  in  those  cases  where  there  shall  have  been  an  apprehension 
and  imprisonment  under  the  18th  and  19th  Articles  that  the  20th 
Article  will  apply.  Let  us  see  the  language  of  these  Articles,  thus 
headed  together  under  that  common  title.  By  the  18th,  in  cases  of  the 
commission  of  violence  by  soldiers,  where  the  party  injured  wishes  to 
bring  the  accused  man  to  justice,  the  commanding  and  other  officers  are 
ordered  to  use  their  endeavours  to  deliver  over  the  accused  soldier  to 
the  civil  magistrate.  The  19th  Article  applies  to  military  offences, 
and  most  clearly  to  desertion  :  but  it  may  apply  to  proceedings  in  the 
case  of  desertion  after,  the  party  has  been  taken  into  custody  and  brought 
before  a  civil  magistrate  according  to  the  known  laws  of  the  land  and 
the  Articles.  And  it  seems  to  me  that  it  applies  only  to  soldiers  de 
facto,  to  a  man  made  prisoner  by  his  commanding  officer ;  for  the 
language  is  that  <<  he  shall,  by  his  commanding  officer,  be  put  in  arrest." 
This  may  apply  to  the  crime  of  deserting  under  some  circumstances : 
but,  construing  this  and  *the  following  Articles  with  the  special  ^^^^ 
provisions  to  which  I  have  before  adverted,  it  certainly  seems  to  *- 
me  that  they  do  not  apply  as  a  special  provision  for  bringing  a  man  to 
trial  under  the  circumstances  of  this  case.  The  18th  and  19th  Articles 
show  how  a  soldier  may  become  a  prisoner :  and  it  seems  to  me  that 
the  20th  applies  to  soldiers  who  may  have  become  prisoners  in  the 
manner  stated.  There  having  been,  a  provision,  first,  that,  if  it  is  a 
crime  of  violence  for  which  the  soldier  is  responsible,  the  civil  authorities 
are  to  be  assisted  in  bringing  the  man  to  justice,  and,  secondly,  that,  if 
he  has  been  guilty  of  any  punishable  crime,  the  commanding  officer  may 
make  him  a  prisoner,  the  20th  Article  says  that  the  commanding  officer 
shall  not  refuse  to  receive  the  prisoner,  that  is,  a  prisoner  who  has 
become  so  in  the  way  in  which  this  division  of  the  Articles  has  shown 
that  a  soldier  may  become  a  prisoner.  The  non-commissioned  officer 
Trho  delivers  him  is  to  deliver  a  signed  account  of  the  crime  with  which 
he  is  charged.  The  commanding  officer  is  therefore  bound  to  see  that 
he  has  such  a  charge,  in  writing,  as  will  authorize  him  to  detain  the 
prisoner.  I  think  that,  according  to  the  provisions  of  the  Mutiny  act, 
which  must  be  taken  to  be  known  to  the  defendant  (ail  Her  Majesty's 
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■  _ 

Subjects  being  supposed  to  be  acquainted  with  the  law),  if  the  oombar- 
dier,  who  brought  the  plaintiff  on  the  first  occasion  to  the  defendant, 
had  said,  <<  this  is  a  man  who  did  not  attend  before  the  justice  in  due 
time  after  receiving  the  enlisting  money,"  the  defendant  ought  to  hare 
said,  <<  I  have  no  authority  to  receive  him."  If,  under  these  circum- 
stances, it  was  the  duty  of  the  defendant  to  receive  him,  it  would  always 
be  the  duty  of  every  commanding  officer  of  a  guard,  upon  a  man  being 
^-r*-i  brought  to  him  on  a  charge  of  desertion,  to  receive  him.  '*'Con- 
•^  sequently,  if  he  received  the  prisoner  under  the  20th  Article,  and 
the  prisoner  were  brought  before  a  Court  Martial  under  the  19th 
Article,  the  intervention  of  the  civil  authorities  would  be  entirely  pre- 
vented. 

There  may  be  a  great  deal  of  hardship  alleged  on  the  part  of  the 
defendant,  who  has  a  peremptory  order  to  receive  and  keep  persons 
committed  to  his  charge :  but  it  may  be  said  that  there  is  equal  hardship 
on  the  other  side.  Where  the  law  makes  provisions  for  the  benefit  of 
subjects  who  are  civilians  and  not  military  men,  it  is  equally  a  hardship 
if  that  benefit  is  withheld.  Therefore  it  appears  to  me  that  this  con- 
sideration is  equally  balanced :  but,  whether  that  be  so  or  not,  the  duty 
of  those  who  sit  in  the  place  which  I  occupy  here  is  to  find  out, 
if  they  can,  what  the  law  is,  and  to  declare  it :  and  the  consideration 
of  hardship,  in  the  one  or  the  other  particular  instance,  ought  not  to 
weigh,  and  indeed  I  believe  does  not  ever  weigh,  in  the  judicial  mind. 

It  is  upon  these  grounds  that  I  think  the  defence  has  failed.  Because 
all  the  other  questions  are  preliminary  only  to  that  as  to  the  right 
which  the  defendant  has,  under  the  20th  article,  to  say,  in  defence,  that 
the  plaintiff  was  brought  to  him  as  a  prisoner  by  the  bombardier,  a  non- 
commissioned officer,  who  wrote  out  and  signed  a  statement  of  the  facts 
imder  which  he  brought  the  prisoner.  I  say  that,  assuming  all  these 
facts  to  be  true,  yet  the  commanding  officer  of  the  guard  had  by  law  no 
duty  and  no  right  to  detain  the  plaintiff;  and  that  therefore  the  defence 
has  entirely  failed. 

CoLBRiDGB,  J. — As  this  rule  was  obtained  in  a  case  tried  before  me, 
^.^^  it  appears  to  be  unnecessary  for  me  to  *add  anything  upon  the 
-|  various  points  discussed  in  argument  upon  which  all  the  members 
of  the  Court  are  agreed.  With  respect  to  the  point  which,  I  regret  to 
say,  is  in  dispute  between  my  Lord  and  my  Brother  Wiohtman,  and  my 
Brother  Erle,  it  is  fitting  that  I  should  express  my  opinion,  as  it 
undoubtedly  involves  a  very  great  and  important  constitutional  ques- 
tion. 

I  certainly  agree  with  the  majority  of  the  Court :  and  I  agree  with 
them  very  much,  I  may  say  entirely,  for  the  reasons  which  have  been 
already  stated.  It  will  therefore  be  unnecessary  for  me  to  go  at  any 
great  length  into  the  particular  ground  on  which  I  found  my  opinion : 
the  more  so,  because  I  do  not  conceive  it  to  be  at  all  necessary  for  any 
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opinion  to  be  expressed  on  the  question,  whether  an  entirely  regular 
coarse  has  been  pursued  from  the  time  of  the  capture  of  the  plaintiff  to 
that  of  his  being  received  into  custody  by  the  defendant.  The  only 
question  properly  before  us  is,  whether  the  defendant  has  a  good  defence 
to  the  present  action.  His  liability  to  this  action  commences,  if  at  all, 
onlj  at  the  time  when  he  received  the  plaintiff  into  custody.  There 
may  have  been  a  great  many  irregularities :  there  may  have  been  a 
wholly  improper  course  pursued  before  the  plaintiff  was  brought  to  the 
defendant :  on  that  I  say  nothing :  but,  consistently  with  that,  the 
defendant  may  have  a  perfectly  good  defence. 

In  my  opinion  he  has  a  good  defence  under  the  20th  Article  of  War, 
if  a  prisoner,  subject  to  military  law,  was  brought  before  him  by  a 
person  who  was  at  least  a  non-commissioned  officer,  and  that  non-com- 
missioned officer  stated  in  writing,  signed  by  him,  the  crime  with  which 
*he  charged  the  party  whom  he  brought,  and  that  crime  appeared  ^^.q 
to  be  a  military  offence.  That  seems  to  me  to  be  the  ground  upon  ^ 
which  the  defence  is  properly  to  be  put.  I  state  it  with  these  limita- 
tions, because  I  was  pressed,  at  the  trial,  to  give  a  more  unlimited  con- 
struction to  the  20th  Article  of  War.  I  declined  to  do  so  then,  very 
much  for  the  reasons  which  have  been  now  better  expressed  by  my  Lord. 
In  passing,  I  will  only  say  that  I  think  that  it  is  a  very  important  con- 
stitutional limitation  which  is  put  upon  the  somewhat  large  words  of 
the  20th  Article.  As  to  the  meaning  of  that  Article,  it  seems  to  be 
conceded  that  it  extends  to  military  offences  in  general.  If  so,  what 
further  limitation  can  we  reasonably  put  upon  it  in  the  case  of  an  officer 
who  is  called  on  to  act  under  it  ?  Whether  the  party  bringing  the  pri- 
soner has  or  has  not  previously  taken  all  the  proper  steps,  it  is  impos* 
sible  for  the  commanding  officer  to  ascertain;  but  he  comes  under 
grievous  penalties  if  he  disobeys  the  plain  injunctions  of  the  act.  It 
has  been  pointed  out  that  a  gaoler,  is  not  in  all  events  defended  by 
showing  simply  that  he  has  obeyed  the  language  of  the  warrant,  and 
has  only  received  into  custody  the  prisoner  brought  under  it.  lie  cer- 
tainly will  not  be  defended  if  the  crime  be  not  expressed  upon  the  face 
of  the  warrant.  But,  if  the  warrant,  on  the  face  of  it,  be  not  deficient 
in  any  legal  requisite,  he  cannot  be  responsible  for  the  facts,  nor  can 
be  expected  to  inquire  into  the  circumstances  which  have  taken  place 
before  the  party  is  brought  to  him  with  the  warrant.  The  present  case^ 
stands,  I  think,  at  least  on  that  ground.  The  plaintiff  was  brought  to* 
the  defendant  by  a  non-commissioned  offioer :  but  it  is  said  that  the 
defendant  ought  to  *have  required  the  warrant  of  some  civil  mar  .  ,y>^ 
gistrate.  But  does  that  appear  upon  the  face  of  the  20th  Article  ?  '- 
If  not,  really  the  Article,  if  we  were  to  adopt  the  construction  con-- 
tended  for,  would  become  a  sort  of  trap.  Instead  of  understanding  it^ 
to  import  simply  that  the  officer  is  to  keep  any  party  committed  to  hia 
charge,  the  officer  who  brings  him  delivering  a  signed  account  of  the. 
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crime  imputed,  we  are  in  effect  called  upon  to  insert  tEe  words  « toge- 
ther with  the  warrant  of  some  justice  committing  him  to  custody." 
That  seems  to  me  a  totally  nnaathorised  interpolation :  and  it  not  only 
is  so,  but  it  also  makes  the  actnal  express  provision  of  the  Article  some- 
what unreasonable;  because,  if  a  warrant  must  be  delivered  to  the  com- 
manding officer,  what  would  be  the  use  of  the  party  who  brings  the 
prisoner  delivering  also  a  signed  account  of  the  charge  7  The  warrant 
alone,  ex  vi  termini,  must  surely  contain  upon  its  face  the  nature  of  the 
crime  charged,  and  that  much  more  authoritatively  than  the  statement 
of  the  non-commissioned  officer,  which  would  become  whoUy  immaterial. 

That  being  so,  I  need  only  observe  that  all  the  requisite  facts,  if  my 
construction  of  the  Article  be  correct,  were  abundantly  supplied,  as 
seems  to  be  agreed,  by  the  evidence  in  the  case ;  that  is,  that  there  was 
at  the  least  such  evidence  for  the  defence  as  the  jury  ought  to  have  con- 
sidered. The  conclusion,  therefore,  to  which  I  come  is,  that  the  ver- 
dict was  perfectly  right,  and  that  this  rule  ought  to  be  discharged. 

Lord  Campbell,  C.  J. — I  wish  it  to  be  fully  understood  that  I  give 

no  opinion  that  the  course  pursued  before  the  plaintiff  was  delivered  to 

^^^^  the  defendant  was  legal,  or  "^that  the  plaintiff  may  not  possibly 

-*  have  a  cause  of  action  against  those  who  may  have  violated  the 

law  in  respect  of  that  course  of  proceeding.(a) 

CoLERlDQE,  J. — ^I  wish  to  add  (what  I  intended  to  say  before)  that  I 
cannot  understand  any  distinction  in  point  of  law  between  a  person  who, 
by  sect.  55  of  the  Mutiny  Act,  is  to  be  <<  deemed  to  be  enlisted  as  a 
soldier  in  Her  Majesty's  service,"  and  a  person  who  is  actually  in  all 
respects  a  soldier  de  facto.  When  an  Act  of  Parliament  says  that  a 
person  is  to  be  deemed  to  be  in  any  particular  capacity,  surely  that 
must  be  understood  to  mean  that  he  is  thenceforward  taken  as  actually 
the  very  person  that  he  is  deemed  to  be. 

Erlb,  J. — As  to  that,  I  would  add  that  a  person  who  is  deemed  to 
be  a  soldier  by  virtue  of  the  Act  of  Parliament,  but  who  never  has  been 
a  soldier,  cannot,  so  far  as  I  can  see,  have  a  commanding  officer.  And, 
^j._  if  I  put  *the  right  construction  on  the  18th,  19th,  and  20th  Arti- 

'^^  cles  of  War,  a  prisoner  within  the  meaning  of  the  20th  Article  is 

(«)  An  aotioa  for  anwilt  and  Mm  Imprifonmmii  wm  eommenood  bj  the  prawnt  plaistUT 
aiminii  Captain  FreeUy-wbo  had  directed  Hatehinion  to  apprehend  the  plaintiff.  The  snmiooDi 
in  this  action  itraed  on  the  31  st  of  December,  1850.  The  eanse  was  tried  before  Lord  Caitpbbli, 
C.  J^  at  the  Mtddleaez  eittingt  aAer  Miehadiui  term  1861 ;  when  hie  Lordship  nonsuited  the 
plaintiff*  on  the  ground  that  the  action  was  not  broaght  within  six  months  after  the  thing  was 
done.  In  HUarj  term  1852  (Januaij  15th),  (yMaUey  mored  for  a  new  trial,  on  the  gronnd  that 
it  ooght  to  hare  been  left  to  the  Jnrj  whether  the  defendant  bonH  fide  beliered  thai  he  was  aetang 
in  pnmnanoe  of  the  statnte.  He  cited  Cox  v.  Beid«  13  Q.  B.  558  (&  C.  L.  R.  toL  M).  Bat  the 
Court  (Lord  Gavpbbli.,  C.  J.,  PAmsoR,  Colbridob,  and  Wiohtmab,  Js.)  said  that  this  ought  to 
hare  been  distinctlj  insisted  on  at  the  trial,  and,  as  that  appeared  sol  to  hare  beai  done,  refused 
tharale. 

It  appears  to  hare  been  assumed  that  sect  93  of.stat  10  A  11  Yict  e.  H,  and  the  eorrespofBd- 
ing  sections  in  the  later  Matinj  Acts,  did  not  expire  with  ^e  expiration  of  the  seTcral  acts  in 
which  thej  are  contained ;  or  else  Ibat  the  cffecl  was  curied  on  bjr  sect  tOI,  or  the  oorres- 
pcodiug  sections  In  the  later  Acts. 
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• 

A  prisoner  committed  l>y  his  commanding  officer.  If  he  has  never  been 
actnallj  enlisted,  but  is  only  deemed  to  be  a  soldier  by  reason  of  an 
imperfect  enlistment,  I  am  at  a  loss  to  see  how  he  can  have  a  command- 
ing officer. 

Rale  discharged.(a) 

(a)  Baeh  of  the  stainiei,  10  A  11  Vioi  e.  12,  11  A  12  Vioi  o.  11, 12  A  13  Viet  o.  10,  ind  IS 
A  14  Viet  e.  5,  is  entitled  **  An  Act  for  ponishing  mutiny  and  desertion,  and  for  the  better  pay- 
meni  of  the  army  and  their  qoarten." 

The  eaaotaeats  of  stat  10  A  11  Vict  e.  12,  here  set  forth,  are  (with  ezoeptloBS  which  wiU  be 
pointed  oat),  unless  where  they  are  unimportant  in  all  the  four  statutes ;  and  the  olaoses  set 
forth,  fkom  sect  1  to  sect  57,  are  nombered  alike  in  all. 

Stat  10  M  11  Viet  a.  12,  by  s.  102,  « shall  be  and  oontinae  in  foroe  within  Great  Britain,  from 
the  25th  da,y  of  April,  1847,  ineloaive,  untU  the  25th  day  of  April,  1848." 

Seet  1  recites  (among  other  things)  that "  no  man  can  be  forejudged  of  life  or  limb,  or  subjected 
in  time  of  peace  to  any  kind  of  punishment  within  this  realm,  by  martial  law,  or  in  any  other 
manner  than  by  Judgment  of  his  peers  and  according  to  the  known  and  eetablished  laws  of  this 
realm ;  yet  nerertheleas,  it  being  requisite,  for  the  retaining  all  the  before-mentioBed  forces  in 
their  duty,  that  an  exact  discipline  be  obserred,  and  that  soldiers  who  shall  mutiny  or  stir  up 
sedition,  or  shall  desert  Her  ICi^esty's  serrice,  be  brought  to  a  more  exemplary  and  speedy  pun. 
ishment  than  the  usual  forms  of  the  law  will  allow :  Be  it  therefore  enacted,"  Ac,  **  That  it  shall 
be  lawful  for  Her  Ui^esty  to  make  Articles  of  War  for  the  better  gOTcmment  of  Her  Mi^csty's 
forees,  which  Articles  shall  be  judicially  taken  notice  of  by  aU  Judg^  and  in  all  Courts  what- 
eocTcr ;"  "  provided  that  no  person  within  the  United  Kingdom  of  Oreat  Britain  and  Ireland,  or 
the  British  Isles,  shall  by  such  Articles  of  War  be  subject  to  be  transported  as  a  felon,  or  to  safer 
any  ponishment  extendin'g  to  life  or  limb,  except  for  crimes  which  are  by  this  Act  expressly 
made  liable  to  such  transportation  or  to  such  punishment  as  aforesaid,  or  shall  be  subject  with 
reference  to  any  crimes  made  punishable  by  thiy  Act  to  be  punished  in  any  manner  which  shall 
not  aoeord  with  the  prorisions  of  this  Act" 

Sect  2.  "  That  all  the  prorisions  of  this  Act  shall  apply  to  aU  persons  who  are  or  shall  be  com- 
missioned or  in  pay  as  an  offlcer,  or  who  are  or  shall  be  Ueted  or  in  pay  as  a  non-com- 
missioned oiBeer  or  soldier,  and  to  all  ^persons  employed  on  the  recruiting  serrice  receiring  f^SS 
pay  in  respect  of  each  serrice,  and  to  the  oiBeers  and  soldiers  belonging  to  the  forces  of 
the  East  India  Company  while  such  oiBcers  or  soldiers  shall  be  in  any  part  of  the  United  King- 
dom, and  to  the  officers  and  persons  who  are  or  shall  be  serring  and  hired  to  be  employed  in  the 
Royal  Artillery  and  Field  train,  and  to  master  gunners,  and  gunners,"  Ac.  (conductors  of  stores, 
ottcers  and  persons  in  the  Royal  Bugineers,  Sappers  and  Miners,  Corps  of  Military  Sanreyors 
and  Draflsmen,  persons  in  the  Ordnance  and  Commissariat  departments,  serving  with  Her 
Majesty's  forces  under  the  command  of  a  commissioned  offlcer,  and  storekeepers,  Ac,  employed 
under  the  Ordnance,  in  Jersey,  Ac,  at  foreign  stations. 

Seet  6  and  following  sections  provide  for  Courts  Martial,  their  proceedings,  sentences,  Ac. 

Sect  19  enables  a  Court  Martial  to  sentence  to  death  "  any  person  subject  to  this  Act,"  who, 
**  mX  any  time  during  the  continuance  of  this  act,"  "  shall  desert  Her  MiO*"^*  service." 

Seet  46  enacts :  **  That  upon  reasonable  suspicion  that  a  person  is  a  deserter  it  shall  be  lawful 
for  any  constable,  or  if  no  constable  can  be  immediately  met  with  then  it  shall  be  lawfbl  for  any 
olBear  or  soldier  in  Her  M^es^s  service,  to  apprehend  or  caoee  such  suspected  person  to  be 
apprehended,  and  to  bring  or  cause  him  to  be  brought  before  any  justice  living  in  or  near  such 
place,  and  acting  for  the  county  or  borough  wherein  suoh  place  is  sltaate,  or  for  the  coanty 
u4j^iB>*S  >**^  first-mentioned  coun^  or  such  boroagh ;  and  such  justice  is  hereby  authorised 
And  rtquired  to  inquire  whether  such  suspected  person  is  a  deserter,  and  if  it  shall  appear  by  the 
testimony  of  one  or  more  witnesses,  taken  upon  oath,  or  by  the  confession  of  such  suspected  per- 
son," or  by  the  knowledge  of  such  justice,  [stats.  12  A  18  Vict  c  10,  s.  46,  and  18  A  14  Vict  c 
^  i.  46^  insert  the  words  "or  by  evidence  sufflcient  to  satisfy  such  justice  that  there  are  reason- 
able grounds  for  believing,"]  "  that  such  suspected  person  is  a  deserter,  suoh  justice  shall  forth- 
with cause  him  to  be  eonveyed  in  civil  custody  to  the  head  quarters  or  dep6t  of  the  regiment  to 
wUeh  he  belongs.  If  stationed  within  five  miles  of  the  place  of  apprehension,  or  if  such  head 
qwarteis  or  dep6t  shall  not  be  stationed  within  five  miles,  then  to  the  nearest  or  most  convenient 
paUie  prison  (other  than  a  military  prison  set  apart  under  the  authority  of  this  act)/'  [stat  18 
A  14  Viet  CL  5,  s.  46,  inserts  "  or  police  station  legally  provided  as  a  lock-up  house  for  temporary 
confinement  of  persons  taken  into  eustody,"  and,  after  the  words  **  whether  such  prison,"  the 
words  «or  police  station"]  «  whether  such  prison  be  in  the  county  or  boion^  in  which  tnch  sa»* 
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pected  person  was  apprehended  or  in  which  be.wM  oommitted  orliot ;  or  if  the  deserWr  sliall 
hare  been  apprehended  by  a  party  of  soldiers  of  his  own  regiment,  in  cliarge  of  s  eommimionod 
officer,  snob  justice  may  deliver  him  up  tp  snch  party,  unless  the  officer  shall  deem  it 
^841  necessary  to  have  the  deserter  committed  to  prison  for  safe  custody ;  *and  such  jostaee 
shall  transmit  an  account  thereof,  in  the  form  prescribed  in  the  schedule  annexed  to  this 
set,  to  the  Secretary  at  War,  specifying  therein  whether  such  deserter  was  delivered  to  hia  regi- 
ment or  to  the  party  of  his  regiment  in  order  for  his  being  taken  to  the  head  quarters  or  depOi 
of  his  regiment,  or  whether  such  deserter  was  committed  to  prison,  to  the  end  that  the  person  so 
committed  may  be  removed  by  an  order  from  the  office  of  the  said  Secretary  at  War,  and  pro- 
ceeded against  according  to  l»w ;  and  such  justice  shall  also  send  to  the  Secretary  at  War  a 
report,  stating  the  names  of  the  persons  by  whom  the  deserter  was  apprehended  and  secured." 
Then  follow  provisions  as  to  payments  to  be  made  to  persons  aoting  in  the  apprehension,  Ao. 

Sect  47  enacts  "  That  every  juler  or  person  having  the  immediate  inspection  of  any  public 
prison,  jail,  house  of  correction,  look-up  house,  or  other  place  of  confinement  in  any  part  of  Her 
H^esty's  dominions,  is  hereby  required  to  receive  and  confine  every  deserter  who  shall  be 
delivered  into  his  custody  by  any  soldier  conveying  such  deserter  under  lawful  authority,  on 
production  of  the  warrant  of  the  justice  of  the  peace  on  which  such  deserter  shall  have  been 
taken,  or  some  order  from  the  office  of  the  Secretary  at  War,  whioh  order  shall  continue  in  force 
until  the  deserter  shall  have  arrived  at  his  destination/' 

Sect.  48  enacts  "  That  any  recruit  who  shall  desert  prior  to  joining  the  regiment  for  which  he 
has  enlisted  shall,  on  being  apprehended,  and  committed  for  snch  desertion  by  any  justice  of  the 
peaoe  upon  the  testimony  of  one  or  more  witnesses  upon  oath,  or  upon  his  own  confession,  be 
liable  to  be  transferred  to  any  regiment  or  depdt  nearest  to  the  place  where  he  shall  have  been 
apprehended,  or  to  any  other  regiment  to  whioh  Her  Mi^esty  may  deem  it  more  desirable  that  he 
should  be  transferred :  provided  always,  that  all  cavalry  recruits  so  committed  for  desertion  shall 
be  transferred  to  cavalry  ilgiments,  and  in&ntry  recruits  to  infantry  regiments ;  and  that  such 
deserters  thus  transferred  shall  not  be  liable  to  other  punishment  for  the  ofienoe,  nor  to  any  other 
penalty,  except  the  forfeiture  of  their  personal  bounty,  reserving  only /or  them  that  part  of  the 
bounty  which  is  applicable  to  and  required  for  the  provision  of  necessaries." 

Sock  55  enacts  *'  That  every  person  who  shall  receive  enlisting  money,  knowing  it  to  be  inch, 
from  any  person  employed  in  the  recruiting  service,  and  being  an  officer,  non-commissioned 
officer,  an  attested  soldier,  or  an  out-pensioner  of  Chelsea  Hospital  authorised  to  enlist  recruits, 
shall  be  deemed  to  be  enlisted  as  a  soldier  in  Her  Majesty's  service,  and  while  he  shall  remain 
with  the  recruiting  party  shall  be  entitled  to  be  billeted ,  and  eveiy  person  whe  shall  enlist  any 
recruit  shall  first  ask  Uie  person  offering  to  enlist  whether  he  does  or  does  not  belong  to  the 
militia,  and  shall  within  twelve  hours  after  the  receipt  of  the  enlisting  money  cause  to  be  taken 
down  in  writing  the  name  and  place  of  abode  of  such  recruit,  and  (if  such  recruit  shall 
*85n  not  reside  in  or  in  the  vicinity  of  the  town  or  place  where  he  ^offered  to  enlist)  the  place 
also  at  which  he  shall  declare  that  he  intends  to  sleep,  in  order  that,  within  forty-eighi 
but  no  sooner  than  twenty-four  hours  (any  intervening  Sunday  not  included)  after  his  having 
received  the  enlisting  money,  notice  of  his  having  so  enlisted  be  given  to  the  rtt;ruit"  [stak  13 
A  14  Vict  c.  5,  s.  46,  inserts  " in  the  form  prescribed  in  the  schedule  to  this  act  annexed"],  "or 
left  at  his  usual  place  of  abode,  or  at  the  place  where  he  stated  that  it  was  his  intention  to  sleep ; 
and  when  any  person  shall  be  enlisted  as  a  soldier  in  Her  Majesty's  land  service  be  shall,  within 
four  days  (any  intervening  Sunday  not  included),  but  not  sooner  than  twenty-four  hours  after 
such  enlisting,  appear,  together  with  some  person  employed  in  the  recruiting  service  of  the  party 
with  which  he  shall  have  enlisted,  before  any  justice  or  other  magistrate  residing  in  the  vicinity 
of  the  place  where  such  person  shall  have  enlisted,  or  before  any  jnatioe  or  other  magistrate 
acting  for  the  division,  district,  or  place  where  such  recruit  shall  have  been  enlistedi  and  not 
being  an  officer  in  the  army ;  and  if  such  recruit  shall  declare  his  having  voluntarily  enlisted, 
the  said  justice  shall  put  to  him  the  several  questions  contained  in  tho  schedule  to  this  act  an- 
nexed, and  shall  then  and  there,  and  in  the  presence  of  the  said  recruit,  reoord  or  cause  to  bo 
recorded  in  writing  his  answers  thereunto ;  and  the  said  justice  is  hereby  required  forthwith  to 
read  over,  or  cause  his  clerk  in  his  presence  to  read  over,  to  inch  recruit,  the  40th  and  46th 
Articles  of  the  Articles  of  War  against  mutiny  and  desertion,  and  to  administer  to  such  recruit 
the  oath  in  the  schedule  to  this  act  annexed,  or  for  service  in  the  forces  of  the  East  India  Com- 
pany, as  may  be  applicable  to  the  case  of  the  recruit,  and  no  other  oaths ;"  and  the  said  justice 
is  hereby  required  to  give  under  his  hand  the  certificate  in  the  schedule  to  this  act  annexed ; 
and  if  any  such  recruit  so  to  be  certified  shall  refuse  to  take  the  oath  in  the  schedule  to  this  act 
annexed  before  the  said  jusUee,  it  shall  be  Uwfal  for"  [stats.  11  k  12  Yiot  c  11,  s.  55, 12  A  \Z 
Vict  0. 10,  8.  55,  and  13  A  14  Viet  o.  5,  s.  55,  insert  the  words  « the  justice  at  the  request  of"] 
**  the  officer  or  noi|-pommissioned  officer  with  whom  he  enlisted  to  detain  and  confine  such  per- 
ffoa  antU  he  ihaU  t»M  the  said  oat|i  of  fidelity." 
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S«ei.  56  enaota  **  That  any  reernit  appearing  as  aforesaid  before  raeh  justiotf  shall  be  at  liberty 
to  declare  his  dissent  to  sach  enlisting,  and  upon  sueh  declaration,  and  returning  the  enlisting 
money,  and  also  paying  the  snm  of  twenty  shillings  for  the  charges  expended  upon  him,  together 
with  the  full  amount  of  subsistence  and  beer  money  which  shall  hare  been  paid  to  such  reemit 
subsequent  to  the  period  of  his  having  been  enlisted,  shall  be  forthwith  discharged  and  set  at 
liberty  in  the  presence  of  such  justice  ,*  but  if  such  person  shall  refuse  or  neglect,  within  the  epooe 
of  twenty-four  hours  after  so  declaring  his  dissent,  to  return  and  pay  such  money  as  aforesaid^ 
he  shall  be  deemed  and  taken  to  be  enlisted  aa  if  he  had  given  his  assent  thereto  before  the  said 
justice :  Provided  also,  that  it  shall  be  lawful  for  any  justice  to  discharge  any  person  who  shall 
have  hastily  enlisted,  and  who  shall  apply  to  him  to  declare  his  dissent  within  such  four 
days  as  ^aforesaid,  upon  payment  of  the  sum  of  money  required  to  be  paid  by  any  recruit  [^^86 
declaring  his  dissent  under  this  act,  notwithstanding  no  person  belonging  to  the  recruit- 
ing  party  shall  be  with  the  reemit,  if  it  shall  appear  to  such  justice,  upon  proof  to  bis  saUsfacUoD, 
that  the  recruiting  party  has  left  the  place  where  such  recruit  was  enlisted,  or  that  the  recruit 
could  not  procure  any  person  belonging  to  such  party  to  go  with  him  before  the  justice ;  and  the 
sum  paid  by  such  recruit  upon  his  discharge  shall  be  kept  by  the  justice,  and  after  deducting  It. 
fts  the  fee  to  his  clerk  for  reporting  the  payment  to  the  Secretary  at  War  shall  be  paid  to  any 
person  belonging  to  the  recruiting  party  entitled  thereto  demanding  the  same  :  provided  that  no 
recruit  who  has  been  actually,  though  erroneously,  discharged  by  the  justice  before  the  expira- 
tion of  twenty-four  hours  after  the  time  of  his  enlistment  shall  be  liable  on  that  account  to  be 
proceeded  against  as  having  deserted  from  Her  Majesty's  service ;  and  the  justice  who  shall  dis- 
charge any  recruit  shall  in  every  ease  give  a  certificate  thereof,  signed  with  his  hand,  to  the 
recruit,  specifying  the  cause  thereof." 

Sect.  57  enacts  "That  If  any  recruit  shall  receive  the  enlisting  money  from  any  person 
employed  in  the  recruiting  service  (knowing  it  to  be  such),  and  shall  abscond  or  refuse  to  go 
before  sucfa  Justice,  or  shall  thereafter  absent  himself  from  the  recruiting  party  or  person  with 
whom  he  enlisted,  and  shall  not  voluntarily  return  to  go  before  some  justice  within  such  period 
of  four  days  as  aforesaid,  such  recruit  shall  be  deemed  to  be  enlisted  and  a  soldier  in  Her 
Ifjgesty's  service  as  fully  to  all  intents  and  purposes  as  if  he  had  been  duly  attested,  and  may 
be  apprehended  and  punished  as  a  deserter,  or  for  being  absent  witiiout  leave,  under  any 
Articles  of  War  mode  for  punishment  of  mutiny  and  desertion ;  and  such  recruit  shall  not  be 
discharged  by  any  justice  of  the  peace  after  the  expiration  of  such  four  days  as  aforesaid,  unless 
it  shall  be  proved  to  the  satisfaction  of  such  justice  that  the  true  name  and  residence  of  the  recruit 
were  disclosed  and  known  to  the  recruiting  party,  and  that  no  notice  was  given  to  the  recruit, 
or  left  at  his  usual  place  of  abode,  of  his  having  so  enlisted ;  provided  that  in  every  case  wherein 
any  recruit  shall  have  received  enlisting  money,  and  shall  have  absconded  from  the  party,  so  that 
it  shsU  not  be  possible  immediately  to  apprehend  and  bring  him  before  a  justice,  the  officer  or 
noo-eommissioned  officer  commanding  the  party  shall  produce  to  the  justice  before  whom  the 
reeruit  ought  regularly  to  have  been  brought  for  attestation  a  certificate  of  the  name  and  place 
«f  residence  of  such  recruit ;  and  the  justice  to  whom  such  certificate  shall  be  produced  shall,  after 
satisfying  himself  that  the  recruit  who  had  absconded  cannot  be  found  and  apprehended,  transmit 
a  duplicate  thereof  to  Her  Mi^esty's  Secretary  at  War,  in  order  that,  in  tho  event  of  such  recruit 
being  afterwards  apprehended  and  reported  as  a  deserter,  the  facts  of  his  having  received 
enlisting  money,  and  having  absconded  after  having  been  enlisted,  may  be  ascertained  before  be 
is  finally  adjudged  to  be  a  deserter ;"  ''  and  any  man  having  been  enrolled  to  serve  in  the 
militia  at  the  time  of  offering  to  enlist  *who  shall  deny  that  he  is  a  militia  man  then  f^ST 
actually  enrolled  and  engaged  to  serve,  or  bhall  deny  to  the  justice  before  whom  he  shall 
be  attested  that  he  belongs  to  the  militia,  shall,  on  conviction  thereof  before  any  one  justice  in 
the  Unitsd  Kingdom,  either  upon  oath  of  one  witness  or  upon  his  own  confession,  or  upon  tho 
producti<m  of  the  attestation,  and  the  before-mentioned  acknowledgment  of  such  person,  certified 
hy  the  Secretary  at  War  or  Deputy  Secretary  at  War,  be  committed  to  the  common  jail  or  housQ 
of  eorrection.  there  to  remain  without  bail  or  mainprise  for  and  during  any  time  not  exceeding 
six  calendar  months,  over  and  above  any  penalty  or  punishment  to  which  such  person  so  offend- 
io^  may  be  otherwise  liable,  and  shall  from  the  day  on  which  his  engagement  to  serve  in  the 
mUitia  shall  end,  and  not  sooner,  belong  as  a  soldier  to  the  corps  of  Her  Majesty's  regular  foroes, 
or  of  the  Bast  India  Company's  forces,  into  which  he  shall  have  so  enlisted ;  provided  that  every 
each  person  shall  be  liable  U)  serve  within  the  United  Kingdom  of  Great  Britain  and  Ireland  in 
any  regiment,  battalion,  or  corps  of  Her  Majesty's  regular  forces,  or  of  the  East  India  Company's 
forees,  in  which  he  has  so  enlisted,  during  all  the  time  the  militia  to  which  he  shall  belong  shall 
remain  disembodied,  or  shall  not  be  called  out  for  training  or  exercise,  and  shall  during  all  such 
time  be  subject  to  all  the  provisions  of  this  act,  and  liable  to  be  apprehended  and  dealt  with  and 
paoished  as  a  deserter  from  tho  corps  in  whioh  he  shall  have  so  enlisted,  if  he  shall  negloet  or 
refuse  to  join  and  serve  in  such  corps  as  aforesaid." 

Scat  11  4  12  Vict  0. 11,  by  sect.  103,  "  shall  be  and  continue  in  force  wiUiin  QntX  Bntate 
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from  the  25th  daj  of  April  184S,  indariTe,  until  the  J5th  daj  of  April,  1849."  Statu.  12  k  18 
Yiot.  0. 10,  and  13  k  14  Vict  c.  b,  are  eontinued  in  like  maoDer,  bj  eeot.  103  of  the  fonner  aii4 
•eet  104  of  the  latter,  from  25th  April,  1849,  nntil  25th  April,  1850,  and  from  25th  April,  18d0, 
until  25th  April,  1851,  revpeetirely. 

Stat  10  k  11  Yict  o.  12,  i.  93,  enaeti  «  That  any  action  which  ihall  be  bronght  a^nit  any 
penon  for  anything  to  be  done  in  punoance  of  this  aet  shall  be  brought  within  lix  months,  ani 
it  shall  be  lawful  for  every  snoh  penon  to  plead  thereunto  the  general  issue  of  Not  guilty,  and  to 
gire  all  special  matter  in  eridenoe  to  the  jury  which  shall  try  the  issue."  .  The  94ih  sections  of 
stots.  11  A  12  Vict  0.  11,  and  12  A  13  Vict  o.  10,  and  the  95th  section  of  stal  13  A  14  Viet  e. 
5,  contain  the  same  enactment 

Stat  10  A  11  Vict  0.  12,  s.  101,  enacts  **  That  all  crimes  and  offences  which  hare  been  com- 
mitted against  any  former  act  for  punishing  mutiny  and  desertion,  and  for  the  better  payment  of 
the  army  and  their  quarters,  or  against  any  of  tiie  Articles  of  War  made  and  established  bj 
Tirtne  of  the  same,  may,  during  the  continuance  of  this  act»  be  tried  and  punished  in  like  man- 
ner as  if  they  had  been  committed  against  this  act"  The  102d  sections  of  stats.  11  A  12  Vict  c. 
11,  and  12  A  13  Vict  c.  10,  and  the  103d  section  of  stat  13  A  14  Vict  o.  5,  contain  the  same 
enactments. 

*«  Rules  and  Articles  for  the  bettor  Goremment  of  all  Her  Majesty's  forces  fh>m  the  25th 
"^88]  day  .of  April,  1847."    (See  p.  85,  antd.) 

<'  Enlistment  and  Re-enlistment" 

"  3.  Erery  recruit  shall,  within  four  days  after  enlisting  in  our  serrloe,  any  intervening  San- 
day  not  included,  hare  the  40th  and  40th  of  these  Articles  read  to  him ; — and  shall,  within  saeh 
four  day^  but  not  sooner  than  twenty-four  hours,  go  with  some  offleer,  non-commissioned  officer, 
or  soldier  belonging  to  the  party  with  whom  he  shall  have  enlisted ; — if  at  home,  before  some  jus- 
tiice,  not  being  an  officer  in  our  army ;"  "  and  in  his  presence  take  the  following  oath :"  the  oath 
of  allegianee  is  then  set  out  **  And  such  justice"  "  shall  give  the  officer  a  certificate,  signifying 
that  the  recruit  enlisted  did  take  the  said  oath,  and  that  the  40th  and  40th  Articles  of  War  were 
read  to  him." 

**  Proceedings  on  Commission  of  offences." 

"  18.  WhencTcr  any  officer  or  soldier  shall  be  accused  of  a  capital  crime,  or  of  violence,  or  any 
offence  against  the  persons  or  property  of  our  subjects,  punishable  by  the  known  Uws  of  the 
land,  the  commanding  officer  and  officers  of  his  corps  are,  upon  application  duly  made  in  behalf 
of  the  party  injured,  to  use  their  utmost  endeavours  to  deliver  over  such  accused  person  to  ihe 
civil  magistrate ; — and  assist  the  officers  of  justice  in  apprehending  and  securing  him. 

"  19.  Whenever  any  officer  or  soldier  shaU  commit  a  crime  deserving  punishment,  he  shallt  by 
Mi  commanding  officer,  be  put  in  arrest,  if  an  officer,  or  if  a  soldier,  be  confined  until  he  shall  be 
either  tried  by  a  Court  Martial,  or  shall  be  lawfully  discharged  by  a  proper  authority ; — and  no 
officer  or  soldier,  who  shall  be  put  in  arrest  or  confinement,  shall  continue  in  such  arrest  or  con- 
finement more  than  eight  days,  or  until  such  time  as  a  Court  Martial  can  be  conveniently  asacm-. 
bled. 

"  20.  No  officer  commanding  a  guard,  or  provost  marshal,  shall  refuse  to  receive  or  keep  any 
prisoner  committed  to  his  charge  by  any  officer  or  non-commissionod  officer  belonging  to  our 
forces  \ — ^whioh  officer  or  non-commissioned  officer  shall,  at  the  same  time,  deliver  an  account  in 
writing,  signed  by  himself,  of  the  crime  with  which  the  said  prisoner  is  charged." 

Article  40,  under  the  title  "  Mutiny  and  Insubordination,"  provides  for  punishing  by  death  or 
less  punishment^  in  cases  of  mutiny  or  sedition,  or  failure  to  endeavour  to  suppreaa  or  to  give 
infonnation  of  the  same. 

'<  Desertion  and  absence  without  leave." 

"  48.  Any  officer  or  soldier  who  shall  desert  fh>m  our  servioe  (whether  or  not  he  ahall  re-enter 
or  re-enlist  in  the  same  \ — shall,  if  an  officer,  suffer  death,  or  such  other  punishment  as  by  »  general 
Court  Martial  shall  be  awaited ;  and,  if  a  soldier,  shall  suffer  death,  transportation,  or  such  other 

punishment  as  by  a  general  Court  Martial  shall  be  awarded. 
*89]  "  47.  Any  officer  or  soldier  who  shall  advise  or  persuade  any  other  ^officer  or  soldier  to 
desert  our  servica; — or  who  shall  knowingly  receive  and  entertain  any  deserter,  and  shaU 
not  immediately  on  dia^^very  give  notice  to  his  commanding  officer,  or  to  our  Secretary  at  War, 
or  shall  not  cause  such  deserter  to  be  apprehended  by  the  civil  power ; — shall,  if  an  officer,  on  con- 
viction thereof  before  a  general  Court  Martial,  be  cashiered ; — ^and  if  a  soldier,  shall,  on  oonviction 
thereof  before  a  general,  district,  or  garrison  Court  Martial,  be  liable  to  such  punishments  as  shall 
accord  with  the  provisions  of  the  Mutiny  Act  and  with  the  usage  of  our  service." 

"  Section  V. 
"  Application  of  the  Articles." 
"  154.  All  persons  commissioned  or  in  pay  as  an  officer,  or  listed  or  in  pay  as  a  non-eommis'* 
^oaed  officer  or  loldieri  and  all  persons  employed  in  the  reemiting  servioe,  receivinf^  regular  pay 
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in  nfpeeft  of  neh  avrrioe  f  **  and  oflMn  agkd  penoai  Mrring  and  hired  to  be  employed,  or  who 
ihAll  Mrre  end  be  hired  to  be  employed^  in  Oar  Royel  Artillery,  and  in  the  several  trainf  of 
ftrtiUeiy  ,■*  ^ehall  be  goremed  by  theee  oar  roles  and  artiolea,  and  shall  be  sabjeot  to  be  tried  by 
Ooarts  ICaftial.''  (Other  persons  are  enamerated,  whom  it  is  not  neoessary  to  speeiQr  here. 
See  seek  2  of  the  Motiay  Acts,  sapriL)  * 

The  Articles  of  War  to  be  in  force  from  25th  AprU,  1848|  also  contain  the  proTisions  above  set 
fi>rth. 


BAINBRIDGE  v.  WADE.    Nov.  15. 

« 

De«huation  in  assanpsit  alleged :  That  L.  had  requested  plaintiff  to  sell  and  deliver  to  him 
goods  in  the  way  of  plaintiff's  business ;  and  plaintiff  had,  at  L.'s  request,  oonsented  to  do  so, 
provided  defendant  would  guaranty  the  payment,  of  which  defendant,  before  the  making  of 
the  pfomlse  after  mentioned,  had  notioe :  that  afterwards,  and  before  L.  was  indebted  to 
pisintiff  for  any  goods,  and  when  no  goods  delivered  by  plaintiff  to  L.  were  unpaid  for,  and  no 
money  was  due  from  L.  to  plaintiff  on  any  account  whatever,  defendant,  by  writing  addressed 
to  plaintiff',  promised  in  the  wotds  following:  *'l  hereby  guaranty  the  payment  of  any  sum 
or  sums  of  money  due  to  yon  from"  L.,  **  the  amount  not  to  exoeed  at  any  tame  the  sum  of 
1002.":  thmJt  afterwards  plaintiff,  confiding,  Ac,  supplied  goods  to  L.  for  reasonable  prices 
aaioanting  to  IWL,  and  thereby  allowed  L.  to  beeome  indebted  to  him  in  1002. ;  that  L.  had 
not  paid :  breach,  that  defenduit  had  not  paid. 

On  demurrer  to  the  declaration :  Held : 

That  the  oirenmstances  stated  in  the  declaration  might  be  looked  at  to  explain  the  meaning  of 
the  writing. 

That  the  writing,  so  explained,  showed  a  good  consideration  for  defendant's  promise,  namely,  the 
fatore  advances  by  plaintiff  to  L.,  so  as  to  satisfy  sect  4  of  the  Statute  of  Frauds,  29  C.  2,  c  3. 

And,  per  Lord  Caxpbbll,  C.  J.,  OoLBRnxm  and  Wiohtkak,  Js.,  that  this  eomideration  appeared 
by  the  writing  itself,  independently  of  the  other  eirOBmstanees  stated. 

Assumpsit.  The  declaration  alleged  that,  whereas  heretofore,  and 
before  the  making  of  the  guarantee  *and  promise  hj  defendant  ^^^^ 
hereinafter  mentioned,  to  wit,  6th  February,  1848,  one  Andrew  ^ 
Little,  being  the  person  mentioned  in  the  written  promise  hereinafter 
set  forth,  and  described  in  the  said  promise  by  the  letters  and  words 
<<Mr.  Andrew  Little  of  Richmond,"  had  applied  to  and  requested  plain- 
tiff to  sell  and  deliver  to  him  goods  and  chattels  in  the  way  of  his, 
plaintiff's,  business  of  a  woollen  draper,  on  credit ;  and  plaintiff  had, 
at  the  request  of  A.  L.,  agreed  and  oonsented  to  do  so,  provided  de- 
fendant woald  guaranty  the  payment  of  the  price  of  the  said  goods  so 
to  be  sold  and  delivered  to  A.  L. ;  of  which  defendant,  before  and  at 
the  time  of  maidng  the  promise,  had  notice :  and  thereupon  afterwards, 
and  before  A.  L.  was  indebted  to  plaintiff  for  any  goods  or  chattels, 
and  at  a  time  when  no  goods  or  chattels  delivered  by  plaintiff  to  A.  L. 
on  credit  remained  on  credit  or  unpaid  for,  and  when  no  money  was  due 
from  A.  L.  to  plaintiff  on  any  account  whatever,  to  wit,  on,  &c.,  by  a 
certain  promise  in  writing  signed  by  defendant,  and  addressed  in  writing 
to  plaintiff,  who  was  therein  designated  by  the  letters  and  words  <<  Mr. 
0.  P.  Bainbridge,"  defendant  addressed  and  promised  plaintiff  in  the 
words,  letters,  and  figures  following,  viz. : 

« York,  Feb.  6,  1843.     To  Mr.  G.  P.  Bainbridge.     Sir,  I  hereby 
guaranty  the  payment  of  any  sum  or  sums  of  money  due  to  you  from 
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Mr.  Andrew  Little,  of  Richmond,  the  amount  not  to  exceed  at  any  time 
the  sum  of  one  hundred  pounds.     Joseph  Wadb." 

Averment,  that  plaintiff,  confiding,  &c.,  did  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  1st  January,  1844,  and  on 
divers  other  days  and  times,  &c.,  supply,  sell,  and  deliver  to  A.  L.  divers 
goods  and  chattels  of  great  value,  to  wit,  of  the  value  of  lOOZ.,  in  the 
«q-|-i  ^^7  *^f  ^^j  plaintiff's,  said  trade  and  business  upon  credit,  in  the 
^  way  of  his,  plaintiff's,  said  trade  and  business,  and  for  certain 
reasonable  prices,  &c.,  in  that  behalf,  amounting  (to  wit)  to  the  said 
sum  of  1001. ;  and  did  thereby  allow  A.  L.  to  become  indebted  to  plain- 
tiff to  the  amount  of  the  said  sum,  to  wit,  1002. :  and,  although  the 
said  credit,  and  the  time  for  the  payment  of  the  said  prices,  &c.,  for  the 
said  goods  and  chattels,  had  elapsed  long  before  the  commencement  of 
this  suit,  and  although,  &c.  (averment  of  request  made  by  plaintiff  on, 
&c.,  to  A.  L.  to  pay),  yet  A.  L.  did  not  pay  the  same,  or  any  part 
thereof:  of  all  which  premises  defendant,  afterwards,  and  before  the 
commencement,  &c.,  to  wit,  on,  Jtc,  had  notice :  yet  defendant  has  not 
paid  the  said  sum  of  money  so  due  from  A.  L.  to  plaintiff  as  aforesaid, 
being  a  sum  not  exceeding  1002.,  although,  &c.  (averment  of  request 
made  on,  &c.,  by  plaintiff  to  defendant) ;  but  the  said  sum  still  remains 
wholly  due,  &c.     To  the  damage,  &c. 

Special  demurrer,  assigning  causes  which,  so  far  as  they  are  material 
to  the  decision  of  the  case,  will  sufficiently  appear  by  the  arguments 
and  judgments.    Joinder  in  demurrer. 

Pashlei/j  for  the  defendant.(a) — The  instrument  set  out  in  the  decla- 
ration is  not  in  sufficient  compliance  with  sect.  4  of  the  Statute  of 
Frauds,  29  G.  2,  c.  3.  An  agreement  or  memorandum^  under  that  sec- 
tion, must  show  the  consideration.  Here  no  consideration  is  expressly 
^Qo-i  stated ;  and  the  only  question  is  whether  one  '^'can  be  implied  from 
^  the  terms.  That  can  be  only  where  the  implication  is  clear  and 
the  instrument,  on  the  face  of  it,  leaves  nothing  ambiguous.  Here 
many  different  considerations  might  be  suggested ;  as  the  promise  to 
supply  goods,  forbearance  for  the  price  of  goods  already  supplied,  a 
past  sale  of  goods  at  the  request  of  defendant.  Jenkins  v.  Reynolds, 
3  Br.  &  B.  14  (E.  0.  L.  R.  vol.  7),  is  much  like  this  case.  There  the 
following  note  was  held  insufficient :  <<  To  the  amount  of  1002.,  be  pleased 
to  consider  me  as  security  on  Mr.  James  Cowing  and  Co.'s  account." 
Richardson,  J.,  in  that  case  said :  <<  On  the  face  of  the  memorandum, 
it  does  not  appear  whether  the  agreement  relates  to  a  past  or  a  future 
transaction ;  it  might  apply  to  either,  or  even  to  an  illegal  debt ;  what- 
ever is  necessary  to  render  it  available  must  be  supplied  by  oral  testi- 
mony, and  with  that  view  the  declaration  is  framed,  stating  the  promise 
to  have  applied  to  a  future  supply  of  goods."  There  the  consideration 
of  the  agreement  was  stated  in  the  declaration,  to  be  a  future  supply,  as 

(a)  The  ease  wu  partlj  argued  on  12th  Norember 
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here  certiun  averments  appear  to  be  introduced  for  the  purpose  of  ex- 
plaining the  written  instrument.    Price  v.  Richardson,  15  M.  &  W.  539,t 
18  a  simikr  case;  where  Parks,  B.,  said  that  three  considerations  might 
be  suggested  from  the  instrument.     The  judgment  of  Tindal,  G.  J.,  in 
Hawes  v.  Armstrong,  1  NewCa.  761,  has  always  been  considered  as 
laying  down  the  correct  test.     He  says  :  <<  It  is  not,  however,  necessary 
that  such  consideration  should  appear  in  express  terms :  it  would  un- 
doabtedly  be  sufficient  in  any  case,  if  the  memorandum  is  so  framed  that 
any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it,  that 
*8ach,  and  no  other,  was  the  consideration  upon  which  the  under-  p^^n 
taking  was  given.     Not  that  a  mere  conjecture,  however  plausible,  ^ 
that  the  consideration  stated  in  the  declaration  was  that  intended  by 
the  memorandum,  would  be  sufficient  to  satisfy  the  statute :  but  there 
most  be  a  well  grounded  inference  to  be  necessarily  collected  from  the 
terms  of  the  memorandum,  that  the  consideration  stated  in  the  declara- 
tion, and  no  other  than  such  consideration,  was  intended  by  the  parties 
to  be  the  ground  of  the  promise."     And  there,  though  the  learned 
Judge  said  that  the  consideration  might  have  been,  and  most  probably 
was,  that  contended  for,  yet,  because  there  was  also  a  possible  construc- 
tion which  raised  another  consideration,  the  defendant  had  judgment. 
The  language  of  Tindal,  C.  J.,  is  adopted  in  Lord  Dbnman's  judgment 
in  Raikes  v.  Todd,  8  A.  &  E.  846  (E.  C.  L.  R.  85),  a  decision  strongly 
in  favour  of  the  defendant  here ;  and  that  decision  was  sanctioned  in 
Kennawaj  v.  Treleavan,  5  M.  &;  W.  498,t  where,  however,  the  plaintiff 
succeeded,  because  the  language  of  the  instrument  was  expressly  limited 
to  future  transactions.    [Lord  Oampbbll,  C.  J.,  referred  to  Goldshede 
V.  Swan,  1  Exch.  154. f]     Oral  evidence  was  certainly  there  admitted ; 
but,  if  the  decision  can  be  supported,  it  must  be  on  the  ground  that  the 
evidence  explained  a  term  used  in  the  instrument,  not  an  ambiguity 
arising  upon  the  terms.     [Lord  Campbell,  C.  J. — It  seems  to  be  some- 
thing like  receiving  oral  evidence  of  the  state  of  property  which  is  the 
subject  of  a  will.     Colbridgb,  J. — The  explanation  given  of  that  case 
in  Smith's  Lead.  Ga.  186  i,(a)  is,  that  the  ^instrument  there  was  p^q . 
<<not  ambiguous  as  to  what  was  the  matter  intended  to  be  the  con-  ^ 
rideration,  for  that  was  sufficiently  identified,  but  as  to  whether  that 
matter,  when  its  circumstances  were  ascertained,  would  furnish  a  suffi- 
cient consideration  in  point  of  law."]     The  decision,  so  explained,  is 
not  an  authority  in  favour  of  the  present  plaintiff.     [Erlb,  J. — Sup- 
pose a  man  to  be  both  a  banker  and  a  corn-factor,  and  that  the  instru- 
ment states  the  consideration  to  be  tho  giving  credit:  would  not  oral 
evidence  be  admissible  to  show  in  which  trade  he  was  to  give  the  credit  ?] 
Of  course  it  is  not  required  that  the  instrument  should  state  on  the 
face  of  it  every  conceivable  detail,  as,  for  instance,  whether  an  advance 
is  to  be  in  gold  or  notes:  <<the  substantial  cause  of  action,"  as  it  is 

(a)  Note  to  BIikiOTT  «.  DarneU,  1  Balk.  27. 
VOL.  XVI. — 10  G 
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ezpreBsed  by  Richasdsoh,  J.j{a)  must  be  sufficiently  disclosed.  [Colk- 
RIDGB,  J.,  referred  to  Brooks  v.  Haigh,  10  A.  &  E.  828(6)  (E.  G.  L.  R. 
Yol.  87.)]  That  case  turned  upon  the  admissibility  of  evidence  to 
explain  the  meaning  of  words' nsed;  the  attempt  here  is  to  explain  a 
written  contract  firamed  in  terms  of  which  the  meaning  is  not  in  dispute. 
[Eklb,  J. — ^Is  not  evidence  now  allowed  in  all  cases  where  the  instm- 
ment,  on  the  face  of  it,  might  have  either  of  two  meanings  T]  To  lay 
that  down,  would  be  simply  to  admit  evidence  to  explain  a  patent  ambi- 
guity. [Eble,  J.,  referred  to  Butcher  v.  Steuart,  11  M.  &;  W.  857.t 
Lord  Campbell,  C.  J. — ^The  guarantee  here  might,  grammatically, 
mean,  what  is  now  due,  or  what  will  be  due.]  Or  both.  [Erlb,  J. — 
Primft  facie,  it  seems  to  mean  as  much  as  is  now  due.]  If  so,  the  plain- 
^g.^  tiff  *must  fail ;  for  it  is  averred  that  nothing  was  due  at  the  time 

-I  of  making  the  instrument. 
Sew,  contri. — ^The  objection  comes  to  this:  that  the  guarantee 
might  be  bad ;  not  that,  under  the  circumstances  disclosed,  it  is  bad. 
[OoLBBiDGB,  J. — ^What  oral  evidence  do  you  say  you  could  give,  and 
what  is  it  to  explain  7]  Evidence  would  be  given  to  show  that  there 
was  no  inchoate  debt,  so  that  the  meaning  of  the  guarantee  must  be 
that,  if  the  plaintiff  would  let  Little  have  the  money,  the  defendant 
would  be  answerable  for  it.  It  is  true  that  all  the  contract  must  appear 
distinctly  on  the  face  of  the  instrument :  but  the  rule  means,  that  this 
must  be  so  when  the  circumstances  under  which  the  instrument  is  made 
are  known.  Many  of  the  cases  relate  to  the  question  whether  the 
guarantees  were  misdescribed  in  the  declaration  as  to  their  effect. 
Raikes  v.  Todd,  8  A.  &  E.  846  (E.  C.  L.  R.  vol.  35),  and  Price  v. 
Richardson,  15  M.  &;  W.  589,t  were  such  cases.  But  here  the  declara- 
tion merely  sets  out  the  instrument  in  terms,  and  states  the  circum* 
stances  under  which  it  was  given ;  so  that  no  question  of  variance  can 
arise.  In  Edwards  v.  Jevons,  8  Com.  B.  436  (E.  C.  L.  R.  vol.  65),  the 
concomitant  facts  were  first  stated  in  the  declaration,  and  then  the 
instrument :  and  it  was  held  that  the  instrument,  explained  by  the  facts, 
was  valid.  Brooks  v.  Haigh,  10  A.  k  E.  323  (E.  C.  L.  R.  vol.  37),  and 
Lysaght  tr.  Walker,  5  Bligh.  N.  S.  1,  27,  show  that  the  circumstances 
under  which  the  guarantee  is  made  may  be  token  into  consideration  to 
explain  its  meaning.  [Lord  Gaacpbbll,  C*  J.,  referred  to  Stadt  v.  LiU, 
9  East,  848,  S.  C.  at  N.  P.  (as  Stopp  v.  LiU),  1  Campb.  242.]  That 
case  is  an  authority  for  construing  the  instrument'  here  as  referring  to 
*Qf»1  ^^^^^^  advances.    Jarvis  v.  Wilkins,  7  M.  &  W.410,t  ^Russell  v. 

J  Moseley,  8  Br,  &  B.  211  (E.  C.  L.  R.  vol.  7),.  Newbury  v.  Arm- 
strong,  6  Bing.  201  (E.  C.  L.  R.  vol.  19),  and  Steele  v.  Hoe,  December 
19th,  Mich.  Vac.  1849, 14  Q.  B.  (E.  C.  L.  R.  vol.  68),  in  which  last  case 
this  Court  held  the  consideration  to  be  concurrent,  in  order  to  effectuate 

(a)  Jenkins  v.  Rejnoldf,  3  Br.  A  B.  24  (K.  C  L.  B.  toI.  7). 

(6)  In  Exch.  Ch.,  affirming  the  judgment  of  Q.  B.  in  Haigh  «.  Brooks,  10  A«  A  K  309  (B.  C. 
L.  B.  Tol  37). 
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the  contract,  are  similar  cases.     The  authorities  are  collected  in  note  (el) 
to  Forth  V.  Stanton,  1  Wins.  Saand.  211. 

P«Afey,  in  reply.— Cole  v.  Dyer,  1  Cro.  k  J.  461,t  S.  C.  1  Tyr.,  804, 
may  be  added  to  the  cases  showing  that  an  ambiguity  as  to  the  considera- 
tion on  the  face  of  the  instrument  inyalidates  the  guarantee.  Raikes  v. 
Todd,  8  A.  &  E.  846  (E.  C.  L.  R.  vol.  85),  was  not  decided  upon  a  question 
of  variance :  the  Court  held  that  the  instrument  was  ambiguous,  not  that 
it  could  not  have  the  effect  ascribed  to  it  in  the  declaration.  James  v. 
Williams,  5  B.  &  Ad.  1109  (E.  C.  L.  R.  vol.  27),  shows  with  what  cer- 
tainty the  consideration  must  appear  upon  the  instrument :  in  Bushell 
V.  Beavan,  1  New  Ca.  103,  124,  the  guarantee  was  held  ineffectual  for 
want  of  that  certainty  in  the  letter  of  guarantee.  The  principle  con- 
tended for  by  the  plaintiff  will  be  found  in  all  the  summaries  of  the  law 
upon  the  point.  The  attempt  is  here  to  give  extrinsic  evidence  to 
explain  the  contract.  [Lord  Campbbll,  C.  J. — The  question  is  whether 
the  state  of  circumstances  contemporaneous  with  the  making  of  the 
contract  may  not  be  shown.]  In  Groldshede  v.  Swan,  1  Exch.  154,t 
relied  upon  by  the  other  side,  the  language  of  some  of  the  Judges  goes 
to  the  full  length  of  allowing  evidence  to  be  given  to  explain  a  patent 
ambiguity.  [Lord  Campbell,  C.  J. — I  think  we  must  interpret  the 
language  by  reference  to  the  subject-matter.]  So  *interpreted,  p^g- 
the  case  is  no  authority  on  the  point  now  in  dispute :  it  then  goes  ^ 
no  farther  than  Shortrede  v.  Cheek,  1  A.  &  E.  57  (E.  C.  L.  K.  vol.  28), 
vhere,  a  promissory  note  being  mentioned  in  the  guarantee,  evidence 
vas  given  to  show  what  that  promissory  note  was.  In  Steele  r.  Hoc, 
Mich.  Vac.  1849,  14  Q.  B.  (E.  C.  L.  R.  vol.  68),  the  Court  thought  the 
instrument  sufficiently  unambiguous.  In  Butcher  t;.  Steuart,  11  M.  & 
W.  857,t  the  Court  held  that  the  agreement  did  not  come  at  all  within 
the  Statute  of  Frauds  :  there  was  therefore  no  judicial  decision  on  the 
present  point :  and,  further,  the  instrument  was  nx)t  positively  pronounced 
to  be  such  as  would  have  satisfied  the  statute  if  it  had  come  within  it. 
In  Stadt  9.  Lill,  9  East,  348,  the  instrument,  as  the  Court  construed  it, 
did  show  an  unambiguous  consideration.  So  in  Lysaght  v.  Walker,  5 
Bligh.  N.  S.  1,  Lord  Teitterden  considered  that  the  count  contained  the 
only  consideration  which  could  be  inferred  from  the  instrument,  taken 
by  itself;  and  in  Jarvis  v,  Wilkins,  7  M.  &  W.  410,t  and  Newbury  v. 
Armstrong,  6  Bing.  201  (E.  C.  L.  R.  vol.  19),  the  instrument  was  held 
to  show,  on  its  face,  a  future  consideration.  Russell  v.  Moseley,  3  Br. 
k  B.  211  (E.  C.  L.  R.  vol.  7),  S.  C.  6  B.  Moore,  621,  as  appears  from 
the  report  in  B.  Moore,  and  as  was  explained  in  Raikes  v.  Todd,  8  A. 
&  E.  853  (E.  C.  L.  R.  vol.  85),  does  not  amount  to  a  decision.  In 
Brooks  V.  Haigh,  10  A.  &  E.  323,  834  (E.  C.  L.  R.  vol.  37),  the  decision 
^as  that  the  giving  of  the  guarantee,  though  doubtful  in  its  effect,  was 
a  snfficient  consideration  for  the  promise :  what  was  said  on  the  present 
point  was  extrajudicial.     Doe  dem.  Hiscocks  v.  Hiscocks,  5  M.  &  W. 
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863, t(a). shows  that  an  ambiguity,  even  in  the  description  of  persons  in 

a  will,  cannot  be  explained  by  extrinsic  evidence. 

^Q^^      *Lord  Campbell,  C.  J. — I  trust  that  I  shall  not  be  swayed  by 

-^  mere  considerations  of  hardship  on  one  party  or  the  other,  but 
shall  decide  in  conformity  with  the  principles  of  law  and  the  decisions 
of  my  predecessors.  The  question  does  not  arise  here,  as  it  did  in 
Baikes  v.  Todd,  8  A.  &  £.  846  (E.  C.  L.  B.  vol.  35),  whether  the  con- 
tract is  proved  as  laid  in  the  declaration ;  for  the  declaration  sets  out 
the  guarantee  in  words  and  figures;  so  that  the  Court  have  to  see 
whether,  so  set  out,  it  contains  a  good  consideration.  If  it  does  not  do 
so  unambiguously  it  is  void  :  but  it  is  enough  if,  on  the  face  of  the 
instrument,  we  can  see  what  the  real  consideration,  is.  After  Wain  r. 
Warlters,  5  East,  10,  the  case  of  Stadt  t;.  Lill,  9  East,  348,  1  Camp. 
242,  followed,  which  has  always  been  considered  an  authority  for  the 
principle  that  the  Statute  of  Frauds  is  satisfied  if  you  can  gather  from 
the  instrument  the  fact  of  a  legal  consideration.  On  this  instrument 
itself,  looking  no  farther,  I  should  say  that  I  saw  the  consideration  to 
be  the  giving  credit  in  future  by  the  plaintifi*  to  Little.  But,  when  I 
look  at  the  facts  admitted  by  the  demurrer,  I  see  no  room  for  doubt. 
No  one  will  contend,  or  ever  has  contended  since  Meres  v.  Ansell,  3 
Wils.  275,  that  the  effect  of  a  written  instrument  can  be  varied  by  oral 
evidence ;  all  that  is  permitted  is  to  show  in  what  sense  words  are  used, 
by  showing  what  the  situation  of  the  parties  was  at  the  time.  I  think 
that  Shortrede  v.  Cheek,  1  A.  &  E.  57  (E.  C.  L.  B.  vol.  28),  Brooks  r. 
Hygh,  10  A.  &  E.  323  (E.  C.  L.  B.  vol.  87),  Goldshede  v.  Swan,  1 
Exch.  154,t  and  Edwards  v.  Jevons,  8  Com.  B.  436  (E.  G.  L.  B.  vol. 
65),  were  all  properly  decided.  The  result  is  in  exact  analogy  with  the 
rule  which  prevails  as  to  the  application  of  extrinsic  evidence  to  a  will : 
#QQi  7^^  ™^7  adduce  evidence  of  the  circumstances  *of  the  family  in 

-^  order  to  give  to  the  will  a  construction  which  it  would  not  other- 
wise necessarily  bear.  So  it  is  when  a  guarantee  has  been  given.  See 
what  the  defendant  admits  here :  that  the  plaintiff  had  been  applied  to, 
to  sell  goods  on  credit  to  Little,  to  which  the  plaintiff  had  agreed  pro- 
vided defendant  would  guaranty  the  debt;  and  that  the  defendant, 
having  notice  of  this  at  a  time  when  no  money  was  due  from  Little  to 
the  plaintiff,  gave  the  guarantee.  Now  the  guarantee,  according  to  its 
grammatical  construction,  may  apply  only  to  the  future  advances ;  and 
I  should  say  that  this  was  its  most  natural  interpretation.  But,  when 
you  find  that  Little  in  fact  owed  no  debts  at  the  time,  what  reasonable 
construction  can  we  give  to  the  guarantee  other  than  this,  that,  if  the 
plaintiff  would  give  credit  to  Little,  not  to  exceed  1002.,  the  defendant 
would  guaranty  the  debt?  I  need  not  go  through  the  bead-roll  of 
cases  :  no  doubt  they  establish  the  doctrine  that  the  consideration  must 
appear  unambiguously  on  the  face  of  the  instrument.     I  much  approve 

(a)  See  Doe  dem.  Allen  «.  AUen,  12  A.  A  B.  451  (B.  G.  L.  R.  vol.  40), 
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of  this  form  of  declaration.  It  avoids  the  peril  which  was  incurred  in 
Raikes  v.  Todd,  8  A.  &  E«'  846  (E.  G.  L.  R.  vol.  85) ;  it  sets  ont  the 
document  which  is  to  be.  .construed,  leaving  the  construction  to  the 
Court. 

CoLERiDOB,  J. — I  am  of  the  3ap[^.  opinion ;  and  I  think  the  case  verj 
clear.  There  is  no  doubt  as  to  fChtf 'general  rule  which  results  from 
putting  together  Wain  v.  Warlters,  5  Etile^t,  10,  and  Stadt  v,  Lill,  9  East, 
348,  1  Camp.  242.  There  must  be  li>ii.*igrjsement  or  a  memorandum 
of  one,  to  satisfy  the  Statute  of  Frauds ;'  Abd  the  consideration  is  part 
of  the  agreement ;  it  must  therefore  appear  oa-tlie  instrument,  ^^^  ^^ 
^either  in  express  terms,  or  by  implication  sudb  9A  .to  leave  no  *- 
ambiguity.  It  is  not' to  be  supplied  by 'extrinsic  eiiS^e ;  that  is  one 
rule.  But  there  is  another  rule :  that  you  may  expli^'t];i^  meaning  of 
the  words  used  by  any  legal  means.  Of  such  legal  mdjins-jone  is,  to 
look  at  the  situation  of  the  parties.  Till  you  have  done'  ihat^  it  is  a 
fallacy  to  say  that  the  language  is  ambiguous :  that  which  edds  in  cer- 
tainty is  not  ambiguous.  Now  one  ambiguity,  when  the  instrument 
alone  is  looked  at,  is  the  Ume  to  which  the  writer  refers.  He  often 
puts  himself  in  such  a  position  as  to  anticipate  the  time,  and  thus  uses 
a  word  which  ordinarily  denotes  present  time  to  denote  the  future.  In 
order  to  know  what  he  means,  you  may  look  at  the  context  of  the  instru- 
ment and  at  the  surrounding  circumstances.  Now  here  I  should  say 
that  the  context  alone  was  sufficient  to  lead  to  the  meaning :  <«  any  sum 
or  sums  of  money  due  to  you  from  Mr.  Andrew  Little,"  « the  amount 
not  to  exceed  at  any  time  the  sum  of  1002."  In  the  language  of  ordinary 
life  that  would  import,  <<  you  may  let  him  incur  debt,  but  not  beyond 
lOOZ.,  and  I  will  guaranty  it."  But  suppose  for  the  sake  of  argument, 
that  the  words  might  mean  either  past  or  future  debts.  The  declara- 
tion sets  out  what  the  circumstances  of  the  parties  were.  It  was  open 
to  the  defendant  to  put  the  plaintiff  to  the  proof  of  these  circumstances ; 
and,  if  the  defendant  had  failed  to  establish  them,  this  mode  of  inter*- 
pretation  would  have  failed.  But  the  defendant  chooses  to  demur, 
alleging,  in  effect,  that  the  plaintiff  has  no  right  to  go  into  those  cir- 
cumstances. In  that  the  defendant  is  wrong ;  and  he  thus  admits  the 
facts  and  gives  the  plaintiff  the  benefit  of  them. 

WiOHTMAN,  J. — I  am  of  opinion  that  the  plaintiff  is  ^entitled  ^^^  ^^ 
to  judgment.  No  doubt  the  consideration  must  appear,  either  ^ 
expressly  or  by  necessary  implication.  The  construction  has  often  been 
disputed  on  a  question  as  to  variance :  but  here  the  instrument  is  set 
out  in  express  terms.  It  is  said  that  these  are  ambiguous,  and  that 
the  debt  may  be  either  past  or  fature.  I  cannot  so  read  the  instrument : 
it  appears  to  me  that  the  debt  is  unambiguously  future.  There  might 
be  an  ambiguity  in  the  earlier  words ;  but  then  comes  the  proviso  that 
the  debt  is  not  to  exceed  100/.,  which  can  refer  only  to  a  future  debt. 
It  is  therefore  not  necessary  to  inquire  into  the  propriety  of  letting  in 
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an  explanation  by  extrinsic  evidence ;  though,  on  that  point,  I  agree  with 
the  rest  of  the  Court.  Bat  I  think  that  t;he  instrument  is  not  ambi- 
guous,  and  that  Mr.  Pashlejf's  point  doea:not.  arise. 

Erlb,  J. — I  am  of  the  same  opinio^.  J  am  surprised  to  find  that 
the  learned  counsel  for  the  defendant  af^er  the  decisions  in  this  Court, 
the  Common  Pleas,  and  the  Ez^bej^er,  disputes  the  doctrine  that  evi- 
dence of  the  circumstances  of/the  parties  may  be  let  in  to  explain  the 
meaning  of  an  instrument^  '.IT the  words  had  been,  <<I  promise  to  pay 
any  sum  due,"  evidence  rni^lur  have  been  given  to  show  that  nothing  was 
due.  So  the  words  ^'^baving  advanced"  might  be  shown  to  refer  to  a 
contemporaneous  sAvjuaoe  by  evidence  that  nothing  had  been  advanced 
before.  So  hevfi^fivSience  is  admissible  to  show  the  meaning  of  the  word 
<<  due."  A  fummkry  of  the  law  on  this  point  is  given  in  Mr.  Wigram's 
^1021  ''^^'f^^  ^^  Evidence,  p.  88,  ed.  8  ;(a)  only,  I  apply  to  all  ^instru- 
-^  •lEfients*  what  the  learned  author  lays  down  as  to  wills.  He  says, 
« that  CoVirts  of  law  recognise  that  natural  dependence  which  exists 
between  language  and  the  circumstances  with  reference  to  which  it  is 
used,  and  which  makes  a  knowledge  of  such  circumstances  necessary  to 
a  right  interpretation  of  the  language ;  and  consequently,  that  a  refer- 
ence to  such  circumstances,  in  expounding  a  will,  is  strictly  consistent 
with  the  office  simply  of  determining  the  meaning  of  the  testator's 
words."  If  no  reference  to  external  circumstances  were  to  be  allowed, 
there  would  be  no  written  instrument  which  might  not  be  ambiguous. 

Judgment  for  the  plaintiff. 

(a)  An  Ezamination  of  the  roles  of  law  reipecting  the  admiuion  of  eztrinsio  eridenee  in  aid 
of  the  interpretation  of  wills.    See  aeot  71,  Ae.  (p.  67.) 

HowoTer  great  i«  the  diTenity  of  the  deel*  eontradleting  the  legal  eflTectof  the  order:  Her^ 

fioDi  in  the  different  etatee  of  the  anion  in  riok  9,  Bean,  2  Appleton,  51.    In  an  actios  on 

regard  to  the  admissibility  of  parol  evidence  to  an  agreement  for  the  payment  of  a  certain  eiiiD, 

explain,  alter,  or  contradict  written  contraets,  if  the  promissor  shonld  not  do  a  certain  act^ 

there  leems  no  doabt  that  the  general  prineiple  where  the  qnettioa  is  whether  such  ram  is  a 

stated  in  this  ease— that  the  facts  in  regard  to  penalty,  or  Uqoidated  damages,  parol  eTidenee 

the  condition,  circnmstances,  and  relations  of  is  admissible  concerning  the  8ubjeet*matter  of 

the  parties  may  be  given  in  CTidence,  wheroTer  the  agreement,  so  far  as  respects  the  sitvation 

they  tend  to  throw  light  npon  the  troe  meaning  of  the  parties  and  the  (hots  relating  to  tbo 

and  intent  of  the  parties  to  the  writing.    Thus,  agreement,  and  especially  to  the  consideration 

parol  evidence  may  be  given  to  ezplidn  a  writ-  thereof:    Hodges    o.   King,    7    Metcalf,    583. 

ten  agreement  so  far  as  to  give  loeaUtj  and  Though  parol  evidence  is  not  admisnbla   to 

identity  to  the  subject-matter  of  it  and  ^ply  contradict  or  control  the  import  of  a  bond,  yet 

the  contract  to  it:  Bertsh  o.  The  Lehigh  Coal  it  is  admissible  to  show  the  sitnation  of  the 

and  Kavigation  Co.,  4  Rtwle,  180.    Brldence  parties  at  the  time  it  was  given,  Che  ol^eet  ia 

is  admissible  to  show  the  eireamfltaaeee  under  yiew,  and  the  eonsidtration:  Baldwin  «.  Carter, 

which  and  the  considerat  an  for  which  an  order  17  Conn.  201.  102 

was  drawn,  such  evidence  neither  vaiying  nor 
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HUMPHRIES  V.  BROGDEN.    Nov.  21. 
Reported,  12  Q.  B.  739  (£.  G.  L.  R.  voL  64). 


ROGERS  and  BEEDLE  v.  DRIVER.    Nov.  27. 

A  maBQfaetarer  iiiTented  a  new  form  of  briok ;  eonatnietuig  the  brieki  so  that  by  meani  of  cor- 
responding ^wrtnrei  in  their  lidee,  eylindrleal  pauagee  were  formed  between  them  when  tbej 
were  laid  together,  and  advantagee  were  afforded  for  TentUation  and  other  pupoiei,  and  ezpenee 
wa«  eared.  Held,  that  the  design  might  properlj  be  regietered  under  itat  6  A  7  Vict  e.  65,  ae' 
being  for  "  the  ihape  or  eonfignration"  of  an  "  article  of  manofaotnre  baring  reference  to  lome 
povpoee  of  ntiU^  (Met  S). 

And  thia,  whether  the  inrention  might  hare  been  the  fnlject  of  a  patent  or  not:  if  to  which. 


Assumpsit  on  a  contract  by  defendant  to  pay  money  to  the  plaintiffs 
for  the  liberty  of  granting  licenses^  as  their  agent,  to  use  a  certain 
registered  design.  Breach :  non-payment  of  501,  The  first  count  of  the 
declaration  recited  that  plaintifi  were  jointly  interested  in  a  certain 
original  design  for  the  manufacture  of  bricks  known  by  the  name  of 
Ventilating  bricks,  which  had  been  inyented  by  the  plaintiff  Beedle  and 
duly  registered  *by  him  pursuant  to  the  act  6  &  7  Vict.  c.  65,  r^^r^n 
ii  to  amend  the  laws  relating  to  the  copyright  of  designs."  ^ 

Plea  (among others):  that  the  original  design  in  the  first  count  men- 
tioned was  not  a  new  or  original  design  within  the  true  intent  and 
meaning  of  the  statute ;  whereby  the  said  alleged  registration  thereof 
was  and  is  void  and  of  no  effect.  Averment  that  defendant  made  and 
entered  into  the  said  agreement  in  the  first  count  mentioned  upon  the 
faith  and  consideration  that  the  said  original  design  herein  mentioned 
was  a  new  or  original  design  within  the  true  intent,  &c.,  of  the  statute, 
and  not  otherwise,  and  that  the  plaintiffs,  or  one  of  them,  had  the  sole 
right  to  apply  the  said  design  to  the  manufacture  of  bricks,  and  to  make 
and  sell  bricks  according  to  the  said  design  for  the  term  of  three  years 
from  the  time  of  the  said  design  being  registered  according  to  the  said 
Btatnte,  and  that  the  plaintiffs  or  one  of  them  had  the  right  or  power 
of  appointing  defendant  their  sole  and  only  agent  for  making  and  grant- 
ing licenses  to  make  bricks  according  to  the  said  registered  design  within 
the  true  intent,  &c. :  And  that,  at  the  time  he  so  made  and  entered 
into  the  said  agreement,  defendant  believed  that  the  said  appointment 
of  him  by  the  plaintiffs  their  sole  and  only  agent  was  an  appointment 
to  make  the  said  bricks  and  grant  licenses  to  make  the  same  according  to 
a  new  or  original  design  within  the  true  intent,  &c. :  and  that  defend- 
ant did  not  then  know  that  the  said  design  was  not  a  new  or  original 
deaign  within  the  true  intent,  &c.,  so  that  the  said  registration  thereof 
Toid.    Averment  that  there  riever  was  any  other  consideration  or 
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value  whatever  for  defendant's  said  agreement  and  promise  than  the 
alleged  appointment  of  him,  the  defendant,  by  the  plaintiffs  as  their 
sole  and  only  agent  for  ^making  and  for  granting  licenses  to  make 
the  said  bricks  in  the  first  count  mentioned.     Verification. 

Replication :  That  the  said  original  design  in  the  first  count  mention- 
ed was  a  new  and  original  design  within  the  true  intent  and  meaning 
of  the  said  statute.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Pattbson,  J.,  at  the  Berkshire  Spring  Assizes, 
1850,  it  appeared  that  the  bricks  of  which  a  design  had  been  registered 
were  intended  for  use  in  garden  walls,  and  buildings  generally,  in  situa- 
tions to  which  common  bricks  are  adapted.  Each  was  of  the  size  of 
two  common  bricks ;  and  each  brick  had,  on  two  of  its  opposite  sides, 
a  semicircular  cavity,  corresponding  with  a  similar  cavity  in  the  brick 
which  was  to  be  placed  next  to  it ;  so  that  when  two  were  laid  together 
a  cylindrical  aperture  was  formed ;  and,  when  the  bricks  were  built  into 
a  wall,  the  apertures  being  fitted  to  each  other,  there  was  a  cylindrical 
passage,  between  every  two  bricks,  from  the  top  to  the  bottom  of  the 
structure.  By  this  plan,  in  addition  to  the  saving  of  duty  and  mate- 
rials, the  advantages  of  ventilation  were  obtained ;  the  walls  so  con- 
structed were  sooner  dried ;  and  hot  air  could  be  circulated  in  fruit 
walls :  the  invention  was  also  applicable  to  the  formation  of  chimney 
flues.  The  shape  and  configuration  were  (as  the  plaintiffs  contended) 
new.  For  the  defendant  it  was  objected  that  the  consideration  on  the 
part  of  the  plaintiffs  failed,  inasmuch  as  the  design  in  question  was  not 
a  subject  of  registration  within  the  meaning  of  stat.  6  &  7  Vict.  c. 
ni'if\f''y  65,(a)  but  was  an  *invention  for  which,  if  original,  a  patent 
■*  should  have  been  taken  out.  Patteson,  J.,  overruled  the  objec- 
tion, and  left  the  case  to  the  jury  upon  the  evidence ;  and  the  plaintiff 
had  a  verdict  for  502. 

(a)  Stat  6  A  7  Viet  o.  66,  8. 1,  tecites  as  follows.  "Whereas  by  an  act  passed/'  ^c.  (5  A  6 
Vict  c.  100)  '* '  to  consolidate  and  amend  the  laws  relating  to  the  copyright  of  designs  for  orna> 
menting  articles  of  mannfaetare/  there  was  granted  to  the  proprietor  of  any  new  and  original 
design,  with  the  ezoeptions  therein  mentioned,  the  sole  right  to  apply  the  same  to  the  ornament- 
ing of  any  article  of  manufacture  or  any  such  substance  as  therein  described  during  the  rcspectire 
periods  therein  mentioned:  And  whereas  it  is  expedient  to  extend  the  protection  afforded  by  the 
said  act  to  such  designs  hereinafter  mentioned,  not  being  of  an  ornamental  character,  as  are  not 
included  therein:  Be  it  enacted,"  Ac,  "  that  this  act  shall  come  into  operation,"  Ac, 

Sect  2.  "  And  with  regard  to  any  new  or  original  design  for  any  article  of  manufacture  bar- 
ing reference  to  some  purpose  of  utility,  so  far  as  such  design  shaU  be  for  the  shape  or  config:n> 
ration,''  whether  for  the  whole  or  only  for  part,  "  bo  it  enacted,  That  the  proprietor  of  such  design 
not  previously  published  within  the  United  kingdom  of  Great  Britain  and  Ireland  or  elsewhere 
sbaU  have  the  sole  right  to  apply  such  design  to  any  article,  or  make  or  sell  any  article  acoordiag 
to  such  design,  fur  the  term  of 'U;ree  years,  to  be  computed  from  the  time  of  such  design  being 
registered  according  to  this  act:  Provided  always,  that  this  enactment  shall  not  extend  to  such 
designs  as  are  within  the  provisions  of  the  naid  act  or  of  two  other  acts,"  Ac. :  38  G.  3,  o.  71, 
and  54  G.  3,  e.  56,  as  to  models  and  casts  from  sculpture. 

Sect  3  provides  '*  That  no  person  shall  be  entitled  to  the  benefit  of  this  Act  naless  such  desSga 
kave  before  publication  thereof  been  registered  according  to  this  Act" 

See,  as  to  these  provisions,  Norman  on  The  Law  and  Practice  of  the  Copyright,  Ae.,  of 
Designs;  London,  1851,  pp.  26  et  seq.,  and  the  cases,  and  directions  from  the  of&oe  of  ^b* 
registrar,  there  stated. 
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/.  Chr<iyy  in  the  next  term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
groand  of  misdirection. 

Alexander  and  Selfe  now  showed  cause. — Stat.  6  &  7  Vict.  c.  65, 
supplies  an  omission  in  the  former  actj  5  &  6  Vict.  c.  100,  which  ex- 
tended only  to  designs  of  ornamental  work.     The  present  act,  sect.  2, 
applies  in  direct  terms  to  the  design  now  in  question.    [Patteson,  J. — 
There  are  cases  now  depending,  under  this  clause,  upon  convictions.(a)] 
The  earlier  act,  2  &  8  Vict.  c.  17,  repealed  by  stat.  5  &  6  Vict,  p^-  ^^ 
*c.  100, 8. 1,  would  have  protected  this  design ;  for  it  gave  twelve  ^ 
months'  exclusive  property  in  registered  designs  <<for  the  shape  or 
configuration  of  any  article  of  manufacture,  except  lace,*'  and  with 
some  other  exceptions,  which  are  not  material.    It  is  not  conceded  that 
the  forming  a  brick  with  two  sides  partly  concave,  instead  of  making  it 
a  complete  parallelogram,  is  a  new  manufacture  for  which  a  patent  could 
be  taken  out :  the  instances  collected  in  Godson  on  Patents  {h)  rather 
show  the  contrary.     But,  supposing  that  a  patent  could  have  been 
obtained  for  these  bricks,  it  may  be  at  the  proprietor's  option  to  regis- 
ter, if  he  will  be  content  with  three  instead  of  fourteen  years'  mono- 
poly.   (They  contended  also  that  the  defendant  was  estopped  by  the 
terms  of  his  agreement  from  raising  the  present  objection ;  but  no  deci- 
sion was  given  on  this  point.) 

/.  Qraify  contrS.(<?)^Stat.  6  &  7  Vict.  c.  65,  is  one  of  a  series  of 
acts  relating  to  the  same  subject ;  and  all  must  be  looked  at  in  order 
to  ascertain  the  intention  of  the  Legislature.    The  enactments  previous 
to  Stat.  5  &  6  Vict.  c.  100,  are  enumerated  in  the  schedules  to  th^t 
statute :  they  are  all  acts  for  the  protection  of  copyright  in  desigm^. 
Stat.  5  &  6  Vict.  c.  100,  repealed  these  acts,  and  gave  protection  gene- 
rally to  all  designs  for  ornament,  whether  in  shape  or  in  configuration 
or  otherwise.     These  several  acts  gave  protection  to  things  which  were 
in  need  of  protection,  because,  not  being  new  manufactures,  they  could 
not  be  the  subject  of  a  patent.     Then  came  stat.  6  &  7  Vict.  c.  65, 
which  (sect.  2)  extends  the  protection  to  any  new  <<  design  for  ^^^  ^^ 
any  article  of  ^manufacture  having  reference  to  some  purpose  ^ 
of  utility,  so  far  as  such  design  shall  be  for  the  shape  or  configuration 
of  such  article."     That  must  have  been  intended,  like  the  rest  of  the 
code  of  which  it  is  a  part,  to  protect  designs  properly  so  called.     New 
manufactures,  the  novelty  of  which  may  depend  upon  shape  and  con- 
figuration, were  already  the  subject  of  a  patent,  and  did  not  require 
&ny  fresh  protection.     The  invention  in  this  particular  case  was  one 
which  might  be  the  subject  of  a  patent.     [Erlb,  J. — The  result  of  the 
Dew  shape  and  configuration  of  the  brick  appears  to  be  very  useful ;  I 
think,  if  the  legislature  had  known*  of  the  existence  of  this  kind  oi 

(o)  See  Regioa  v.  BefseU,  BMter  term  (April  26)  1861. 

\h)  See  Book  2,  e.  3,  p.  35,  e<  tq,,  2d  ed. 

(e)  The  reit  of  the  esie  is  reported  by  C.  BUokbam,  Eeq 
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brick,  they  might  have  referred  to  it  in  a  schedule  to  exemplify  what 
they  meant  by  a  new  design  for  an  <<  article  of  manufacture  having 
reference  to  some  purpose  of  utility/'  which  they  protect  so  far  as  it 
is  « for  the  shape  or  configuration ;"  so  that  this  design  is  distinctly 
within  the  words  of  the  enactment :  and,  it  being  doubtful  whether  the 
inyention  might  not  be  the  subject  of  a  patent,  your  argument  is,  that 
that  doubt  takes  the  design  out  of  the  plain  words.] 

Pattbson,  J. — ^I  thought  at  the  trial  that  this  invention  was  of  a  new 
design  for  the  shape  and  configuration  of  a  brick,  and  that  it  was  for 
the  purpose  of  the  utility  which  arose  from  that  design ;  and  conse- 
quently that  it  was  not  within  the  earlier  act,  5  &  6  Vict.  c.  100,  but  is 
within  the  latter  one,  6  &  7  Vict.  c.  65.  The  new  shape  and  configura- 
tion are  all  that  makes  the  invention  useful,  and  the  plaintifis  had  a 
right  to  register  those.  The  question  whether  the  inventor  of  a  new 
manufacture  can  limit  his  right,  and  register  only  its  shape  and  confi- 
guratbn,  does  not  arise  in  this  case ;  nor  is  it  necessary  to  say  anything 
on  the  other  point. 

^-ir^a-^  "^CoLERiBOB,  J. — ^Even  if  this  were  a  new  manufacture,  it  is 
^  not  clear  to  me  that  we  could  cut  down  the  words  of  the  act,  and 
say  that,  because  the  new  manufacture  was  the  subject  of  a  patent,  the 
shape  and  configuration  were  not  also  the  subject  of  registration :  there 
may  be  many  reasons  why  the  legislature  should  allow  an  inventor,  if 
he  pleases,  to  take  a  cheaper  right  for  a  shorter  period  of  time.  But  it 
seems  to  me  clear  that  the  present  case  is  within  both  the  words  and 
the  meaning  of  the  act.  I  do  not  mean  to  express  any  opinion  whethei 
the  present  invention  could  or  could  not  be  the  subject  of  a  patent. 

WiGHTMAN,  J. — I  also  think  this  invention  is  within  the  very  words 
as  well  as  within  the  meaning  of  the  statute.  The  novelty  is  in  the 
new  shape  and  configuration  of  that  ancient  article  of  manufacture 
called  a  brick :  and  I  agree  with  my  Brother  Erle  that  it  is  precisely 
such  a  specimen  of  a  new  design  for  an  article  of  manufacture  having 
reference  to  a  purpose  of  utility  as  might  have  been  referred  to  by  the 
legislature  as  explanatory  of  their  meaning. 

Erle,  J. — If  this  invention  be  the  subject  of  a  patent,  on  which  I  say 
nothing  either  one  way  or  the  other,  still  I  can  see  nothing  to  prevent 
the  inventor  having  a  concurrent  right  to  take  out  a  patent  or  to  take 
the  smaller  protection  given  by  this  act. 

Rule  discharged* 


BARTON  V.  BICKNELL,  Clerk.    Nov.  27. 
Reported,  13  Q.  B.  893  (E.  C.  L.  R.  vol.  66). 
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•The  QUEEN  v.  The  Inhahitanta  of  TURWESTON.      ^^ino 

Nov.  28.  L  l«» 

Indictment  sgainst  a  parish  stated  that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  was  a  Queen's  common  highway,  leading  {torn  T.  to  E.,  nsed  for  all  the  liego 
sabjeete,  Ae. :  that  part  of  the  same  Queen's  common  highway,  sitnate,  Ac,  in  the  said  parish, 
on,  Ac,  and  continually,  Ac,  was  and  yet  is  out  of  repair;  and  that  the  inhabitants  of  the 
said  pwish  ought  to  repair,  Ac 

On  the  trial  it  appeared  that  the  highway  had  been  made  within  living  memory. 

Held,  no  Tariance :  for  that,  in  an  indictment  againat  a  parish,  it  was  not  material  whether  the 
way  was  immemorial  or  not ;  and  the  antiquity  of  the  road  was  not  so  averred  in  the  indict* 
ment  aa  to  become  an  essential  part  of  the  description. 

It  ^ipeared  farther  that  the  way  from  T.  to  B.  referred  to  in  the  indictment  led  from  T.  into  the 
tnmpike  road  from  Buckingham  to  Brackley ;  then  lay,  for  a  short  distance,  along  that  road ; 
and  then  branched  off  to  B.    This  was  the  direct  way  between  T.  and  B. 

Held,  that  the  way  was  properly  described  as  from  T.  to  B. 

Indigtmbnt,  charging  that,  <<  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  was,  and  yet  is,  a-common  and  ancient 
Queen's  highway,  leading  from  the  village  of  Torweston  in  the  county 
of  Bucks  to  the  village  of  Evenley  in  the  county  of  Northampton, 
used*'  for  all  the  liege  subjects  of  our  said  Lady  the  Queen  and  of  her 
predecessors,  with  their  horses,  coaches,  carts,  and  carriages,  to  go, 
return,  pass,  ride,  and  labour  at  all  times  of  the  year  at  their  will  and 
pleasure;  and  that  <«a  certain  part  of  the  same  Queen's  common  high- 
way, situate,  lying,  and  being  in  the  parish  of  Turweston"  aforesaid, 
beginning  at  and  leading  out  of  the  Buckingham  and  Brackley  turnpike 
road  at  and  through  a  gate  nearly  opposite  the  windmill  in  the  parish 
of  Tnrweston  aforesaid,  and  so  continuing  towards  the  village  of  Evenley 
aforesaid  as  far  as  the  new  Buckinghamshire  Railway  bridge,  for  the 
length  of  2997  feet,  and  being  of  the  breadth  of  SO  feet,  <<  on  the  1st 
day  of  January  in  the  12th  year  of  the  reign,"  &c.,  «and  continually  after- 
wards until  the  day  of  the  taking  of  this  inquisition,  was,  and  yet  is,  in 
great  decay"  for  the  want  of  due  reparation,  &c.  Averment,  that  the 
inhabitants  of  the  parish  of  Turweston  in  the  said  county  ought  to  repair. 
*Plea :  Not  guilty.  r*110 

On  the  trial,  before  WianxMAK,  J.,  at  the  Aylesbury  Spring  ^ 
Assizes  in  this  year,  it  appeared  that  part  of  the  highway  in  question  was 
immemorial,  but  part  had  been  formed  and  dedicated  within  living  memory. 
It  appeared  also  that  a  person  travelling  on  the  way  described  from 
Tnrweston  to  Evenley  would  pass  into  the  Budcingham  and  Brackley 
turnpike  road,  travel  a  short  distance  along  that  road,  and  then  turn 
off  into  a  distinct  road,  which  led  to  Evenley.  It  was  objected  on 
behalf  of  the  defendants  that  the  highway  was  misdescribed  as  imme- 
morial, part  of  it  having  become  a  road  within  memory ;  and,  further, 
that  the  portion  of  highway  between  the  Buckingham  and  Brackley 
road  and  Evenley  was  not  part  of  a  road  from  Turweston  to  Evenley, 
inasmuch  as  a  person  leaving  Turweston  came  into  and  travelled  along 
a  distinct  line  df  turnpike  road  before  he  entered  upon  the  highway  m 
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question,  which  immediately  led  to  Erenley.    Wightman,  J.,  reserved 
the  points.    Verdict  for  the  Crown. 

Prendergagty  in  last  Easter  term,  moTed(a)  to  enter  a  verdict  for  the 
defendant  on  the  two  objections.     [Erle,  J. — ^Are  not  the  words  <<  from 
time  whereof,"  &c.,  sorplnsage  here  ?    Lord  Campbell,  C.  J. — They 
do  not  alter  the  obligation.    Pattbson,  J. — Did  you  ever  see  an  indict- 
ment stating  that  the  highway  became  so  by  dedication  ?     <<  From  time," 
jtc,  is  surplusage.(&)]    The  averment  leads  the  defendant  to  expect  a 
different  course  of  proof,    pjord  Campbell,  C.  J. — The  defendant  is 
♦1111  *B°PP^^^^  ^^  understand  the  law :  if  he  does,  he  is  not  misled.     If 
-^  the  indictment  alleged  that  the  highway  was  over  a  rocky  bot- 
tom, whereas  it  lay  in  fact  over  a  peat  moss,  would  that  be  a  variance  ?] 
A  dictum  of  Lord  Denmak,  C.  J.,  in  Rex  v.  The  Marchioness  Dowager 
of  Downshire,  4  A.  &  E.  232,  239  (E.  C.  L.  B.  vol.  81),  (cited  at  the 
trial)  expressly  supports  this  objection.    [Lord  Campbell,  C.  J. — ^It  is 
but  a  dictum.]    As  to  the  second  point :  the  way  out  of  repair  was 
proved  to  be  merely  a  branch  from  the  Buckingham  and  Brackley 
turnpike  road.     [Erle,  J. — The  way  is  the  highway  from  Turweston  to 
Evenley,  though  part  of  it  lies  along  the  turnpike  road.     The  turnpike 
road  itself  is  a  parish  road ;  if  it  is  out  of  repair  the  parish  is  indictable. 
Lord  Campbell,  C.  J. — ^A  turnpike  road  is  a  very  good  terminus :  but 
a  neighbouring  village  is  a  more  convenient  one.     You  must  treat  the 
question  as  if  there  were  no  turnpike  trust.    Wightman,  J. — ^Unless 
the  turnpike  road  was  made  the  terminus,  no  other  terminus  than 
Evenley  was  shown.]    Bex  v.  Great  Canfield,  6  Esp.  N.  P.  6,  136,  is 
an  authority  for  this  objection.     [Lord  Campbell,  C.  J. — There  the 
road  was  described  as  from  A.  to  B.  and  thence  to  C,  whereas  the  way 
from  A.  to  C.  branched  off  before  a  person  would  arrive  at  B.,  and 
whoever  had  gone  thither,  must  have  returned,  in  order  to  reach  C. 
Here  the  road  described  seems  to  have  been  the  nearest  between  Tur- 
weston and  Evenley.     Patteson,  J.,  mentioned  Begina  v.  Steventon, 
1  Car.  &  Kir.  65  (E.  C.  L.  B.  vol.  47).    Lord  Campbell,  C.  J.-^We 
think  the  termini  were  sufficiently  proved.    But  on  the  first  objection 
there  will  be  a  rule  to  show  cause,  as,  besides  the  dictum  cited,  and  to 
*1191  ^^^^  ^^^  highest  respect  *is  due,  the  objection  seems  to  be  sap- 
-^  ported  by  some  other  authorities.] 
Per  Curiam.  Bule  nisi  on  the  first  point. 

Bule  refused  on  the  second. 

O'MaUet/y  with  whom  was  Wells^  now  showed  cause. — ^Assuming  tbe 
dictum  in  Bex  v.  The  Marchioness  Dowager  of  Downshire,  4  A.  &  £. 
289  (E.  C.  L.  B.  vol.  31),  to  be  correct,  that  case  does  not  bear  out 
the  present  objection.    The  question  there  was  whether  the  way  out 

(a)  Before  Lord  Oampbill,  0.  J.,  Pattxiov,  Wioethah,  ud  Brli,  Js. 
(6)  Aipindiai  •.  Biown,  8  T.  B.  265.    Bolt  v.  Stennet^  S  T.  R.  606. 


16  ADOLPHUa  &  ELLIS.    N.  S.  112 

of  repair  was  properly  described  as  an  entire  way  having  the  church  for 
its  terminus ;  and  the  Court  held  that  it  was,  there  being  a  path  which 
led  from  the  portion  of  way  shown  to  be  immemorial  (through  at  an 
acute  angle  with  it)  to  the  church.  And  it  was  with  reference  to  this 
path  that  Lord  Denman,  C.  J.,  said :  « If  the  whole  path  were  described 
as  immemorial,  there  would  certainly  be  a  variance."  He  did  not  even 
say  that  the  variance  would  be  fatal ;  and  Coleridge,  J.,  said  only  that, 
if  the  averment  had  been  as  suggested,  he  would  have  felt  a  difficulty. 
Hegina  r.  Westmark,  2  M.  &  Rob.  805,  may  also  be  mentioned  on  the 
other  side ;  but  there  the  indictment  was  against  a  tithing,  not  a  parish ; 
it  was  therefore  necessary  to  show,  not  an  immemorial  highway,  but  an 
immemorial  obligation  to  repair ;  the  proof  failing  in  this  latter  respect, 
the  indictment  was  unsupported.  The  case  is  cited  in  note  {d)  to  Rex 
V.  Stoughton,  2  Wms.  Saund.  158  a,  6th  ed.,  as  showing  that,  if  a  high- 
way described  as  immemorial  be  shown  to  have  come  into  existence 
within  memory,  the  variance  is  fatal;  but  the  learned  editor  appears  to 
hare  been  milled  as  to  the  *point  decided.  The  present  indict-  ^^^  ^  q 
ment  would  have  been  good  without  the  words  «from  time  *- 
whereof,"  &c.  The  rule  laid  down  by  Lawrence,  J.,  in  Williamson  v. 
Allison,  2  East,  446, 452,  is  applicable  here :  « If  th^  whole  of  an  averment 
may  be  struck  out  without  destroying  the  plaintiff's  right  of  action,  it 
is  not  necessary  to  prove  it ;  but  otherwise,  if  the  whole  cannot  be 
strack  out  without  getting  rid  of  a  part  essential  to  the  cause  of  action : 
for  then,  though  the  averment  be  more  particular  than  it  need  have 
been,  the  whole  must  be  proved  or  the  plaintiff  cannot  recover."  Peppin 
V.  Solomons,  5  T.  R.  496,  there  cited,  Bromfield  v.  Jones,  4  B.  &  C« 
380  (E.  C.  L.  R.  vol.  10),  and  Attorney  General  v.  Clerc,  12  M.  k  W. 
640,  t  exemplify  the  rule.  K  it  were  necessary  to  aver  that  a  man 
went  to  London,  and  the  pleadings  stated  that  he  went  to  London  on 
horseback,  the  last  two  words  might  be  rejected  as  immaterial ;  but,  if 
the  statement  were  that  he  rode  to  London,  the  immaterial  fact  would 
be  inseparable  from  the  material  one,  and  both  must  be  proved.  The 
case  of  entire  prescription  wrongly  averred  is  analogous.  It  has  been 
held  that,  although  the  termini  of  9'  highway  need  not  be  stated,  the 
proof,  if  they  are  averred,  must  correspond  with  the  averment :  but  that 
is  because  the  obligation  to  repair  may  depend  upon  the  terminus. 
(  WelUj  on  the  same  side,  was  not  heard.) 

Prendergast  and  Keane^  contrd.. — The  fact  of  the  highway  being 
immemorial  is  here  so  mixed  up  with  the  description  of  it  as  to  be  an 
essential  part  of  the  allegation  that  it  is  a  highway.  The  question  is, 
in  such  cases,  whether  the  descriptive  words  point  to  anything  which  is 
significant  and  makes  a  substantial  difference  between  the  *thing  r^-f-i^ 
described  and  others  of  the  same  kind.  In  Rex  v.  St.  Weonard's,  *- 
5  Car.  &  P.  679  (E.  C.  L.  R.  vol.  24),  the  indictment  described  a  way 
for  passengers  with  horses,  coaches,  carts,  and  other  carriages;  the 

H 


lU  REGINA  9.  TURWESTON.    M.  T.  1850. 


evidence  proved  a  way  for  passengers  with  horses  only ;  and,  there  being 
no  count  for  a  bridleway  merely,  Parke,  B.,  directed  an  acquittal.  And 
a  subsequent  indictment  (Rex  v.  St.  Weonard's,  6  Car.  &  P.  682  (E.  C. 
L.  R.  vol.  25)),  failed  in  a  similar  manner,  because  a  way  was  alleged  to 
be  a  pack  and  prime  way,  and  part  of  it  was  proved  to  be  a  carriage 
way :  Aldsrson,  B.,'  holding  the  words  "  pack  and  prime"  to  be  material 
words  of  description.  [Wightman,  J. — In  such  cases  the  words  des- 
cribe the  nature  of  the  way  itself.]  The  cases  referred  to  in  1  Russell 
on  Grimes,  479, 480  (Book  2,  c.  89),  8d  ed.,  on  indictments  for  entering 
closes  to  kill  game,  also  bear  upon  this  question.  In  Rex  v.  The  Mar- 
chioness Dowager  of  Downshire,  4  A.  &  E.  232  (E.  G.  L.  R.  vol.  31), 
it  was  assumed  in  argument,  and  was  held  by  Lord  Denman,  G.  J., 
GoLERiDQB,  J.,  evidently  inclining  to  the  same  opinion,  that,  if  the  way 
had  been  described  as  immemorial  and  part  proved  to  be  modem,  the 
variance  would  have  been  fatal :  and  the  case,  together  with  Regina  v. 
Westmark,  2  M.  &  Rob.  805,  is  relied  upon  as  to  this  point  in  note  (d) 
to  Rex  V.  Stoughton,  2  Wms.  Saund.  158  a.  [Goleridge,  J. — The 
learned  annotator  says  only  <<it  will  be,  it  seemSj  a  fatal  variance."]  In 
Sutclifie  V.  Oreenwood,  8  Price,  535,  where  a  highway  was  described  as 
common  and  public  to  all  the  liege  subjects,  paying  a  certain  toll,  and 
it  was  objected  that  there  could  not  be  a  common  and  public  highway, 
properly  so.  described,  subject  to  payment  of  toll,  Wood,  B.,  said : 
<<  The  description  is  perfectly  consistent  with  the  road  being  a  turnpike- 
^^  ^  e^  road ;  "^particularly  where  it  is  not  alleged,  as  here  it  is  not,  to 
-^  have  been  a  public  highway  from  time  immemorial.  It  may  be 
a  highway  created  by  act  of  Parliament."  If  the  words  "from  time,*' 
&c.,  be  struck  out  of  the  present  indictment,  no  time  appears  at  which 
the  road  became  or  was  a  highway ;  the  record  does  not  show  that  it 
existed  earlier  than  the  taking  of  the  inquisition.  At  any  rate  the 
averment  of  its  being  immemorial  misleads  the  defendants  as  to  the 
proof  they  have  to  meet. 

Goleridge,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  is  a  familiar  principle  of  law  that  any  allegation  not  necessary  tc 
constitute  the  offence  charged,  and  not  being  strictly  matter  of  descrip- 
tion, may  be  treated  as  if  struck  out ;  though  such  matter  of  description, 
if  introduced,  even  unnecessarily,  must  be  proved  as  laid.  Regina  r. 
Westmark,  2  M.  &  Rob.  305,  is  no  exception  to  the  rule ;  there  an 
immemorial  custom  was  necessary  to  raise  the  liability.  So  in  Rex  v. 
Hayman,  Moo.  &  M.  401  (E.  G.  L.  R.  vol.  22),  where  the  defendant 
was  charged  with  liability  from  time  immemorial  to  repair  a  bridge, 
ratione  tenursB  of  a  mill,  and  the  mill  was  shown  not  to  be  immemorial, 
an  acquittal  was  directed,  because  the  immemorial  tenure  was  the  ground 
of  liability,  and  therefore  the  allegation,  <«from  time  whereof,"  &c., 
was  essential.  Here  that  allegation  has  nothing  to  do  with  the  merits 
of  the  case.    It  is  the  same  whether  the  road  was  dedicated  yesterday 
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or  existed  from  all  time ;  the  instant  it  became  a  highway,  the  parish 
was  liable.  I  agree  with  Mr.  KeanCj  that,  if  the  words  «from  time/' 
&c.,  could  not  be  rejected  without  leaving  it  uncertain  whether  the  high- 
way existed  *at  any  time  before  the  taking  of  the  inquisition,  r^-t-tf* 
those  words  would  be  material :  but  I  think  that  it  is  not  so.  It  *- 
is  averred  that  a  certain  part  of  «<  the  same  Queen's  common  highway*' 
was  out  of  repair  on  the  Ist  day  of  January,  &c. :  and  I  think  the 
words  <<same"  <<  highway"  refer  merely  to  the  allegation  of  a  <<  common 
highway"  before  existing,  and  not  to  a  highway  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary. 

WiGHTMAN,  J. — «  From  time  whereof,"  tc,  here,  is  not  a  material 
allegation.  Had  the  words  as  to  immemorial  existence  been  part  of 
the  description,  there  would  have  been  some  ground  for  holding  them 
to  be  material :  and  I  apprehend  that  Lord  Dbnmak,  C.  J.,  and  Gols> 
KiimE,  J.,  meant  nothing  more  than  that  in  Rex  v.  The  Marchioness 
Dowager  of  Downshire,  4  A.  &  E.  282  (£.  C.  L.  R.  vol.  81).  The 
description  here  is  only  of  a  common  highway  leading  from  Turweston 
to  Evenley.  As  to  the  want  of  an  averment  respecting  time,  I  think 
that,  if  the  words  as  to  immemorial  existence  were  struck  out,  a  time 
appears  sufficiently. 

Erls,  J. — It  is  enough  if  the  indictment  shows  a  duty  to  repair :  and, 
if,  in  an  indictment  against  a  parish,  it  appears  that  there  is  a  highway  in 
the  parish  wanting  repair,  it  is  not  material  to  state  how  it  became  a 
highway.  Rule  discharged. 


♦DOE,  on  the  demise  of  WHITTT  and  Others,  v.  CARR.  p^--„ 

Dec.  8.  L  11  • 

When  ft  rule  nisi  for  a  new  triel  has  been  moved  for  after  the  four  first  dajs  of  term,  and  granted, 
bat  Jadgment  Iwa  been  regalarlj  signed  on  the  ground  that  notice  of  the  motion  was  not  given 
parsoant  to  Reg.  Qen.  Mioh.  12  Viet.,  the  party  obtaining  the  rule  cannot  be  heard  in  support 
of  it  whilst  the  judgment  stands. 

On  the  trial  of  this  ejectment,  before  Patteson,  J.,  at  the  York 
Sammer  Assizes,  1849,  the  plaintiff  had  a  verdict ;  but  leave  was  re- 
served to  move  to  enter  a  verdict  for  the  defendant  as  to  part  of  the 
premisQSs 

Pa%Kley^  in  Michaelmas  term,  1849,  obtained  a  rule  nisi  accordingly. 
The  rule  now  being  called  on  in  its  order  in  the  new  trial  paper, 

Hugh  Hilly  for  the  lessor  of  the  plaintiff,  produced  affidavits  showing 
that  the  rule  had  not  been  nr.oved  for*  during  the  first  four  days  of  the 
term,  that  no  notice  of  the  intention  to  move  had  been  given  in  compli- 
ance with  Reg.  Gen.  Mich.  12  yict.,(a)  and  that  judgment  had  been 

(a)  Doe,  on  the  demise  of  Howa,  againtt  Tauhton.    Jan.  21. 
A  TXBDicr  baring  been  given  for  the  plaintiff  in  this  case,  Wite,  in  Hilaiy  term  1849,  obtained 
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signed,  the  costs  taxed,  and  a  writ  of  habere  facias  possessionem  issued, 
under  which  the  lessor  of  the  plaintiff  had  been  in  possession  of  the 
premises  ever  since  February,  1850.  He  objected  that  the  defendant 
could  not  be  heard  in  support  of  the  rule  to  enter  the  verdict,  whilst 
the  judgment,  which  was  regular,  stood ;  Doe  dem.  Howe  v.  Taunton. 
♦1 1  «l       *-Pfl«Afey,  contr^. — In  Boulter  v.  Peplow  and  Boulter  r.  Brooke, 

^  19  L.  J.,  N.  S.  (Com.  P.)  190,(a)  in  the  Common  Pleas,  where 
a  similar  objection  was  made.  Mauls,  J.,  said  it  was  no  reason  for 
the  rule  not  being  heard;  and  that  the  only  question  was  who  should 
pay  the  costs  of  setting  aside  the  judgment.  The  lessors  of  the  plain- 
tiff are  in  fault :  they  ought  to  have  made  an  application  to  set  aside 
the  rule  nisi  as  irregularly  granted. 
*11Q1      Patteson,  J. — Certainly  in  Doe  dem.  Howe  v.  ^Taunton,  p. 

^  117,  note,(a)  ant^,  we  thought  that  the  party  could  not  be  heard 
in  support  of  a  rule  to  enter  a  nonsuit  whilst  the  judgment  for  the  plain- 
tiff stood.  And  in  the  present  case  the  circumstances  show  that  this  is 
the  convenient  rule ;  for  here  the  judgment  was  signed,  and  the  costs 
taxed,  and  possession  obtained,  after  the  rule  nisi  was  granted,  and 
more  than  ten  months  ago.  I  consider  it  the  better  practice  to  require 
that,  if  a  regular  judgment  has  been  signed  in  this  way,  the  party  ob- 
taining the  rule  shall  get  the  judgment  set  aside  (which  he  may  do  upon 
terms  if  he  can  show  merits),  before  he  can  be  heard  in  support  of  the 
rule. 

Coleridge,  J. — We  do  not  know  what  were  the  circumstances  in  the 
cases  cited  from  the  Common  Pleas.  In  the  present  case  the  judgment 
was  regular ;  then,  as  we  see  by  the  affidavits,  execution  was  issued, 
and  the  lessor  of  the  plaintiff  has  been  in  possession  for  near  twelve 

a  rale  nisi  to  onter  a  nonsnit  porauant  to  leave  reserved  at  the  trial.    The  cause  being  now  called 
on  in  its  order  in  the  new  tried  paper, 

Lwhf  for  the  lessor  of  the  plaintiff,  produced  affidavits  showing  that  the  motion  had  not  bee? 
made  within  the  first  four  days  of  Hilary  term,  and  that  no  notice  of  motion  had  been  given  in 
compliance  with  Reg.  Gen.  Mich.  12  Vict  (12  Q.  B.  855  (B.  C.  L.  R.  vol  64) ) ;  that  judgment 
had  been  signed ;  and  that  a  Judge  at  Chambers  had  refused  to  set  it  aside,  bat  had  restrained 
ezecation.  And  he  contended  that  Wtae  could  not  be  heard  in  support  of  the  rule  until  that 
judgment  was  set  aside. 

Iftw  suggested  that  the  rule  should  be  argued,  and  the  Master  decide  who  should  pay  the 
costs  of  setting  aside  the  judgment 

LutK — The  judgment  is  regular.  The  defendant  before  he  can  set  it  aside  must  satisfy  the 
Court  that  he  has  merits.  [Erlb,  J. — It  appeared  on  the  trial  that  the  defendant  had  no  colour 
of  title ;  he  was  a  squatter  relying  on  the  technical  difficulty  of  proving  title  on  the  other  aide. 
The  Court  are  but  little  inclined  to  assist  such  a  defendant] 

Pattbsok,  J. — The  defendant  has  not  complied  with  the  rule  of  Court;  and  consequently  the 
judgment  signed  was  regular.  Then  we  are  asked  as  a  favour  to  the  defendant  to  set  aside  this 
regular  judgment  without  any  affidavit  of  merits,  and  in  fact  it  appearing  on  the  evidence  at  the 
trial  that  the  defendant  had  no  colour  of  merits.  The  judgment  standing  does  not  conclude  the 
defendant    We  shall  not  disturb  it 

CoLBRiDOB  and  Erlb,  Js.,  concurred. 

(Lord  Denman,  C.  J.,  was  absent  on  account  of  iU  health.) 

Rule  discharged. 

(a}  Not  reported  on  this  point 
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months.  He  may  during  that  time  have  spent  money  on  the  premises 
on  the  faith  of  his  judgment;  so  that  I  think,  under  these  circum- 
stances, I  should  not  now  disturb'  the  judgment  if  this  were  an  application 
to  do  so.  But  I  think  it  by  far  the  most  convenient  rule  that  the  party 
should  be  bound  to  get  rid  of  the  regular  judgment  before  he  is  heard 
in  support  of  a  rule  to  alter  the  verdict. 

Erlb,  J. — As  a  general  rule,  it  is  highly  advisable  that  the  party 
seeking  to  set  aside  a  regular  judgment  should  proceed  to  do  so  without 
delay,  and  that  he  should  be  bound  to  get  it  set  aside  before  he  can 
take  a  step,  *such  as  supporting  a  rule  for  a  new  trial,  in  which  p^-  ^a 
the  judgment  stands  in  his  way.  In  the  present  case  I  see  no-  ^ 
thing  to  warrant  a  special  interference  in  the  defendant's  favour. 

Rule  discharged,  without  costs.(a) 

(a)  Reported  hj  C.  Blackburn,  Biq. 


PEARDON  V.  UNDERHILL.    Dee.  8. 

ImpaM  qiure  elMmiin  fregit.  PleM  justifying  under  a  right  of  common  of  tarbtry  olaimed  hf 
preicription,  and  by  enjoyment  for  thirty  and  sixty  yearsi  over  G.,  whereof  the  locus  in  quo 
was  part  Replication,  denying  the  right  of  common  of  turbary  in  the  locus  in  quo.  On  the 
trial,  it  appeared  that  defendant  had  enjoyed  the  right  on  every  part  of  Q.  where  any  fuel 
had  been  found ;  that  the  locus  in  quo  was  part  of  G. ;  but  that  it  was  a  rock  on  which  no 
fuel  ever  had  been,  or  in  the  ordinary  course  of  nature  could  ever  be,  found.  Verdict  for 
pisintifi: 

field,  that  the  inference  to  be  drawn  fh>m  the  user  was  that  the  right  extended  to  all  parts  of  Q. 
fit  for  the  production  of  fuel,  and  not  to  such  a  spot  as  the  locus  in  quo;  and  that  the  verdict 
for  plaintiff  was  right 

Trespass  quare  clausum  fregit.  Pleas,  amongst  others,  justifying 
the  trespasses  in  exercise  of  a  right  of  common  of  turbary,  claimed  in 
different  pleas,  as  by  prescription,  by  thirty  years'  enjoyment,  and  by 
sixty  years'  enjoyment.  In  each  plea  the  right  claimed  was  to  have 
'<  common  of  turbary  in,  upon,  and  throughout  a  certain  down  called 
Gidley  Common,  whereof  the.  said  close  in  which,  &c.,  is  parcel,  that  is 
to  say,  to  cut,  dig,  and  take  turf  in  and  upon  the  said  down  called 
Gidley  Gommon.^"  The  replications  to  each  plea  were  that  <<  the  de- 
fendant," &c.,  "had  not  had,  enjoyed,"  &c.,  "common  of  turbary  in 
and  upon  the  said  close  in  which,  &c.,  in  manner  and  form,"  &c.  There 
was  also  a  new  assignment  of  excess,  to  which  Not  guilty  was  pleaded ; 
bat  on  this  nothing  turned. 

On  the  trial,  before  Erle,  J.,  at  the  Exeter  Spring  Assizes,  1850, 
there  was  conflicting  testimony:  but,  *couplingthe  evidence  with  r^-io^ 
the  answers  of  the  jury  to  the  questions  asked  by  the  learned  ^ 
Jadge,  it  appeared  that  the  locus  in  quo  was  part  of  Gidley  Common, 
and  had  been  enclosed  by  the  plaintiff,  and  that  the  defendant  and  those 
onder  whom  he  claimed  had  exercised  the  right  of  turbary  in  every 
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part  of  Gidley  Common  in  which  fael  could  be  found ;  bat  that  the 
locus  in  quo  was  a  bed  of  granite  and  .^avel,  on  which  nothing  in  the 
nature  of  fuel  had  ever  been,  or  could,  in  the  ordinary  course  of  nature 
have  ever  been,  found.  A  verdict  was  returned  for  the  plaintiff  on  all 
the  issues,  leave  being  reserved  to  move  to  enter  a  verdict  for  the  de- 
fendant on  the  traverses  of  the  right  of  common. 

Butt  having  obtained  a  rule  nisi  accordingly, 

Orowder  and  Chreenwood  showed  cause  on  this  day(a)  and  on  Decem- 
ber Sth.(() — The  right  to  take  turf  is  from  its  nature  confined  to  those 
spots  in  which  fuel  can  be  found.  The  enclosure  of  this  spot  is  not 
wrongful  as  against  the  defendant :  it  can  in  no  way  prejudice  the 
general  right  to  take  turf  throughout  Gidley  Common,  as  on  this  spot 
there  never  was  and  never  in  the  ordinary  course  of  nature  could  be 
any  fuel.  In  Fawcett  v.  Strickland,  Willes,  67,  61,  S.  C.  6  T.  R.  747, 
(in  Shakespear  v.  Peppin),  Willbs,  C.  J.,  in  delivering  judgment,  says:. 
<<  It  would  seem  to  be  absurd  to  say  that  a  lord  cannot  enclose  against 
common  of  pasture,  because  his  tenants  or  some  other  persons  have 
common  of  piscary  or  common  of  estovers  in  the  same  waste ;  whereas 
his  enclosure  may  be  no  interruption  to  their  ezgoyment  of  their  com- 
mon of  piscary  or  estovers,  nay  probably  their  common  of  estovers  may 
1^^1  ^^  *hetter  for  such  enclosure.  If  indeed  by  such  enclosure  their 
^  common  of  piscary  or  their  common  of  estovers  were  affected,  or 
they  were  interrupted  in  the  enjoyment  of  either  of  these  rights,  they 
might  certainly  bring  their  action,  and  the  lord  (to  be  sure)  in  such 
case  could  not  justify  such  enclosure  in  prejudice  of  these  rights.  And 
so  may  the  plaintiff  in  the  present  case,  if  he  be  interrupted  in  the 
enjoyment  of  his  common  of  turbary." 

The  issue  taken  here  is  not  as  to  the  general  right  of  turbary  in 
Gidley  Common,  but  on  the  right  in- the  locus  in  quo.  There  was  no 
evidence  of  such  a  right,  which  is  not  of  common  right  but  must  have 
had  its  origin  in  a  grant  from  the  lord ;  Grant  v.  Gunner,  1  Taunt.  435, 
447 ;  but  there  was  not  nor  could  be  any  user  in  this  spot  from  which 
to  infer  a  grant.  Arlett  v.  Ellis,  7  B.  &  'C.  846  (E.  C.  L.  R.  vol.  14), 
Same  v.  Same,  9  B.  &  C.  671  (E.  C.  L.  R.  vol.  17),  was  referred  to  by 
the  defendants  at  the  trial,  but  is  not  in  point ;  the  plaintiff  does  not  in 
the  present  case  claim  to  enclose  the  turf  grounds. 

Butt  and  Fields  contrd.. — Fuel  may  yet  grow  in  this  spot.  The  user 
throughout  Gidley  Common  is  evidence  of  a  grant  of  all  turf  present 
and  future  throughout  that  common.  [Erle,  J. — I  think  it  is ;  and 
that  you  may  argue  as  if  you  had  before  you  a  grant  to  take  turf 
throughout  Gidley  Common.    But  there  is  a  maxim,(c)  <<  verba  generalia 

restringuntur  ad  habilitatem  rei  vel  personse,"  and  the  example  Lord 

« 

(a)  Before  PArrssoir,  OoLERiDOBf  ^nd  Erlk,  Ji. 

{h)  Before  PArrfisoN,  Golbridoe,  Wigbtman,  and  Erle,  Js.  ' 

(c)  Broom'a  MaximBi  501,  2d  ed. 
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Bacon  gives  (Maxims,  Reg.  10)  is  that  a  grant  of  common  in  omnUrU9 
territ  meis  in  D.  shall  not  be  stretched  to  common  in  my  orchard.  Is 
not  a  grant  of  commun  of  turbary  in  Oidley  Common  to  be  restrained 
to  those  parts  in  which  it  can  be  used  ?]  Stanley  v.  White,  14  East, 
332,  338,  339,  shows  that  a  right  to  future  trees  may  be  *re-  ^^^  ^o 
served :  why  not  to  future  turf  and  fuel  ?  [Erle,  J, — The  trees  ^ 
might  in  the  ordinary  course  of  nature  grow.  But  in  the  present  case 
the  finding  of  the  jury,  whidi  was  justified  by  the  evidence,  is  that  the 
locus  in  quo  is  one  on  which  fuel  never  could  grow.]  The  right  is  one 
thing,  the  exercise  of  it  another.  The  defendant  by  his  plea  claims, 
and  the  evidence  has  proved,  a  right  over  all  Gidley  Common.  [Pat- 
TESON,  J.,  mentioned  note  {k)  to  Osborne  v.  Rogers,  1  Wms.  Saund.  269, 
6th  ed.] 

Patteson,  J. — These  replications  appear  in  form  to  narrow  the  issue 
offered  in  the  pleas.  For  the  pleas  are  of  the  enjoyment  by  prescription, 
and  by  user  for  thirty  years,  and  sixty  years,  of  a  right  of  common  of 
turbary  throughout  Gidley  Common,  of  which  the  locus  in  quo  is 
averred  to  be  part ;  and  the  replications  traverse  the  right  in  the  locus 
in  quo  only.  It  must  not  be  taken  that,  in  support  of  pleas  of  user 
under  Lord  Tenterden*s  Act,  2  &  8  W.  4,  c.  71,  it  is  necessary  to 
show  an  actual  exercise  of  the  right  in  the  very  spot ;  when  it  is  parcel 
of  a  larger  tract,  it  is  sufficient  to  show  user  over  that  larger  tract.  But 
the  evidence  must  be,  that  the  right  has  been  so  used  over  the  larger 
tract,  that,  taking  into  account  all  the  circumstances  (as  is  laid  down  in 
the  judgment  in  Maxwell  v.  Martin,  6  Bing.  522  (E.  C.  L.  R.  vol.  19)), 
the  contiguity  of  the  spot  to  those  on  which  the  right  has  been  exer- 
cised, its  hability  for  the  exercise  of  the  right,  and  all  the  other  circum- 
stances, the  jury  may  reasonably  infer  that  the  right  extended  over  the 
whole  of  the  larger  tract  including  the  spot  in  question.  Maxwell  v. 
Martin,  6  Bing.  622  (E.  C.  L.  B.  vol.  19),  was  decided  entirely  *on  p^^  ^ . 
admissions ;  but  they  were  very  full  and  clear.  It  was  an  action  ^ 
of  trespass  for  breaking  a  close  called  Lord's  Leys.  The  plea  was  that 
Lord's  Leys  was  parcel  of  Brockeridge  Common,  and  that  the  defend- 
ant had  a  prescriptive  right  to  take  stone  in  Brockeridge  Common. 
The  replication  was,  like  those  in  the  present  case,  a  traverse  of  the 
right  in  Lord's  Leys.  It  was  admitted  that  the  locus  in  quo.  Lord's 
Leys,  was  a  part  of  the  waste  called  Brockeridge  Common,  and  that  the 
right  was  general  over  the  waste,  with  the  exception  of  the  spot  in 
question.  The  Court  say  that  it  was  a  question  of  evidence ;  that  the 
ODos  of  proving  the  right  lay  on  the  defendant ;  and  that  the  balance 
was  against  him.  Tindal,  C.  J.,  says,  6  Bing.  526  (E.  C.  L.  R.  vol. 
19),  "  Now,  if  the  case  had  gone  to  the  jury  upon  the  actual  production 
of  evidence,  the  right  to  take  stones  upon  the  Lord's  Leys  would  have 
depended,  not  merely  on  affirmative  evidence  of  the  exercise  of  that  right 
OQ  the  particular  spot ;  but  as  the  defendant  had  evidence  of  the  exer- 
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cise  of  the  right  of  getting  stone  on  the  whole  of  Brockeridge  Common, 
the  jury  might  have  inferred  the  right  as  to  the  particular  spot  in  dis- 
pute,  from  the  mode  and  circumstances  under  which  the  right  was  exer- 
cised over  the  residue  of  the  common,  and  not  exercised  as  to  the  Lord*s 
Leys.  Thus,  the  situation  of  the  Lord's  Leys,  the  quantity  and  value 
of  the  stone  under  it,  its  accessibility  or  convenience  with  respect  to 
the  tenement  of  the  defendant,  might  have  been  important  evidence, 
either  to  support  or  to  negative  the  inference  as  to  the  exception  of  the 
Lord's  Leys  from  the  original  grant,  or  from  the  prescriptive  right/' 
*1^^1  *^  cai^iiot  distinguish  that  case  from  the  present.     The  right 

^  claimed  here  is  common  of  turbary,  which  is  not  a  right  of  the 
same  kind  as  common  of  pasture.  Common  of  pasture  in  a  waste  extends 
to  every  spot  on  which  there  is  food  for  the  cattle,  and  also  to  every 
spot  across  which  the  cattle  may  wander  in  search  of  food,  though  there 
be  none  on  the  spot  itself ;  but  common  of  turbary  from  its  nature  can 
only  extend  to  grounds  producing  fuel.  The  evidence  was,  and  the  jury 
found,  that  fuel  never  had  been  on  the  spot  in  question.  They  were  not 
asked  whether  it  ever  could  possibly  grow  there ;  and  it  would  not  have 
been  proper  for  them  to  speculate  on  that.  Maxwell  v.  Martin,  6  Bing. 
522  (E.  C.  L.  R.  vol.  19),  decides  that  evidence  of  user  of  the  right  on 
the  larger  waste  was  admissible  under  the  narrower  issue  raised  by  these 
pleadings:  and  that  is  an  important  decision,  as  it  takes  away  the 
principal  reason  given  in  the  judgment  in  Morewood  v.  Wood,  4  T.  R. 
157,  for  holding  the  replication  in  that  case  bad  on  demurrer.  Here 
the  evidence  of  user  over  Gidley  Common  was  admitted ;  and  it  showed 
that  the  right  had  been  exercised  in  all  parts  where  fuel  was  found. 
The  propel^  inference  to  be  drawn  from  such  user  was,  that  there  had 
been  a  grant  to  take  fuel,  confined  to  the  grounds  containing  fuel,  or 
likely  to  contain  it.  Therefore  I  think  that  the  verdict  was  rightly 
found  for  the  plaintiff,  as  there  was  not  sufficient  evidence  from  which 
to  infer  a  grant  extending  to  the  locus  in  quo,  on  which  no  fuel  ever 
was,  or  in  all  probability  ever  would  be,  found. 
♦I9f^l       Coleridge,  J. — I  am  of  the  same  opinion.     The  "^defendant 

^  says  that  a  grant  extending  over  the  whole  of  Gidley  Common  is 
to  be  inferred  from  the  user  proved.  The  inference  is  to  be  drawn  from 
the  actual  user  proved,  and  from  the  position  and  capability  for  user  of 
the  spot  in  question ;  for  it  would  be  wrong  to  limit  the  right  to  those 
places  in  which  an  actual  user  is  specifically  proved.  The  plea  sets  up 
a  right  over  all  Gidley  Common,  and  avers  that  the  locus  in  quo  was 
part  of  it.  The  replication  admits  the  minor  proposition  that  the  locus 
in  quo  was  part  of  Gidley  Common,  and  therefore  prim&  facie,  but  not 
conclusively,  subject  to  the  general  right ;  but  it  denies  that  the  right 
existed  in  the  locus  in  quo.  The  right  is  supposed  to  be  founded  on 
an  ancient  grant,  and  the  question  is.  What  is  the  grant  to  be  inferred 
from  the  user  ?     The  jury  find  that  the  nature  of  the  spot  is  such  that 
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from  the  time  of  legal  memory  no  fuel  could  possibly  have  been  pro- 
duced there.  Then  I  think  the  jury  ought  not  to  infer  that  there  was 
a  grant  to  take  fuel,  extending  to  this  spot,  which  would  be  an  absurdity. 
It  is  a  question  of  evidence.  I  think  the  evidence  is  in  favour  of  the 
plaintiff. 

Erlb,  J.(a) — I  also  think  the  verdict  for  the  plaintiff  right.  From 
the  manner  in  which  the  pomt  was  reserved  the  defendant  is  entitled  to 
every  inference  in  his  favour  that  might  legitimately  be  drawn  from  the 
facts.  These  were  that  the  right  to  take  turf  was  exercised  generally 
over  Gidley  Common  wherever  turf  was  to  be  found,  and  that  the  locus 
in  quo  was  part  of  Gidley  Common,  but  that,  from  its  nature,  not  only 
no  turf,  but  no  furze  nor  anything  fit  '''for  fuel,  had  ever  been  |.^^  q- 
found  there,  or  could  be  expected  to  be  found  there.  Of  course  *- 
some  convulsion  of  nature  or  some  geological  change  might  convert  the 
spot  into  a  turf  bog ;  but  in  the  ordinary  course  of  nature  no  fuel  could 
ever  be  expected  there.  Then,  the  right  being  one  founded  in  prescription 
which  is  supposed  to  be  derived  from  an  original  grant,  the  question  is, 
What  grant  is  to  be  inferred  ?  The  grant  should  be  inferred  to  be  one 
corresponding  to  the  user,  which  in  this  case  is  to  take  turf  in  Gidley 
Common  wherever  turf  is  to  be  found.  I  think  that,  if  a  grant  in  those 
terms  were  produced,  it  ought  not  to  be  construed  to  extend  to  a  part 
of  Gidley  Common  in  which  no  fuel  could  in  the  ordinary  course  of 
nature  be  expected  at  any  time  to  be  found :  &nd  I  therefore  think  the 
prescriptive  right  does  not  extend  to  such  a  spot. 

I  wish  to  guard  against  being  supposed  to  infringe  on  the  very 
legitimate  mode  of  proving  a  right  in  a  particular  spot  by  evidence  of 
acts  of  user  in  parts  of  an  entirety,  which  are  evidence  of  the  right  over 
each  spot  shown  to  be  part  of  that  entirety.  It  is  a  very  reasonable 
rule,  as  laid  down  and  qualified  in  Maxwell  v.  .Martin,  6  Bing.  522  (E. 
C.  L.  R.  voL  19) :  and  we  do  not  wish  to  infringe  on  it. 

Rule  discharged.(&) 

(a)  WI6BTHA9,  J.,  not  having  hoard  the  whole  argoment^  declined  ezpreiiing  anj  opinion* 
{b)  Beported  by  C.  Blaekbirn,  Beq. 
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128*]    *SMALL  and  Others  v.  GIBSON.    [Dec.  18,  1849.] 

Held  by  the  Court  of  Queen's  Bench,  thal»  on  inranuiee  of  a  ship,  there  is  no  dilFerenee,  as  to  the 
implied  warranty  of  seaworthiness,  between  a  time  policy  and  a  policy  on  voja^ge;  and  that, 
in  the  case  of  a  time  policy,  the  warranty  takes  effect  from  the  time  named  in  Uie  policy  for 
commencing  the  risk,  whereyer  the  ship  may  be,  or  however  situated :  and  therefore  that,  if 
at  the  time  fixed  for  eommenoing  the  risk,  the  ship  is  at  sea,  the  assured  warrants  that  she  if 
then  fit  for  sea. 

Held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  that, 
on  a  time  policy,  there  is  not  an  implied  warranty  that  the  ship  is  seaworthy  whercTcr  she  may 
be,  or  however  situated,  at  the  eommenoement  of  the  risk ;  but  only  that  she  is  seaworthy  so 
far  as  the  assured  could  provide  for  her  being  so  when  the  risk  commenced :  e.  g.,  if  she  wag 
in  a  port  at  the  time,  that  she  was  in  a  proper  condition  for  such  a  port :  if  at  sea>  that  she  was 
seaworthy  when  the  particular  voyage  commenoed :  the  term  <'  seaworthy,"  in  a  policy  for  time, 
as  in  a  voyage  policy,  implying  not  necessarily  fitness  to  go  to  sea,  but  fitness  to  encounter  the 
hasards  of  the  situation  in  which  she  is  placed  when  the  risk  attaches. 

Held,  by  both  Courts  (after  verdict  for  defendant),  a  good  plea,  to  a  declaration  on  a  time  policy, 
that  the  ship  was  not  "seaworthy"  at  the  time  when  the  condition  of  seaworthiness  attached 
(assuming  such  time  to  be  properly  pointed  out) :  the  term  "  seaworthy"  being  sufl&ciently 
definite,  though  it  admits  of  a  modified  application  aeoording  to  the  situation  of  the  ship  at  the 
time  in  question. 

Assumpsit  on  a  policy  of  insurance.  The  first  count  of  the  declara- 
tion stated  that  the  plaintiffs,  to  wit,  on  27th  Noyember,  1843,  by  a 
certain  policy,  &c.,  caused  to  be  made  assurance,  « lost  or  not  lost,  in 
port  and  at  sea,  in  all  trades  and  services  whatsoever  and  wheresoever, 
during  the  space  of  twelve  calendar  months,  commencing  on  the  25th 
day  of  September,  A.  n.  1843,  and  ending  on  the  24th  day  of  September, 
A.  D.  1844,  both  days  included,  upon  any  kind  of  goods  and  merchandise 
and  also  upon  the  body,  tackle,  apparel,  and  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel 
called  The  Susan,  whereof  was  master,"  &c. ;  <<  beginning  the  adventure 
upon  the  said  goods  and  merchandise  from  the  loading  thereof  on  board 
the  said  ship  as  above  upon  the  said  ship,"  &c.,  '<  and  should  so  con- 
tinue and  endure  during  her  abode  there  upon  the  said  ship,"  &c.,  «and 
further  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,"  &c., 
♦1901  "^'^^  goods  and  *merchandi8es  whatsoever,  should  be  arrived  at 
^  as  above,  upon  the  said  ship,"  &c.,  <<  until  she  had  moored  at 
anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandises until  the  same  be  discharged  and  safely  landed :"  liberty  to 
touch,  &c. :  goods  and  ship  valued  at,  &c.  Averment  of  total  loss 
during  continuance  of  the  risk,  viz.  13th  October,  1843,  by  perils  of  the 
seas  and  by  stormy  and  tempestuous  weather  and  the  violence  of  the 
winds  and  waves. 

Plea  2,  to  the  first  count.  <<  That  the  said  ship  or  vessel  in  the  said  de- 
claration mentioned  was  not,  at  the  time  of  the  commencement  of  the 
said  risk  in  the  said  policy  of  insurance  mentioned,  nor  at  the  making 
of  the  said  insurance,  nor  on  the  said  25th  day  of  September,  a.  d. 
1843,  in  the  declaration  mentioned,  seaworthy  or  in  a  fit  and  proper 
condition  safely  to  go  to  sea,  but,  on  the  contrary  thereof,  was  wholly 
unseaworthy."     Verification. 
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Replication  to  the  second  plea,  De  Injuria.  Issue  thereon. (a) 
Oa  the  trial,  before  Wightman,  J.,  at  the  sittings  in  London  after 
Trinity  term,  1848,  the  jury  found  for  the  defendant  on  the  above  issue ; 
the  verdict,  as  afterwards  entered  on  the  record,  being  <<  that  the  said 
ship  or  vessel  in  the  said  declaration  mentioned  was  not,  at  the  time  of 
the  commencement  of  the  said  risk  in  the  said  policy  of  insurance  men- 
tioned, nor  at  the  making  of  the  said  insurance,  nor  on  the  said  25th 
day  of  September,  a.  d.  1843,  in  the  declaration  mentioned,  seaworthy 
or  in  a  fit  and  proper  condition  safely  to  go  to  sea,  but  on  the  contrary 
thereof  was  at  those  times  and  each  of  them  respectively  wholly  unsea- 
worthy." 

*A  motion  was  made,  in  the  following  term,  for  judgment  non  p^^  ^^ 
obstante  veredicto ;  and  the  Court  ordered  the  case  to  be  set  *- 
down  in  the  special  paper. 
In  Michaelmas  term,  1849,(i) 

J.  P.  Wilde  showed  cause. — The  question  here  is  said  to  be  a  new 
one ;  but  that  is  only  because  the  plaintiffs  seek  to  draw  a  new  conclu- 
sion from  circumstances  that  are  familiar.    They  contend :  First,  that, 
where  the  policy  is  for  time,  a  warranty  of  seaworthiness  is  not  implied : 
Secondly,  that  if  it  be,  the  assured  must  be  understood  to  warrant  the 
seaworthiness,  not  (unless  it  be  so  expressed)  at  the  time  fixed  for  the 
commencement  of  the  risk,  but  at  the  time  when  the  ship  last  left  some 
port,  before  the  policy  attached.     The  foundation  of  both  these  posi- 
tions is,  that  if  the  owner  is  to  be  bound  by  a  warranty,  he  must  be 
supposed  to  have  known  the  state  of  that  which  he  warrants,  and  it 
would  be  hard  that  he  should  be  bound  when  he  cannot  have  the  means 
of  such  knowledge.     But  the  same  hardship  attaches  to  other  cases 
than  that  of  a  time  policy ;  as,  for  instance,  a  policy  effected  in  Lon- 
don on  a  ship  at  or  from  Bombay,  when  the  owner  cannot  know  of  her 
condition,  or  even  her  existence,  at  so  distant  a  port.     Parmeter  Vi 
Coosins,  2  Camp.  285,  was  a  case  of  this  kind,  where  knowledge  at  the 
time  when  the  risk  commenced  was  evidently  not  deemed  essential. 
To  hold  that  it  is,  would  introduce  into  every  such  case  the  necessity 
of  inquiring  whether  the  assured  could  have  known  the  condition  of 
the  vessel,  and  perhaps  whether  he  had  means  of  repairing  her.     The 
warranty  of  seaworthiness  is,  in  truth,  implied,  not  from  supposed 
^knowledge,  but  from  this,  that  the  contract  of  insurance  is  a  p^^  „^ 
contract  of  indemnity,  and  therefore  the  vessel  ought  to  be  in  a  ^ 
certain  state  of  fitness  when  the  risk  begins,  to  make  the  wager  (for 
such  it  is)  fair.     Actual  knowledge  of  unseaworthiness,  not  communi  • 
cated,  would  make  a  case  of  fraud ;  but  the  warranty  does  not  depend 
npon  implied  knowledge,  or  upon  means  of  knowledge,  as  to  the  ship's 
condition.     The  doctrine  is  thus  laid  down  in  1  Park  on  Insurance,  458, 

(a)  Sm  alto  the  statement  of  the  proeeedings,  p.  151,  post 

(6)  Korember  13th.    Before  Colbridcib,  Wiohtmav,  and  SrU|  Ji. 
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8th  ed.     "  Upon  this  point"  (seaworthiness)  « it  has  been  determined, 
that  every  ship  must,  at  the  time  of  the  insurance,  be  able  to  perform 
the  Tojage,  unless  some  external  accident  should  happen ;  and  if  she 
have  a  latent  defect  wholly  unknown  to  the  parties,  that  will  vacate  the 
contract,  and  the  insurers  are  discharged.     This  doctrine  is  founded 
upon  that  general  principle  of  insurance  law,  that  the  insurers  shall  not 
be  responsible  for  any  loss  arising  from  the  insuflScient  or  defective 
quality  or  condition  of  the  thing  insured."     Mills  v.  Roebuck,(a)  there 
cited,  is  a  direct  authority  on  the  point,  if  the  opinion  of  the  Court 
of  Exchequer  is  rightly  reported.     Mr.  Justice  Park  states  (p.  467), 
as  the  only  account  he  could  procure,  <<  <  that  judgment  was  given 
for  the  plaintiffs,"   « <  because  the  evidence   did  not,  as   the  Court 
thought,  precisely  prove  that  the  ship  was  not  seaworthy,  at  the  time 
of  the  insurance  taking  place,  on  the  1st  of  April,  1764,  on  her  arrival 
at  Nevis,  but  only  that  she  was  so  at  the  time  of  her  sailing,  on  the 
26th  of  July.'     But  the  Court  unequivocally  declared,  that  a  ship,  that 
is  not  at  the  commencement  of  th6  insurance   in  a  fit  condition  to 
perform  her  voyage,  is  not  a  fit  subject  of  insurance."     The  present 
plaintiffs  may  rely  upon   the  observations   of  Lord   Mansfield  in 
*13^1  *^^^  ^^  March  v.  Pigot,  5  Burr.  2802,  2804,  as  to  the  case  of 
*'-'  Mills  V.  Roebuck,  1  Park  Ins.  467,  in  the  Exchequer  Chamber. 
His  Lordship  is  reported  to  have  there  expressed  dissent  from  the  doc- 
trine that  an  unknown  defect  might  vacate  an  insurance  on  the  ground 
of  unseaworthiness  at  the  time  of  insuring;  and  to  have  said :  «The 
insured  ought  to  know  whether  his  ship  was  seaworthy  or  not,  at  the 
time  when  she  set  out  upon  l\er  voyage :  but  how  should  he  know  the 
condition  she  might  be  in,  after  she  had  been  out  a  twelvemonth  ?"    But 
the  decision  of  this  point  was  not  essential  to  the  case  of  Earl  of  March 
V.  Pigot ;  and,  in  1  Marshall  on  Insurance,  p.  156,  B.  1,  c.  5,  s.  1  (3d 
ed.),  it  is  shown,  by  argument,  and  by  the  result  of  inquiry,  that  the 
report  in  Burrow  is  inaccurate.     Many  authorities  support  the  position 
laid  down  in  Park.     Seaworthiness,  according  to  Lord  Ellenborouob 
in  Wedderburn  v.  Bell,  1  Camp.  1,  is  a  condition  precedent  to  the  policy 
attaching :  if  the  ship  be  in  any  respect  incapable  of  performing  her 
voyage,  the  consideration  of  the  insurance  fails  ;  per  Lawrence,  J.,  in 
Christie  v.  Secretan,  8  T.  R.  192,  198,  <<  However  just  and  honest  the 
intentions  and  conduct  of  the  owner  may  be,  if  he  is  mistaken  in  the 
fact,  and  the  vessel  is  in  fact  not  seaworthy"  when  she  begins  the 
voyage  insured,  "  the  underwriter  is  not  liable :"  per  Lord  Eldon,  C, 
in  Douglas  v.  Scougall,  4  Dow,  269,  276 :  and  this  last  dictum  is  sup- 
ported by  Lee  v.  Beach,  1  Park  Ins.  468,  and  Oliver  v.  Cowley,  1  Park 
Ins.  470. 

The  authorities  which  have  been  hitherto  cited  refer  to  policies  gene- 
rally.    But,  as  to  time  policies  in  particular :  in  HoUingworth  v.  Bro- 

(a)  1  Ptfk  Ins.  460,  Sth  ed.,  bj  HUdTard. 
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irick,  7  A.  &  E.  40  (E.  C.  L.  R.  84),  it  was  treated  as  ♦a  recog-  p^-  oq 
nised  principle  that  seaworthiness  at  the  commencement  of  the  ^ 
period  insured  is  a  condition  as  necessary  under  a  time  policy  as  in 
other  cases.     In  Dixon  v,  Sadler,  5  M.  &  W,  405,t  Parke,  B.,  deliver- 
ing the  jadgment  of  the  Court  of  Exchequer,  said  that,  under  a  policy 
for  a  particular  voyage,  the  rule  was  that  the  ship  should  be  seaworthy 
at  the  commencement  of  the  voyage  covered  by  such  policy ;  and  his 
opinion  seems  to  have  been  that  the  circumstance  of  the  policy  being 
for  time  did  not  introduce  any  different  rule.      The  judgment  was 
affirmed  by  the  Court  of  Exchequer  Chamber  :{a)  and  Tinbal,  C.  J., 
there  expressed  the  opinion  of  the  Court  that  no  distinction  could  be 
drawn  « between  the  implied  war]ranty  on  the  part  of  the  assured  as  to 
the  seaworthiness  of  the  ship,  in  the  case  of  a  policy  on  a  particular 
voyage,  and  of  a  time  policy."     [Wiohtman,  J. — Suppose,  when  the 
time  to  be  covered  by  the  policy  commenced,  the  ship  were  already  lost.] 
If  the  words  "  lost  or  not  lost"  were  in  the  policy,  the  underwriters 
would  be  liable.     In  Hucks  v.  Thornton,  Holt,  N.  P.  C.  30  (B.  C.  L. 
B.  vol.  3),  another  case  of  a  time  policy,  it  was  agreed  at  the  bar,  and 
repeated  by  Gibbs,  C.  J.,  that  the  warranty  of  seaworthiness  related 
to  the  day  from  which  the  time  ran. 

As  to  the  second  point :  if  it  makes  any  difference  that  the  ship  was 
not  in  port,  the  Court  must  here  infer  from  the  finding  of  the  jury  that 
the  condition  of  seaworthiness,  under  any  construction  of  the  law,  had 
become  imperative.    Seaworthiness  in  port  and  at  sea  may  be  different^ 
according  to  Annen  v.  Woodman,  3  Taunt.  299,  and  other  authorities : 
still  it  must  be  understood  here,  *if  necessary,  that  the  ship  was  ^^^  » . 
not  seaworthy  when  she  last  left  a  port  before  September  25th,  ^ 
1843.    Bat  the  rule  for  time  policies  ought  not  to  be  so  loose  as  the 
assumption  on  the  other  side  would  make  it.     To  leave  it  so  would 
oblige  parties  in  every  such  case  to  insert  a  clause  ascertaining  the 
degree  of  seaworthiness  for  which  they  meant  to  stipulate.    If  the  sea- 
worthiness did  not  relate  to  the  day  fixed  for  commencing  the  risk,  there 
would  be  continual  diflSculty  as  to  the  ship's  last  port.     Would  it  be 
the  last  port  where  she  took  in  a  cargo ;  the  last  where  she  touched ; 
or  the  last  where  she  could  have  repaired,  or  where  the  captain  had 
money  to  repair  ?    The  subject  of  seaworthiness  under  a  time  policy 
commencing  when  the  ship  is  on  a  voyage  was  discussed  by  an  American 
Judge  (Shaw,  C.  J.),  in  Paddock  v.  Franklin  Insurance  Company,  11 
Pickering  (Massachusetts  Rep.),  227,  231,  cited  on  the  point  in  1  Phil- 
.Hps  on  Insurance,  328  ;{b)  and  the  rule,  though  qualified,  is  assumed  to 
be  that  contended  for  by  the  present  defendant.     The  Chief  Justice 
Rajs :  <«  Whether  if  a  policy  were  efiected  in  terms,  so  as  to  take  effect 
OQ  a  particular  day,  in  the  latter  part  of  a  long  whaling  voyage  in  dis- 

(a)  Sadler  v.  Dixon,  8  M.  A  W.  895,  898.t 
(6)  Chap.  8,  8.  2,  2d  ed.  Boston  1S40. 
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tant  seas,  and  intended  to  cover  the  latter  section  of  such  a  voyage, 
where  it  must  be  well  known  to  both  parties  that  the  ship,  from  the 
nature  and  length  of  service,  is  likely  to  be  much  deteriorated,  the  rule 
of  seaworthiness  as  a  condition  precedent  would  apply,  may  be  a  mat 
ter  of  some  doubt."  «The  general  rule  that  the  vessel  must  be  sea- 
worthy, at  the  inception  of  the  risk,  in  order  to  make  the  policy  attach, 
and  charge  the  underwriter  with  the  risk,  probably  would  be  applied  in 
this,  as  in  all  other  cases,  being  a  necessary  incident  to  the  contract/' 
^^  ^f-1  '^  But  '''the  rule  would  no  doubt  be  applied,  with  great  liberality 

^  of  construction,  in  the  case  supposed ;  and  what  would  be  a  con- 
dition of  things  in  such  a  stage  of  the  voyage  sufficient  to  satisfy  the 
character  of  seaworthiness,  would  fall  far  short  of  that  required  at  its 
commencement. 

Sheej  Serjt.,  contrd*. — The  practice  which  has  long  prevailed  of  insur- 
ing by  successive  time  policies  will  become  very  insecure,  if  it  be  decided 
that  the  validity  of  each  insurance  must  depend  upon  the  seaworthiness 
at  the  commencement  of  the  period.  It  is  certainly  not  easy  to  ascer- 
tain what  was  decided  in  Mills  v.  Roebuck,  1  Park.  Ins.  460.  The  case 
is  stated  and  commented  upon  in  Weskett  on  Insurance,  p.  281,  tit. 
Insufficiency  3,  where  it  is  said  that,  after  that  decision,  <<  there  was 
added  at  the  foot  of  several  policies*'  <<  the  following  clause,  viz.  <  It  is 
particularly  agreed,  that  any  insufficiency  of  the  ship,  unknown  to  the 
assured,  shall  not  prejudice  this  insurance.' "  The  plaintiffs  in  the  pre- 
sent case  need  not  contend  that  the  ground  on  which  unseaworthiness 
defeats  a  policy  is  the  knowledge  of  the  assured ;  but,  when  Courts  are 
dealing  with  an  implied  warranty  under  circumstances  which  have  not 
before  been  the  subject  of  a  decision,  it  must  enter  into  consideration 
whether  a  man  can  be  reasonably  supposed  to  have  contracted  for  the 
existence  of  circumstances  which  could  not  be  within  his  knowledge. 

The  question  on  this  record  is,  in  form,  whether  a  count  upon  a  time 
policy  is  answered  by  a  plea  that  the  ship  was  not,  at  the  commence- 
ment of  the  risk,  seaworthy,  or  fit  to  go  to  sea.  According  to  the 
"^l^fsn  ^^^^^^^^7  *l9Si  cited  on  the  other  side,  the  construction  should, 

^  if  possible,  be  liberal.  <<  Seaworthiness,"  as  applied  to  a  ship, 
means  navigability  at  the  time  when  she  ought  to  be  navigable ;  and 
that  is  (whether  the  policy  be  on  voyage  or  for  time)  when  she  goes  to 
sea ;  not,  necessarily,  whei:  the  policy  attaches.  [Coleridgb,  J. — ^If 
the  policy  is  <<at  and  from,"  and  the  ship  does  not  sail  for  a  month,  is 
there  no  warranty  during  that  time?]  There  is  no  warranty  of  sea- 
worthiness till  she  proceeds  on  the  voyage.  In  Smith  t*.  Surridgc,  4 
Esp.  N.  P.  G.  25,  Lord  Kbnyon  held  that  a  policy,  <<  at  and  from  a 
place,  attached  on  the  ship  while  she  was  undergoing  repairs ;"  but  «<  it 
was  not  necessary  that  she  should  be  seaworthy  at  the  time  of  the 
insurance."  The  ruling  of  Lord  Ellbnborough  in  Parmeter  v.  Cousins, 
2  Camp.  235,  is  in  effect  the  same.     [Erle,  J. — The  ship  must  be  «  sea- 
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worthy"  for  the  port.]     No  doubt  there  must  be  a  warranty  understood 
that  the  ship  is  in  reasonable  safety  at  the  port,  though  she  may  not  be 
at  all  seaworthy ;  she  may  be  safe  in  port,  though  she  may  have  neither 
sails,  anchor,  tackle,  nor  stores,  and  so  be  neither  seaworthy  in  the  pro- 
per sense,  nor  even  in  a  condition  to  go  to  sea  without  sinking.  [Wight- 
man,  J. — Do  you  say  that  in  a  time  policy  there  is  no  implied  warranty 
of  seaworthiness  at  all  at  the  commencement  of  the  risk?]    None;  or, 
if  any,  it  is  only,  as  in  the  case  of  a  voyage  policy,  that  the  ship  is  to 
be  seaworthy  when  she  goes  to  sea.     The  cases  show  that  that  term 
properly  implies  fitness  for  sea  at  the  time  when  the  ship  goes  to 
sea,  though  there  may  also  be  that  which  has  been  termed  a  sea- 
worthmess,   relative  to  the  situation   of  the  ship  while   in  harbour ; 
Annen  v.  Woodman,  8  Taunt.  299,  Forbes  v.  Wilson,  1  Park  Ins.  472, 
*Hibbert  v.  Martin,  1  Park  Ins.  473.     In  the  American  case  r^^o'^ 
Taylor  v.  Lowell,  3  Massachusetts  Bep.  331, 347,(a)  the  same  view  ^ 
was  taken :  and  it  appears  to  have  been  that  of  Lord  Hardwicee  in 
Mottenz  v.  The  Governor  and  Company  of  London  Assurance,  1  Atk. 
545,  547.     The  cases  cited  for  the  defendant  are  of  no  weight  on  this 
point.    The  Court  did  not  intend  to  decide  it  in  Hollingworth  v.  Brodrick, 
7  A.  &;  E.  40  (E.  C.  L.  B.  vol.  84) ;  nor  had  the  particular  question  been 
carefully  brought  under  consideration  in  the  argument.     In  Dixon  v. 
Sadler,  5  M.  &  W.  405,t  the  language  of  Parkb,  B.,  implies  no  more 
than  that  the  assured  is  answerable  for  the  seaworthiness  of  the  ship  at 
the  commencement  of  the  risk,  whenever  that  may  be,  putting  that 
period  in  opposition  to  any  subsequent  one  at  which  an  unseaworthiness 
may  be  created :  and  Txndal,  C.  J.,  does  not  go  farther  in  Sadler  v, 
Dixon,  8  M.  k  W.  895  :t  the  question  really  considered  was,  whether 
the  assured  was  answerable  for  a  continuance  of  seaworthiness.     The 
language  of  Lord  Ellenborouoh  in  Wedderbum  v.  Bell,  1  Camp.  1, 
when  examined,  rather  favours  the  position  that  the  warranty  attaches 
when  the  ship  sails  on  her  Toyage ;  and  there  is  no  contrary  doctrine  in 
Christie  v.  Secretan,  8  T.  B.  192.     In  Douglas  v.  Scougall,  4  Dow,  269, 
276,  Lee  v.  Beach,  1  Park  Ins.  468,  and  Oliver  v.  Cowley,  1  Park  Ins. 
470,  the  time  contemplated  seems  to  be  that  of  sailing  on  the  royago. 
And  this  is  the  reasonable  construction  of  such  a  contract.     It  would 
be  folly  in  the  assured  to  contract  for  that  which  he  could  not  know, 
the  condition  of  a  ship  not  in  *port,  on  a  given  day.     It  is  not  ^^^  qo 
to  be  implied  that  any  man  has  so  engaged.     At  the  commence-  ^ 
ment  of  the  voyage  he  may  have  agents  at  the  port  who  may  ascertain 
the  ship's  state ;  and  it  is  then  his  duty  to  have  this  done,  because  he 
ia  answerable  to  any  person  whose  property  may  be  on  board  for  the 
ship's  sufficiency  at  the  time  of  sailing.  ^ 

The  foreign  authorities,  so  far  as  they  notice  this  point,  are  in  favour 
)f  the  plaintiffs.    Yalin,  in  his  Commentary  on  the  Ordonnance  de  la 

(a)  (Sted  1  Pbil.  Ini.  818  (3d  ed.  Boston,  1840),  •.  8,  i.  2, 
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Marine  of  1681,  when  considering  the  conseqnences  of  the  ship's  ina- 
bility to  complete  her  voyage  by  reason  of  unseaworthiness,  directs 
attention  to  the  time  of  sailing.  To  decide  whether  the  insurers  are 
liable,  he  says,  it  must  be  ascertained  «<si,  au  depart,  il"  (le  navire] 
«  ^tait  vraiment  en  ^tat  de  faire  le  voyage  ou  non :"  vol.  2,  p.  81,  Liv. 
3,  tit.  6,  De8  Assurances^  art.  29,  (ed.  Rocheile,  1766.)  The  same 
period  is  considered  as  the  material  one  on  the  question  whether  the 
owner  shall  lose  his  freight  when  the  goods  have  received  damage  by 
reason  of  the  ship's  unseaworthiness ;  vol.  1,  p.  658,  Liv.  3,  tit.  3,  l)u 
Fret  ou  Nblis,  art.  12.  In  Bynkershoek,  vol.  2,  p.  429,  Qusestiones  juris 
privati,(a)  B.  4,  c.  2,  the  question,  when  the  insurer's  risk  begins,  is 
treated  of ;  and  he  makes  the  sailing  of  the  ship  and  her  arrival  the 
limits.  [Erle,  J. — He  confines  himself  to  policies  «from  and  to;*' 
he  does  not  refer  to  those  "  at  and  from."] 

It  is  said  by  P^rke,  B.  (delivering  the  judgment  of  the  Court),  in 
Dixon  V.  Sadler,  5  M.  &  W.  414,t  that  different  degrees  of  seaworthi- 
ness may  be  requisite  in  different  stages  of  the  ship's  progress.  Put- 
ting the  case  in  that  view,  the  question  is,  which  is  to  be  supposed  the 
♦1  ^Qi  ^^^S^  ^^®  ^^^P  ^  ^^  "^when  a  time  policy  is  effected  ?  And  that 
^  stage  ought  to  be  chosen  in  which  the  ship  is  required  to  be  sea- 
worthy on  a  contract  between  the  owner  and  a  freighter.  Hucks  v. 
Thornton,  Holt  N.  P.  C.  30  (E.  C.  L.  R.  vol.  3),  was  only  a  nisi  prius 
decision,  and  cannot  outweigh  the-  other  English  and  foreign  authorities 
relied  upon  by  the  plaintiffs.  And  the  ship  there  was  sufficiently 
proved  to  have  been  seaworthy,  for  any  purpose  material  to  the  case, 
at  the  commencement  of  the  voyage,  and  down  to  the  time  of  in« 
surance. 

Wilde  referred  to  1  Park  Ins.  495,  6 ;  last  paragraph  of  c.  11. 

Cur*  adv.  vuU. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  a  policy  of  insurance  on  a  ship  called  The 
Susan.  (His  Lordship  then  stated  the  pleadings,  as  they  appear  in  pp. 
128, 9,  ant%.)  The  jury  found  a  verdict  for  the  defendant  in  the  terms  of 
the  plea.  The  plaintiff,  who  had  succeeded  upon  the  other  issues,  moved 
for  judgment  non  obstante  veredicto,  on  the  ground  that  there  was  no 
implied  warranty  of  seaworthiness  on  a  time  policy,  and  that  the  rules 
of  the  law  of  insurance  as  to  such  warranty  were  not  applicable  to  the 
case  of  a  time  policy. 

Upon  the  argument  many  cases  from  foreign  jurists  were  cited,  and 
several  decisions  in  the  Courts  of  America,  as  well  as  in  our  own :  and 
it  was  urged,  for  the  plaintiffs,  that  this  was  the  first  time  that  the  point 
*'idCf\  ^^^  ^^^^  directly  presented  for  decision  to  an  English  Court. 
•^  *We  have  taken  time  to  consider  our  judgment,  not  so  much 
from  any  doubt  that  we  entertained  upon  the  point,  but  that  we  might 

(a)  Opera  OmniA,  fol.  "L^jdenk,  1767. 
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consalt  the  yarious  authorities  referred  to,  and  consider  whether  the 
arguments  on  the  part  of  the  defendant  were  really  well  founded. 

Notwithstanding  some  dicta  in  Emerigon  and  other  foreign  jurists 
that  were  cited  upon  the  argument, (a)  the  opinion  of  all  the  lawyers  in 
modern  times  in  England  and  America  is  clear,  that  there  is  no  differ- 
ence between  a  time  policy  and  one  for  a  particular  voyage,  as  to  the 
implied'  warranty  of  seaworthiness.     The  doubt  has  arisen  from  the 
supposed  difficulty  of  applying  the  rule  of  such  an  implied  warranty  to 
the  case  of  a  time  policy,  where  it  may  be  quite  uncertain  upon  what 
service  the  vessel  may  be  employed,  or  in  what  state  she  may  be  when 
the   risk  begins.     The  vessel,  at  the  time  the  risk  attaches,  may  be 
actually  upon  a  voyage  for  which  she  was  perfectly  seaworthy  when  the 
voyage  commenced,  but  may,  by  perils  of  the  sea,  have  been,  whilst 
upon  her  voyage,  reduced  to  such  a  state  as  to  be  unseaworthy  when 
the  risk  attached ;  and  it  is  said  that  to  apply  the  rule  of  implied  war- 
ranty to  such  a  case  would  be  an  extension  of  the  rule  as  to  the  war- 
ranty, which  is  satisfied  if  the  vessel  was  seaworthy  at  the  commence- 
ment of  the  voyage  upon  which  she  was  engaged  at  the  time  the  risk 
attached.     In  HoUingworth  v.  Brodrick,  7  A.  &  E.  40  (E.  C.  L.  R.  vol. 
34),  the  defendant  contended  that  upon  a  time  policy  the  assured  were 
bound  to  keep  the  vessel  seaworthy  during  the  whole  period  of  the 
insurance ;  but  the  Court  was  of  opinion  that  the  warranty  was  ful- 
filled if  the  ship  was  seaworthy  at  the  *commencement  of  the  .  ^-  . - 
risk ;   and  this  opinion  was  confirmed  in  the  case  of  Sadler  v.  ^ 
Dixon,  8  M.  &  W.  895,t  in  which  the  Court  of  Exchequer  Chamber 
decided  that  there  was  no  dfstinction  between  the  implied  warranty  of 
seaworthiness  in  the  case  of  a  policy  on  a  particular  voyage  and  on  a 
time  policy.     Since  this  decision,  which  is  the  leading  authority  in  our 
Courts  upon  the  subject,  it  may  be  considered  settled  that  the  implied 
warranty  extends  to  time  as  well  as  to  other  policies ;  and  that  the 
period  to  which  the  warranty  applies  is  that  when  the  risk  attaches. 

In  the  present  case,  nothing  appears  upon  the  pleadings  to  limit  or 
qualify  the  implied  warranty,  or  to  show  that  it  had  been  fulfilled  when 
the  risk  commenced.  We  are  therefore  of  opinion,  upon  the  authority 
of  the  cases  cited  for  the  defendant,  as  well  in  the  English  as  in  the 
American  Courts,  that  the  plea  is  good,  and  the  defendant  entitled  to 
cur  judgment.  Judgment  for  defendant. 

(a)   1^0  reference  appears  )o  have  been  made  directly  to  Emerigon  in  the  argnmenk 
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IN  THE  EXCHEQUER  CHAMBER. 

'  (Error  from  the  Queen  i  Bench.) 

SMALL  and  Others  v.  GIBSON. 

For  Byllabus,  see  p.  128,  antd. 

Judgment  having  been  signed  for  the  defendant  in  this  case,  the 
plaintiffs  brought  error  in  the  Exchequer  Chamber,  assigning  error  in 
the  common  form.     The  writ  of  error  was  argued  in  last  Trinity  vaca- 
tion.(a) 
*1491       *-3farftn,  for  the  plaintiffs. — This  case  raises  a  new  question. 

-*  The  Court  of  Exchequer  avoided  deciding  it  in  Dixon  v.  Sadler, 
5  M.  &  W.  405  ;t  and  Tindal,  C.  J.,  did  not  pronounce  upon  it  when 
delivering  judgment  in  Sadler  v.  Dixon,  8  M.  &  W.  895.t     The  under- 
writer's contract  is  a  special  one,  often  under  seal,  and  must  be  judged 
of  from  its  contents.     It  is  true  that  seaworthiness  as  a  condition  pre- 
cedent is  not  expressly  mentioned  in  it :  but  that  condition  has  always 
been  understood.    The  Court  is  now  asked  to  introduce  a  new  warranty. 
A  time  policy  is  effected  only  for  a  year.    It  is  here  contended  that  an 
owner  who  applies,  during  the  year,  to  the  same  underwriter  to  renew 
the  policy  warrants  that  the  ship  shall  be  seaworthy  on  the  day  when 
the  new  term  is  to  commence.    It  may  be  that  she  has,  during  the  first 
year,  received  a  serious  damage,  and  put  into  a  distant  port  to  repair, 
and  is  there  for  the  purpose  of  repair  when  the  new  risk  attaches.    She 
is  completely  repaired,  and  goes  another  voyage,  and  is  lost.    A  policy 
at  and  from  the  port  would  be  valid  under  these  circumstances ;  but  it 
is  argued  that  a  time  policy  would  be  vitiated,  because,  at  the  moment 
when  it  came  into  operation,  the  ship  was  not  seaworthy  in  the  sense 
of  being  fit  to  go  to  sea.     For,  inasmuch  as  a  time  policy  applies  to 
any  possible  adventure,  the  objection  could  not  be  answered  by  saying 
that  a  ship  might  be  seaworthy  for  one  voyage  or  purpose  when  not 
seaworthy  for  another :  the  contract  itself  does  not  afford  any  measure 
of  seaworthiness.     The  Court  cannot  add  any  term  to. the  contract  of 
an  underwriter,  at  least  without  the  clear  sanction  of  authorities ;  and, 
*l4.«n  ^^  aiithority  could  be  dispensed  with,  there  is  no  ground  of  rea- 

^  son  or  good  '''sense  for  the  addition.  The  underwriters  insure, 
lost  or  not  lost :  it  is  too  much  to  annex  to  that  contract,  that  up  to 
the  date  of  the  policy  the  vessel  is  completely  fitted  and  stored. 
[Cresswell,  J. — That  is  constantly  done  in  a  policy  on  voyage.] 
There  the  assured,  or  his  agents,  can  provide  that  the  vessel  shall,  at 
the  commencement  of  the  risk,  be  properly  fitted  out  with  reference  to 
the  particular  voyage.     The  language  used  here  (<<  lost  or  not  lost,  in 

(a)  June  14th,  1850.  Before  Maule,  Cresswell,  and  Talfourd,  Ja.,  and  Parke,  Aldkrsott, 
and  Platt,  Bs.  The  argument  was  beirun  on  Juno  13th,  but  resumed,  from  the  commenoomciit, 
on  this  day. 
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port  and  at  sea,  in  all  trades  and  services")  is  expressly  designed  to 

mark  out  the  intended  risk  circumstantially.     Can  it  be  implied,  in 

addition  to  those  express  stipulations,  that  if  the  ship  is  unseaworthy, 

as  that  term  is  usually  understood,  the  policy  shall  fail  ?    If  such  a 

condition  can  be  added,  is  it  to  be  found  by  a  jury  as  matter  of  custom. 

or  declared  as  law  by  the  Court  ?    Policies  of  insurance  have  been  dealt 

with  by  the  Courts  dififerently  from  other  contracts :  for  in  the  case  of 

&  policy  an  unseaworthiness  not  communicated  to  the  underwriter  has 

been  held  fatal,  though  there  was  no  express  warranty,  and  no  intentional 

concealment  or  misrepresentation.     <<The  warranty''  (as  an  American 

writer  states)  <^  is  not  implied  from  the  terms  of  the  policy,  but  rests 

on  the  supposition  that  the  seaworthiness  of  the  vessel  is  the  basis  of 

the  contract  in  the  understanding  of  the  parties;"  Duer,  Law  and 

Practice  of  Marine  Insurance,  vol.  2,  p.  671,  Lecture  14.    (New  York, 

1846.)     [Parke,  B. — A  very  excellent  book.]    The  Courts  cannot  add 

to  that  understanding,  but  must  leave  the  contract  as  the  parties  appear 

by  their  words  to  have  made  it.     But,  further,  supposing  the  defence 

available,  the  plea  in  this  case  is  imperfect  because  it  does  not  state 

that  the  ship  was  unseaworthy  with  reference  to  her  situation  when  the 

insured  term  began.    A  plea  of  '^'unseaworthiness  ought  to  show  r^-iA± 

that  the  ship  was  unfit  for  her  purpose  at  the  point  of  time  to  ^ 

which  the  pleading  refers,  not  merely  that  she  was  unfit  to  go  to  sea. 

[Parke,  B. — It  is  stated  that  the  ship  was  not  seaworthy  at  the  times 

referred  to,  "  but,  on  the  contrary  thereof,  was  wholly  unseaworthy :" 

that  is  the  gist  of  the  plea.]     Three  different  periods  are  referred  to 

by  the  plea :  the  making  of  the  policy,  the  attaching  of  the  risk,  and 

the  loss :  there  might  be  a  different  seaworthiness  at  each.     [Parke, 

B. — The  periods  are  in  reality  only  two ;  the  making  of  the  policy  and 

the  commencement  of  the  risk.] 

Jl  /^.  Witdcy  contrd;. — The  general  rule  of  marine  insurance  is, 
that  the  assured  is  not  called  upon  to  acquaint  the  underwriters  with 
the  history  and  state  of  the  ship  down  to  the  commencement  of  the 
risk ;  for  they  are  virtually  indemnified  against  any  circumstances, 
whether  disclosed  or  not,  which  may  render  the  ship  not  a  proper  object 
of  insurance;  Haywood  v.  Bodgers,  4  East,  590,^597,  8.  Therefore 
the  knowledge  of  circumstances  by  the  assured,  or  his  want  of  know- 
ledge, at  the  commencement  of  the  risk,  cannot  affect  his  position  with 
regard  to  the  'insurers,  and  affords  no  argument  against  making  the 
implied  warranty  of  seaworthiness  run  from  the  day  on  which  the  new 
insorance  attaches.  Nor  is  there  any  ground  for  distinguishing  a  time 
policy  in  this  respect  from  a  voyage  policy.  It  is  not  clear  whether 
the  plaintiffd  contend  that  the  warranties  in  those  cases  run  from  differ- 
ent periods,  or  that  in  the  case  of  a  time  policy  no  warranty  arises. 
TAldebson,  B. — May  not  the  warranty  there  be  that  the  ship  shall  be 
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^-^Ar-y  seaworthy  at  the  commencement  *of  every  voyage  she  sails  upon 
^  during  the  time  ?]  It  is  an  error  to  make  the  warranty  depend 
upon  the  words  of  the  contract :  it  is  implied  by  law  from  the  transac- 
tion. Persons  meet  to  make  a  lawful  wager  on  a  ship.  Their  know- 
ledge at  the  time  is  not  material.  If  it  turns  out  afterwards  that  she 
was  not  in  such  a  condition  as  to  be  the  subject  of  a  wager,  there  has 
been  no  bet.  The  words,  <<  lost  or  not  lost"  are  in  the  present  pohcy ; 
but  that  must  mean  during  the  risk  from  September  25th.  [Parke, 
B. — I  do  not  see  why  parties  may  not  -bet  upon  a  ship  although  lost. 
Martin  mentioned  Earl  of  March  v.  Pigot,  5  Burr.  2802,  and  Suther- 
land r.  Pratt,  11  M.  &  W.  296. f]  The  doctrine  laid  down  in  1  Paik 
Ins.  458,(a)  as  to  the  exemption  of  underwriters  by  reason  of  unsea- 
worthiness makes  knowledge  on  the  part  of  the  assured  immaterial. 
<(  There  is  in  the  contract  of  insurance  a  tacit  and  implied  agreement 
that  everything  shall  be  in  that  state  and  condition  in  which  it  ought 
to  be :  and  therefore  it  is  not  sufficient  for  the  insured  to  say  that  he 
did  not  know  that  the  ship  was  not  seaworthy ;  for  he  ought  to  know 
that  she  was  so  at  the  time  he  made  the  insurance.  The  ship  is  the 
substratum  of  the  contract  between  the  parties ;  a  ship  not  capable  of 
performing  the  voyage  is  the  same  as  if  there  were  no  ship  at  all ;  and 
although  the  defect  may  not  be  known  to  the  person  insured,  yet  the 
very  foundation  of  the  contract  being  gone,  the  law  is  clearly  in  favour 
of  the  underwriter,  because  such  a  defect  is  not  the  consequence  of  any 
external  misfortune,  or  any  unavoidable  accident,  arising  from  the 
perils  of  the  sea,  or  any  other  risk  against  which  the  underwriter  en- 
♦lifil  g*g®8  to  indemnify  the  *person  insured."  [Alderson,  B. — ^The 
-*  words  there  imply  that  the  assured  has  the  power  of  knowing.] 
In  many  cases  that  would  be  impossible.  A  contract  of  insurance, 
then,  considered  without  reference  to  knowledge,  and  without  laying 
stress  on  particular  words,  must  be  taken,  in  the  case  of  a  time  policy 
as  well  as  in  others,  to  assume  that  the  vessel,  when  the  risk  begins,  is 
seaworthy,  not  necessarily  in  the  sense  of  being  fit  for  sea,  but  for  the 
purpose  of  encountering  such  perils  as  she  is  likely,  at  that  moment,  to 
encounter ;  as,  of  being  captured,  of  being  blown  over  in  harbour,  of 
being  injured  in  dock.  The  law  is  thus  laid  down,  with  reference  to 
policies  in  general  and  to  time  policies,  in  Mr.  Arnould's  Treatise  on 
the  Law  of  Marine  Insurance,  vol.  1,  pp.  662,  8,  667 — 674,  part  2,  c. 
4.  In  pp.  671,  2,  the  "  degrees  of  seaworthiness"  requisite  in  parti- 
cular situations  are  discussed.  The  warranty  is  not  that  the  ship,  at 
the  moment  of  commencing  the  risk,  is  in  actual  safety ;  but  that,  if 
she  is  actually  in  peril,  she  is  as  well  fitted  to  encounter  it  as  a  ship  ordi- 
narily can  be.  [Parke,  B. — ^As,  if  she  was  driving  to  leeward  towards 
a  rock,  but  was  in  perfectly  sound  condition;  or  if  a  fire-ship  were 
within  a  few  feet  of  her.]     That  state  of  things,  if  shown,  would  not 

(a)  See  p.  131,  antd. 
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prejudice  the  insarance.  In  Small  v.  Nairn  (a  case  of  policy  on  this 
very  ship)  there  was  a  proviso  in  terms  that  the  ship  was  seaworthy  at 
the  time  of  beginning  the  risk.  [Parke,  B. — If  a  question  may  pos- 
sibly arise,  it  may  be  prudent  to  stop  it  out  by  a  contract.] 

WUde  then  reviewed  the  authorities  cited  in  the  Queen's  Bench  on 
the  subjects  of  knowledge  and  of  seaworthiness.  The  report  of  the 
argument  in  this  case  in^  Q.  B.  (ant^),  and  the  judgment  of  the  Court  of. 
♦Exchequer  Chamber  (post),  make  any  further  detail  on  this  part  r^^^»T 
of  the  argument  unnecessary.  He  mentioned,  in  addition  to  the  ^ 
authorities  before  cited,  the  opinion  of  Lord  Eldon  in  Watson  v,  Clark, 
1  Dow.  336,  344.  [Aldbrson,  B. — That  was  a  Scotch  appeal.  Lord 
ELDONwas  there  a  judge  of  fact  as  well  as  law.  Talfourd,  J. — Ho 
was  not  stating  a  presumption  of  law,  but  a  conclusion  of  fact  from 
evidence.] 

In  the  argument  below,  counsel  was  obliged  to  contend  that  there  was 
no  warranty  of  seaworthiness  at  all  on  a  time  policy ;  though  the  same 
position,  if  correct,  would  apply  equally  to  a  policy  <<at  and  from."  It 
was  said  that,  if  the  warranty  of  seaworthiness  arose  whenever  the  risk 
commenced,  it  might  attach  though  the  ship  were  without  sails,  or 
anchor,  or  tackle,  or  stores.  But  in  any  of  these  cases  the  ship  might 
be  seaworthy  or  otherwise  as  to  particular  dangers  and  injuries  which 
the  insurers  are  bound  to  indemnify  from,  though  she  were  not  in  a 
state  to  keep  the  sea :  this  is  shown  by  the  'facts  which  appeared  in 
Bishop  V.  Pentland,  7  B.  &  C.  219  (E.  C.  L.  R.  vol.  14),  Carruthers  v. 
Sydebotham,  4  M.  &  S.  77,  Phillips  v.  Barber,  5  B.  &  Aid.  161  (E.  C. 
L.  R.  vol.  7),  Wedderbum  v.  Bell,  1  Campb.  1,  Busk  v.  The  Royal 
Exchange  Assurance  Company,  2  B.  &  Aid.  73,  Lawrence  v.  Aberdein, 
5  B.  &  Aid.  107  (E.  C.  L.  R.  vol.  7),  (which  last  case  in  particular 
explains  the  term  «  peril  of  the  sea"),  Fletcher  v.  Inglis,  2  B.  &  Aid. 
315,  Forbes  v.  Wilson,  1  Park  Ins.  472,  Hibbert  v.  Martin,  1  Park  Ins. 
473  (where  Lord  Ellenborougu  said,  « it  is  quite  sufficient  if  the  state 
of  the  ship  be  commensurate  to  her  then  risk"),  and  Annen  v.  Wood- 
man, 3  Taunt.  299. 

If  any  hardship  results  from  the  state  of  law  now  *cont ended  rut-iAQ 
for,  a  party  may  either  not  insure  for  time,  or  take  an  express  ^ 
admission  that  the  ship  is  seaworthy  at  the  commencement  of  the  risk. 
As  to  the  plea,  the  form  is  that  which  has  usually  been  adopted,  and 
is  substantially  good. 

Martin^  in  reply. — There  could  be  no  common  form  of  this  plea  be- 
fore the  New  rules :  the  chartered  companies  would  use  their  statutory 
form  ;  and  other  insurers  would  plead  Non  assumpsit.  As  to  the  other 
point  :(a)  the  plea  here  cannot  bo  taken  to  mean  that  the  ship  was  being 

(a)  Martin  here  noticed  the  report  of  f%  Committee  of  the  Hoase  of  CommoDS  in  1747,  stated 
ia  2  Mageng,  347  k  neq.,  recommending  "  heads  of  a  bill"  for  regulating  Marine  Insurance.  By 
sue  of  their  *<  resolationi"  (which  were  **  agreed  to  bjr  the  house"),  an  enactment  was  suggested, 
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refitted  or  repaired  in  a  dock,  and  was  not  in  a  fit  state  to  be  there. 
The  law,  as  laid  down  by  Parke,  B.,  in  Dixon  v.  Sadler,  5  M.  &  W.  414,t 

*1  IQI  ^^  ■  "  ^^  *^®  ^^®  ^^  ^^  insurance  for  *a  certain  voyage,  it  b 
^  clearly  established  that  there  is  an  implied  warranty  that  the 
vessel  shall  be  seaworthy,  by  which  it  is  meant  that  she  shall  be  in  a  fit 
state  as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects,  to 
encounter  the  ordinary  perils  of  the  voyage  insured,  at  the  time  of 
sailing  upon  it.  If  the  assurance  attaches  before  the  voyage  com- 
mences, it  is  enough  that  the  state  of  the  ship  be  commensurate  to  the 
then  risk ;  and,  if  the  voyage  be  such  as  to  require  a  different  complement 
of  men,  or  state  of  equipment,  in  different  parts  of  it,  as,  if  it  were  a 
voyage  down  a  canal  or  river,  and  thence  across  to  the  open  sea,  it  would 
be  enough  if  the  vessel  were,  at  the  commencement  of  each  stage  of 
the  navigation,  properly  manned  and  equipped  for  it."  That  would 
be  the  rule  applicable  to  an  insurance  <<  at  and  from''  a  port.  The  plea 
here  denies  the  state  of  seaworthiness  applicable  to  such  a  voyage: 
and  there  is  nothing  in  the  cases  cited  for  the  defendant  to  warrant 
his  insisting  upon  a  seaworthiness  of  a  more  limited  kind.  (He  then 
commented  upon  Forbes  v.  Wilson,  1  Park  Ins.  472,  and  other  cases 
referred  to  in  the  argument  for  the  defendant,  and  contended  that,  so 
far  as  they  led  to  any  conclusion,  they  showed  that  seaworthiness,  in 
the  general  acceptation,  was  a  condition  of  the  ship  out  of  as  well  as 
in  harbour.)  Hucks  v.  Thornton,  Holt,  N.  P.  C.  30  (E.  C.  L.  B.  vol. 
3),  is  the  only  case  where  it  has  been  directly  laid  down  that  in  a  time 
policy  the  warranty  of  seaworthiness  related  to  the  commencement  of 
the  insured  term ;  but  there  the  position  was  admitted  by  counsel 
who  insisted  that  the  ship  was  sufficiently  seaworthy  at  that  time. 
[Platt,  B. — And  the  verdict  was  in  his  favour.]  The  language  of 
^-  -^-.  Lawrence,  J.,  in  Christie  v.  Secretan,  8  T.  R.  198,  does  *not 
^  necessarily  apply  to  the  case  of  a  ship  insured  for  a  term  com- 
mencing after  she  may  have  left  her  port.  So  also,  the  doctrine  laid 
down  in  Haywood  v.  Rodgers,  4  East,  598,  may  be  wholly  inapplicable 
to  the  case  of  a  ship  which  has  been  out  a  year.  Cases,  like  Oliver  v, 
Cowley,  1  Park  Ins.  470,  where  the  ship  was  insured  for  a  voyage,  and 

*'  That  in  all  asraraneeB,  where  the  asrared,  or  the  broker  or  agent  employed  by  the  a»nred  to 
make  any  assurance,  shall  give  information  or  intelligenoe  to  the  assurer,  shall  undertako  or  war- 
rant any  fact  or  circumstance  relative  to  the  ship,  merchandise,  or  voyage  assured,  which  may  mate- 
rially affect  the  terms  of  the  assurance,  such  information,  intelligence,  undertaking,  or  warranty, 
shall  be  inserted  in  the  assurance  before  the  underwriting  or  execution  thereof;  and  no  evidenco 
shall  be  admitted  to  prove  that  any  information,  intelligence,  undertaking,  or  warranty  was  given 
or  made,  except  what  is  inserted  in  the  assurance,  as  aforesaid ;  bat  this  shall  not  be  construed  to  ex- 
tend to  hinder  the  assurer  from  giving  evidence  to  prove  that  the  information,  inteUigence,  under- 
taking, or  warranty  aforesaid,  was  known  to  be  false  at  the  time  of  making  thereof,  or  that  some 
material  information  or  intelligence  was  known  to  the  assured,  and  concealed  from  the  assurer  at  the 
time  of  making  the  assurance ;  and  all  assurances  which  have  no  such  information,  intelligence,  un- 
dertaking, or  warranty  inserted  in  the  assurance,  shall  be  deemed  and  taken  as  if  no  such  informa- 
tion, intelligence,  undertaking,  or  warranty  had  ever  been  given  or  made."  P.  2550.  But  the  act  was 
postponed,  and  never  passed.  [Maulb,  J. — Probably,  as  far  as  this  clause  is  concerned,  because 
as  much  of  it  as  is  of  any  worth  was  law  already.] 
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was  not  seaworthy  for  that  voyage,  cannot  assist  in  deciding  the  present 
question.  In  Parmeter  t;.  Cousins,  2  Gamp.  235,  which  was  the  case 
of  a  ship  insured  <<at  and  from"  a  port,  it  did  not  appear  that  the  ves- 
sel arrived  at  the  port  in  such  a  condition  as  even  to  answer  the  de- 
scription of  a  ship.  The  case  is  noticed,  with  others,  in  1  Arnould  on 
Insurance,  443. 

It  may  be,  as  was  suggested  from  the  Bench,  that  a  time  policy 
implies  a  warranty  at  the  commencement  of  each  voyage  in  succession 
which  the  ship  undertakes  during  the  term.  [Alderson,  B. — Unless  it 
is  so,  the  undertaking  must  be  that  the  ship  is  qualified  at  first  for  the 
whole  set  of  voyages,  or  else  to  keep  the  sea  for  a  twelvemonth.]  It 
is  enough  to  maintain  that  the  warranty  of  seaworthiness  is  not  more 
extensive  in  a  time  policy  than  in  a  policy  on  voyage.  The  plaintiffs 
here  are  entitled  to  recover  if  there  be  any  supposition  excluding  the 
necessity  of  the  ship  being  actually  <<  seaworthy"  at  the  time  named  for 
commencing  the  risk.  And  there  is  nothing  in  the  authorities,  or  in 
the  terms  of  the  policy,  imposing  such  a  necessity.  [Parke,  B. — 
Unless  the  word  *'good"  in  the  description  of  the  ship  imports  her 
being  seaworthy  when  the  risk  commences ;  which  my  Brother  Maule 
says  was  a  suggestion  of  Lord  Abinger.  Alderson,  B. — "Good" 
seems  to  be  a  mere  *complimentary  phrase,  not  a  warranty ;  other-  p^-  -^ 
wise  why  should  the  words  "  being  staunch,"  &c.,  be  commonly  *- 
added  ?]  Cur.  adv.  vulL 

Parke,  B.,  in  this  vacation  (November  27th),  delivered  the  judgment 
of  the  Court. 

This  case  comes  before  us  on  a  writ  of  error  on  a  judgment  of  the 
Queen's  Bench  given  for  the  defendant,  in  an  action  on  a  policy  of 
assurance  on  the  good  ship  or  vessel  called  The  Susan,  lost  or  not  lost, 
in  port  and  at  sea,  in  all  trades  and  services,  whatsoever  and  whereso- 
ever, for  twelve  calendar  months,  commencing  on  the  25th  September, 
A.  D.  1843,  and  ending  the  24th  September,  1844,  both  inclusive.  The 
policy  states  the  adventure  to  begin  on  the  ship  until  she  should  have 
arrived  at  as  above  and  moored  twenty-four  hours  in  good  safety ;  and 
the  insurance  was  declared  to  be  1800Z.  on  ship  valued  at  4500Z.  The 
declaration  proceeds  to  aver  a  loss  by  perils  of  the  seas  during  the  risk 
in  the  policy  mentioned.  There  was  also  a  count  for  money  had  and 
received.  To  this  declaration  there  were  several  pleas,  all  of  which 
were  found  for  the  plaintiffs  except  one ;  that  was  the  second,  which 
was  pleaded  to  the  first  count.  It  avers  that  the  ship  was  not,  at  the 
commencement  of  the  risk  in  the  policy  mentioned,  nor  at  the  making 
of  the  insurance,  nor  on  25th  September,  1843,  seaworthy,  or  in  a  fit 
and  proper  condition  safely  to  go  to  sea,  but  on  the  contrary  thereof 
was  wholly  unseaworthy.  After  a  verdict  for  the  defendant  on  thia  plea, 
the  Court  of  Queen's  Bench  gave  judgment  for  the  defendant,  tliinking 
the  plea  good.     A  writ  of  error  was  brought :  and  it  was  argued  before 
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^^  f,gy^  US  that  the  pica  was  ^bal  in  substance,  and  that  judgment  ought 
*'-'  to  have  been  given  for  the  plaintiff  non  obstante  veredicto,  on 
two  grounds. 

First,  that,  in  a  time  policy  in  the  common  form  as  this  is,  there  ia 
no  implied  warranty,  or,  more  properly  speaking,  condition,  that  the 
ship  was  seaworthy,  or  in  a  fit  and  proper  state  according  to  her  then 
situation,  at  the  commencement  of  the  risk  or  the  first  day  of  the  term, 
which  is  the  same  thing :  and,  secondly,  that,  assuming  there  was  sucii 
an  implied  condition,  the  plea  was  nevertheless  bad,  because  it  did  not 
negative  that  the  ship  was  in  a  fit  and  proper  state  according  to  her 
then  situation,  but  only  that  she  was  not  seaworthy,  which,  it  was  con- 
tended, meant  in  a  fit  state  for  8ea  navigation. 

We  do  not  think  there  is  much  difficulty  with  respect  to  the  lattei 
question,  which  it  will  be  convenient  to  dispose  of  first.  It  depends  on 
the  meaning  of  the  term  << seaworthy."  If  that  word  meazis  in  a  stftte 
completely  fit  for  sea  navigation  at  the  time,  the  plea  is  certainly  bad, 
for  it  is  enough  to  satisfy  the  terms  of  the  assumed  implied  condition 
that  the  vessel  is  fit  for  navigation  if  at  sea  or  on  a  river,  or  on  the  point 
of  setting  sail  on  either,  or  that  she  is  in  such  a  state  of  physical  safety 
in  a  port,  preparing  for  a  voyage,  as  to  enable  her  to  be  in  reasonable 
security  till  she  should  be  perfectly  repaired  and  equipped  for  it ;  and 
in  order  to  constitute  a  breach  of  the  condition  both  these  alternatives 
must  be  negatived.  But,  if  the  word  "  seaworthy"  is  not  to  be  con- 
strued according  to  its  strict  or  primary  signification  only,  but  in  a 
more  extended  sense  as  including  in  it  a  fitness  for  present  navigation, 
and  that  either  on  a  sea  or  river,  if  about  to  sail  or  sailing  on  either, 
and  a  condition  of  repair  and  equipment  fit  for  such  a  port  if  she  was 
^-  P^nn  then  in  *port,  then  the  plea  is  good  ;  for  it  negatives  every  part 
-*  of  the  assumed  implied  condition  by  denying  that  the  vessel  was 
seaworthy.  We  think  that  such  is  now  become,  in  common  parlance  as 
applicable  to  this  subject,  the  meaning  of  the  term  ^<  seaworthy,"  there 
being  a  seaworthiness  for  the  voyage  and  seaworthiness  for  river  navi- 
gation or  for  a  port :  see  the  authorities  collected,  1  Arnould  on  Insur- 
ance, 671,  and  the  dicta  of  Story,  J.,  cited  1  Phillips  on  Insurance,  315, 
316  :  and  it  is  to  be  noticed  that  after  verdict  every  intendment  is  to 
be  made  in  favour  of  a  plea  which  the  language  of  it  will  admit.  We 
think  therefore  that  the  plea  is  good  if  there  be  by  law  an  implied 
warranty  or  condition  that  the  ship  shall  be  seaworthy  in  the  general 
sense  of  the  word  as  above  explained,  at  the  commencement  of  the  rish 

The  question  then  is  (and  it  is  one  of  great  importance),  whether 
there  be  such  an  implied  condition  in  the  case  of  a  time  policy.  It  is 
unquestionably  important  as  to  existing  policies ;  and  indeed  it  is, 
generally,  on  account  of  the  practical  difficulty  of  departing  from  the 
usual  course  and  introducing  alterations  into  the  common  form  of 
policy. 
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The  Court  of  Queen's  Bench  appears  to  have  been  of  opinion  that 
ihere  was  such  an  implied  condition,  on  the  authority  of  two  decided 
cases,  Hollingwofth  v.  Brodrick,  7  A.  &  E.  40  (E.  C.  L.  R.  vol.  84),  and 
Sadler  v.  Dixon,  5  M.  &  W.  405  ;t(a)  especially  the  latter ;  since  which 
time  it  considers  it  as  a  settled  point  that  there  is  an  implied  warranty 
in  time  policies,  and  that  the  period  when  it  applies  is  when  the  risk 
commences.     That  decision  it  thinks  justified  by  the  general  opinion 
*of  lawyers  in  England  and  America.    It  was  argued  at  the  bar  p^-  . . 
before  us  that  neither  of  these  cases  decided  the  latter  point,  ^ 
that  there  was  a  warranty  of  seaworthiness  at  the  eommeneement  of  the 
term.     And  we  think  they  do  not.    In  the  first  case  the  plea  was  that, 
after  the  term  commenced  and  before  the  loss,  the  vessel  became  unsea- 
worthy,  and  might  have  been  repaired  at  a  reasonable  expense,  and  the 
ship  remained  unseaworthy  at  the  time  of  the  loss ;  and  the  Court 
decided  that  plea  to  be  insufficient,  being  of  opinion  that  a  state  of 
unseaworthiness  during  the  voyage  could  not  be  a  defence  unless,  at  all 
events,  it  was  shown  to  be  the  cause  of  the   loss;   if  indeed   that 
would  make  any  difference.    The  case  decides  nothing  as  to  there  being 
any  implied  warranty  in  time  policies  as  a  condition  precedent  to  the 
policy  attaching,  or  as  to  the  time  to  which  that  warranty  relates. 
The  only  part  of  the  case  bearing  upon  the  present  question  is  a  dictum 
of  Mr.  Justice  Patteson,  in  the  course  of  his  judgment,  «that  the 
implied  warranty  of  seaworthiness  is  satisfied  if  the  ship  is  seaworthy  at 
the  commencement  of  tJie  mi,"  and  that  he  does  not  "know  of. any 
distinction  on  account  of  the  risk  being  for  time."     Whether  there  was 
any  snch  distinction  was  a  question  quite  foreign  to  that  case :  nor  did 
the  case  of  Sadler  v.  Dixon,  6  M.  &  W.  405,t  settle  that  point ;  on  the 
contrary,  the  judgment;  of  the  Court  of  Exchequer  expressly  states 
the   point  to  be  unsettled ;    and  it  decided  merely  that  the  implied 
warranty  was  at  least  not  more  extensive  than  that  in  a  policy  on  a  . 
voyage ;  and  that  if  there  was  no  contract  for  the  conduct  of  the  crew 
in  one  case  there  was  none  in  the  other.     In  the  Court  of  Exchequer 
^Chamber  this  judgment  was  affirmed.     Lord  C.  J.  Tindal,  p^e^cc 
however,  uses  some  expressions  which  were  contended  before  us  ^ 
to  amount  to  an  opinion  that  the  implied  warranty  of  seaworthiness  was 
the  same  in  a  time  and  a  voyage  policy,  and  applied  to  the  commence- 
ment of  the  risk.    But  it  is  clear  from  the  context  that  no  such  position 
was  meant  to  be  laid  down,  but  only  that  the  obligation  of  the  assured 
on  a  time  policy  was,  after  the  policy  attached,  not  more  extensive  than 
that   on  a  voyage  policy,  and  did  not  require  the  assured  to  keep  the 
v^sel  in  a  seaworthy  state.     The  period  to  which  the  warranty  of  sea- 
worthiness attached  was  wholly  immaterial  in  that  case. 

A    third  case   was  cited,  on   which  the  Court   of   Queen's   Bench 
do    not    appear  to    have    acted,   viz.   that   of   Hucks  v.   Thornton, 

(o)  Judgment  affirmed  in  Ezeh.  Ch. ;  Sadler  v.  Dixon,  8  M.  A  W.  895.t 
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Holt  N.  P.  C.  30  (E.  C.  L.  R.  vol.  8),  where  it  was  held  by  Gibbs, 
C.  J.,  at  nisi  prius,  that,  on  tL  time  policy  on  a  whaling  voyage,  with  a 
liberty  of  cruising  for  prize,  it  was  enough  to  satisfy  the  implied  war- 
ranty of  seaworthiness  if  at  the  commencement  of  the  time  the  ship 
had  a  crew  fit  for  one  of  the  purposes  though  unfit  for  the  other.  It 
may  be  inferred  from  the  fact  of  Oibbs,  G.  J.,  leaving  that  case  to  the 
jury  that  he  thought  that  there  was  in  a  time  policy  an  implied  war- 
ranty or  condition  of  seaworthiness  of  some  sort  at  the  commencemeni 
of  the  term  for  which  the  ship  wa»  insured.  But  the  facts  may  not 
have  made  it  necessary  for  him  to  give  that  question  much  consideration, 
as  the  plaintiff  was  wholly  to  succeed  even  if  there  was  such  a  warranty : 
and  at  all  events  it  was  no  more  than  a  nisi  prius  opinion  ;  and,  as  the 
propriety  of  it  could  not  be  questioned  by  a  motion  for  a  new  trial,  it 
is  of  less  weight. 

^^  .^^  '^'Looking  at  the  state  of  the  decisions,  therefore,  they  do  net 
^  by  any  means  settle  the  question;  and,  with  respect  to  the 
supposed  prevailing  opinion  both  in  England  and  America,  to  are  not 
aware  that  it  is  as  the  Court  of  Queen's  Bench  has  supposed.  We  do 
not  know  of  such  a  prevailing  opinion  in  the  profession  :  and,  so  far  as 
we  can  collect  from  the  text  writers,  we  do  not  find  it  considered  as  a 
settled  point  by  them.  Mr.  Arnould  in  his  work  on  Insurance  (a)  inti- 
mates his  notion  that  the  implied  warranty  is  that  the  ship  should  be 
seaworthy,  when  she  saiU  under  the  policy,  for  the  voyage  or  course  of 
navigation  on  which  it  is  contemplated  to  employ  her  during  the  term, 
and  what  that  voyage  is,  is  a  matter  of  evidence.  This  is  not  the  same 
proposition  as  that  the  vessel  must  be  seaworthy  at  the  moment  that  the 
term  commences,  wherever  she  may  be.  Mr.  Phillips,  in  his  Treatise 
on  Insurance,(()  vol.  i.  p.  328,  does  not  appear  to  think  this  is  a  settled 
point  in  America :  he  refers  to  the  opinion  of  the  American  Chief 
Justice  Shaw,  who  says,  whether  the  rule  of  seaworthiness  would  apply 
where  the  ship  had  been  on  a  long  voyage  was  a  matter  of  doubt,  and, 
if  it  did,  it  must  be  understood  with  great  latitude ;  Paddock  v.  Frank- 
lin Insurance  Company,  11  Pickering,  227.  We  cannot  help  thinking, 
therefore,  that  the  present  question  is  as  yet  unsettled,  and  that  we  are 
still  at  liberty  to  consider  what  the  decision  ought  to  be  upon  principle. 

With  respect  to  a  policy  on  a  voyage,  there  is  not  the  least  question 
but  that  there  is  an  implied  warranty  of  seaworthiness  at  the  com- 
mencement of  the  risk  :  that  is,  at  the  port  where  the  assurance  is  <<  at 
j^---,  and  from,"  at  the  *beginning  of  a  voyage,  when  it  is  «/rowi" 
-'  a  port :  and  it  is  also  clear  that  it  is  not  a  mere  warranty  but  a 
condition,  on  failure  of  which  the  policy  is  void,  whether  the  unsea- 
worthiness causes  the  loss  or  not.  On  what  is  this  implied  warranty 
founded  ? 

The  late  Lord  Abi^ger  used  to  say  (not  judicially)  that  the  warranty 

(a)  See  Tol.  If  p.  670.  (6)  See  p.  134,  utd. 
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was  implied  from  the  ufie  of  the  term  «good"  in  the  policy,  which  im* 
plied  an  agreement  that  the  ship  was  good  at  the  time  mentioned  in 
the  policy.  If  this  observation  were  just,  the  question  in  this  case 
would  be  determined ;  for  that  term  is  used  in  the  present  policy,  and 
the  ship  is  thereby  impliedly  warranted  to  be  good  on  the  25th  Septem- 
ber, 1843.  But  we  cannot  think  that  the  observation  is  well  founded. 
If  it  was,  there  would  be  no  implied  warranty  in  an  insurance  at  and 
from  a  port  if  the  word  <<  good"  were  omitted.  The  term  <<  good"  is  a 
merely  commendatory  expression ;  and  it  is  going  very  far  to  say  that 
it  means,  not  only  that  the  vessel  is  tight,  staunch,  and  sufficiently 
found  in  stores,  &c.,  but  is  provided  also  with  a  competent  master  and 
crew. 

Further,  no  trace  can  be  found,  that  we  are  aware  of,  of  such  a 
doctrine  as  that  attributed  to  Lord  Abinger,  in  any  reported  case. 
Mr.  Hildyard,  in  his  Treatise  on  the  Principles  of  the  Law  of  Marine 
Insurances,  p.  95,  in  commenting  on  the  different  parts  of  the  policy, 
considers  the  term  <<good"  to  imply  seaworthiness,  without  citing  any 
authority  for  it.  The  contrary  doctrine  is  expressly  stated  in  a  work 
on  Insurance  by  an  eminent  American  jurist,  Mr.  Duer,  who  at  p.  671, 
vol.  2,  says  that  the  implied  warranty  does  not  depend  on  the  terms  of 
the  policy ;  and  we  concur  in  that  opinion.  In  a  contract  *of  ^^^  -g 
insurance  for  a  voyage  the  warranty  or  condition  made  with  the  ^ 
assured  that  the  ship  is  seaworthy  at  the  commencement  of  the  risk 
appears  to  be  implied  from  the  very  nature  of  the  contract,  which 
rests  on  the  supposition  that  its  basis  is  the  seaworthiness  of  the  vessel 
at  that  time.  So  other  conditions  are  equally  implied,  such  as  not  to 
deviate  from  the  usual  course  of  the  voyage,(a)  to  commence  it  in  a 
reasonable  time,(i)  to  disclose  all  material  circumstances  ;{e)  and  the 
non-performance  of  these  conditions  avoids  the  policy,  whether  it  arises 
from  fraudulent  motives  or  not.  The  contract  of  insurance  is,  in  case 
of  a  voyage,  that  the  owner  of  the  ship  which  is  reasonably  capable  of 
performing  the  voyage  (d)  shall  be  indemnified  against  certain  contin- 
gencies in  the  course  of  it,  and  if  the  consideration  fails  the  obligation 
fails:  and  the  principle  is  no  doubt  most  important  for  the  preservation 
of  human  life  and  the  benefit  of  commerce,  as  otherwise  the' tendency 
of  insurance  would  be  to  render  those  whom  the  policy  protected  care- 
less about  the  safety  of  the  ship  and  the  crew.(e)  This  condition  is 
highly  reasonable  in  the  case  of  a  voyage  when  the  assured  knows  the 
situation  of  his  ship  and  is  eapable  by  himself  or  his  agent  of  perform- 
ing the  condition  by  putting  the  ship  into  a  state  of  proper  repair  and 

(n)  PhillipB  on  Insarance,  toL  1^  p.  306,  o.  8,  •.  1. 
(&)  Mount  V.  Larkint,  8  Bing.  108  (B.  C.  L.  R.  vol  21). 
(c)  See  Daer  on  Insnrmnce  (Leoinre  13). 
Id)  Per  Lawbencs,  J.,  in  Cbrifliio  r.  Seeretaa,  8  T.  R.  198. 

(e)  Lord  Eldom  in  Donglni  «.  Sooogall,  4  Dow,  276;  Lord  RioxsoALi  in  Wilkie  «.  Geddei,  Z 
Dow,  57,  60. 
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fitness  for  the  voyage :  and  it  is  very  salutary  ;  for  it  imposes  on  lim 
the  obligation  to  take  care  to  the  utmost  of  his  power  to  put  the  vessel 
in  every  respect  into  a  seaworthy  state.    This  proposition  is  very  clear; 


* 
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and  it  is  *undoubted  law  that  there  is  an  implied  warranty,  with 


respect  to  a  policy  for  a  voyage,  that  the  ship  should  be  sea- 
worthy at  the  commencement  of  the  voyage,  or  in  port  when  preparing 
for  it,  or  had  been  seaworthy  when  the  voyage  had  commenced,  if  the 
insurance  is  on  a  vessel  already  at  sea;  which,  being  commensurate 
with  the  risk  insured,  is  compendiously  described  as  a  warranty  of  sea- 
worthiness at  the  commencement  of  the  risky  and  thus  led  to  the  sup- 
position that  there  is  always  such  a  warranty.  But  does  the  law  imply 
a  warranty  or  condition  that  the  ship  shall  be  seaworthy  in  the  case 
of  a  time  policy  at  the  commencement  of  the  risk,  that  is,  of  the  term, 
arid  irrespective  of  the  commencement  of  the  voyage  or  the  prepara- 
tion for  it,  and  wherever  the  ship  may  happen  to  be  ?  This  is  a  very 
different  proposition :  and  we  are  of  opinion,  after  much  consideration, 
that  there  is  no  such  warranty  implied  by  law. 

As  there  is  no  decision  or  sufficient  authority  to  that  effect,  it  can 
only  be  implied  by  analogy  to  the  case  of  a  voyage  policy,  and  as  falling 
within  the  same  principle.  But  there  is  no  such  analogy ;  and  the  cases 
are  very  different.  In  the  case  of  a  time  policy  the  assured  does  not 
necessarily  know  the  condition  of  the  ship  at  the  commencement  of  the 
term ;  she  may  be  at  sea  in  good  or  bad  condition ;  and,  if  at  sea,  no 
care  or  expense  on  the  part  of  the  assured  or  bis  agent  could  secure 
her  being  seaworthy  then.  The  sudden  loss  of  a  yard  or  sail  or  anchor 
might  have  taken  place  without  the  possibility  of  the  assured  having 
been  able  to  replace  it :  she  might  have  met  with  sea  damage  which  it 
bad  been  impossible  to  repair :  she  might  have  lost  two  or  three  of  hex 
crew  by  a  malignant  fever :  circumstances  which  render  the  case  essen 
*1  roi  ^'^^^y  different  from  an  insurance  *on  a  voyage,  where  it  is  always 
•^  competent  for  the  assured  or  his  agents  to  put  the  vessel  into  a 
seaworthy  state  when  the  policy  attaches.  It  is  very  reasonable  to  hold 
that  in  the  latter  case  the  assured  warrants  the  seaworthiness  of  the 
ship,  which  he  is  presumed  to  be  capable  of  securing :  in  the  former 
case  it  is  unreasonable  to  make  him  responsible  under  all  circumstances 
for  the  seaworthiness  of  the  ship,  which  under  many  circumstances  he 
could  not  possibly  effect.  It  is  a  strong  argument  against  any  implica- 
tion of  a  warranty,  that  the  thing  warranted  is  not  within  the  powers 
of  the  party  supposed  to  warrant.  The  two  cases  being  essentially 
difierent,  it  appears  to  ns  that  it  does  not  follow  that,  because  the  rule 
of  law  in  the  one  case  is  that  there  is  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk,  that  being  the  commencement  of  the 
voyage  or  preparation  for  it,  there  ought  to  be  in  the  other  a  warranty 
of  Seaworthiness  at  the  commencement  of  the  risk  when  it  is  uncon- 
nected altogether  with  the  commencement  of  the  voyage. 
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.  That  is  stifficient  for  the  determination  of  the  present  question ;  for 
the  plea  is  founded  on  the  supposition  that  there  is  by  law  a  warranty 
of  seaworthiness  under  all  circumstances  on  the  first  day  of  the  term 
or  at  the  date  of  the  policy.  We  think,  for  the  reasons  now  given,  that 
there  is  none  at  the  commencement  of  the  term  wherever  the  ship  may 
be  ;  and  the  same  reason  applies  to  the  supposed  warranty  at  the  date 
of  the  policy:  indeed,  as  this  policy  is  <(lost  or  not  lost,"  the  latter  is 
out  of  the  question.  We  are  far  from  saying  that  there  is  no  warranty 
of  seaworthiness  at  all ;  so  to  hold  would  be  to  let  in  the  mischief  which 
the  law  provides  against  by  the  implied  warranty  in  a  voyage  policy : 
or  that  there  is  *not  the  same  warranty  in  the  case  of  a  time  r^-in^ 
policy  as  in  a  voyage  policy,  according  to  the  situation  in  which  *- 
the  ship  may  be  at  the  commencement  of  the  term  of  the  insurance ; 
that  is,  that  the  ship  is  or  shall  be  seaworthy  for  that  voyage  if  the  ship 
then  be  about  to  sail  on  a  voyage ;  if  in  port,  that  she  was  in  a  proper 
condition  for  such  a  port ;  if  she  be  at  sea,  that  she  was  seaworthy 
when  that  voyage  commenced:  in  short,  that  the  obligation  on  the 
assured  is  just  the  same  in  the  time  policy  as  if  the  service  in  which  the 
vessel  was  or  was  intended  to  be  engaged  or  might  be  engaged  during 
the  term  was  inserted  in  the  policy.  If  then  a  ship  were  insured  in 
terms  from  a  given  day  for  the  remainder  of  her  then  voyage  to  a 
foreign  port  and  back  to  England  until  another  given  day,  there  may 
be  a  warranty  of  seaworthiness  when  that  voyage  commenced ;  nor  is  it 
necessary  indeed  to  say  that  there  is  not  in  a  time  policy  a  warranty  of 
seaworthiness  at  the  commencement  of  the  risky  so  far  as  lay  in  the  power 
of  the  assured  to  effect  it :  so  that  if  the  ship  had  met  with  damage 
before,  and  could  have  been  repaired  by  the  exercise  of  reasonable  care 
and  pains,  and  was  not,  the  policy  would  not  attach. 

All  we  propose  to  decide,  and  all  that  is  necessary  for  the  decision 
of  this  case  is,  that  there  is  no  warranty  of  seaworthiness  wherever  the 
ship  may  be  or  in  whatever  circumstances  placed,  at  the  commencement 
of  the  term  insured.  We  think  that  the  warranty  cannot  be  more 
extensive  than  it  is  under  a  voyage  policy,  and  imposes  no  further  obliga- 
tion on  the  assured  than  he  is  capable  of  performing. 

In  order  to  obviate  the  supposition  that  this  doctrine  would  lead  to 
fraud  on  the  part  of  the  assured,  it  may  be  observed  that,  if  any  one 
were  to  effect  an  insurance  "^on  a  vessel  knowing  that  she  was  on  r-i^-ir^n 
a  voyage  and  was  in  an  unseaworthy  state  at  the  commencement  ^ 
^{  it,  the  policy  would  be  void,  because  that  would  be  concealment  of 
material  facts  and  a  breach  of  the  implied  condition  on  which  all  policies 
are  effected.  Na  such  question  arises  in  the  present  case.  It  ia  also^ 
fit  to  be  observed  that,  quite  independently  of  any  question  as  to 
implied  warranty,  the  ship  insured  by  a  time  policy  must  exist  as  a  ship 
at  the  commencement  of  the  term ;  for  the  indemnity  is  Only  against 
accidents  that  happen  after  it. 
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We  are  of  opinion  that  the  plea  in  this  case  is  bad  in  substance,  and 
that  the  plaintiffs  are  entitled  to  judgment  Non  obstante  yeredicto. 
Therefore  we  think  the  judgment  of  the  Queen's  Bench  must  be  reversed, 
and  that  judgment  given  by  this  Court. 

Judgment  reversed. 

Judgment  for  plaintiflb,  non  obstante  veredicto.(a) 

(o)  An  appeal  to  the  Home  of  Lords  in  this  ease  is  still  depending;  Trinitj  Taeation,  1851 


Seaworthiness  is  an  implied  warranty  in  a  nnseaworthj ;  Clereland  ».  The  Union  Lw- 

poliojy  relating  to  the  oommeneement  of  the  ranee  Co.,  8  Mass.  308. 

risk :   Amerioan  Insoranoe  Co.  v.  Ogden,   15  In  the  insnranoe  of  a  vessel  on  time,  the  war. 

Wendell,  632.    If  she  be  seaworthy  at  the  time  ranty  of  seaworthiness  is  eomplied  with  if  thi 

of  sailing,  it  is  not  neoessary  that  she  be  so  at  vessel  be  in  an  nnexoeptionable  condition  at  the 

the  inception  of  the  risk :  Taylor  «.  Lowell,  3  eommeneement  of  the  risk ;  and  her  being  nib 

Mass.  331 ;  Merchants'  Insnranoe  Co.  v.  Clapp,  seqnently  injured,  and  not  property  refitted  u 

11  Pick.  56;  Paddock  «.  Franklin  Insnranoe  an  intermediate  port,  does  not  diseharge  the  in- 

Co.,  Id.  227.   Under  a  poliey  on  unlimited  time,  surer  from  subsequent  loss  not  oocasionod  by  the 

the  insurer  is  discharged  if  the  vessel  beoome  omission :  Am.  Ins.  Co. «.  Ogden,  20  V^end.  287. 


m  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen' »  Bench.) 
BONAKER,  Clerk,  v.  EVANS.    J)ee.  8. 

Under  stat  1  A  2  Vict.  o.  106,  a  writ  of  sequestration  issued  fVom  the  Consistory  Court  of  th» 
diocese  of  W.,  reciting  that  the  Bishop  had  issued  a  monition,  ordering  the  vicar  of  the  vicarage 
of  C,  within  the  diocese,  to  reside  on  his  benefice,  that  the  monition  was  served  on  the  vicar, 
and  he  returned  that  he  had  since  commenced  residence  in  consequence  of  tills  monition  :  that 
it  bad  been  oflBoiolly  reported  to  the  Bishop  that  the  vicar  bad  so  oommenced  residence,  but 
had  not  continued  to  reside,  and  had  not  been  present  at  his  vicarage  house  four  months  on 
the  whole  in  the  year  following  the  monition ;  that  the  Bishop  thereupon,  by  a  subsequent 
order,  ordered  him  to  proceed  to  and  reside  on  the  benefice  within  thirty  days ;  which  order 
liad  not  been  complied  with :  and  the  Bishop  had  therefore  directed  the  Court  to  sequester  the 
profits  unUlthe  order  should  have  been  complied  with,  or  satisfactory  reason  for  non-compliance 
shown  to  the  Bishop:  whereupon  the  Court  sequestered  the  profits,  nntil,  Ae,  (as  before^, 
directing  the  sequestrator  to  collect  them,  and  out  of  the  same  to  oause  the  oare  to  be  duly 
served,  and  to  account  for  the  residue,  Ac. 

The  sequestrator  having  taken  the  profits  accordingly,  an  action  of  debt  for  money  had  and 
received  was  brought  against  him  by  the  vicar.  It  appeared  at  the  trial  that  the  ■eqaestrmiion 
had  issued  without  notice  io  the  vicar  to  show  eause  why  it  should  not  issue.  Held  by  the  Court 
of  Exchequer  Chamber,  on  error  and  bill  of  exceptions. 

That  such  notice  was  essential  to  the  right  of  the  sequestrator,  although,  after  a  proper  prelinuiiAry 
proceeding,  the  Judgment  of  the  Bishop  is  finaL 

And,  that  a  notice  warning  the  vicsr^  after  he  had  made  return  to  the  monition,  that,  nnleaa  ba 
resided,  the  sequestration  would  issue,  was  not  such  a  notice  as  was  requisite. 

Also,  that  the  sequestration  could  not  be  considered  ns  issuing  under  sect  56,  which  authorises 
the  Buhop  to  sequester  quousque  withoot  further  monition  or  order,  when  the  clerk,  after  bein|; 
ordered  to  reside,  begins  to  reside,  but,  before  the  expiration  of  twelve  months  thereafter,  wil- 
fully absents  himself  for  one  month.    And 

That  the  action  of  debt  was  well  brought 

U  is  advisable  that  the  sequestration  in  such  a  case  should  recite  the  delinquency  and  the 
Bishop's  a<Uudication  thereon ;  and  that  the  previoui  monition  be  preceded  by  a  summons  tp 
ahow  cause  why  it  should  not  issue. 
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Error  from  the  Court  of  Queen's  Bench,  with  a  bill  of  exceptions. 

*The declaration  was  in  debt  for  money  had  and  received;  to  p^^^o 
which  the  defendant  pleaded  Nunquam  indebitatus :  whereupon  ^ 
issue  was  joined.     The  cause  was  tried  before  Erle,  J.,  at  the  sittings 
in  Westminster  after  Hilary  term,  1850.     The  bill  of  exceptions,  so  far 
as  it  is  material  to  the  present  report,  stated  as  follows. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evidence  that 
the  parish  of  Church  Honeyboume  is  in  the  county  and  diocese  of  Wor- 
cester. That  the  benefice  is  a  vicarage.  That,  on  6th  May,  1817,  the 
plaintiff  was  duly  and  canonically  instituted  in  and  to  the  vicarage  of 
the  said  parish  and  parish  church,  and  invested  by  the  Bishop  of  Wor- 
cester with,  and  inducted  into,  all  and  singular  the  rights,  &c.,  there- 
unto belonging ;  and  that  he  continued  thenceforth  to  be  and  was  vicar 
of  the  said  vicarage  and  parish  church,  until  and  at  the  time  of  the 
commencement  of  this  suit,  if  the  writ  of  sequestration  hereinafter 
mentioned  be  void.  That,  as  such  vicar,  he  was,  during  all  the  time 
aforesaid,  duly  invested  with  all  and  singular  the  rights  belonging  to 
the  vicarage,  and,  as  of  right,  during  all  the  time  aforesaid,  entitled  to 
all  the  tithes,  profits,  &c.,  of  the  parish.  That,  on  21st  '^'June,  ^^^  ^ . 
1843,  plaintiff  was  duly  licensed  by  the  present  Bishop  to  be  ^ 
absent  from  his  said  benefice  until  81st  December,  1848,  and  to  reside 
at  Evesham,  distant  about  five  miles  from  the  church  of  Church  Ho- 
neyboume. That,  since  the  last-mentioned  license  expired,  plaintiff 
has  had  no  other  license  granted  to  him  for  non-residence,  or  to  live 
out  of  the  vicarage  house.  That  plaintiff  has  for  some  years  resided, 
and  does  still,  reside  with  his  family  at  Evesham.  That,  on  5th  No- 
vember, 1846,  the  present  Bishop  of  Worcester  caused  to  be  issued, 
under  his  hand  and  seal,  the  following  monition,  which  was  duly  served 
upon  the  plaintiff. 

'*Heoi7,  by  Diyine  permission,  Lord  Bishop  of  Worcester,  to  William  Baldwin  Bonaker,  olerk, 
Tiew,"  te.,  "of  Cfavreh  Honoybonme,  in  the  oonnty  and  onr  diooese  of  Worcester,  greeting. 
Wliereas  it  appears  to  us  that  yon,  the  said  W.  B.  B.,  being  a  spiiitnal  person  holding  a  benefice, 
t»  wit,  the  said  Ticarage,"  Ac,  **  not  having  a  license  to  reside  elsewhere  than  in  the  house  of 
residence  belonging  to  yonr  said  benefice,  nor  haring  any  legal  eaoM  of  exemption  from  year 
reaidence,  do  not  sniBciently,  according  to  the  tme  meaning  and  intent  of  an  Act,"  Ac  (1  A  2 
VioU  c  I08),(o)  ^'reside  on  yonr  said  benefice :  We  do,  therefore,  under  and  by  Tirtne  of  Uie 
power  and  provisions  of  the  said  Act  of  Parliament,  monish  and  require  yon,  the  said  W.  B.  B., 
forthwith  to  proceed  to,  and  reside  on,  yonr  said  benefice  of  C.  H.,  and  to  perform  the  duties 
thereof,  and  to  make  a  return  to  this  monition  within  fifty  days  afler  the  issuing  of  this  oar 
monition  on  this  day  issued.  GiTcn  under  our  hand  and  episcopal  seal,"  Ac  (&th  November, 
1S46),  Ac 

That,  on  19th  December,  1846,  the  plaintiff,  in  obedience  to  the  said 
motion,  began  to  reside  in  the  said  vicarage  house ;  and,  on  22d  De- 
cember, 1846^  he  made  and  transmitted  to  the  present  Bishop  the  fol- 
lowing return  to  the  said  monition. 

(a)  "To  abridge  the  holding  of  benefices  in  plurality,  and  to  make  better  proTlsiMi  for  th^ 
residence  of  the  clergy." 
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^      _i  -       —  -      -  ■   I  _  _  -■"  — 

" To  the  Ri^bt  Rererend/'  Ao.  "I  W.  B.  B.,  riear  of  C.  H.,  in  the  dioeeie,"  Ae,,  "as  by  tbii 
my  affidavity  solemnly  declare  that,  on  Saturday,  *the  19th  instant,  I  took  pon^srion  of, 
*165j  and  commenced  residence  in,  icy  said  damp  and  uncomfortable  hole  of  a  ncarage 
house  at  C.  II.  aforesaid,  in  cot:»»quence  of  your  monition  serred  on  me  the  6th  day  of 
KoTember  last :  protesting  at  the  same  time  that,  under  the  Act  of  Parliament  and  the  ronl 
dean's  certificate  already  filed  in  the  Registrar's  Court  at  Worcester,  I  am  justly  entitled  to 
a  license  of  non-residence.  As  witness  my  hand  this  22d  day  of  December,  1846."  (Signed  by 
plaintiff.) 

That,  on  Slst  Maj,  1847,  defendant,  as  secretary  of  the  present 
Bishop,  wrote  and  sent  to  the  plaintiff  the  following  letter. 

« Worcester,  Hay  31,  1847.  Rerd.  Sir:  I  am  desired  by  the  Bishop  of  Worcester  to  send 
you,  on  the  other  side,  a  copy  of  the  return  which  has  been  made  to  his  Lordship  of  the  residence 
yon  have  kept  on  your  benefice  of  Church  Honeyboume  since  the  sernoe  of  the  monition  on  you 
to  reside  in  November  last,  and  to  inform  yon  that  such  is  not  a  bonjH  fide  residence  on  your  lir. 
ing,  as  required  by  the  Act  of  Parliament,  and  that,  unless  you  immediately  commence  a  bonik 
fide  residence  thereon,  his  Lordship  will  be  under  the  necessity  of  issuing  a  sequestration  of  the 
profits  of  your  benefice,  and  proceeding  thereon  according  to  the  directions  of  tiie  Act  of  Parlia- 
ment in  that  case  made  and  provided.  I  am,"  Ac,  "  Chab.  Etakb."  (Directed  to  defendanL) 
"  Copy  return  of  the  number  of  nights  Mr.  Bonaker  has  slept  in  the  vicarage  house  of  Church 
Honeyboume  since  service  of  the  monition.  1846.  December:  Sat  10th,  Sun.  20th,  Xmas  day 
25th,  Sat  26th,  Sun.  27th.  1847.  January:  Sat  2d,  Sun.  3d,  Sat  0th,  Sun.  10th.  Sat  16tfa, 
Sun.  17th,  Fri.  22d,  Sat  23d,  Sun.  24th,  Sat  30th,  Sun.  Slst  February :  Sat  6th,  Sun.  7th,  Sat. 
13th,  Sat  20th,  Sun.  2l8t,  Sat  27th,  Sun.  28th.  March :  Sat  6th,  Sat  13th,  Sun.  14th,  Sat  25th. 
Sun.  21st»  Sat  27th.  April :  Sat  10th,  Sat  17th,  Sun.  18th,  Sat  24th,  Sun.  26th.  May:  Sat 
1st,  Sun.  2d,  Sat  8th,  Sun.  0th." 

That,  on  4th  June,  1847,  plaintifC  wrote  and  transmitted  to  defendant 
the  following  answer  to  the  foregoing  letter. 

"  Sir :  In  reply  to  your  letter  of  the  31st  nit,  enclosing,  by  order  of  the  Bishop,  'a  copy  return 
of  the  number  of  nights  Mr.  Bonaker  has  slept  in  the  vicarage  house  at  Church  Honeyboume 
since  service  of  the  monition,'  I  beg  to  say  that  the  anthor  ia  a  malicious  liar;  and  I  dare 
him  to  the  proof  of  it  in  the  public  Courts."  (The  letter  added  some  remarks  on  the  supposed 
authority  for  the  return,  and  was  signed  by  the  plaintiff,    and  directed  to  the  defendant) 

*^(\({'\      *T^**>  ^^  l^*-^  December,  1847,  the  present  Bishop  caused  to 
^  be  issued,  under  his  hand  and  seal,  and  serred  on  plaintiff,  the 
following  order  to  reside. 

"  Henry,"  Ac,  "to  the  Reverend  W.  B.  B.,  clerk,  vjcar,"  Ao.  "Whereas,  by  our  monition,  given 
under  our  hand  and  episcopal  seal,  bearing  date,"  Ac.  (5th  November,  1846),  "we  did, under  and 
by  virtue  of  Uie  powers  and  provisions  of  an  Act"  ( 1  A  2  Yict  c.  106),  "  monish  and  require  you, 
the  said  W.  B.  B.,  forthwith  to  proceed  to  and  reside  on  your  said  benefice  of  C.  H.,  and  to  per- 
form the  duties  thereof,  and  to  make  a  return  to  such  our  monition  within  fifty  days  after  the 
issuing  of  that  our  monition  on  that  day  issued :  and  whereas  the  said  monition  was,  on,"  Ac. 
(6th  November,  1846),  "personally  served  upon  yon,  by  showing  the  said  original  monition  to 
you,  and  leaving  with  you  a  true  copy  thereof,  as  appears  by  the  certificate  endorsed  thereon,  and 
an  affidavit  therewith  filed :  And  whereas,  by  an  affidavit  or  return  to  our  said  monition,  tran^ 
mitted  by  you  to  us,  bearing  date  the  22d  day  of  December,  1846,  yon  solemnly  declared  that 
you  took  possession  of,  and  commenced  residence  in,  your  said  vicarage  house  at  C.  H.  on  Satur- 
day the  10th  day  of  December,  1846,  in  consequence  of  our  monition  served  upon  you  as  afore- 
said :  And  whereas  it  has  been  officially  reported  to  us  that,  in  obedience  to  such  our  monition, 
yon  did  begin  to  reside  upon  your  said  benefice  of  C.  H.  on  the  said  10th  day  of  December,  1S46, 
but  that,  since  that  time,  you  have  not  continued  to  reside  thereon,  but  have,  for  the  most  part, 
absented  yourself  therefrom,  and  that  the  several  times  of  your  being  present  at  your  vicara^v 
house  since  the  said  10th  day  of  December,  1846,  when  aoeoonted  for  together,  have  not  amoontad 
to  four  months  in  the  whole :  Now  we  do  hereby,  nnder  and  by  virtue  of  the  said  before-mei»- 
tioned  Aet  of  Pa«liament»  order  and  require  you,  the  aaid  W.  B.  B.,  to  proceed  to  and  reside  on 
yoor  said  beaefioe  of  C.  H.,  within  thirty  dayi  &fler  the  lerviee  hereof  npon  yon.  Given,"  A^l 
(14th  Deoeaber,  1847). 
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That,  on  8d  February,  1848,  the  Bishop  caused  to  be  issued  and 
8cr?ed  on  the  plaintiff  the  following  writ  of  sequestration,  under  the 
seal  of  the  Consistory  Court  of  the  said  diocese. 

"Joseph  PhUlimore,  LL.D.,  Yiear  General  in  Spirituals  of  the  Right  Revd./'  Ac.,  "  Henry,"  Ac, 
«Lord  Bishop  of  Woreester,  and  Principal  Official  of  his  Consistory  Court,  there  lawfully 
sppointed.  To  our  belored/'  Ac,  Charles  Evans,  of  "  the  CoUsge  Yard,  in  the  city  of  Worcester, 
Gentleman,  greeting.    Whereas  the  said  Lord  Bishop  of  Worcester  did,  under  *and  by 
Ttrtue  of  the  power  and  provisions  of  an  Act,"  Ac, "  on  the  5th  day  of  November,  A.  d.  1846,   |]*167 
issue  a  monition,  under  his  hand  and  seal,  dated,"  Ac  (same  day),  "  to  the  Reverend  W. 
B.  B.,  clerk,  vicar,"  Ac.,  <*  in  the  county,"  Ac,  '<and  within  the  diocese,"  Ac.  (The  writ  then  recited 
the  monition  of  5th  November,  1846) :  "  And  the  said  monition  was,  on  the  6th  day  of  November, 
A.  D.  1846,  personally  served  on  the  said  W.  B.  B.,  by  showing,"  Ac,  "and  leaving,"  Ac,  "as 
sppears,"  Ac :  **  And  whereas  the  said  W.  B.  B.,  by  his  affidavit  or  return  to  the  said  monition, 
trusmitted  by  him  to  the  said  Lord  Bishop  of  Worcester,  bearing  date  the  22d  day- of  December, 
1S46,  solemnly  declared  that  he  took  possession  of,  and  commenced  residence  in,  his  vicarage 
boose  at  C.  H.  on  Saturday  the  19th  day  of  December,  1846,  in  consequence  of  the  said  monition 
served  upon  him  as  aforesaid :  And  whereas,  it  having  been  officially  reported  to  the  said  Tx>rd 
Biiihop  of  Worcester  that,  in  obedience  to  the  said  monition,  the  said  W.  B.  B.  did  begin  to  reside 
upon  his  siud  benefice  of  C.  H.  on  the  said  19th  day  of  December,  1846,  but  that,  since  that  time, 
he  had  not  continued  to  reside  thereon,  but  had,  for  the  most  part,  absented  himself  therefrom ; 
and  that  the  several  times  of  his  being  present  ai  his  vicarage  house  since  the  said  19th  day  of 
December,  1846,  when  accounted  for  together,  had  not  amounted  to  four  months  in  the  whole, 
the  said  Lord  Bishop  of  Worcester,  after  the  time  specified  on  the  said  monition  for  the  return 
thereof,  to  wit,  on  the  14th  day  of  December,  a.  b.  1847,  by  his  order,  under  his  hand  and  seal, 
bearing  date,"  Ac.  (same  day),  "  after  reciting  the  said  monition  and  the  said  service  thereof,  and 
the  affidavit  or  return  mxkde  thereto  by  the  said  W.  B.  B.,  and  of  bis  having  begun  to  reside  upon 
bis  said  benefice  of  0.  H.,  and  of  his  having  absented  himself  therefrom,  did,  under  and  by  virtue 
of  the  b^ore-mentioned  Act  of  Parliament,  order  and  require  the  said  W.  B.  B.  to  proceed  to  and 
reside  upon  his  said  vicarage  or  benefice  of  C.  H.  within  thirty  days  after  the  service  thereof: 
And  whereas,  on  the  16th  day  of  December,  A.  d.  1847,  the  said  order  was  personally  served  upon 
the  said  W.  B.  B.  by  then  showing,"  Ac,  and  "leaving,"  Ac;  "and  such  order  has  not  been 
complied  with  by  the  said  W.  B.  B. :  And  whereas,  by  reason  of  the  premises,  it  is  lawful  for  the 
laid  Lord  Bishop  to  sequester  the  profits  of  the  said  benefice  until  such  order  shall  be  complied 
with,  or  such  sufficient  reasons  for  non-compliance  therewith  as  shall  be  deemed  saUsfactory  by 
the  said  Lord  Bishop  of  the  said  diocese  for  the  time  being  shall  be  stated  and  proved,  as  in  and 
by  the  ssune  Act  is  in  that  behalf  mentioned  and  provided :  And  whereas  the  said  Lord  Bishop 
hath  accordingly  directed  us  to  issue  a  sequestration,  limited  as  aforesaid,  of  the  said  profits : 
We,  therefore,  in  obedience  to  the  directions  of  the  said  Lord  Bishop,  do,  by  these  presents, 
sequester  the  profits  of  the  said  benefice  or  vicarage  of  C.  H.,  until  the  order  aforesaid  be  complied 
with,  or  such  reasons  as  aforesaid  for  non-compliance  therewith  be  stated  and  proved  as  afore- 
said :  and  do  make  and  appoint  yon,  the  said  Charles  Evans,  our  sequestrator  *thercof, 
daring  our  pleasure  only;  giving  and  granting  unto  you  our  full  power  and  authority   |^'  loS 
to  act  in  the  said  sequestration,  and  by  virtue  thereof  to  collect,"  Ac. :  Power  was  then 
given  to  the  sequestrator  to  collect,  levy,  Ac,  all  and  singular  the  profits  of  the  vicarage,  Ac, 
and  the  ssune,  so  collected,  Ac,  to  expose  to  sale  and  sell,  or  otherwise  to  make  the  best  compo* 
s'Uion,  Ac. ;  and,  by  and  out  of  the  said  profits,  to  cause  the  cure  to  be  duly  served,  and  all  other 
duties  and  charges  incumbent  on  the  said  church  to  be  duly  borne,  performed,  Ac ;  provided 
thai  the  sequestrator  should  render  to  the  Bishop,  or  bis  successors,  Ac,  or  to  the  Official  Prin- 
cipal, or  other  competent  Judge,  Ac,  as  often  as  he  the  sequestrator  should  be  lawfully  required, 
a  just  account  of  the  said  profits,  and  of  his  disbursements  and  other  transactions  under  the 
iiqaestration;  "and  such  sum  and  sums  of  money  as  shall  upon  such  account  remain  in  your 
band^  (soch  account  being  first  examined  and  allowed,"  Ac.)  "  do  apply  or  pay,  or  cause  to  be 
sf-plied  or  paid,  in  such  manner  as  the  said  Lord  Bishop,  or  his  successors  for  the  time  being, 
»hall  direct  or  appoint  by  any  order  or  orders  to  be  made  for  that  purpose  and  under  his  hand,  by 
virtue  and  under  the  authority  of  the  said  Act  of  Parliament,  and  filed  as  thereby  required.    In 
witness,'*  Ac  (seal  of  the  Court  affixed).    Dated  at  Worcester,  3d  February,  1848. 

That  Charles  Evans,  in  the  said  writ  mentioned,  is  the  defendant  in 
this  action.  That,  in  parsuance  of  his  said  appointment  as  such  seqnes- 
tratoFy  and  in  obedience  tv  ehe  said  writ,  he  did  from  time  to  time  collect 


168  BONAKER  v,  EVANS.    Ex.  Ch.  M.  V.  1850. 

and  receive  into  his  hands,  from  different  parishioners  and  tithe-payers 
of  the  said  parish^  a  large  sum,  in  the  vrhole  amounting  to  28L  11«. 
11(2.,  the  same  being  part  of  the  profits  of  and  belonging  to  the  said 
benefice.  That,  on  3d  July,  1849,  that  is  to  say,  while  the  said  sum, 
so  collected  and  received  by  defendant,  remained  in  his  hands,  and 
before  the  commencement  of  this  suit,  plaintiff  served  on  defendant  the 
following  notice  and  demand. 

''Sir:  I  do  hereby  giro  70a  notice  that  the  Bequestration,  dated  the  3d  day  of  Febniary,  184S, 
and  under  or  by  virtne  whereof  you  have,  or  eome  person  or  persons  on  your  behalf  has  or  hare, 
illegally  taken  possession  of,  and  now  hold,  all  and  singolar  the  profits  of  my  benefiee  or  vieara^ 
and  parish  chnreh  of  G.  H.  in  the  diooese  and  oonntj  of  Woroestery  is  totally  noU  and  void." 

The  notice  proceeded  to  demand  an  aeeonnt  of  aU  profits  *of  the  vicarage  reeeired 
*169j   under  the  sequestration,  or  otherwise :  and  fuU  payment  and  restitution  of  aU  soch 

profits ;  adding  that  in  default  of  compliance  the  plaintiff  would  forthwith  oommenc«  an 
action  or  actions  at  law  against  defendant  for  recovery  of  such  profits,  and  for  damages.  It 
was  dated  3d  July,  1849,  signed  by  plaintiff  and  addressed  to  defendant 

That  defendant  did  not  pay  to  plaintiff  the  said  money  or  any 
part  thereof,  but  wholly  refused  and  still  refuses  so  to  do.  That,  neither 
before  the  issuing  of  the  said  monition,  or  the  said  order  to  reside,  or 
the  said  writ  of  sequestration,  was  any  citation,  order,  or  summons  to 
show  cause  why  they,  or  any  of  them,  should  not  issue,  ever  served  on 
plaintiff;  nor,  otherwise  than  as  appears  by  the  documents  as  above  set 
forth,  was  he  ever,  before  they  respectively  issued,  heard  in  his  defence, 
why  they  or  any  of  them  should  not  issue. 

That  plaintiff's  counsel  insisted  that  the  said  several  matters  were  suffi- 
cient, and  ought  to  be  admitted  and  allowed  as  conclusive  evidence  to 
entitle  plaintiff  to  a  verdict,  and  prayed  the  Judge  to  admit  and  allow 
accordingly:  that  the  defendant's  counsel  insisted  to  the  contrary:  that 
the  Judge  declared  his  opinion  to  the  jury  that  the  matters  were  not  suffi- 
cient, &c.,  and  with  that  direction  left  them  to  the  jury.  That  the  jury 
found  for  the  defendant.  That  plaintiff's  counsel,  before  the  giving  of 
the  verdict,  excepted  to  the  opinion  of  the  Judge,  and  insisted  on  the 
several  matters  as  entitling  plaintiff  to  a  verdict.  Then  followed  formal 
allegations  as  to  tendering  and  sealing  the  bill ;  and  the  assignment  of 
error,  raising  (amongst  others)  the  point  decided  upon  by  the  Court. 

Joinder  in  error. 
*1 7m       ""^^^  ^^^  ^*®  argued  in  this  vacation,  November  27th,  before 
J  Maule,  Cresswell,  and  Talpourd,  and  Parks  *and  Platt,  Bs., 
and,  on  28th  November,  before  Talfourd  and  Williams,  Js.,  and  Parks, 
Platt,  and  Martin,  Bs. 

'.  Whitehursty  for  the  plaintiff  in  error  (plaintiff  below),  insisted  that  the 
sequestration  was  void,  inasmuch  as  the  plaintiff  had  not  been  called 
upon  to  show  cause  against  its  issuing.  He  proposed  also  to  argue  that 
the  instrument  of  sequestration  was  not  valid  on  the  face  of  it ;  but 
the  Court  called  on  Sir  F,  Thesigerj  for  the  defendant  in  error  (defend- 
ant below),  to  answer  the  first  objection;  and  he  was  heard  upon  this 
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point  only.     The  judgment  of  the  Court  sufficiently  shows  the  course 
of  argument.  Cur.  adv.  vuU. 

Parks,  B.,  now  delivered  the  judgment  of  the  Court.  After  stating 
the  facts  from  the  bill  of  exceptions,  his  Lordship  proceeded  as  fol- 
lows : — 

It  was  conceded,  on  both  sides,  that  it  was  rightly  held,  in  the  case 
In  re  Bartlett,  3  Exch.  28,t(a)  that  the  Bishop  is  the  proper  autho- 
rity to  decide  whether  there  has  been  a  non-compliance  with  the 
order  to  reside,  under  sect.  54  of  stat.  1  &  2  Vict.  o.  106.  The  same 
must  be  said  of  the  wilful  absence  of  the  incumbent  for  a  month, 
under  the  56th  section.  Although,  according  to  the  letter  of  both  sec- 
tions, the  fact  itself  of  disobedience  or  absence  is  apparently  made  a 
condition  precedent  to  the  power  of  sequestration,  it  is  clear  from  the 
context  that  the  adjudication  of  that  fact  by  the  Bishop  is  all  that 
is  required,  and  that  the  jurisdiction  to  determine  it  is  meant  to  be 
"^given  to  the  Bishop.  If,  then,  the  Bishop  decides  in  due  course  r-i^-iPr-i 
that  either  event  has  happened,  the  truth  of  the  fact,  so  deter-  ^ 
mined,  can  never  be  a  matter  of  inquiry  for  a  jury. 

The  Bishop,  then,  acting  judicially  in  this  respect,  the  main  question 
for  our  consideration  is,  Whether  the  sequestration  ordered  by  him  is  a 
proceeding  simply  in  the  nature  of  a  distress  to  compel  residence,  or 
altogether,  or  even  in  part,  in  poenam  for  previous  non-residence,  or 
absence.  If  it  be  the  latter,  then  the  Bishop  ought  to  have  given  the 
incumbent  an  opportunity  of  being  heard  before  it  was  issued ;  for  no 
proposition  can  be  more  clearly  established  than  that  a  man  cannot 
incur  the  loss  of  liberty  or  property  for  an  oflFence  by  a  judicial  pro- 
ceeding until  he  has  had  a  fair  opportunity  of  answering  the  charge 
against  him,  unless  indeed  the  legislature  has  expressly  or  impliedly 
given  an  authority  to  act  without  that  necessary  preliminary.  This  is 
laid  down  in  Bagg's  Case,  11  Rep.  93  b,  99  a.  Rex  v.  The  Chancellor, 
&c.,  of  the  University  of  Cambridge  (Dr.  Bentley's  Case,  1  Strange, 
557X  Rex  V.  Benn,  6  T.  R.  198,  Harper  v.  Carr,  7  T.  R.  270,  and  Rex 
V.  Gaskin,  8  T.  R.  209,  and  many  other  cases,  concluding  with  that  of 
Capel  V.  Child,  2  C.  &  J.  568,t  S.  C.  2  Tyrwh.  689,(6)  in  which  Baylby, 
B.,  says,  he  knows  of  no  case  in  which  you  are  to  have  a  judicial  pro- 
ceeding, by  which  a  man  is  to  be  deprived  of  any  part  of  his  property, 
without  his  having  an  opportunity  of  being  heard.  That  case  was  a 
very  strong  one,  and  shows  *how' firmly  the  Court  adhere  to  that  1-4,1  iro 
great  principle  of  justice,  that,  in  every  judicial  proceeding,  ^ 
^'Qui  aliquid  statuerit  parte  inauditft  alter&,  ^quum  licet  statuerit, 
non  aequus  fuerit."(<?) 

fa)  Sm  Ex  parte  Bartlett,  12  Q.  B.  488  (E.  C.  L.  R.  vol.  64.) 

(6)  Ai  to  thte  case,  reference  was  made,  in  the  coarae  of  the  argtiment»  to  the  langvage  of  tha 
Jadges  in  In  re  Hammersmith  Bent-charge,  4  Bxoh;  87. f 

(e)  During  the  argument  reference  was  made  to  Einning  v.  Baohanan,  8  Com.  B.  271  (E.  C. 
L.  R.  ToL  65),  and  Kinning's  case,  10  Q.  B.  730  (E.  C.  L.  R.  vol  59).  See  Hammond  v. 
Bendyike,  13  Q.  B.  869  (E.  C.  L.  B.  yoL  60). 
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Now  we  all  think  that,  although  one  of  the  objects  of  the  proceeding 
by  sequestration  may  be  to  enforce  future  residence,  another  clearly  is 
to  punish  past  delinquency.  Though  it  is  partly  in  the  nature  of  a 
distress,  it  is  partly  in  the  nature  of  a  penalty.  The  sequestration 
operates  as  a  forfeiture  of  part  of  the  profits ;  for  they  are  first  to  be 
applied  to  the  expenses  of  serving  the  cure  under  sect.  54,  afterwards 
to  the  expenses  of  the  monition  and  sequestration :  and,  however  short 
the  time  the  sequestration  is  to  continue,  these  are  to  be  paid.  But  a 
more  important  consequence  is,  that,  if  the  sequestration  continues  a 
year,  by  sect.  58  the  benefice  is  void.  If  two  sequestrations  are  in- 
curred in  the  space  of  two  years,  it  is  also  void.  The  first  sequestration, 
therefore,  is  one  step  towards  the  loss  of  the  living,  and  certainly  must 
be  treated  as  penal.  We,  therefore,  feel  no  difficulty  in  saying  that, 
before  it  issues,  the  incumbent  ought  to  have  had  the  opportunity 
afforded  him  of  refuting  the  charge  of  disobedience  to  the  monition  in 
one  case,  a  wilful  absence  in  the  other,  or  offering  a  lawful  excuse  for 
either,  unless  the  Act  of  Parliament  shows  the  intention  of  the  legis- 
lature that  the  Bishop  should  act  in  such  a  proceeding  ex  parte  without 
hearing  the  person  to  be  punished. 

It  does  not  appear  to  us  that  any  clauses  in  this  Act  of  Parliament, 
♦IT^I  ^^^^*  ^  ^^  Vict.  c.  106,  raise  any  ^inference  that  the  legislature 
^  meant  to  authorize  the  Bishop  to  depart  from  the  usual  course 
and  to  proceed  ex  parte.  The  power  to  ask  annual  questions,  not 
questions  pro  re  nat&,  mentioned  in  the  schedule,(a)  for  the  double  pur- 
pose of  the  Bishop's  information  and  also  for  affording  a  better  security 
for  the  performance  of  the  duties  of  the  clergy,  cannot  dispense  with 
this  necessary  requisite  to  the  due  administration  of  justice :  and  there 
is  no  other  that  seems  to  us  to  raise  the  inference  that  such  a  course 
was  intended  by  the  legislature. 

The  Act  of  Parliament  in  question  in  Capel  v.  Child,  2  C.  &  J.  558,t 
S.  C.  2  Tyrwh.  689,  viz.  stat.  57  G.  3,  c.  99,  s.  50,  which  authorized 
the  Bishop  to  proceed  either  of  his  own  knowledge  or  upon  proof  by 
affidavit,  afforded  a  very  strong  argument  in  favour  of  such  an 
intention;  yet  it  did  not  prevail:  and  there  is  no  part  of  this  act 
which  leads  to  anything  like  so  strong  an  inference  of  the  intent  to 
dispense  with  this  great  principle  of  justice,  that  none  is  to  be  condemned 
unheard. 

But  then  it  is  contended  that,  prior  to  the  issuing  the  sequestration, 
the  incumbent  had  the  sufficient  opportunity  which  the  law  requires,  as 
the  letter  of  the  defendant,  the  Bishop's  secretary,  sent  to  the  plaintiff 
prior  to  the  issuing  of  the  sequestration,  ought  to  be  considered  as 
affording  him  an  ample  opportunity  of  making  his  defence. 

We  do  not  mean  to  say  that  the  Bishop  was  bound  to  proceed  to  hear 
the  charge  with  the  same  formalities  as  are  adopted  in  proceedings 

(a)  The  first 
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before  Courts.  No  greater  degree  of  form  can  be  requisite  than  is 
sufficient  to  justify  a  superior  in  removing  an  inferior  officer  for  r^^^jA 
♦delinquency,  a  rector,  for  instance,  before  he  removes  a  parish  *- 
clerk.  But  it  is  essential  that  the  charge  should  be  intimated  to  the 
supposed  delinquent,  and  that  he  should  have  a  fair  opportunity  of 
refuting  it.  Does  then  the  letter  in^question  answer  this  description  ? 
We  think  not.  It  does  not  purport  to  call  upon  him  to  deny  or  excuse 
his  wilful  absence,  or  the  disobedience  of  the  monition,  before  or  to  the 
Bishop,  or  else  a  sequestration  would  issue ;  but  it  is  wTitten  alio  intuitu, 
to  threaten  him  with  a  sequestration  unless  he  should  reside.  We  do 
not  think  that  this  amounts  to  that  hearing  of  the  party  accused  which 
the  law  requires.  Besides,  if  it  did,  the  sequestration  did  not  issue  on 
an  adjudication  by  the  Bishop,  under  the  56th  section,  that  the  plaintiff 
had  been  guilty  of  wilful  absence ;  for  the  Bishop  issued  an  order  to 
reside,  and  afterwards  sequestrated  for  disobedience  of  that  order. 

We  do  not  say  that  the  proceeding  by  order  which  is  not  within  the 
terms  of  the  56th  section  was  an  illegal  order :  indeed  we  think  that,  as 
this  measure  was  clearly  dictated  by  the  Bishop's  desire  not  to  act 
harshly  against  the  plaintiff,  so  also  hia  Lordship  was  authorized  to 
adopt  it  by  law.  The  Act  of  Parliament  is  far  from  being  accurately 
or  clearly  worded ;  but  we  think  the  Bishop  was  in  this  respect  perfectly 
justified.  l^uX  then,  when  the  order  was  issued  and  disobeyed,  he 
should  not  have  proceeded  to  punish  the  disobedience  by  sequestrating 
without  giving  the  plaintiff  a  fair  opportunity  of  being  heard :  and  the 
omission  to  do  so,  in  our  opinion,  renders  the  subsequent  sequestration 
void.  He  only  in  effect  extended  the  time  for  the  incumbent's  residence, 
and  gave  him  a  locus  poenitentiae. 

On  the  ground^  then,  that  the  sequestration  was  void  *for  the  r^-iirr 
reasons  before  given,  we  think  that  the  plaintiff  was  entitled  to  ^ 
recover. 

It  is  therefore  unnecessary  for  us  to  decide  whether  the  form  of  the 
instrument  of  sequestration  was  sufficient :  and  we  should  not  do  so 
without  hearing  the  argument  of  Sir  F.  Thestger  upon  that  point.  But 
it  will  not  be  improper  to  suggest  that,  in  acting  upon  this  statute,  it 
will  be  advisable  for  the  Bishop's  officers  to  take  care  for  the  future 
that  the  instrument  of  sequestration  recites  the  delinquency  in  respect 
of  which  it  issues,  and  the  Bishop's  adjudication  upon  it.  Further,  as 
a  measure  of  precaution,  it  may  prevent  an  objection  hereafter  if  even 
the  monition  be  preceded  by  a  notification  to  the  incumbent  of  the 
charge  against  him,  in  the  nature  of  a  summons  to  show  cause ;  for 
even  the  monition  has  a  penal  character,  as  the  incumbent  is,  by  sect. 
65,  bound  to  pay  the  costs  of  it  at  all  events,  and  the  Bishop  acts 
judicially  in  issuing  it  by  sect.  54. 

Judgment  reversed,  and  venire  de  novo  awarded.(a) 

(a)  See  Ex  parte  Ramsbay,  HU.  Vao.  1852. 
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THOMPSON  V.  THOMAS  NYE.    Dee.  5. 

Action  for  words  impating  nnnataral  practices.  The  declanttion  alleged,  at  the  eonclasioB,  that 
by  means  of  the  oommitting  of  the  grieranoes  plaintiff  had  been  injured  in  his  good  name, 
and  brought  into  public  infamy,  and  was  shunned  by  divers  persons  (not  named).  Plea,  Not 
guilty. 

Held  that,  upon  this  issue,  defendant  eould  not  ask  a  witness  whether  he  had  heard  that  the 
plaintiff  was  addicted  to  such  practices ;  the  question  being  general,  and  not  confined  to  reporta 
existing  at  the  time  of  the  slander. 

Qitatre,  Whether  the  question,  if  so  confined,  could  hare  been  put. 

Case  for  words.  The  declaration  (without  any  preyious  averment  as 
*l7fiT  *^  plaintiff's  character),  charged  *that  defendant,  contriving  to 
-^  injure  plaintiff,  in  a  discourse  concerning  plaintiff,  in  the  presence 
and  hearing  of  divers,  &c.,  falsely  and  maliciously  spoke  and  published, 
of  and  concerning  plaintiff,  the  false,  &c.,  words  following.  The  words 
were  then  set  out,  which  imputed  to  plaintiff  the  practice  of  unnatural 
crimes,  and,  in  addition,  asserted  that  he  had  made  indecent  attempts 
on  the  defendant  and  others.  <<  By  means  of  the  committing  of  which 
said  grievances  the  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  credit,  and  reputation,  and  brought  into  public  scandal,  infamy, 
and  disgrace,  and  hath  been  and  is  shunned  and  avoided  by  divers 
persons,  and  otherwise  injured.     To  the  plaintiff's  damage,"  &c. 

Plea :  Not  Guilty.     Issue  thereon. 

On  the  trial,  before  Wilde,  C.  J.,  at  the  Surrey  Spring  Assizes,  1850, 
the  speaking  of  the  words  by  the  defendant  having  been  proved,  his 
counsel  proposed  to  ask  a  witness,  in  cross-examination,  whether  he  had 
not  heard  from  other  persons  that  the  plaintiff  was  addicted  to  practices 
of  this  kind.  The  question  was  objected  to :  and  the  Lord  Chief  Justice 
ruled  that  it  could  not  be  put.     Verdict  for  plaintiff. 

In  Easter  term,  1850,  J.  H.  Parry  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  this  rejection  of  evidence. 

Hawkins  appeared  on  this  day  to  show  cause :  but  the  Court  called  on 

J.  H.  Parry ^  in  support  of  the  rule. — The  object  of  the  question  was, 
not  to  show  the  truth  of  the  words  (which  could  be  done  only  under 
^^--^  a  plea  of  justification),  but  to  "^mitigate  the  damages.  The  de- 
^  claration  concludes  with  alleging  a  loss  of  character :  the  extent 
of  the  loss  depends  upon  the  character  previously  possessed.  Such 
evidence  was  admitted,  on  this  ground,  in  Earl  of  Leicester  v.  Walter, 

2  Campb.  251, v.  Moor,  1  M.  &  S.  284,  Hardy  v.  Alexander,  2 

Stark,  on  Ev.  642,  note  {e\  8d  ed.,  and  Moore  t;.  Ostler,  Boscoe,  Ev. 
N.  P.  442,  8th  ed. ;  and  Duncombe  v.  Daniel,  cited  in  Speck  v.  Phillips, 

7  Dowl.  P.  C.  472,  is  to  the  same  effect.     In  a  note  to v.  Moor, 

there  is  a  case  of  Snowdon  v.  Smith,  1  M.  &  S.  286,  note  (a),  where 
Chambre,  J.,  refused  to  allow  such  a  question  to  be  put :  but  there 
issue  had  been  joined  on  a  plea  of  justification  ;  which  was  the  ground 
of  the  decision.  It  is  not  necessary  to  inquire  whether  the  distinction 
be  sound :  here  is  no  such  plea.     The  question  is  discussed  in  1  Taylor 
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on  Evidence,  256-8,  where  the  author  arrives  at  the  conclusion  that  the 
evidence  is  admissible  even  where  there  is  a  plea  of  justification  which 
has  failed.  Jones  v,  Stevens,  11  Price,  235,  is,  however,  a  direct 
authority  against  the  admission  of  the  evidence.  There  was,  indeed,  a 
jostification  in  that  case  ;  but  the  Court  does  not  make  that  the  ground 
of  the  judgment.  In  Waithman  v.  Weaver,  Dowl.  &  R.  Ca.  N.  P.  10, 
S.  C.  11  Price,  257,  note,(a)  Lord  Tbnterden  proposed  to  refuse  the  evi- 
dence, in  order  that  a  bill  of  exceptions  might  be  tendered :  but  there 
the  evidence  would  have  been  of  reports  of  specific  facts,  not,  like  the 
evidence  tendered  in  this  case,  of  general  *repute.  [Wight-  r^^i^o 
MAN,  J. — The  report,  if  proved,  might  be  merely  one  set  on  foot  '* 
by  the  defendant  himself.]  That  might  be  shown  by  the  plaintiff. 
Such  a  topic  might  no  doubt  be  fairly  urged  upon  the  jury.  [CoLE- 
RiDOE,  J. — ^Your  question  was  not  confined  to  reports  prevalent  before 
the  slander  was  uttered  by  the  defendant.  The  question  admitted  in 
the  Cornish  case  (b)  was  so  put.]  It  has  been  said  that  to  call  upon  the 
plaintiff  to  meet  this  kind  of  evidence  would  be  a  hardship :  but,  on  the 
other  hand,  there  is  a  hardship  in  singling  out  one  person  for  defendant 
in  a  case  where  rumours  have  been  generally  prevalent.  If  the  law 
were  once  established,  the  plaintiff  would  come  to  the  trial  prepared. 
[Pattesox,  J. — He  could  not  call  the  evidence  in  the  first  instance  ; 
and,  in  answer,  he  could  only  call  persons  to  prove  that  they  had  not 
heard  the  rumours.]  The  hardship  is  not  greater  than  in  an  action  for 
seduction  or  criminal  conversation,  where  evidence  lowering  the  cha- 
racter is  given  by  the  defendant ;  1  Taylor  on  Evidence,  256.  [Erle, 
J. — In  such  cases,  I  have  known  many  instances  where  specific  acts 
were  proved ;  none  where  the  evidence  was  of  general  bad  character. 
Coleridge,  J. — I  recollect  trying  an  action  for  seduction  on  the  Home 
Circuit,  where  it  was  proved  that  the  plaintiff  kept  a  mistress.  Erle, 
J. — In  such  cases  '*  character"  means,  not  reputation,  but  conduct. 
WiGHTMAN,  J. — That  evidence  must  be  confined  to  the  state  of  things 
existing  before  the  cause  of  action.]  Such  a  limitation  was  not  insisted 
upon  on  this  trial :  the  question  was  rejected  absolutely.  The  plain- 
tiff's counsel  might  have  re-examined  to  show  the  time.  Besides,  the 
existence  of  the  *rumour  at  any  time  is  evidence  from  which  a  p^^irq 
jury  may,  if  they  think  right,  infer  that  it  existed  earlier ;  as  ^ 
the  defendant,  in  an  action  for  injuring  plaintiff  by  driving  over  him, 
may  prove  the  plaintiff's  lameness  after  the  accident  and  ask  the  jury, 
from  the  then  state  of  the  defect,  to  infer  that  it  existed  before.  [Pat- 
TESON,  J. — If  it  is  any  element  of  such  evidence,  that  the  plaintiff  took 
no  notice  of  the  rumours,  the  evidence  should  go  farther,  and  show  that 
he  had  heard  of  them.]     Even  if  that  were  the  principle,  the  first 

(o)  According  to  the  former  report,  the  evidence  offered  iru  of  "facta;"  and  the  rejection 
much  more  decided  than  appears  hj  the  latter  report.  Nor  does  it  appear  hy  the  former  report 
that  the  evidence  was  withdrawn.     See  11  Price,  209. 

(6)  Richards  v.  Richards,  2  Moo.  A  Rob.  557. 
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question,  as  to  tlie  fact  of  the  rumours,  ought  not  to  be  stopped.  Bat 
the  principle  is,  that*  the  evidence  affects  the  value  of  the  character  for 
the  loss  of  which  compensation  is  sought.  [Wightman,  J.,  referred  to 
Woolmer  t;.  Latimer.  1  Jurist,  119  (Exchequer,  Nisi  prius).] 

Patteson,  J. — Without  deciding  the  general  point,  or  giving  any 
opinion  upon  it,  I  am  of  opinion  that  the  question  must,  at  any  rate,  be 
'  confined  to  rumours  existing  before  and  at  the  time  of  the  uttering  of 
the  words  which  are  the  subject  of  the  action.  If  any  other  rule  pre- 
vailed, the  consequence  might  be  that  a  man  might  circulate  a  slander, 
and  then  call  as  witnesses  all  persons  who  had  heard  the  slander  from 
him,  and  thus  avail  himself  of  his  own  wrongful  act.  Now  the  ques- 
tion, as  proposed  at  the  trial,  was  not  so  confined.  This  rule  therefore 
must  be  discharged,  whatever  be  the  ultimate  decision  as  to  the  right 
of  inquiring  into  the  exiatence  of  rumours  at  the  time  of  the  slander. 
*lftm  Coleridge,  J. — ^When  a  question  is  admissible  only  if  *put 
■^  with  a  qualification,  the  party  who  proposes  to  put  it  generally 
is  not  entitled  to  require  the  other  side  to  reduce  its  extent  by  cross- 
examination.  On  the  authorities,  I  am  clearly  of  opinion  that  the 
question  was  here  proposed  in  too  general  a  form,  and  is  liable  to  the 
objection  explained  by  my  Brother  Patteson,  whose  example  I  shall 
follow  in  abstaining  from  an  expression  of  opinion  on  the  general  point. 
I  will  go  only  so  far  as  to  say  that  I  do  not  wish  it  to  be  supposed  that 
I  am  in  favour  of  allowing  the  question  to  be  put  even  in  its  most 
limited  form :  my  present  impression  is  against  doing  so. 

Wightman,  J. — In  the  course  of  the  argument  I  intimated  an  opinion 
which  struck  me,  namely,  that  the  very  report  of  which  the  defendant 
proposed  to  give  evidence  might  have  been  occasioned  by  his  own 
slander.     The  general  question,  I  think,  appears  to  have  been  admitted 

only  in  one  case, y.  Moor,  1  M.  &  S.  284.     That  case,  however, 

was  decided  on  the  authority  of  Earl  of  Leicester  v,  Walter,  2  Camp. 
251,  in  which  it  is  clear  that  the  question  was  confined  to  reports 
existing  at  the  time  of  the  slander.  On  the  general  point  I  give  no 
opinion. 

Erlb,  J. — I  have  no  doubt  that  the  question,  in  its  general  form,  was 
inadmissible.  It  is  not  necessary  to  give  any  opinion  as  to  the  admis- 
sibility of  the  question  in  a  qualified  form  :  many  learned  Judges  have 
admitted  it ;  but  they  all  acted  on  a  decision  at  nisi  prius.  Earl  of 
Leicester  v,  Walter,  which  it  was  not  worth  the  plaintiff's  while  to 
^-j.--.  question.  But  in  Jones  v.  Stevens,  11  Price,  235,  the  *point 
-*  was  brought  before  the  full  Court  of  Exchequer ;  and  there  the 
question  was  held  to  be  inadmissible  in  its  general  form. 

Rule  discharged. 

The  plaintiff's  general  character  is  open  to  Alderman  «.  French,  1  Pick.  1 ;  Bmneon  v. 
Inquiry  in  an  action  of  slander,  on  the  question  Lynde,  1  Root,  354;  Seymoar  «.  HerrillB,  Id. 
of  damages:  Woloott  v.  Hall,  6  Mass.  514;    459.    la  the  trial  of  ap  Ar*iion  for  ^landAr,  fo'- 
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calling  a  woman  a  atnimpet,  a  irttness  cannot  that  to  permity  therefore,  a  defendant  in  slander 
be  asked  if  he  had  nerer  heard  of  anything  forchargingtheplantiff  withperjnry,  to  giro  in 
derogatory  to  the  repatation  of  the  plaintiff:  evidence,  in  mitigation  of  damages,  the  general 
Freeman  v.  Price,  2  Bailey,  115.  Evidence  character  ofthe  plaintiff  for  truth  and  veracity, 
that  there  was  such  a  report  before  the  defend-  is  error.  Coultbr,  J. :  "  If  this  mode  of 
ant  spoke  the  words  ia  not  admissible :  Lewis  destroying  character  was  allowed  in  oar  conrts, 
V.  XUes,  1  Boot,  346.  Kor  that  defendant  had  the  standing  of  all  men  would  be  in  peril.  We 
been  so  informed:  Mapes  v.  Weeks,  4  Wend,  have  but  few  Catos  amongst  us;  and,  if  we  had 
659 ;  Austin  v.  Hanohett,  2  Root,  148.  more,  such  individuals  would  hardly  seek  re- 
Reports  that  the  plaintiff  had  oommitted  the  dress  in  onr  oonrts.  But  the  law  is  not  made 
offence  imputed  ^y  the  wt>rds  alleged,  which  for  the  protection  of  such  men,  but  for  the  pro- 
were  in  circulation  before  the  speaking  of  such  teetion  of  that  middle  class  all  the  world  over, 
words,  are  admissible  only  as  evidence  of  gene-  who  have  a  sense  of  tmth,  honour,  and  virtue, 
ral  character:  Morris  v.  Barker,  4  Harrington,  and  who  are  yet  not  above  the  inflrmities  of 
520;  Nelson  v.  Evans,  1  Deverenz,  9;  Treat «.  life;  whose  sensibility  as  to  the  value  Qf  cha- 
Browning,  4  Conn.  408.  But  see,  oonfara,  Bod-  racter,  and  whose  liability  to  err,  make  theq 
well  V.  Swan,  3  Pick.  376 ;  Alderman  v.  French,  more  susoeptible  of  woondi  from  the  shaft  ot 
1  Pick.  1;  Matson  v.  Back,  5  Cowen,  499;  slander.  The  thousand  wagging  tongues  of 
Anthony  v.  Stephens,  1  Missouri,  254 ;  Callo-  this  world-^ometimes  in  sport  and  sometimes 
way  V.  Middleton,  2  A.  K.  Marshall,  372;  Young  in  malioe~«make  free  with  some  deportment  or 
r.  Bennetl>  4  Scam.  43 ;  Fisher  v.  Patterson,  14  quality  of  charaoter  of  good  men  in  the  main. 
Ohio,  418.  And  if  malice  were  allowed  to  seize  hold  of 
Indeed,  the  overwhelming  current  of  the  these  reports  and  embody  them  in  a  court  of 
American  cases  establishes,  that  though  the  justice  to  destroy  character,  few  men  would  be 
general  character  of  the  plaintiff  can  be  given  safe.  The  truth  is,  that  it  is  only  in  genera] 
in  evidence  in  mitigation  of  damages,  yet  not  charaoter  that  a  man  finds  his  true  level  in 
reporfte  as  to  hia  characteT  in  particular  respects,  society ;  and  that  alone  ought  to  mark  his  value. 
Thue,  in  Steinman  o.  M'Williams,  6  Barr,  170,  It  is  a  man's  character  in  gross  and  all  taken 
it  was  decided  that  the  character  which  may  be  together,  his  faults  and  his  virtues — if  he  have 
at  issue  is  character  in  the  most  general  sense,  uiy,  and  few  but  who  have  some — ^that  forms 
and  not  particular  fkilings  or  vices  which  may  his  individuality  as  to  character,  and  which 
derogate  from  a  general  good  character;  and  ought  to  determine  for  how  much  it  is  worth." 


DOE,  on  the  demise  of  WILLIAM  CAMPION  and  JANE  his  wife, 

V.  WILLIAM  CABPENTER.    Dee.  6. 

Tenant  in  fee  of  four  messuages  at  L.  H.  in  th'e  parish  of  F.,  having  no  other  land,  devised  to  J. 
in  fee  "all  those  my  thr|e  messuages  or  tenements,  with  the  gardens,  close  of  land,  and  all 
other  my  real  estate  whatsoever,  situate  and  being  at  L.  H.,  in  the  parish  of  F.  aforesaid,  now 
in  the  occupations  of  myself,"  C,  W.,  N.,  and  H.  Three  of  the  messuages  were  in  the  occupa- 
tion of  the  devisor,  C.,  W.,  N.,  and  H. ;  the  fourth  messuage  was  not  in  the  occupation  of  the 
derisor  or  of  C,  W.,  N.,  or  H. 

field  that  the  fourth  messuage  passed  by  the  general  words. 

Ejectment  for  messuages  and  lands  in  the  parish  of  Foleshill  in 
Warwickshire.     The  demise  was  dated  19th  September,  1844. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Spring  Assizes 
for  Warwickshire,  1850,  it  appeared  that  the  premises  consisted  of  a 
house  and  garden  at  Little  Heath  in  the  parish  of  Foleshill.  Thej 
had  been  occupied  by  Ann  Carpenter,  who  had  a  life  interest  in  them 
under  the  will  of  her  father  William  Smith,  deceased,  who  was  seised 
in  fee.  She  died  in  September,  1844  (before  the  day  of  the  demise) ; 
and  on  her  death  the  defendant,  her  son,  took  possession.  The  lessors 
of  the  plaintiff  claimed  under  the  will  of  Wells  Smith,  the  heir-at-law 
of  William  Smith.     Wells  Smith  died  on  27th  November,  1842 ;  his 

l2 
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will  was  dated  19th  October,  1842 ;  and  the  following  was  the  clause 
relied  upon  as  passing  the  reversion  to  the  female  lessor  of  the  plaintiff, 
who  was  the  Jane  Gampton  therein  named.  « I  give  and  devise  unto 
my  said  daughter,  Jane  Campton,  all  those  my  three  messuages  or 
*15%91  tenements,  with  the  ^gardens,  close  of  land,  and  all  other  my 
^  real  estate  whatsoever,  situate  and  being  at  Little  Heath  in  the 
parish  of  Foleshill  aforesaid,  now  in  the  occupations  of  myself,  the  said 
William  Campton,  George  Whorrall,  Samuel  North,  Benjamin  Harris, 
Isaac  Cowley,  John  Harbome,  William  Horton,  Walter  Horton,  John 
Clarke,  Thomas  Clarke,  William  Clarke,  Joseph  Hartlett,  John  Barr, 
and  Joseph  Edwards,  their  assigns  or  undertenants ;  to  hold  the  same 
unto  my  said  daughter  Jane  Gampton,  her  heirs  and  assigns  for  ever." 
At  the  dates  of  the  will  and  of  the  devisor's  death  the  devisor  and  the 
other  persons  named  in  the  will  as  occupiers  all  occupied  some  part  of 
three  tenements  at  Little  Heath,  of  which  the  property  now  claimed 
formed  no  part.  The  property  now  claimed  was  not  occupied  by  any 
of  those  persons,  but  exclusively  by  Ann  Carpenter.  The  devisor  had 
no  real  property  besides  the  three  tenements  and  the  property  now 
claimed.  The  lessors  of  the  plaintiff  contended  that  the  general  words 
were  sufficient  to  pass  the  reversion,  though  the  premises  were  not  in 
the  occupation  of  any  of  the  parties  named.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to  enter  a 
verdict  for  the  defendant.  Li  Easter  term,  1850,  Knowles  obtained  a 
rule  accordingly. 

G.  Hayes  and  Wtlles  now  showed  cause. — The  description  of  the  occu- 
pation may  be  neglected,  as  falsa  demonstratio.  It  is  true  that  in  Doe 
dem.  Hubbard  v.  Hubbard,  15  Q.  B.  227  (E.  C.  L.  R.  vol.  69),  it  was  held 
that  no  parcels  passed  which  were  not  comprehended  in  such  description. 
But  in  that  case,  if  the  description  of  the  occupation  had  been  struck  out, 
*1  «^T  ^^^^^  *  would  have  been  no  perfect  description  of  the  property;  and 
-^  there  was  nothing  to  which  the  words  describing  the  occupation 
could  be  applied  except  the  property  in  question.  Now  here  the  gene- 
ral words,  if  the  description  of  the  occupation  be  omitted,  fully  describe 
the  property  in  question;  and  the  description  of  the  occupation  is 
wholly  applicable  to  the  property  specified  before  the  general  words. 
Shortly  before  the  decision  of  Doe  dem.  Hubbard  v.  Hubbard,  15  Q. 
B.  227  (E.  C.  L.  R.  vol.  69),  Morrell  v.  Fisher,  4  Exch.  691,t  was 
decided :  but  it  was  not  referred  to  in  the  subsequent  case.  In  Morrell 
V.  Fisher,  the  description  of  the  occupation  was  held  to  restrict,  because, 
upon  this  construction,  no  words  were  unsatisfied :  but,  in  the  present 
case,  as  the  devisor  had  no  real  property  besides  the  three  tenements,  the 
general  words  would  be  left  unsatisfied  if  the  restriction  applied  to  them. 
fLord  Campbell,  C.  J. — In  Doe  dem.  Hubbard  v.  Hubbard,  we  recog- 
nised the  principle  that  a  false  demonstration  does  no  harm  where  there 
is  a  true  demonstration :  but  there,  if  what  was  called  a  false  demonstra- 
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tion  had  been  struck  out,  no  demonstration  at  all  would  have  remained.] 
That  distinction  is  consistent  with  Goodtitle  dem.  Bedford  v.  Southern, 
1  M.  &  S.  299,  Down  v.  Down,  7  Taunt.  843  (E.  C.  L.  R.  vol.  2),  Doe 
dem.  Humphreys  v.  Roberts,  5  B.  &  Aid.  407  (E.  C.  L.  R.  vol.  7),  and 
Nightingall  v.  Smith,  1  Exch.  879.t  The  rule  that  falsa  demonstratio 
non  nocet  is,  in  truth,  merely  an  application  of  the  principle  that  effect 
is,  if  possible,  to  be  given  to  all  words  used ;  though  the  application  has 
perhaps  sometimes  gone  beyond  the  principle.  The  demonstration, 
when  false,  is  a  suggestion  of  a  fact  as  to  which  the  testator  has  been 
deceived :  and  therefore  the  *other  words  are  to  be  satisfied  with-  p^-  ^. 
out  regard  to  it.  That  appears  to  be  the  view  in  1  Jarman  on  *- 
Wills,  718  (where  Welby  v.  Welby,  2  Ves.  &  B.  187,  191,  is  referred 
to),  and  note  (A)  to  that  passage.  Supposing  here  the  general  words 
were  omitted,  and  the  deception  of  the  occupation  applied  only  to  two 
of  the  three  tenements,  the  third  would  nevertheless  pass,  because  that 
would  be  a  mere  case  of  false  demonstration.  [Lord  Campbell,  G.  J. 
— ^If,  instead  of  the  general  words,  there  were  a  specific  description,  it 
would  not  be  contended  that  the  property  so  specifically  described  did 
not,  in  spite  of  the  description  of  occupation,  pass.  Whitehursty  for 
the  defendant,  admitted  this.]  Here  the  demonstration  is  true  as  to 
the  specified  property,  and,  being  applied  to  that,  is  well  satisfied  with- 
out being  applied  to  the  general  words  to  which  it  is  inapplicable :  and, 
as  to  this,  it  must  be  unimportant  whether  the  property  to  which  the 
demonstration  is  inapplicable  be  specifically  or  generally  described.  No 
intention  appears  in  this  clause  to  give  a  benefit  to  any  one  but  Jane 
Campton. 

Whitehurst  and  Mellor,  contrH. — ^Where  there  is  a  complete  descrip- 
tion of  property,  this  is  not  vitiated  by  the  addition  of  an  inconsistent 
description :  but,  when  general  words  are  followed  by  a  limiting  de- 
scription, that  is  a  completion  of  the  description  and  not  a  false  demon- 
stration. If  one  grant  all  his  lands  in  Dale,  which  he  had  of  the  gift 
of  I.  S. ;  by  this  grant  nothing  will  pass  but  that  which  he  had  of  the 
gift  of  I.  8.  But  if  one  grant  all  his  lands  in  Dale,  called  Hodges, 
which  he  had  of  the  gift  of  I.  S.,  by  this  grant  all  that  which  is  called 
Hodges  shall  pass,' albeit  the  grantor  had  it  not  "^of  the  gift  of  r^i^or 
I.  S. ;"  Shepp.  Touchst.,  99,  citing  Bro.  Ab.  Graunte9^  (See  pi.  '- 
69.)  [Lord  Campbell,  C.  J. — There  is  no  doubt  about  that.  And 
it  is  said  afterwards,  <<  if  one  grant  all  his  lands  in  B.  and  else- 
where in  the  county  of  S.,  in  the  tenure  of  1.  S.,  by  this  grant,  nothing 
doth  pass  but  that  whijh  is  in  the  tenure  of  L  S."]  That  is  much  like 
the  present  case.  [Wigktmak,  J. — No :  the  description  of  the  occu- 
pation here  is  applicable  to  the  specific  bequest :  in  the  passage  last 
cited  the  occupation  can  apply  only  to  the  general  bequest.  Lord 
Campbell,  C.  J. — That  is  a  very  palpable  distinction.     Patteson, 
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J. — It  Is  also  said,  Shepp.  Tonchst.  p.  100,  that,  "if  one  grant  all  his 
lands  in  D.  containing  ten  acres,  whereas  in  truth  his  lands  there  do 
contain  twenty  acres ;  by  this  grant  the  whole  twenty  acres  will  pass."] 
That  is  because  the  additional  description  there  is  clearly  not  meant 
by  the  grantor  to  limit  his  grant,  but  to  designate  the  land :  the  quantity 
may  be  erroneously  estimated.      The  rule  is  that,  if,  from  extrinsic 
evidence,  the  Court  discovers  that  there  is  something  which  will  fulfil 
the  whole  demonstration,  then  nothing  is  to  be  rejected,  because  there 
is  then  no  false  demonstration.     [Wightman,  J. — That  is  quite  true; 
but  the  test  fails  you  here ;  because  you  fulfil  all  if  you  take  in  the 
general  words,  but  not  if  you  exclude  them.J     In  Wilson  v.  Mount,  3 
Ves.  191,  the  devisor  devised  all  his  freehold  and  copyhold  lands,  what- 
soever and  wheresoever,  "whereof  I  shall  die  seised  or  possessed  (the 
copyhold  part  whereof  I  have  surrendered  to  the  use  of  my  will) :"  and 
ho  died  possessed  of  copyholds,  of  which  some  had  been  surrendered 
and  some  not :  and  it  was  held  that  the  former  only  passed.     Sir  R.  P. 
*iftfil  *-^^^^^>  ^'  ^'j  said  that  the  result  of  all  the  cases  was,  "that 

-^  if  a  videlicet  is  repugnant  to  what  has  gone  before,  it  shall  be 
rejected ;  but  if  it  can  be  reconciled  and  made  restrictive,  it  shall  be  , 
so."     [Pattbson,  J. — There  effect  was  given  to  all  the  words.     Willet 
remarked  that  the  doctrine  of  Wilson  v.  Mount,  8  Ves.  191,  required 
qualification ;  referring  to  1  Jarman  on  Wills,  616,  and  Strutt  v.  Finch, 
2  Sim.  &  S.  229,  there  cited.]     In  the  case  last  mentioned  the  Master 
of  the  Rolls  relied  upon  the  word  "  and,"  as  showing  that  the  descrip- 
tion was  copulative  and  not  exceptive  :  in  this  case  there  is  no  " and.' 
So  the  words  "  all  which  lately  were  in  the  ferm  or  occupation  of  M. 
P."  were  held  to  be  mere  additional  description,  in  Swyft  v.  Eyres,  Cro. 
Car.  546  ,548,  S.  C.  as  Vicars  Choral  of  Litchfield  v.  Eyres,  1  (W.) 
Jones,  435,  437;  2  Rol.  Abr.  52,  tit.  Gh-auntes,  pi.  26.    [Lord  Camp- 
BBLL,  C.  J. — Are  not  the  words  here  "now  in  the  occupations"  equally 
additional  description  ?]     They  seem  to  bring  the  case  exactly  to  that 
before  cited  from  Shepp.  Touchst.  99.     Wilson  r.  Mount  is  recognised 
as  authority  by  Lord  Ellenborough  in  Roe  dem.  Conolly  v,  Vernon, 
5  East,  51,  81.     [Lord  Campbell,  C.  J. — You  have  words  at  the  be- 
ginning to  which  the  descriptive  words  at  the  end  will  apply ;  between 
these  are  interposed  the  general  words,  which  you  seek  to  render  in- 
operative by  treating  the  description  as  restrictive :  is  there  any  in- 
stance of  such  a  construction  ?]     None  such  has  been  found.     [Lord 
Campbell,  C.  J.t— That  would  be  the  effect  of  your  construction  here.] 
The  rules  must  all  be  subservient  to  the  main  object  of  discoYcring  the 
testator's  intention  :  here  he  seems  to  have  thought  of  devising  no  pro- 
perty except  that  which  was  in  the  occupation  described. 
»l  ft7T      *^^^^  Campbell,  C.  J. — On  the  will  which  has  been  brought 

-^  before  us,  I  come,  after  the  very  able  arguments  urged  on  both 
sides,  to  the  conclusion  that  the  reversion  passed  by  the  general  words. 
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I  need  not  enter  into  the  authorities,  which  were  fally  discussed  in  Doe 
(lem.  Hubbard  v.  Hubbard,  15  Q.  B.  227  (E.  C.  L.  R.  vol.  69).  The 
majority  of  this  Court  thought  that  there  the  maxim  falsa  demonstratio 
non  nocet  was  inapplicable,  because  there  was  no  perfect  demonstration 
without  the  words  in  question.  Now  here,  if  we  stop  before  we  come 
to  the  words  descriptive  of  the  occupation,  we  unquestionably  have  a 
devise  which  could  pass  the  reversion.  Then  comes  the  description  of 
the  occupation,  which,  so  coming,  after  a  true  demonstration,  seems  to 
me  to  be  a  false  demonstration.  Mr.  Whitehurst^  with  great  ingenuity, 
took  a  distinction,  which  he  supported  very  forcibly:  he  urged  that, 
whenever  yon  can  make  words  available  as  a  restriction,  you  must  not 
take  them  as  a  false  demonstration.  But  that  rule  can  be  true  only 
where  all  the  words  will  thus  have  an  effect  given  to  them.  That  was 
the  case  in  Wilson  v.  Mount,  3  Yes.  191.  But  here,  if  you  interpret 
the  words  as  a  restriction,  you  give  no  effect  to  the  general  words  at 
all,  becausej  without  them,  all  the  property  would  pass  except  that 
which  it  is  sought  to  exclude  by  the  restriction.  Therefore,  upon  the 
principle  that  we  must  give  effect  to  all  the  words,  we  must  here  decide 
that  the  general  words  in  the  will  gave  the  reversion  to  Jane  Campton. 

Patteson,  J. — In  all  the  cases  referred  to,  where  the  *words  p^^oo 
have  been  construed  as  restrictive,  no  words  have  been  rendered  ^ 
inoperative  by  that  construction,  except  so  far  as  their  operation  was 
limited  or  qualified  by  the  restrictive  words ;  nothing  has  been  made 
wholly  inoperative.  Now  here  suppose  that  no  lands  at  all  were  in  the 
occupation  of  the  persons  named :  could  we  say  that  nothing  passed  ? 
That  would  be  exactly  the  case  where  the  rule  <«  falsa  demonstratio  non 
nocet"  was  applicable.  But,  then,  is  the  description  of  the  occupation 
to  restrict  the  general  words  because  there  are  previous  words  to  which 
it  will  apply  as  a  true  demonstration  ?  Certainly  that  would  be  giving 
sach  a  description  an  effect  which  has  not  been  given  before.  I  was 
under  an  impression,  at  one  time,  that  the  learned  counsel  for  the 
defendant  meant  to  contend  that  <<  estate"  meant,  not  land,  but  an 
interest.  That,  however,  cannot  be  supported.  So  that,  as  there  is  no 
estate,  besides  the  three  specified,  in  the  occupation  of  the  parties 
named,  the  whole  of  the  estate  which  is  not  comprised  in  these  three 
passed  under  the  general  words,  by  the  ordinary  rule  as  to  falsa  demon  • 
Btratio. 

WiQHTMAN,  J. — Mr.  Whitehurtt  appears  to  admit  that  the  construe 
tion  must  be  such  as  to  satisfy  all  the  words.  Now  here  certain  lands 
are  specified ;  and  then  come  general  words  followed  by  the  description 
of  the  occupation,  which  description  is  wholly  true  as  to  the  specified 
lands.  The  testator  supposed  that  he  had  lands  besides  those  specified : 
and  he  had  so.  If  you  confine  the  description  of  the  occupation  to  the 
specified  lands,  and  reject  them  as  to  the  general  words,  you  carry  all 
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^^  oQi  into  effect.     This  distinguishes  the  case  from  Doe  dem.  '^'Hubbard 
^^^J  t;.  Hubbard,  16  Q.  B.  227  (E.  C.  L.  R.  vol.  69),  where,  if  the 
words  of  demonstration  had  been  rejected,  there  could  have  been  no 
demonstration  at  alL  Rule  discharged.(a) 

(a)  Onl/  thrM  Jadgei  wen  in  Coi^t 

If,  in  the  deioripUon  of  an  estate  in  a  deed,  N.  paeaed,  for  that  the  deTiee  soAeieatly  aseer* 
there  are  partieulan  raffieiently  aaoertalned  to  tained  the  thing  by  the  words  "oomer-honse," 
dsrignate  the  thing  intended  to  be  granted,  the  and  the  addition  of  the  tennre  was  eurplniage. 
addition  of  oiroumstaneei  false  or  mistaken  Bat  where  the  deseription  of  the  estate  intended 
will  not  frustrate  the  deed.  But  where  the  to  be  conreyed  inolades  sereral  partieolaza,  aU 
description  of  the  estate  intended  to  be  oon-  of  which  are  necessary  to  ascertain  the  estate 
Teyed  includes  seyeral  partieolars,  aU  of  which  to  be  eonye/ed,  no  estate  wiU  pass  ezeept  sveh 
are  neoessaiy  to  ascertain  the  estate  to  be  con-  as  wUl  agree  to  every  deseription :  4.  Mass. 
Toyed,  no  estate  will  pass  ezeept  snoh  as  will  205;  3  Aik.  9;  Dyer,  50.  Thus,  if  a  man 
agree  with  erery  partioolar  of  the  deseription :  grant  aU  his  estate  in  his  own  ocoapation  in  the 
Jackson  v.  Clark,  7  Johns.  217.  Spbhobb,  J. :  town  of  W.,  no  estate  can  pass  except  whai  is 
"If  there  are  certain  particnlars,  once  snffl.  in  his  own  occupation,  and  is  also  sitaate  in 
dently  ascertidned,  which  designate  the  thing  that  town/'  See  also  as  to  the  rule  "  Falsa  de- 
intended  to  be  granted,  the  addition  of  a  oir-  monstratio  non  noeet,"  Jackson  «.  Boot,  IS 
cnmstanoe  false  or  mistaken  wiU  not  firnstrate  Johns.  00;  Jackson  v.  Loomis,  Id.  81,  S.  C.  19 
the  grant;  as  in  Blaoquer  v.  Gkuld,  Cro.  Car.  Johns.  449;  Doe  v.  Thompson,  5  Cowen,  371; 
447,  473.  There  was  a  devise  of  a  house  called  Jackson  v.  Marsh,  6  Cowen,  281 ;  Bntterfleld  e. 
the  comer-house^  in  Andover,  in  the  tennre  of  Cooper,  Id.  481 ;  Brwin  v.  Moore,  Id.  700 ;  Doe 
B.  and  H. ;  whereas  it  was  in  the  tenure  of  B.  v.  Roe,  1  Wendell,  541;  Lush  e.  Douse,  4  Wen* 
and  N.,  the  derisor  having  a  house  thereto  near  dell,  313;  Tenny  «.  Beard,  5  New  Hamp.  58; 
adjoining,  in  the  tenure  of  H.,  and  it  was  held  Lyman  v.  Loomis,  Id.  408. 
that  the  comer-house  in  the  tenure  of  B.  and 
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LET.    Dee.  6. 

Tfnder  stat  *!  k  %  Viet  c.  96,  an  insolvent  surety  for  the  grantor  of  an  annuity  is  not  protected 
by  the  final  order  from  liability  for  arrears  accruing  after  petition  filed,  and  unpaid  by  Uie 
grantor.  For  the  instalments  of  such  annuity  were  not,  before  defisnlt,  debts  within  the  opera- 
tion of  the  statute. 

This  was  an  action  of  corenant  brought  on  19th  October^  1849,  upon 
%  deed  dated  14th  November,  1837,  by  which  George  Bolton  granted  to 
the  plaintiffs^  testator  an  annuity  for  99  years,  if  Bolton  should  so  long 
live,  payable  quarterly  ;(a)  and  the  defendant  (i)  covenanted  that,  if 
default  should  be  made  by  Bolton,  the  grantor,  in  the  performance  of 
his  covenant  to  pay,  he  the  defendant  would,  from  time  to  time  after 
such  default,  pay  such  annuity^  Breach,  non-payment.  The  defendant 
pleaded  that,  after  the  accruing  of  the  causes  of  action,  he  obtained  a 
final  order  for  protection  under  stats.  5  &  6  Vict.  c.  116,  7  &  8  Vict.  c. 
96,  and  10  k  11  Vict.  c.  102,  and  that  the  said  deed  was  made,  and 
the  said  debts  and  causes  of  action  in  the  declaration  mentioned  accrued 

(<b)  14th  February,  14ih  May,  14th  August,  Uth  November. 

.(6)  Defendant,  Charles  Bensley  and  James  Tracy  were  parties  to  the  deed  of  the  second  part; 
«b4  they  and  each  of  them  covenanted  to  pi^  on  Bolton's  defSuilt 
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and  were  contracted,  before  the  date  of  the  filing  of  the  defendant's 

petition.(a) 

.   *Tfae  plaintiffs  replied  that  Buch  debts  and  causes  of  action  ^^^  ^^ 

accrned  not  before  but  after  the  date  of  the  filing  of  such  petition :  ^ 

and  thereupon  issue  was  joined. 

By  consent  of  the  parties,  and  a  Judge's  order,  a  special  case  was 
stated,  as  follows. 

^After  mentioning  that  the  annuity  deed,  petition,  extract  r^^q^ 
from  schedule  to  petition,  final  order,  and  pleadings,  copies  of  ^ 
which  accompanied  the  case,  were  to  be  taken  as  part  of  it,  the  cass 
proceeded* 

The  date  of  the  filing  of  the  petition  set  out  in  the  plea  is  81  st 
January,  1849 ;  and  that  of  the  final  order  is  the  20th  April,  1849. 

The  grantor  of  the  annuity,  (Jeorge  Bolton,  is  still  liring :  and  he 
made  default  in  payment  of  the  annuity  for  the  quarters  ending  the 
14th  day  of  May  and  the  14th  day  of  August,  1849 ;  whereupon  the 
present  action  was  brought  to  recoyer  those  arrears. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant 
was  discharged  from  his  covenant  by  the  aboye  petition  and  order.  If 
he  was  not,  judgment  is  to  be  entered  for  the  plaintiffs  by  confession 
for  112. :  if  he  was,  a  nolle  prosequi  is  to  be  entered. 

The  case  was  argued  in  last  term.(i) 

Baritow,  for  the  plaintiffs. — Stat.  5  &  6  Vict.  c.  116,  s.  10,  exempts 

(a)  The  plea  waf  as  follows :  That,  after  the  making  of  the  said  ioidentiiTe»  and  after  the 
aeeming  of  the  said  sererai  dehts  and  causes  of  action  in  the  said  declaration  mentioned,  and 
after  the  passing  of  an  act,  Ae.  (10  A  11  Vict  o.  102,  "  to  abolish  the  Court  of  Keriew  in  Bank- 
mptey,  and  to  nukke  alterations  in  the  Jurisdiotloa  of  the  Goorts  of  Baakmptc/  and  Conrt  for 
relief  of  Insolrent  Debtors"),  and  before  the  eommenoement  of  this  suit,  Tis*.  on  8lst  Janoary, 
1849,  a  petition  for  the  protection  of  the  defendant  from  process  was  duly  and  according  to  the 
form  of  the  statate  in  snoh  ease,  Ae.,  presented  by  the  defendant  to  the  Court  for  the  relief  of 
Insolvent  Debtors  in  Bngland  and  to  the  Commissioners  thereof,  and  afterwards,  to  wit^  on  the 
6aj  and  year  last  aforesaid,  was  filed  in  the  said  Court :  and  the  defendant  avers  that  he  had  not 
redded  for  six  calendar  months  next  immediately  preceding  the  time  of  filing  his  said  petition, 
or  at  the  time  thereof,  within  any  parish  the  distance  whereof,  as  measured  by  the  nearest  high- 
way  firom  the  General  Post  Ofiice  in  London  to  the  parish  church  of  such  parish,  did  not  exceed 
the  distance  of  twenty  miles,  or  within  the  district  of  any  eounty  oourt  consUtnted  under  an  act 
of  parliament^  Acl  (0  A  10  VietL  o.  06):  And  thereupon  afterwards,  and  before  the  commence- 
ment of  this  suit,  vis.  on  1st  Febmaiy,  1849,  the  jurisdiction  in  the  matter  of  such  insol- 
rency  of  thar  defendant  as  aforesaid  was,  according  to  the  form  of  the  statute  in  such  case  made, 
direeted  by  the  said  Court  for  the  relief  of  Insolrent  Debtors  to  be  and  beoome,  and  was  then, 
duly  Tested  in  a  certain  county  court  before  then  constituted  under  the  last-mentioned  act  of  par- 
liament, tiiat  is  to  say  the  county  court  of  Qlouoestershire  holden  at  Kewnham  in  the  said  county 
of  Gloucester :  And  thereupon  siterwards,  and  before  the  commencement  of  this  suit^  yis.  on  20th 
April,  1649,  a  final  order  for  protection  and  distribution  was,  according  to  the  form  of  the  statute 
in  mch  ease,  Ac,  made  in  the  matter  of  the  said  petition  by  James  Francillon,  Ssquire,  then 
being  the  Judge  of  the  said  county  court  duly  authorised  in  that  behalf.    And  the  defendant 
fortlier  saith  that  the  said  indenture  was  made,  and  the  said  scTcral  debts  and  causes  of  action 
in  the  declaration  mentioned,  and  every  of  them  and  every  part  thereof,  aocmed  and  wore  oon- 
traefeed  before  the  date  of  the  said  filing  of  the  said  petition  in  the  said  Court  for  the  relief  of 
iDtfolTent  Debtors.    Y eriflcation. 

S«e,  M  to  pleading  under  stat  6  A  0  Viet,  c  116,  s.  10,  Tyler  v.  Shinlon,  8  Q.  B.  610  (B.  0.  L. 
K.  Tol.  65),  Laurie  v.  BendaU,  12  Q.  B.  634  (B.  0.  L.  R.  yoL  64.) 

(6)  Noyemher  16th.    Befora  L^rd  Cahfbill,  C.  J.,  CoumM%  WraaniAV,  aad  Ebu,  Ja, 
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the  inBolvent,  fulfilling  the  conditions  of  that  act,  from  suits  or  actions 
in  respect  of  any  debt  contracted  before  the  filing  of  his  petition. 
Stat.  7  &  8  Vict.  c.  96  (<<  to  amend  the  law  of  insolvency,  bankniptcy, 
and  execution'*),  refers  to  the  prior  statute,  and  enacts  (s.  25):  "That 
every  sum  of  money  which  shall  be  payable,  by  way  of  annuity  or 
otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond,  covenant, 
or  other  securities  of  any  nature  whatsoever,  shall  be  deemed  and  taken 
to  be  debts  within  the  meaning  of  the  said  recited  act  and  of  this  act." 
*1Q21  ^^^  cl&^6  !4>plies  to  the  case  of  a  ^grantor  but  not  of  a  surety. 

-^  Sect.  73  enacts  that  "  the  provisions  of  the  said  recited  act  and 
of  this  act  shall  be  construed  by  analogy  to  the  law  of  bankruptcy, 
except  where  otherwise  therein  respectively  expressed."  Thompson  v. 
Thompson,  2  New  Ga.  168,  which  was  the  case  of  a  bankrupt,  is  exactly 
parallel  to  this.  There  the  Court  of  Common  Pleas  held  that  instalments 
of  an  annuity,  which  the  bankrupt  had  covenanted  to  pay  in  default  of 
the  grantor,  were  not  a  debt  provable  against  his  estate,  the  default 
happening  after  the  bankruptcy.  The  reasoning  of  Tinbal,  C.  J.,  in 
delivering  the  judgment  there  decides  the  point  now  before  the  Court. 
{Barstaw  here  read  the  judgment  of  the  Court  from  "When  the  present 
plaintiff"  (p.  174)  to  the  end.)  The  principle  of  that  decision  was  acted 
upon  by  the  Court  of  Review  in  Ex  parte  Marks,  In  re  Colnaghi,  3  Mont. 
&  Ayr.  521.  It  was  there  observed,  p.  533,  that  the  then  Bankrupt  Act,  6 
G.  4,  c.  16,  made  no  provision  for  reimbursing  the  surety  if  the  annuity 
was  proved  against  his  own  estate  as  a  debt,  though  a  provision  was 
made  (by  sect.  55)  to  indemnify  the  surety  in  case  of  the  annuity  being 
proved  against  the  estate  of  a  bankrupt  grantor :  and  that  remark 
applies  here,  stat.  7  &  8  Vict.  c.  96,  giving  no  indemnity  to  sureties. 
The  law  on  this  subject  is  confirmed  by  Hocken  v.  Brown,  4  New  Ca. 
400,  and  Abbott  v.  Bruere,  5  New  Ca.  598,  in  which  last  case  it  was 
held  that  an  insolvent,  notwithstanding  his  discharge,  was  liable  to  a 
surety  who  had  paid,  after  the  discharge,  arrears  of  an  annuity  granted 
by  the  insolvent  before  it.  So  in  Browne  v.  Lee,  6  B.  &  C.  689(a)  (E.  C. 
L.  R.  vol.  13),  where  a  surety  paid  arrears  of  an  annuity  after  the 
«1Q^1  bankruptcy  of  his  co-surety,  it  was  held  that  the  '^'coHBurety  was 

-^  liable  for  contribution,  notwithstanding  his  certificate,  because 
the  surety  was  not  an  annuity  creditor  of  the  co-surety  at  the  time  of 
the  bankruptcy.  By  the  Bankrupt  Acts,  6  Q.  4,  c.  16,  s.  54,  and  12 
&  13  Vict.  c.  106,  s.  175,  an  annuity  creditor  has  been  empowered  to 
prove  <<for  the  value  of  such  annuity,"  though  it  be  not  in  arrear:  but, 
even  in  the  case  of  a  person  who  may  be  deemed  a  creditor,  the  Court 
must  have  data  from  which  the  value  may  be  calculated ;  and,  if  these 
^re  too  uncertain  to  admit  of  a  calculation,  the  arrears  cannot  be  proved 
as  a  debt ;  In  re  Foster,  19  Law  J.,  N.  S.,  Com,  Pleas,  274.  In  the 
case  of  an  insolvent  surety,  the  contingencies  as  to  future  arrears  and 

(•)  Aad Mt  Glemtati «.  IiMi^ey,^  B.  *  Ad.  S7S  (K.  a  L.  &  VoL  ST). 


16  ADOLPHUS  &  ELLIS.    N.  S.  198 

the  probable  circamstances  of  the  grantor  and  his  co-sureties  are  too 
doubtful  to  be  the  subject  of  a  calculation. 

Maenamarct,  contrH. — Sect.  25  of  stat.  7  &  8  Vict.  c.  96,  appears  to 
be  framed  upon  the  two  sections  54  and  56  of  stat.  6  Q.  4,  c.  16,  but 
differs  essentially  from  them  in  its  language.  Sect.  54  of  tlie  last-men- 
tioned act  empowered  an  annuity  creditor  to  prove  for  the  value  of  an 
annuity,  not  giving  it  the  quality  of  a  debt :  sect.  56  enacted  that,  if  a 
bankrupt  <<  shall,  before  the  issuing  of  the  commission,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have  happened 
before  the  issuing  of  such  commission,  the  person  with  whom  such  debt 
has  been  contracted  may,  if  he  think  fit,  apply  to  the  Commissioners  to 
set  a  value  upon  such  debt ;"  and  the  Commissioners  were  required  to 
ascertain  the  value,  and  admit  such  person  to  proof.  But  the  present 
statute  enacts  that  all  sums  of  money  «  payable,  by  way  of  annuity,  or 
otherwise,  »t  «.y  future  time  or  times,  by  ^virtue  of  any  bond, 
covenant,  or  other  securities,"  <<  shall  be  deemed  and  taken  to  be  *- 
debts."  Under  the  former  statute  it  has  been  a  question  whether  the 
relation  of  debtor  and  creditor  already  existed ;  here  the  relation  is 
created  by  the  statute  itself:  and  the  words  <<  payable"  <<  at  any  future 
time"  apply  strictly  to  the  case.  <<  Payable"  means  that  which  the 
party  will  be  liable  to  pay :  that  construction  has  been  put  upon  the 
word  under  stat.  6  G.  4,  c.  16,  s.  56,  in  the  case  of  a  guarantee.  Debts 
secured  by  guarantee  have  often  been  held  provable  against  the  gua- 
rantying  party  before  default.  The  whole  question  has  been  whether 
there  was  a  debt.  In  Ex  parte  Myers,  In  re  Sudell,  Mont.  &;  Bligh, 
229,  241,  2,  in  the  Court  of  Review,  Sir  Oeokgb  Rose  said  he  had  never 
known  it  doubted  that  a  debt  on  a  guarantee  could  be  proved  when  the 
contingency  had  happened ;  adding  that,  « in  all  the  cases,"  «no  man 
ever  thought  of  objecting  that  a  guarantee  was  not  a  debt ;  but  the 
difficulty  was  as  to  its  being  a  contingency."  In  the  case  In  re  Willis, 
4  Exch.  580,  587,t  Pollock,  C.  B.,  referring  to  Ex  parte  Thompson, 
In  re  Wyatt,  Mont.  &  Bligh,  219,  in  the  Court  of  Review  (which  case 
gave  rise  to  the  action  Thompson  v.  Thompson,  2  New  Ca.  168,  in  the 
Common  Pleas),  said  that  the  decision  of  the  Court  of  Review  against 
the  proof  was  <<  on  the  ground  that  there  was  not  any  debt  due  at  the 
time  of  the  covenant"  (commission)  ;  and  that  the  Court  appeared  « to 
distinguish  an  annuity  from  other  cases  where  there  is  already  in  exist- 
ence an  actual  debt  capable  of  being  guarantied."  But,  where  it  has 
appeared  that  there  was  a  specific  debt,  though  contingent  on  an  event 
which  had  not  happened  at  the  time  of  the  commission,  it  has  been  hel^ 
that  such  debt  was  provable ;  Ex  parte  Grundy,  In  re  *Ru8sell,  rjn^Qc 
Mont.  &  Mac.  298 ;  Ex  parte  Lewis,  In  re  Charman,  Mont.  &  ^ 
Mac.  426.  The  ground  of  decision  in  the  case  In  re  Foster,  19  Law  J., 
N*.  8.,  Com.  Pleas,  274,  was  the  uncertainty  of  the  amount.  Thompson 
V.  Thompson,  2  New  Ca.  168,  was  decided  on  the  grounds  that  there 
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was  no  <<debt,"  under  stat.  6  G.  4,  c.  16,  s.  56,  before  default,  and  that 
the  value  of  the  contingftncy  could  not  be  estimated.  If  that  case  bo 
taken  to  decide  strictly  that  there  was  no  debt,  it  seems  contradictory 
to  In  re  Willis,  4  Exch.  SSO.f  But  here  there  is  a  debt,  by  the  terms 
of  the  statute  of  Victoria,  and  a  valuation  can  be  made  if  necessary : 
there  may  be  difficulties ;  but  that  will  not  prevent  the  application  of 
the  statute.  [Lord  Campbell,  C.  J. — ^Will  the  valuation  be  the  same, 
against  the  principal  and  against  the  surety  ?]  It  will.  The  case  is 
analogous  to  that  of  a  bottomry  or  respondentia  bond,  on  which,  under 
Stat.  6  G.  4,  c.  16,  s.  58,  the  obligee  was  admitted  to  claim,  and,  after 
the  loss  or  contingency  should  have  happened,  « to  prove  his  debt  or 
demand  in  respect  thereof,"  and  receive  dividends,  <<as  if  the  loss  or 
contingency  had  happened  before  Ihe  issuing  of  the  commission"  against 
the  obligor.  The  origin  of  this  enactment,  which  appeared  first  in  stat. 
19  G.  2,  c.  82,  s.  2,  is  noticed  in  Goddard  v.  Vanderheyden,  3  Wils.  262, 
'271.  [Lord  Campbell,  C.  J. — In  such  cases  it  will  be  known  within  a 
reasonable  time  whether  any  claim  will  be  made,  and  to  what  amount.] 
Stat.  19  G.  2,  c.  82,  s.  2  (which  contains  the  words  <<and  the  assured 
in  any  policy  of  insurance"),  was  held  applicable  to  life  insurances,  in 
Cox  V,  Liotard,  1  Doug.  166,  note  [55].  The  obligor  on  a  bottomry 
bond,  like  the  surety  to  an  annuity  deed,  might  never  be  actually  called 

*1Qri  ^P^^  ^^  P^7*  ^^®  ^argument  from  the  absence  of  any  clause  in 
-'  the  Bankrupt  Act  6  G.  4,  c.  16,  to  reimburse  the  surety  in  case 
of  proof  against  his  estate  does  not  apply  here ;  for  there  is  no  clause 
in  Stat.  7  &  8  Vict.  c.  96  (as  there  was  in  stat.  6  G.  4,  c.  16),  providing 
for  reimbursement  in  case  of  proof  against  the  estate  of  the  grantor. 
Hocken  v.  Browne,  4  New  Ca.  400  (on  the  authority  of  which  Abbott 
V.  Bruere,  5  New  Ca.  598,  was  decided),  turned  upon  the  particular 
words  of  the  Insolvent  Debtors'  Act  then  in  force.  According  to  the 
argument  for  the  plaintiffs,  an  insolvent  surety  could  never,  before 
default,  be  discharged  under  stat.  7  &  8  Vict.  c.  96,  though  an  insolvent 
grantor  might.  [Lord  Campbell,  C.  J. — You  contend  that  the  fuU 
value  of  the  annuity  is  to  be  estimated  against  the  surety,  as  against  a 
principal.  Does  the  act  give  him  any  remedy  agunst  the  principal  ?] 
If  the  principal  were  insolvent,  the  surety  would  be  a  creditor  under 
sect.  25,  and  entitled  to  dividends  under  sect.  31. 

Bar%toWy  in  reply. — Thompson  v.  Thompson,  2  New  Ca.  168,  is  a 
case  of  binding  authority,  and  was  decided  after  consideration  of  Ex 
parte  Myers,  In  re  Sudell,  Mont.  &  Bligh,  229.  That  the  machinery 
of  the  bankrupt  law  was  not  intended  to  operate  in  these  cases  appears 
from  the  omission  of  any  clause  of  indemnity  to  sureties,  and  from  the 
circumstance  that,  in  sect.  25,  the  annuity  is  not  considered  to  be  at 
an  end,  the  securities  of  the  creditor  being  kept  alive;  whereas,  if  the 
annuity  were  at  once  valued  as  a  debt,  according  to  the  bankrupt  law, 
it  would  be  extinct  as  an  annuity.     There  is  not  here  any  actual  but 
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only  a  contingent  liability.     And  the  main  difficulty  is  not  removed, 
^how  a  value  is   to  be  fixed.      [Lord   Campbell,  C.  J. — An  r^^g^ 
actuary  would  easily  do  it.]     He  would  have  to  estimate  the  pro-  ^ 
bability  of  the  principal  being  able  to  pay. 

[Lord  Campbell,  C.  J. — We  have  had  valuable  assistance  from  the 
counsel  on  each  side.     We  will  consider  the  case.] 

Lord  Campbell,  C.  J.,  in  this  vacation  (December  6th),  delivered 
xhe  judgment  of  the  Court.  ' 

In  this  case  the  defendant,  being  surety  for  the  grantor  of  an  annuity, 
and  having  obtained  a  final  order  for  protection,  claims  to  be  protected 
from  liability  for  instalments  of  the  annuity  accruing  due  subsequent 
to  the  time  of  filing  his  petition,  which  the  grantor  has  failed  to  pay. 
The  defence  was  founded  on  stat.  7  &  8  Yict.  c.  96,  s.  25,  whereby 
sums  of  money  payable  by  way  of  annuity  or  otherwise  at  a  future 
time  are  made  debts  within  the  statute. 

But  it  is  clear  that  the  instalments  in  question  were  not  at  the  time 
of  filing  the  petition  payable  by  the  insolvent  at  any  future  time.  His 
liability  did  not  depend  upon  the  lapse  of  time  merely,  but  on  the 
contingency  of  the  grantor  making  default,  which  might  not  happen 
at  all. 

The  cases  relating  to  debts  payable  upon  a  contingency  are  founded 
on  statutes  in  which  that  description  of  debt  is  specified,  and  have  no 
application  to  the  statute  now  under  consideration,  from  which  that 
description  of  debt  is  omitted.  The  judgment  in  Thompson  v.  Thomp- 
son, 2  New  Ca.  168,  gives  the  reasons  why  the  *construction  r^^Qo 
contended  for  by  the  defendant  would  be  impracticable  with  ^ 
reference  to  the  rights  of  other  creditors;  and  it  governs  the  present 
case.  Judgment  for  plaintiffs.(a) 

(a)  See  AmotI  v.  Holder;  Trinity  Tenn,  1852;  post. 


DANIEL,  Clerk,  v.  MORTON,  Clerk.    Dee.  6. 

The  Bishop  of  V,,  within  whieh  dioeese  were  the  perpetn*!  eurmcy  of  W.  and  the  reotory  C^ 
eddreised  an  instmment  to  J),,  the  perpetual  curate  of  W.,  under  the  episcopal  seal,  setting 
forth  that  he,  the  bishop,  did,  by  these  presents,  *' unite,  annex,  and  incorporate  the  aforesaid 
reetory  of  C,  with  aU  its  rights,  members,  and  appurtenances,  to  and  with  the  aforesaid  perpe- 
tual curacy  of  W.,  during  your  incumbency  on  the  same,  and  so  long  as  you  shall  be  perpetual 
ourate  there,  and  no  longer,  by  our  ordinary  authority,  and  as  much  as  in  us  lies  and  the  laws 
and  statutes  of  this  realm  do  permit^  and  not  otherwise ;  so  that  yon  the  aforesaid  rectory  of 
C.  with  the  aforesud  perpetual  curacy  of  W.  may,  as  one  benefice,  so  long  as  you  are  perpetual 
earste  of  the  said  perpetual  curacy  of  W.,  retain,  and  the  fhiits,"  Ac,  "  of  both  the  said  benefices 
(the  burdens  and  charges  due  on  the  same  being  by  yon  sustained)  receive,  conrert,  and  apply 
to  your  own  use,  freely  and  lawfully,  any  ecclesiastical  ordinance  to  the  contrary  notwithstand- 
ing. Prended,  nevertheless,  that  you  have  and  keep  a  sufficient  curate,  licensed  and  approved 
by  our  or^rnary  authority,  to  instruct  and  teach  the  people  of  the  parish  in  which  yon  shall  not 
reside;  and  provided  also  that,  if  you  shall  at  any  time  hereafter  be  collated  or  instituted  to 
any  other  beaefice  whatsoever,  that  then  our  union  shall  be  null  and  void  to  all  intents  and 
purposes  in  the  law,  as  if  the  same  had  never  been  granted."    • 
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Held,  aunming  that  the  bbhop  had  power  to  nnite  the  two  benefiees  into  one  without  the  aaaent 
of  the  Crown,  chapter  or  patron  (ae  to  which  quote) :  That  the  instrument,  on  the  whole,  did 
not  show  an  intention  to  effect  each  a  anion. 

That  therefore  (W.  and  C.  being  fifty  milea  from  each  other),  B.  while  resident  at  C,  was  non- 
resident at  W.,  within  stat  I  k  2  Vict  o.  106 ;  and  the  bishop  might,  under  sect  83,  whUe  P. 
was  receiring  the  profits  of  both  livings,  appoint  a  stipend  to  the  curate  of  W.,  and  enforce  the 
payment  by  monition  and  sequestration  of  W. 

That  the  fact  of  non-payment  of  the  salary  must,  after  the  summons  and  sequestration,  be  assumed 
to  have  been  duly  proved  before  the  bishop,  and  it  could  not  be  objected  that  B.  had  not  due 
notice  of  all  the  facts. 

Thaty  in  an  action  for  money  had  and  received  brought  by  B.  agunst  the  sequestrator  for  the 
purpose  of  impeaching  the  sequestration,  B.  could  not  insist  that  he  had  vacated  the  benefice 
of  W.  by  adopting  that  of  C.,  inasmuch  as  his  right  of  aotton  depended  upon  his  being 
incumbent  of  W. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Pabke,  B.,  at  the  Norfolk  Summer  Assizes, 
^^QQ^  1848,  a  verdict  was  found  for  the  plaintiff  for  *25l.  11».  9d., 
•*  subject  to  the  opinion  of  this  Court  on  a  case,  which  was  sub- 
stantially as  follows. 

The  plaintiff  was,  on  26th  January,  1885,  duly  appointed  and  licensed 
to  the  perpetual  curacy  of  West  Somerton  in  Norfolk,  a  benefice  with 
cure  of  souls ;  and  was,  on  15th  March,  1836,  duly  presented,  instituted, 
and  inducted  to  the  rectory  of  Combs  in  Suffolk,  also  a  benefice  with 
cure  of  souls.  In  1886,  and  before  plaintiff  was  so  instituted  or  in- 
ducted, the  late  Bishop  of  Norwich,  in  whose  diocese  both  the  parishes 
of  West  Somerton  and  Combs  were,  gave  and  granted  to  the  plaintiff 
an  instrument  in  writing,  under  the  episcopal  seal,  in  the  following 
words. 

"Henry,"  &c.,  "Bishop  of  Norwich,  to  our  beloved,"  Ac,  "Richard 
Daniel,  clerk,  perpetual  curate  of  the  perpetual  curacy  and  parish 
church  of  West  Somerton  in  the  county  of  Norfolk,  and  also  to  be 
rector  of  the  rectory  and  parish  church  of  Combs  in  the  county  of 
Suffolk,  and  respectively  within  our  diocese  of  Norwich  and  jurisdic- 
tion :  sendeth  greeting.     Whereas  divers  good  causes  have  been  before 
us  alleged,  and  upon  previous  and  due  examination  of  the  same  have 
by  us  been  allowed  and  approved  of,  we  do,  by  these  presents,  unite, 
annex,  and  incorporate  the  aforesaid  rectory  of  Combs,  with  all  its 
rights,  members,  and  appurtenances,  to  and  with  the  aforesaid  per- 
petual curacy  of  West  Somerton,  during  your  incumbency  on  the  same, 
and  so  long  as  you  shall  be  perpetual  curate  there,  and  no  longer,  by 
our  ordinary  authority,  and  as  much  as  in  us  lies  and  the  laws  and 
statutes  of  this  realm  do  permit,  and  not  otherwise ;  so  that  you  the 
aforesaid  rectory  of  Combs  with  the  aforesaid  perpetual  curacy  of 
West  Somerton  may,  as  one  benefice,  so  long  as  you  are  perpetual 
♦9001  ^"^*^®  *^f  ^^^  ^*^^  perpetual  curacy  of  West  Somerton,  retain, 
^  and  the  fruits,  income,  and  increase  of  both  the  said  benefices 
(the  burdens  and  charges  due  on  the  same  being  by  you  sustained) 
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rec«dTe,  oonyert,  and  apply  to  your  own  use,  freely  and  lawfully,  any 
ecclesiastical  ordinance  to  the  contrary  notwithstanding.  Provided, 
nevertheless,  that  you  have  and  keep  a  8u£Bcient  curate,  licensed  and 
approved  by  our  ordinary  authority,  to  instruct  and  teach  the  people  of 
the  parish  in  which  you  shall  not  reside  ;  and  provided  also  that,  if  you 
shall  at  any  time  hereafter  be  collated  or  instituted  to  any  other  benefice 
whatsoever,  that  then  this  our  union  shall  be  null  and  void  to  all  intents 
and  purposes  in  the  law,  as  if  the  same  had  nef£[r  been  granted.  In 
testimony  whereof,  we  have  caused  our  episcopal  seal  to  be  hereunto 
affixed.     Dated,"  &c.  (15th  March,  1886,  81st  year  of  consecration). 

On  9th  August,  1836,  defendant,  then  being  a  clerk  in  holy  orders, 
was  duly  licensed  and  approved  by  the  said  late  Bishop  to  the  curacy 
of  West  Somerton  (being  that  one  of  the  parishes  aforesaid  in  which 
plaintiff  did  not  reside)  on  the  nomination  of  the  plaintiff,  at  a  salary 
of  502.  per  annum.  And  defendant,  having  first  taken  the  oaths  and 
subscribed  the  articles  as  by  law  required,  from  thence  until  March, 
1847,  performed  the  duties  of  curate  of,  and  instructed  the  people  of, 
the  said  parish.  The  plaintiff  has  always  continued  to  hold  both  pre- 
ferments, has  not  been  collated  or  instituted  to  any  other  benefice,  and 
has  always  resided,  since  he  became  rector  of  Combs  as  aforesaid,  and 
still  resides,  in  the  said  parish  of  Combs,  which  parish  is  distant  fifty 
miles  from  West  Somerton ;  and  has  not,  at  any  time  during  that 
period,  actually  resided  at  West  Somerton. 

"^On  17th  April,  1848,  defendant,  claiming  to  be  sequestrator  r^M 
of  the  said  perpetual  curacy  of  West  Somerton,  under  the  autho-  ^ 
rity  of  the  acts  and  proceedings  hereinafter  mentioned,  demanded  and 
received  from  the  cashiers  of  Queen  Anne's  Bounty  252.  11«.  9(2.,  which 
was  then  in  the  hands  of  such  cashiers  for  the  use  of  the  perpetual 
curate  of  West  Somerton,  and  constituted  part  of  the  income  of  the 
said  curacy.  And  it  was  admitted,  for  the  purposes  of  this  action  only, 
that  plaintiff  was  entitled  to  hold  his  verdict  for  that  sum,  unless  the 
Court  should  be  of  opinion,  under  the  circumstances  of  this  case,  that 
defendant  had  a  right  to  receive  the  same  as  such  sequestrator. 

On  4th  March,  1846,  and  while  defendant  still  continued  to  be,  and 
to  perform  the  duties  of  curate  of  West  Somerton  under  the  before- 
mentioned  license,  the  present  Bishop  of  Norwich  gave  and  delivered  to 
defendant,  with  the  intention  that  it  should  operate  as  a  valid  license, 
a  license  under  his  hand  and  seal,  of  which  the  following  is  a  copy. 

"Edward,"  Ac,  "Bishop  of  Norwiohi  to  our  beloved,"  Ac,  "John  Morton,  clerk,  greeting. 
W^e  do,  \}j  these  presents,  give  and  grant  unto  yon,  in  whose  fidelity,"  Ac,  "  we  do  confide,  onr 
Ueense  and  faculty  (to  continoe  only  daring  oar  pleasure,  and  revocable  summarily  without  pro- 
«e»)  to  perform  Use  offices  of  stipendiary  curate  in  the  parish  church  of  West  Somerton,  in  tht 
eoonty,"  Ac,  "  on  which  we  find  you  actually  employed  by  the  Reverend  Richard  Daniel,  clerk, 
ibe  incumbent  of  the  said  church,  under  our  license  dated  thu  Vth  day  of  August,  1836,  and  which 
lie«nse,  so  far  only  as  relates  to  the  stipend  thereby  assigned  to  yon,  we  do  hereby  revoke,  in 
rinding  the  common  prayer  and  performing  other  ecclesiastical  duties  belonging  to  ibe  said  offic* 
of  eurate,  according  to  the  form  prescribed,"  Ac,  "and  also  publicly  to  preach,"  Ac,  "you  having 
subscribed  and  sworn  to  «U  thingt  in  this  ease  by  law  raquiredy"  A«.    « And  we  do  herabj 
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tingn  aad  appoint  unto  yon,  for  your  mainfteiUMOo  in  the  laid  cart,  the  yeariy  stipend  of  BOI^ 
to  be  paid  yon  hidf-yeuiy  by  tbe  uld  ineambent  of  tbe  nid  ehnreh.    ProTided,"  Ac  (radnetion 

of  selniy  in  eaeo  *of  the  ennte  being  licenaed  to  terrt  any  other  ehnreh  or  chspel), 
*^02j   <<y<m  redding,"  Ae.  (oormte  allowed  to  reside  out  of  the  parish  of  West  8om«rtoo,  there 

being  no  house  of  residence  belonging  thereto).  « In  testimony,"  Ae.  (Seat)  Dated, 
*o.,  4th  March,  ISU. 

On  11th  January,  1848,  the  said  present  Bishop  issued  a  summons  to 
the  plaintiff,  as  follows. 

''To  tbe  Rererend  Richard  Daniel,  derk,  perpetual  curate  of  the  perpetual  curacy  and  parish 
church  of  West  Somerton  in  the  county/'  Ac.,  *'  and  diocese,"  Ac. 

The  summons  recited  the  license  of  9th  August,  1836 ;  and  added :  "  And  whereas,  the  said 
John  Morton  being  found,  the  4th  day  of  March,  1846,  by  us,  the  Right  RcTcrend  Edward,  then 
and  now  Lord  Bishop  of  Norwich,  actually  employed  by  you,  the  said  Richard  Daniel,  under  the 
said  license,  we  did,  by  a  license,"  Ac.  (reciting  the  Uoense  of  4th  March,  1846):  "And  whereas 
the  said  John  Morton  duly  performed  the  duties  of  tbe  said  curacy  from  the  said  month  of  August, 
18S6,  until  the  21st  day  of  December  last,  on  which  day  the  said  John  Morton  gave  up  the  said 
curacy  in  pursuance  of  notice  in  that  behalf  duly  given  to  us  and  the  said  Richard  Daniel,  but 
hath  complained  to  us  that  there  is  now  due  to  him,  from  yon  the  said  R.  D.,  for  the  cure  of  tbe 
said  church  up  to  the  said  2lBt  day  of  December  now  last  past,  the  sum  of  8(N.  less  the  income 
tax ;  and  that  you,  the  said  R.  D.,  hare  wilfully,"  Ac  (neglect  and  refusal  by  R.  D.  to  pay) : 
'*  Now  we,"  Ac,  "do  hereby  summon  and  require  you,  the  said  R.  D.,  to  appear  before  us  at  our 
palace  in  Norwich,  on  Friday  the  2l8t  day  of  January  instant,  at  the  hour,"  Ac,  "to  answer  the 
said  complaint,  when  and  where  we  shaU  proceed  summarily  to  hear  and  determine  the  sasM, 
pursuant  to  the  proTision  of  the  statute  in  that  behalf  made  and  provided.  Given  under  our  hand 
and  episcopal  seal,"  Ac.  (11th  January,  1848).    Signed  and  sealed  by  the  Bishop. 

Previously  to  the  issuing  of  the  said  summons,  a  document,  purport- 
ing to  be  an  aflBdarit  of  the  defendant,  and  to  have  been  sworn  by  him 
before  a  surrogate,  was  exhibited  to  the  said  Bishop,  at  his  Palace,  but 
not  at  any  Court. 

The  case  then  set  out  the  affidavit,  sworn  January  10th,  1848.  It 
stated  the  license  of  9th  August,  1836 ;  that  such  license  was  on  the 
*9(\9r[  Domination  of  plaintiff,  *«  then  and  now  the  incumbent  of  the 
^  said  church"  (of  West  Somerton),  «  at  the  yearly  stipend  of  501. 
and  the  surplice  fees :"  and  that  defendant,  «  being  found,  on  the  4th 
day  of  March,  1846,  by  the  then  and  now  Lord  Bishop  of  Norwich, 
actually  employed  by  the  said  Richard  Daniel,  under  the  said  license, 
was,  by  a  license,"  &c. ;  the  affidavit  then  stated  the  license  of  the  4th 
March,  1846 ;  that  defendant  performed  the  duties  of  the  said  curacy, 
from  August,  1886,  until  21st  December  then  last,  on  which  day  defend- 
ant gave  up  the  said  curacy  in  pursuance  of  a  notice  in  that  behalf  duly 
given  to  the  Bishop  and  the  plaintiff;  and  that  there  was  then  due  and 
owing  to  the  deponent,  from  the  said  B.  D.,  for  the  cure  of  the  said 
church  up  to  2l8t  December  then  last  past,  the  sum  of  802.,  less  the 
income  tax :  that  defendant  had  required  payment ;  but  plaintiff  had 
wilfully  neglected  and  refused  to  pay :  "  And  I,  the  said  John  Morton, 
do  hereby  request  the  said  Lord  Bishop  to  hear  and  determine  my  com- 
plaint respecting  the  non-payment  of  the  said  stipend."  <<  Sworn,"  &€• 
Signed  by  defendant. 

The  case  then  stated  service  of  the  summons,  and  that  plaintiff  and 
defendant  appeared  before  the  Bishop,  when  the  aforesaid  document, 
purporting  to  be  an  affidavit,  was  exhibited,  and  defendant  sworn  to  tbo 
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trath  of  the  contents :  and  the  said  present  Bishop  then  heard  the  mat- 
ters in  dispute  between  plaintiff  and  defendant,  and  verbally  decided 
that  512.  15s.  6d.  was  dae  from  plaintiff  to  defendant.  And  thereupon 
the  said  Bishop  issued  a  certain  instrument  in  writing  purporting  to  be 
a  monition,  as  follows. 

«  To  the  R«Te(«ncl  Richard  Daniel,  olerk»  perpetaal  onrate  of  the  *perpetaal  curacy 
and  parish  ebnroh  of  West  Somerton."    The  instrument  then  recited  Uie  license  of  9th   [*204 
Augaat,  1836b 

"  And  whereas  we,  the  Right  Reverend  Edward,"  Ac,  ''Bishop,"  Ac,  on  4th  March,  1846,  "  joo 
Um  aaid  R.  D.  being  then  a  non-resident  incumbent  within  the  intent  and  meaning  of  the  Act/ 
Ac  (1 A  2  Yict  c  106),  **  that  is  to  say,  not  baring  resided  on  your  aforeeaid  benefioe  nine  months 
in  the  yean  1843, 1844,  and  1845,  or  any  of  them,  but  having,  for  a  period  exceeding  three  monUu 
in  the  course  of  every  of  the  years  aforesaid,  and  also  from  the  31st  day  of  December,  1845,  unto 
nod  on  the  said  4th  dny  of  March,  1846,  absented  yourself  from  your  aforesaid  benefioe,  and  not 
bnving,  during  the  times  aforesaid,  performed  the  ecclesiastical  duties  of  the  same,  and  the  said 
John  Morton  then  being  the  curate  of,  and  employed  by,  you  the  said  R.  D.,  and  performing  the 
eeeiesiasttcal  duties  of  the  said  benefice,  and  serving  the  said  parish  ohurob,  did,  by  a  license," 
Ac  (reciting  the  license  of  4th  March,  1846) :  ''And  whereas,  differences  having  arisen  between 
you,  the  said  R.  D.,  as  such  perpetual  curate,"  Ac,  "and  the  said  John  Morton,  your  said  curate 
as  aforesaid,  touching  the  payment  of  the  said  stipend  and  the  arrears  thereof,  and  the  said  John 
Morton  hnving  complained  to  us  that  there  was  due  to  him  from  you  the  said  R.  D.,  as  ineh  per- 
petual curate,"  Ac,  **  in  respect  of  the  said  stipend,  and  for  the  arrears  thereof,  up  to  the  4th 
day  of  September  now  last  past,  the  sum  of  51/.  15«.  M."  (after  deducting  income  tax)  :  '*  And 
that  you,"  Ac  (stating  wilful  negleet  and  refusal  to  pay  the  said  51/.  15«.  M,,  although  duly 
d«auinded) :  "  And  yon,  the  said  R.  D.,  having  been  duly  summoned  and  required  to  appear  and 
answer,"  Ac,  "and  having  appeared  before  us  pursuant  to  the  said  summons:  We  the  said 
Edwmrd,"  Ac.  "did  proceed  summarily  to  hear  and  determine,"  Ac. ;  "and  the  said  complaint  was 
duly  proved  before  us ;  and  we  have  adjudged  the  same  to  be  true :  Now  therefore,  it  manifestly 
appearing  to,  and  having  been  adjudged  by,  us,  that  the  said  sum  of  51/.  15«.  6c/.  is  due  to  the 
said  John  Morton  from  you  the  said  R.  D.,  as  such  perpetual  curate  and  incumbent  as  aforesaid, 
in  respect  of  the  said  stipend  so  nseigned,"  Ac,  "and  that  you,  the  said  R.  D.,  have  wilfully,"  Ac 
( neglect  and  refusal  to  pay) :  "  We  do  hereby  admonish  and  require  yon,"  Ac. ;  monition  to  pay 
on  or  before  Slst  February,  or,  in  default,  show  cause  on  22d  February,  at  the  Bishop's  palace  at 
Norwich,  why  sequestration  should  not  issue.  "  Qiven  under  our  hand  and  episcopal  seal,"  Ac 
(21st  January,  1848). 

The  case  stated  service  of  the  monition,  and  that  it  was  returned  and 
filed,  &c.  And  that,  on  29th  February,  1848,  a  writ  of  sequestra- 
tion issued  under  the  seal  of  the  Consistorial  Court  of  the  said  Bishop. 
The  writ  was  *then  set  forth.  It  recited  the  license,  on  9th  r^Qfin 
August,  1886,  of  the  defendant  to  perform  the  duties  of  West  ^ 
Somerton,  "upon  the  nomination  of  the  Reverend  Richard  Daniel, 
clerk,  then  and  now  the  incumbent  of  the  said  benefice,  the  same  being 
a  benefice  with  cure  of  souls ;"  also  the  license  of  4th  March,  1846 ; 
alleged  the  plaintiff's  non-residence,  the  differences  between  plaintiff 
and  defendant  (as  above),  and  the  complaint  of  the  defendant ;  and 
then  proceeded  as  follows. 

"  And  whereas  the  said  R.  D.  was  duly  summoned  and  required  to  appear  and  answer  the 
■nid  complaint;  and  having  appeared  before  us,  pursuant  to  the  said  summons,  we  did  pro« 
ceed  sammarily  to  bear  and  determine  the  said  differences  and  complaint ;  and  the  laid  com- 
plaint was  duly  proved  before  us,  and  we  adjudged  the  same  to  be  true :  and,  it  manifestly 
appearing  to,  and  having  been  adjudged  by,  us,  that  the  said  sum  of  &U  15«.  M.  was  due  to  you, 
the  said  John  Morton,  from  the  said  R.  D.,  as  such  perpetual  curate  and  incumbent  as  aforesaid, 
in  respect  of  the  said  stipend  so  assigned  to  you,  the  said  John  Morton,  by  us  as  aforesaid :  and 
that  the  said  R.  D.  had  wilfully  neglected  and  refused,  and  did  then  still  wilfully  negleet  and 
refuse,  to  pay  the  said  sum  of  51/.  15«.  6d,  to  yon,  the  said  John  Morton :  we  did,  on  tbe  2l8t  day 
of  January  now  last  past,  issue  our  monition,"  Ac.  (Reciting  the  monition  of  2lBt  January,  1848): 
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''  and  ivhereu  the  said  monition  wm,  on,'*  Ae.,  "  personiUly  served  on  the  said  R.  D.,  but  tiio  nid 
R.  D.  bath  made  default  in  euch  payment,  and  bath  not  shown  any  sufficient  cause,  hj  affidavit 
or  otherwise^  wbj  a  sequestration  should  not  issue,  according  to  the  tenor  of  the  said  monition  : 
we  have  therefore  Uiought  fit  to  sequester,  and  by  these  presents  do,  by  virtue  of  the  authority 
to  ua  committed,"  Ac,  "sequester,  all  and  singular  the  fruits,  profits,"  Ac,  "of  and  belongiag 
to  the  perpetual  curacy  and  parish  church  of  West  Somerton  aforesaid,  and  to  the  said  R.  D^  as 
perpetual  curate  tiiereof ;  and  appoint,"  Ao. :  appointment  of  defendant  as  sequestrator,  to  levy, 
Ac,  and  satisfy  and  discharge  the  said  debt  of  5H.  lbs.  M.;  with  direction  for  accounting.  **  la 
witness,"  Ac.  (Seal  of  the  Consistorial  Court).    "Dated,"  Ac  (29th  February,  1848). 

The  case  stated  service,  return  and  filing  of  the  writ,  and  that  de- 
fendant took  upon  himself  the  office  of  sequestrator,  and,  as  such, 
*90^1  claimed  and  received  the  above  Mentioned  sum  of  25L  Us.  9d. 
^  The  arrears  in  respect  of  which  the  proceedings  took  place 
before  the  Bishop,  and  the  sequestration  issued,  were  wholly  in  respect 
of  the  difference  between  the  sum  of  802.  and  50L  a  year,  the  latter 
amount  having  lawfully  paid  and  satisfied. 

The  question  for  the  opinion  of  the  Court  was :  Whether  the  de- 
fendant had  a  right  to  receive  the  said  sum  of  252.  Il8.  9(2.  and  hold 
the  same  against  tho  plaintiff.  If  the  Court  should  be  of  opinion  that 
he  had  not  a  right  so  to  do,  the  verdict  for  the  plaintiff  was  to  stand : 
if  otherwise,  a  verdict  to  be  enterelfor  defendant,  or  a  nonsuit,  as  the 
Court  should  decide. 

The  case  was  argued  in  Michaelmas  term  last,  (a) 

O'MaUey^  for  the  plaintiff. — The  Bishop  hits  proceeded  against  the 
plaintiff  under  the  provisions  of  stat.  1  &  2  Vict.  c.  106.  Sect.  83  is 
the  only  section  material.  It  enacts :  « that  it  shall  be  lawful  for  the 
Bishop  of  the  Diocese,  and  he  is  hereby  required,  subject  to  the  several 
provisions  and  restrictions  in  this  act  contained,  to  appoint  to  every  cu- 
rate of  a  non-resident  incumbent  such  stipend  as  is  specified  in  this  act ; 
and  every  license  to  be  granted  to  a  stipendiary  curate,  whether  the 
incumbent  of  the  benefice  be  resident  or  non-resident  thereon,  shall 
specify  the  amount  of  the  stipend  to  be  paid  to  the  curate ;  and  in  case 
any  difference  shall  arise  between  the  incumbent  of  any  benefice 
and  his  curate  touching  such  stipend,  or  the  payment  thereof  or  of 
the  arrears  thereof,  the  Bishop,  on  complaint  to  him  made,  may  and 
shall  summarily  hear  and  determine  the  same,  without  appeal ;  and  in 
♦9071  ^^®  ^^  wilful  neglect  or  refusal  to  pay  *such  stipend,  or  the 
^  arrears  thereof,  he  is  hereby  empowered  to  enforce  payment  of 
such  stipend,  or  the  arrears  thereof,  by  monition,  and  by  sequestration 
of  the  profits  of  such  benefice."  Sections  75,  98,  do  not  apply  to  the 
case  where,  as  here,  a  curate  has  been  appointed  and  licensed.  The 
question  is,  practically,  whether  the  plaintiff,  as  perpetual  curate  of 
West  Somerton,  was  a  non-resident  incumbent  within  the  meaning  of 
sect.  83.  Now  the  license  of  the  15th  March,  1836,  amounts  to  a  union 
of  the  two  benefices,  or  was  a  mere  license  for  non-residence.  If  it  did 
not  effect  an  union,  it  amounted  to  nothing,  and  the  plaintiff  was  not 

(a)  NoYember  12th.    Before  Lord  CAMPBUXy  C.  J.,  Colbrxdgk,  Wiohtkah,  and  Erlk,  Jb. 
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perpetual  curate  of  West  Somerton  at  all,  but  had  avoided  that  prefer- 
ment by  accepting  a  second.  The  instrument  cannot  take  effect  as  a 
license  to  hold  a  plurality;  that  cannot  be  granted  by  the  Bishop. 
[CoLBRiDaB;  J. — The  yalue  of  the  living  may  be  important.]  As 
pointed  out  in  Alston  v.  Atlay,  7  A.  &  E.  289  (E.  C.  L.  B.  vol.  84),  (a) 
Stat.  21 H.  8,  c.  18,  ss.  9,  16,  applies  only  where  the  value  of  the  living 
is  above  82.  In  that  case  the  acceptance  of  the  second  living  avoids 
the  first  absolutely,  and  the  patron  must  present  vrithin  six  months ; 
but,  where  the  plurality  is  forbidden  only  by  the  canon  law,  the  six 
months  run  only  from  deprivation  or  notice.  But,  in  all  cases,  the 
only  persons  entitled  to  grant  a  license  for  holding  a  plurality  were 
originally  the  Crown,  or  the  Pope  or  his  legate,(&)  whether  the  Arch* 
bishop  of  Canterbury  or  another.  Afterwards,  by  stat.  25  H.  8,  c.  21, 
a  limited  power  was  given  to  the  Archbishop  of  Canterbury  to  grant 


dispensations  in  certain  cases ;  *which  sort  of  dispensation,  it 
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was  held,  enured  as  a  temporary  union ;  Watson's  Clergyman's 
Law,  pp.  18,  19  (ed.  4) :  but  neither  the  Pope  nor  the  Archbishop  had 
power  to  unite  permanently.    In  2  GUbson's  Codex,  p.  916,  note  aa  (ed.  2), 
it  is  intimated  that  that  power  belongs  to  the  Bishop  alone :  and  in 
2  Gibson's  Codex,  App.  p.  1582,  the  form  of  such  a  union,  by  the  com- 
missary of  the  see  of  Norwich,  is  given.     In  Barbosa,  Jus  Eccl.  part 
2,  p.  299,  B.  8,  c.  xvi.  s.  8  (cited  ed.  1660,  by  De  Matta,  De  Consisto- 
rialibns  Gausis,  s.  9,  pi.  28),  it  is  said  that  a  Bishop  can  unite  benefices 
in  his  diocese.    [CoLBRinas,  J. — Is  there  not  a  difference  between  a 
union  for  the  life  of  one  incumbent,  and  a  perpetual  union  7]     It  is 
certainly  laid  down  by  Barbosa,  in  the  section  just  cited,  that  a  tempo- 
rary onion  cannot  be  made  by  the  Bishop :  but  in  this  country  that 
can  be  true  only  where  he  is  restrained  by  act  of  parliament.     6ib> 
son,  (Code]^  vol.  2,  p.  907,  note  a),  says  that  there  are  many  prece- 
dents of  unions  for  the  life  of  the  incumbent,  since  the  Reformation. 
In  the  Appendix,  vol.  2,  p.  1534,  a  form  of  temporary  union  is  given. 
That  is  by  the  Archbishop :  but  it  is  in  his  own  diocese  and  in  his 
capacity  of  ordinary,  and  is  clearly  a  temporary  union,  not  a  dispensa- 
tion ;  in  the  latter  instrument  the  statutory  nature  of  his  authority  is 
always  mentioned,  as  in  the  form  given  in  p.  1527.     [Coleridge,  J. — 
How  does  a  temporary  union  differ  from  a  dispensation  ?]    A  dispensa- 
tion allows  the  particular  incumbent  to  hold  two  livings  together ;  but  a 
union  unites  the  two  livings  themselves.    Perhaps  no  direct  authority  is  to 
be  found  to  show  that  a  union  which  is  only  temporary  must  be  made  by  the 
^Bishop;  but  the  two  kinds  of  union,  and  the  points  of  differ-  p^ioqq 
enee  between  them,  are  recognised  in  the  books,  as  in  Barbosa,  ^ 
part  2,  B.  8,  e.  xvi.  (pp.  293,  4) :  and,  the  Bishop  being  the  person  by 
whom  a  perpetual  union  is  to  be  made,  it  would  seem,  a  fortiori,  that  a 

(a)  8m  King  v.  Aliton,  12  Q.  B.  971  (E.  C.  L.  B.  toL  64.) 

(i)  1  Qibioii'c  Cod«^  p.  88,  note  •  (ad.  8).    Ai  to  ubIobi,  w—  S  Oiba.  p.  920. 
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temporary  anion  must  be  made  by  him  also.  [Lord  Campbell,  C.  J. 
•^What  becomes  of  the  patron's  right  in  a  case  of  perpetual  union?] 
The  presentation  is  said  to  go  by  turns.  It  may  be  urged  that  there  is 
no  eyidence  in  the  present  instance  of  the  patron's  consent  having  been 
given  to  the  union.  Bat  that  is  not  necessary  where  the  union  is 
temporary:  the  patron's  rights  are  not  invaded.  [Golekibob,  J.— 
The  patron  has  only  one  presentation  instead  of  two.]  At  all  events, 
his  right  is  not  necessarily  affected.  In  Begina  v.  Page,  Cro.  Eliz.  719, 
it  was  held  that  a  deed  purporting  to  be  a  deed  of  union,  but,  coming 
from  the  Archbishop  who  had  power  to  dispense  only,  should  be  allowed 
to  enure  as  a  dispensation.  On  the  same  principle,  if  a  dispensation 
proceed  from  a  person  who  has  no  power  to  dispense  but  has  a  power 
to  unite,  the  instrument  should  be  allowed  to  enure  as  an  instrument  of 
union.  [Lord  Gampbbll,  C.  J. — ELave  you  anything  to  show  that  the 
consent  of  the  patron  is  not  necessary  to  a  temporary  union?]  Austyn 
V,  Twyne,  Cro.  Eliz.  600,  shows  that  the  assent  of  the  Crown,  where 
necessary,  may  be  subsequent  to  the  act  of  the  Bishop;  and  the  lav 
must  be  the  same  as  to  the  assent  of  the  patron.  In  the  presedents  of 
temporary  unions,  the  previous  consent  of  the  patron  is  not  recited: 
and  any  objection  on  this  point  should  have  been  stated  in  the  special 
case :  in  the  absence  of  such  statement,  it  is  to  be  presumed  that,  if 
*9ini  *^^^  Bishop  had  authority  at  all  to  make  the  union,  all  acts  neces- 
^  sary  to  its  validity  have  been  performed.  It  was  made  many 
years  ago ;  and  no  steps  have  been  taken  by  the  Bishop  to  avoid  the 
living,  or  by  the  patron  to  invalidate  the  union. 

If  the  Bishop,  then,  has  this  authority  at  common  law,  it  is  not 
interfered  with,  as  regards  the  present  point,  by  the  statute  law.  Stat. 
21  H.  8,  c.  13,  applies  only  where  the  value  of  the  living  is  above  8i. 
Stat.  87  H.  8,  c.  21  (<(for  the  union  of  churches"),  applies  only  where 
it  is  under  the  value  of  6L  in  the  King's  books,  which  does  not  appear 
here.  And  stat.  1  &  2  Yict.  c«  106,  cannot  invalidate  unions  made, 
before  the  passing  of  that  act. 

.  Further,  the  Bishop,  if  the  validity  of  the  union  was  to  be  impeached, 
i^hould  have  shown  in  what  it  was  bad,  as  that  it  was  void  under  stat. 
21  H.  8,  c.  13,  the  first  living  being  of  more  than  the  value  of  SL 
[CoLBBiDGE,  J. — The  Bishop  finds,  de  facto,  a  non-resident  incumbent, 
and  treats  him  as  such :  it  is  for  the  other  party  to  show  that,  legally, 
he  is  not  a  non-resident.]  The  value  of  the  living  should  have  been 
shown  by  the  defendant.  [CoLBBinaB,  J. — ^You  may  be  able  to  show 
that  the  defendant  had  no  right  to  the  money ;  but  can  you  show  that 
the  plaintiff  had  any  ?]  Holland's  Case,  4  Rep.  75  a,  and  Alston  v. 
Atlay,  7  A.  &  E.  289  (E.  C.  L.  R.  vol.  34),  show  that  the  plaintiff  had 
a  right  to  sue.  He  never  had  notice  that  the  Bishop  treated  him  as  a 
non-resident  incumbent,  nor  that  the  defendant's  salary  had  been  in- 
creased.   [Lord  Campbell,  C»  J. — ^It  was  open  to  him  to  make  that 
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objection  npon  the  snmmonB.     Colbridob,  J. — The  statute  gives  the 
Bishop  power  to  decide  sammarily.]    That  is  where  there  ia  any  differ- 
ence as  *to  the  amount  which  the  Bishop  is  authorized  to  give,  r^ioi-i 
But  the  plaintiff  denies  that  the  Bishop  was  authorised  to  give  ^ 
any. 

Sir  A.  J*  E.  CocJdmm,  Solicitor-General,  for  the  defendant,  was 
stopped  by  the  Court  as  to  the  last  head  of  argument.     The  plaintiff, 
as  incumbent  of  West  Somerton,  was  a  non-resident  incumbent  within 
the  meaning  of  stat.  1  &  2  Vict.  c.  106 ;  and  the  Bishop  was  authorized 
to  proceed.    It  is  argued  that,  though  non-resident  de  facto,  he  was  not 
non-resident  de  jure,  the  two  livings  having  been  united.    It  is  conceded 
that  he  must  fai),  unless  the  license  of  15th  March,  1886,  effects  an 
union:  and  it  is  contended  that  such  license,  being  by  the  Bishop  only, 
cannot  be  construed  as  a  dispensation.    But  it  is  clear  that  no  union 
was  contemplated  by  the  license.    It  can,  at  most,  amount  to  no  more 
than  a  temporary  union :  and  this  the  law  does  not  recognise.     The 
authorities  cited  on  the  other  side,  as  recognising  temporary  unions, 
are  cases  of  dispensations.     In  Com.  Dig.  Adowson  (F  1),   (F  2), 
no  such  thing  as  a  temporary  union  is  adverted  to ;  nor  is  any  union 
spoken  of  which  does  not  at  least  incorporate  the  churches.     Again,  it 
is  clear  that  no  union  can  be  good  without  the  assent  of  the  patron 
and  the  Grown;  Com.  Dig.  Advowsan  (F  1),  21  Yin.  Ab.  595,  tit. 
Union  (A  2).     All  that  Austyn  v.  Twyne,  Cro.  Eliz.  500,  decided 
was,  that  the  assent  need  not  be  contemporaneous,    Regina  v.  Page, 
Cro.  Eliz.  719,  is  in  favour  of  the  defendant.    It  was  there  assumed  by 
the  Court  that,  for  a  perpetual  union,  the  assent  of  the  patron  and  the 
ordinary  is  necessary ;  but  that  a  temporary  union  may  be  by  the 
metropolitan ;  that  such  union  is  a  quasi  dispensation,  «  palliata  dis- 
pensatio:"  and  that  it  *is  not  necessary  to  have  the  express  r^ioin 
word   « dispensation,"  if  the  instrument  be  a  dispensation  in  '- 
effect.     It  is  clear  that  the  instrument  here,  if  anything,  is  a  quasi  dis- 
pensation ;  and,  as  such,  is  bad,  not  being  granted  by  the  proper  party. 
It  has  been  urged  that  assent  may  be  presumed,  the  contrary  not  having 
been  shown.    But,  if  the  plaintiff  alleges  a  union,  it  lies  on  him  to  show 
a  complete  and  proper  union ;  and  the  other  side  cannot  be  called  upon 
to  negative  what  is  an  essential  step  to  such  union.     And,  further,  the 
Bishop  here  did  not,  even  if  he  had  the  power,  unite  the  two  benefices ; 
for  he  did  not  make  the  plaintiff  incumbent  of  West  Somerton  cum 
Combs,  but  directed  that  he  should  keep  a  curate  for  one  of  the  two. 
The  whole  policy  of  the  legislature  has  been  against  pluralities. 

O'JfaUejfj  in  reply. — In  the  authorities  cited  for  the  defendant  there 
is  nothing  to  exclude  a  temporary  union.  The  two  descriptions  of 
union,  and  the  points  of  distinction  between  them,  are  frequently  re- 
cognised in  the  books.  [Lord  Campbbll,  C.  J. — Do  they  recognise  a 
temporary  union  as  different  from  a  dispensation?]    Yes;  on  the  ground 
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that  a  dispensation  affects  the  person  onlj,  and  not  the  benefices,  and  a 
temporary  union  affects  the  benefices  themselves.  It  has  been  admitted 
that  a  dispensation  cannot  be  made  by  the  ordinary ;  the  ordinary  has 
power  to  make  a  union  ;  and  this  is  good  as  a  temporary  union,  made 
by  him.  [Goleridgb,  J. — I  understood  you  to  say  that  you  had  no 
direct  authority  for  a  temporary  union.]  Regina  v.  Page,  Cro.  Eliz. 
719,  is  one.  [Oolbbidgb,  J. — That  case  shows  only  that  there  is  a 
sort  of  dispensation  in  the  shape  of  a  temporary  union.]  Betham  v. 
Ghregg,  10  Ring.  852  (E.  G.  L.  R.  vol.  25),  ^decides  that  a  rector 
appointed  to  a  living  which  had  previously  become  void  by  stat. 
28  H.  8,  c.  11,  could  recover  tithes  from  the  date  at  which  the  second 
living,  which  rendered  the  first  void,  had  been  accepted.  It  is  clear, 
therefore,  that,  if  there  be  no  union,  the  curacy  of  West  Somerton 
became  ipso  facto  void  from  the  acceptance  of  the  rectory  of  Combs; 
BO  that,  the  plaintiff  not  being  incumbent  of  West  Somerton,  the  process 
of  sequestration  is  simply  null.  [CoLBRinaB^  J. — The  action  cannot 
succeed  unless  the  plaintiff  has  a  right  to  hold  as  against  the  defend- 
ant.] Cur.  adv  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  special  case,  which  raised  for  our  determination  a  ques- 
tion on  the  validity  of  a  sequestration  issued  by  the  late  Rishop  of 
Norwich,  under  which  the  defendant  had  been  appointed  sequestrator 
and  received  the  sum  of  252.  lis.  9d.  If  the  writ  of  sequestration  had 
duly  issued,  it  was  not  denied  that  the  money  had  been  duly  received, 
and  that  the  plaintiff's  action  would  fail.  Upon  consideration,  we  are 
of  opinion  that  the  writ  of  sequestration  had  duly  issued. 

The  plaintiff,  in  1885,  became  perpetual  curate  of  West  Somerton,  a 
benefice  with  cure  of  souls ;  and,  in  1886,  was  duly  presented,  insti- 
tuted, and  inducted  to  the  rectory  of  Combs,  also  a  benefice  with  cure  of 
souls*  Roth  benefices  are  in  the  diocese  of  Norwich,  and  fifty  mOes 
apart  from  each  other.  Concurrently  with  his  presentation  and  institu- 
tion to  the  latter  benefice,  the  then  Rishop  of  Norwich  by  an  instm- 
ment  under  his  episcopal  seal,  which  was  addressed  to  the  plaintiff  as 
♦91  n  P®T>®*'^*^  *curate  of  the  former  and  rector  of  the  latter  benefice, 
^  and  which  recited  that  good  causes  had  been  alleged  and  on 
previous  and  due  consideration  allowed,  united,  annexed,  and  incorpo- 
rated the  rectory  with  the  perpetual  curacy  during  the  plaintiff's  in- 
cumbency on  the  latter,  and  so  long  as  he  should  be  perpetual  curate 
there,  and  no  longer,  by  the  Rishop 's  ordinary  authority.  To  this  the 
Rishop  annexed  a  condition,  that  the  plaintiff  should  keep  a  sufficiad 
curate^  licensed  and  approved  by  his  ordinary  authority^  to  instruct  and 
teach  the  people  of  the  parish  in  which  he  should  not  reside. 

The  defendant  in  August,  1836,  had  been  nominated  by  the  plaintiff, 
and  duly  licensed  and  approved  of  by  the  Rishop,  as  curate  of  West 
Somerton,  being  that  one  of  the  two  parishes  in  which  the  plaintiff  did 
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not  de  facto  reside ;  and  liis  salary  was  fixed  at  502.  per  annum.  The 
late  Bishop  of  Norwich,  in  1846,  revoked  the  license  so  far  as  regarded 
the  salary,  which  he  raised  to  SOL  per  annum.  In  so  doing,  he  pro- 
ceeded under  stat.  1  &  2  Vict.  o.  106,  s.  88,  and  treated  the  plaintiff  as 
a  non-resident  incumbent  on  the  perpetual  curacy.  Differences  arose 
between  the  plaintiff  and  defendant  touching  the  stipend,  which  the 
Bishop  summarily  heard  and  determined :  and  ultimately,  on  refusal  to 
pay  the  arrears  he  adjudged  to  be  due,  issued  the  sequestration  in 
question. 

If  the  plaintiff  can  be  considered  resident  on  West  Somerton,  it  is 
admitted  that  the  Bishop  had  no  jurisdiction ;  but,  if  he  be  non-resident, 
no  valid  objection  has  been  urged  either  against  the  authority  or  the 
regularity  of  the  Bishop's  proceedings.  The  plaintiff  contends  that  the 
instrument  mentioned  in  the  commencement  of  this  judgment  operated 
an  entire  and  absolute,  though  temporary,  union  of  the  two  benefices,  so  as 
to  make  them,  ^during  the  continuance,  one.  insomuch  that,  having  ^^^^  - 
constantly  resided  on  the  rectory  of  Combs,  he  has  thereby  been  ^  ** 
resident  also  on  the  perpetual  curacy  of  West  Somerton. 

If  the  instrument  in  question  be  considered  as  an  instrument  of 
union,  and  tried  by  the  rules  of  either  the  general  canon  law  or  of  the 
canon  which  prevails  in  England,  modified  by  our  statutes,  canons,  and 
decisiouB,  it  would  be  open  to  many  objections.  The  general  law  would 
condemn  it  as  temporary  and  personal.  Such  unions  were  condemned 
by  the  council  of  Trent,  Sess.  vii.,  Decretum  de  Reformatione,  c.  4,  as 
cloaks  for  pluralities.'(a)  Perpetual  unions,  however,  made  for  just 
causes,  it  allowed.(&)  Ayliffe,  on  the  other  hand,  doubts  whether  by 
our  law  any  perpetual  union  is  permitted,  but  states  that  they  may  be 
made  «<  only  so  long  as  the  Bishop  sees  cause,  having  the  patron's  consent 
hereunto  y"  Parerg.  518.  {Of  the  unton,  or  consolidation  qf  beneficeSy  ^c.) 
In  all  the  authorities,  indeed,  and  cases,  it  is  either  assumed  or  laid 
down  that  to  the  perfection  of  a  union  the  consent  of  the  patron  is 
necessary.  In  some  cases  the  consent  of  the  chapter  to  the  act  of  the 
ordinary  is  stated  as  a  requisite,  in  others  that  of  the  Grown  also.  It 
wonid  probably  not  be  difficult,  if  these  cases  were  ejcamined  into,  tb 
reconcile  these  seeming  differences  by  attention  to  the  different  cir- 
cumstances, in  each,  of  value,  distance,  or  patronage.  But  we  do  not 
think  it  necessary,  for  the  decision  of  the  present  case,  to  pursue  that 
inquiry ;  for  it  appears  to  have  been  usual  in  the  diocese  of  Norwich 
*to  grant  instruments  of  this  kind ;  and  it  is  not  desirable  to  pro-  r^Koif* 
nonnce  any  opinion  affecting  their  validity  generally  without  a  *- 
more  precise  statement  of  all  the  circumstances  than  is  furnished  us  iu 
the  present  instance.  Upon  the  general  question,  therefore,  we  pro« 
noiince  no  opinion  whatever. 

(a)  10  Htfdimiii,  Aete  CoiMfl.  95  (Bd.  Pkirii  1714.) 

(6)  Se«  Sen.  iriL,  aboTe  olted,  Deor.  dt  Ref.  e.  8  (10  Hardoolo,  Aete  ConoO.  66). 
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On  examination  of  tbe  instrument  on  which  the  plaintiff  relies,  it 
does  not  appear  to  ns  that  its  effect  is,  or  was  intended,  to  create  a 
union  of  the  benefices  in  the  proper  sense  of  the  term.  It  is  true  that 
it  uses  the  terms  << unite,  annex,  and  incorporate,"  which  are  the  proper 
words  for  that  purpose,  and  that  it  authorizes  the  holding  the  rectory 
with  the  perpetual  curacy  as  one  benefice :  but  we  are  to  look  to  the 
legal  effect  of  the  whole  instrument.  In  the  case  of  Begina  v.  Page, 
Gro.  Eliz.  719,  there  were  the  same  words  of  union,  annexation,  and 
incorporation ;  and  there  were  not  the  words  of  dispensation ;  and  yet 
the  Court,  looking  to  the  whole  instrument,  gave  effect  to  it,  not  as  a 
union,  but  as  a  dispensation.  Now  we  here  find  that  the  benefices 
were  not  intended  to  be  so  entirely  one  that  any  third  benefice,  of  any 
value,  however  small,  or  however  near,  or  under  any  circumstances 
whatever,  could  be  held  at  the  same  time ;  and,  what  is  more  important, 
that  it  was  a  condition  precedent  to  the  continuing  operation  of  the 
instrument  that  a  curate,  to  be  licensed  by  the  ordinary,  should  be  kept 
in  that  parish  of  the  two  in  which  the  incumbent  should  not  reside.  By 
its  very  provisions,  therefore,  residence  on  the  one  was  considered  to 
produce  non-residence  on  the  other :  so  that,  though  for  certain  pur- 

*2171  P^^®^  ^^®  ^^^  ^^^^  ^^  ^  ^^^^  ^  ^^^'  ^^^^  ^^  *that  the  incumbent 
-*  might  retain  the  fruits,  income,  and  increase  of  both  without 
impeachment  by  any  ecclesiastical  ordinances,  yet  this  was  so  qualified, 
especially  as  to  the  matter  of  residence,  that  it  would  be  doing  violence 
to  the  language  as  well  as  spirit  of  the  instrument  to  hold  that,  by  virtue 
of  it,  the  plaintiff  was  otherwise  than  a  non-resident  on  that  benefice 
of  the  two  from  which  he  was  de  facto  absent. 

We  are  of  opinion,  therefore,  that  the  plaintiff  was  a  non-resident 
incumbent,  and,  further,  that  he  was  so  within  the  meaning  of  stat.  1  k 
2  Vict.  c.  106,  to  the  provisions  of  which  we  are  bound  to  give  the 
fullest  effect,  framed  as  they  are  in  the  wholesome  polity  of  discounte- 
nancing pluralities  and  remedying  the  inconveniences  flowing  from  them 
so  far  as  may  be,  by  giving  to  the  ordinary  ample  powers  for  providing 
curates  in  such  cases  with  adequate  salaries,  and  enforcing  summarily 
the  payment  of  them.  It  follows  that  the  Bishop  had  jurisdiction ;  and 
that  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 


*218]      ♦NODEN  V.  JOHNSON  and  SHORES.    Dec.  7. 

In  treipasB,  tbe  count  alleging  that  defendant,  on,  Ao.,  aseanlfced,  beat,  and  ill  treated  plaiotiif, 
and  then  knocked  him  down  on  tbe  deck  of  a  ship,  defendant  pleaded,  aa  to  <Ae  a»muUi»f, 
heating,  and  ill  trtatit^f  that  defendant  was  captain  of  a  Teeiel  conveying  paasengen,  of 
whom  plaintiff  was  one ;  that  plainUff  made  a  noise,  distarbanoe,  and  affray  on  board  tbe  Te«- 
pal,  aiid  <<  was  then  fighting  with  a  certain  other  person  then  also  being  a  pasaenger,"  "sad 
wnose  name  is  to  the  defendant  unknown,"  and  was  striving  to  beat  such  peisooy  and  also  tht 
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defeodant»  so  being  the  oaptain,  Ac. ;  whereupon  defendant  so  being  the  eaptaioi  Ac,  for  tb« 
preservation  of  the  peace,  and  of  order  and  discipline  on  the  said  vessel,  and  to  separate  plaintiff 
and  the  said  other  person,  and  to  prevent  plaintiff  from  beating  the  said  person  and  the 
defendant,  as  he  otherwise  wonid  have  done,  moUiter  manas,  Ao.  It  appeared  on  the  trisi 
that  the  person  with  whom  plaintiff  had  been  fighting  was  not  unknown  by  name,  and  was  not 
a  passenger,  bat  the  mate  of  the  vessel. 

Held  that  the  jastifieation  was  saffleientlj  maintained  notwithilanding  the  vaiiaaoe,  the  name 
end  description  of  the  party  not  being  material. 

But  that  the  plaintiff  must  recover  for  the  knocking  down,  that  being  alleged  as  a  distinot  tres- 
pass firom  the  assaulting,  beating,  and  ill  treating,  and  not  covered  by  the  jnstiflcation. 

The  declaration  stated  tbat  defendant,  on,  &c.,  «  assaulted  the  plain- 
tiff, and  beat,  bruised,  pushed,  dragged,  and  pulled  about,  kicked, 
wounded,  and  ill  treated  him,  and  then  knocked  down  and  prostrated 
the  plaintiff  on  the  deck  of  a  certain  yessel,  and  then  hit  and  struck  the 
plaintiff  numerous  and  very  many  heavy  blows,  whereby"  plaintiff 
became  and  was  sick,  &c. ;  with  allegation  of  damage  to  plaintiff's 
▼earing  apparel. 

Pleas  by  defendiant  Johnson.  1.  Not  guilty.  Issue  thereon.  2.  That 
plaintiff,  before  and  at  the  time,  &c.,  assaulted  and  struck  and  beat 
defendant  Johnson,  and  would  again  have  beaten  him  if  he  had  not 
defended  himself;  averment,  that  he  committed  the  supposed  trespasses 
in  self-defence.     Verification. 

3.  "  As  to  the  assaulting,  beating,  and  ill  treating  the  plaintiff  as  in 
the  said  declaration  mentioned,"  that  defendant,  before  and  at  the  time 
when,  &c.,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  was 
the  captain  of  a  certain  vessel,  to  wit,  a  steam-packet  called  The 
Columbine,  and  which  said  vessel  before  and  at  the  said  time  when,  &c., 
to  wit,  on,  &c.,  was  going  and  proceeding  on  a  certain  voyage  or  excur- 
sion in  and  *along  a  certain  river,  to  wit,  the  river  Trent,  under  r^oia 
the  command  and  management  of  defendant  Johnson  as  the  ^ 
captain  thereof,  and  with  the  plaintiff  and  other  persons  as  passengers  in 
and  on  board  thereof:  And  that,  just  before  and  at  the  said  time  when, 
&c.,  to  wit,  on,  &c.,  and  whilst  the  said  vessel  was  so  going  and  pro- 
ceeding on  the  said  voyage  or  excursion  under  the  command,  &c.,  of  him 
the  said  J.  as  aforesaid,  and  whilst  the  plaintiff  was  such  passenger  in 
and  on  board  thereof  as  aforesaid,  he  the  plaintiff  made  a  great  noise, 
disturbance,  and  affiray  in  and  on  board  of  the  said  vessel,  and  was  then 
fighting  with  a  certain  other  person  then  also  being  a  passenger  in  and 
on  board  of  the  said  vessel,  and  whose  name  is  to  the  defendant  J. 
unknown,  and  was  then  with  force  and  arms  striving  to  beat  and  wound 
the  said  last-mentioned  person,  and  also  him  the  defendant  J.,  so  being 
the  captain  of  the  said  vessel  as  aforesaid :  Whereupon  defendant  J.,  so 
being  such  captain  of  the  said  vessel,  and  being  then  present,  for  the 
preservation  of  the  peace  of  our  Lady  the  Queen,  and  to  preserve 
and  maintain  due  order  and  discipline  on  the  said  vessel,  and  in  order 
to  separate  and  part  the  plaintiff  and  the  said  other  person  so  fighting 
together  as  aforesaid,  and  to  hinder  and  prevent  the  plaintiff  from 
assaulting,  beating,  wounding,  and  ill  treating  the  said  other  person  and 
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liim  tlie  said  J.,  as  he  the  plaintiff  was  then  about  to  do  and  would 
otherwise  have  done,  then,  as  such  captain  of  the  said  vessel,  to  wit,  at 
the  said  time  when,  &c.,  gently  laid  his  hands  upon  the  plaintiff,  as  he 
lawfully  might  for  the  cause  aforesaid :  which  are  the  same  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  &c.  Verifi- 
cation. 
*Q201      "^Keplication  to  pleas  2  and  8 :  De  injurift.     Issue  thereon. 

^  On  the  trial,  before  Parkb,  B.,  at  the  Lincoln  Spring  Assizes, 
1850,  vhe  question,  as  to  defendant  Johnson,  turned  upon  the  third 
plea.  It  appeared  that  there  was  a  disturbance  on  board  the  defend- 
ant's vessel  (an  excursion  steam-packet  between  Gainsborough  and  Hull), 
as  stated  in  the  plea ;  that  the  plaintiff  was  fighting,  not  with  a  passenger 
unkrown,  but  with  the  other  defendant  Shores,  the  mate  of  the  vessel; 
and  that  the  defendant  Johnson,  who  was  the  captain,  interfered  to  keep 
vhe  peace  and  protect  Shores,  and,  in  so  doing,  gave  the  plaintiff  a  blow 
which  knocked  him  down  upon  the  deck.  Parks,  B.,  was  of  opinion 
that,  if  the  plea  had  stated  an  affray  merely,  there  was  evidence  to  sap- 
port  it,  but  that  the  rest  of  the  plea  would  then  have  been  inapplicable, 
and  bad  on  special  demurrer:  consequently,  the  fighting,  as  alleged, 
must  be  considered  as  put  in  issue :  but  that,  without  proof  of  the 
allegation  that  the  plaintiff  was  fighting  with  a  passenger  and  person 
unknown,  and  about  to  beat  such  person,  the  defendant's  issue  could 
not  be  borne  out ;  and  that  the  allegation  was  not  supported,  the  person 
appearing  to  be  well  known,  and  not  a  passenger  but  the  mate  of  the 
vessel.  The  jury  found  that  the  plaintiff  was  disturbing  and  annoying 
the  passengers,  and  assaulting  a  person,  not  a  passenger  or  unknown ; 
namely  Shores.  A  verdict  was  taken  for  the  plaintiff  against  Johnson(d] 
on  the  first  and  second  issues ;  and  the  learned  Judge  directed  a  verdict 
*291 1  ^^^  ^^^  plaintiff  against  Johnson  on  the  third  issue.  The  ^damages 

^  were  found,  under  his  Lordship's  direction,  as  follows :  Ss.  for 
throwing  the  plaintiff  down  on  the  deck,  Which  Parks,  B.,  considered 
not  to  be  justified  by  the  plea :  and  62. 15«.  for  the  rest  of  the  trespasses, 
with  leave  to  move  that  the  damages  might  be  reduced  to  5$.  JBumfrey, 
in  the  ensuing  term,  obtained  a  rule  nisi  accordingly :  and  also  for  ft 
new  trial  on  the  ground  of  misdirection.     In  this  vacation,(6) 

Q.  Sayes  showed  cause. — ^As  to  the  reduction  of  damages :  applica- 
tion might  have  been  made  at  the  trial  to  amend ;  but,  there  being  no 
]^mendment,  the  question  as  to  variance  remains.  [WionxMAir,  J.— - 
Would  not  it  have  been  sufScient  to  aver  merely  that  the  plaintiff  was 
fighting  with  <<  a  certain  other  person  ?"  Erls,  J. — ^In  an  action  for 
negligence,  if  it  is  alleged  that  the  defendant  was,  by  his  servant, 
driving  a  cart  along  the  highway,  need  the  name  of  the  servant  be 
stated  ?    There  is  no  rule  of  law  that  you  may  not  mention  a  man  by 

(a)  Th«  J«i7  were  of  apinion  that  there  wu  no  joint  snanlt  proyed ;  aad  Btijfmg  for  the  flaiB- 
m^  elected  to  take  a  yerdict  against  Johnson. 

(b)  NoTomher  2Sth.    Before  PAmsov,  CoLiBxnQS,  WroimiAV,  aad  Bbij^  Ji. 
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Ids  description  as  well  as  by  his  name.]    It  would  not  have  been  suffi- 
cient to  plead  that  the  plaintiff  was  making  an  affray :  the  allegation 
would  have  been  specially  demurrable  as  wanting  certainty.    An  affray, 
according  to  the  definitions,  8  Inst.  158,  2  Hawk.  P.  C.  19,  Book  1,  c. 
63,  s.  1  (7th  ed.),  1  Russ.  on  Grimes,  291  (3d  ed.),  is  a  public  offence  to 
the  terror  of  the  King's  subjects ;  a  mere  fighting  in  a  private  place 
would  not  constitute  it.     The  defendant  was  bound  to  show  facts  from 
which  the  Court  could  collect  that  a  criminal  affray  was  committed.  So,  in 
justifying  an  imprisonment,  the  defendant,  if  a  private  person,  and  if 
he  relies  upon  suspicion  that  an  offence  had  been  committed  by  the 
plaintiff,  must  state  facts  with  as  much  certainty  '*'as  would  be  r^inpn 
requisite  in  an  indictment ;  Mure  v,  Kaye,  4  Taunt.  84 ;  and  the  ^ 
facts  must  be  proved  as  alleged.     Here,  therefore,  the  allegations  as  to 
the  fighting  were  material,  and  the  defendant  was  bound  to  prove  them 
«in  substance  as  laid;"  Stephen  on  Pleading,  878,  5th  ed.    Now  an 
error  in  the  name  of  a  person  not  party  to  the  suit  is  a  fatal  variance; 
Stephen  on  Pleading,  339,  340,  and  authorities  there  cited :  and  it  is 
Buch  a  variance  to  describe  a  person  as  unknown  when  the  evidence 
shows  that  he  was  well  known.     This  has  been  ruled  on  an  indictment 
for  felony ;  Bex  v.  Walker,  3  Camp.  264.     Such  an  averment  misleads 
the  opposite  party  as  to  the  case  he  is  to  meet.     The  plaintiff,  if  pro- 
perly informed,  might  have  replied,  not  de  injuria,  but  excess.    As  to 
the  verdict  for  69.,  there  is  no  ground  for  a  new  trial.     The  third  plea 
does  not  justify  the  knocking  down;  nor  could  <<molliter  manus"  be 
pleaded  to  such  an  actual  battery.    «  HI  treating"  might  include  knock- 
ing down,"  but  not  where  both  are  specified  as  distinct  trespasses  in  the 
declaration.    [WiaHTMAN,  J. — ^You  contend  that,  if  this  plea  had  stood 
alone,  the  plaintiff  would  have  been  entitled  to  judgment  for  the  knock- 
ing down.]    He  would. 

WiUmarej  contrd. — As  to  the  reduction  of  damages :  It  seems  to 
have  been  considered  on  the  trial  that  an  affray  must  necessarily  include 
an  assault ;  but  this  is  not  so  laid  down  in  the  books  which  have  been 
referred  to,  nor  in  Tomlin's  Law  Dictionary,  tit.  Affray,  In  2  Haw- 
kins, 19,  Book  1,  c.  68,  8.  4,  it  is  said :  «  Granting  that  no  bare  r^rooq 
words,  in  the  judgment  of  law,  carry  in  them  so  '*'much  terror  as  *• 
to  amoont  to  an  affi-ay,  yet  it  seems  certain,  that  in  some  cases  there 
may  be  an  affray  where  there  is  no  actual  violence ;  as  where  a  man 
arms  himself  with  dangerous  and  unusual  weapons,  in  such  a  manner  as 
will  naturally  cause  a  terror  to  the  people,"  &c.  Here  no  issue  is  taken 
as  to  the  unknown  person ;  and  the  plea  is  good  without  mention  of 
him.  There  is  sufiicient  averment  of  an  affray  without  the  special  alle- 
gations as  to  fighting.  More  particularity  could  hardly  have  been  used. 
[Coleridge,  J. — ^You  might  have  stated  the  circumstances  of  the  affray. 
The  offence  admits  of  a  definition ;  and  your  statement  might  have  been 
framed  accordingly.]   Enough  appears  to  justify  the  interference  of  the 
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captain^  who  is  obliged  to  keep  order  for  the  safety  of  his  ship,  and  hta 
authority  by  law  for  that  purpose ;  Abbott  on  Shipping,  176,  7,  8th 
ed.,  Boyce  v.  Bayliffe,  I  Gamp.  58,  60.     The  duty  and  right  of  the 
defendant  Johnson  as  an  officer  were  not  sufficiently  kept  in  view  at  the 
trial.     Then  as  to  the  motion  for  a  new  trial.  .  The  third  plea  covers 
all  the  substantial  trespasses.    The  assaulting,  beating,  ill  treating,  and 
knocking  down  are  not  distinct  trespasses  forming  links  of  a  transac- 
tion ;  they  describe  one  act  and  its  immediate  effect.    A  blow  was  given, 
which  knocked  down  the  plaintiff:  that  which  justifies  the  blow  justifies 
the  immediate  consequence.     Such  a  case  differs  widely  from  Bash  v. 
Parker,  1  New  Ga.  72,  where  the  count  charged  the  defendant  with 
assaulting  the  plaintiff,  seizing  and  dragging  him  about,  and  forcing 
him  through  a  pond;  and  the  plea,  professing  to  justify  only  the  assault- 
ing, seizing,  and  dragging,  was  held  insufficient,  because  the  forcing 
through  a  pond  was  a  separate  and  ^distinct  trespass,  and  not  a 
mere  aggravation  of  the  original  trespass,  like  the  expulsion  in 
Taylor  v.  Cole,  8  T.  R.  292.     Among  other  cases  illustrating  this  dis- 
tinction are  Blunt  v.  Beaumont,  2  Cro.  M.  &  R.  412,t  S.  C.  5  Tyr.  1100, 
and  Kavanagh  v.  Gudge,  T  Man.  k  6.  316,  322  (E.  C.  L.  R.  vol.  49.) 

Cur.  adv.  wit 

Fattbson,  J.,  now  delivered  the  judgment  of  the  Court. 

There  were  two  questions  in  this  case :  The  first,  whether  the  third 
plea  was  proved ;  and  the  second,  whether,  if  proved,  it  covered  all  the 
trespasses  of  which  the  plaintiff  gave  evidence. 

The  plaintiff  in  his  declaration  alleged  that  the  defendants  assaulted 
him,  and  beat,  brubed,  pushed,  dragged,  and  pulled  about,  kicked, 
wounded,  and  ill  treated  him,  and  then  knocked  down  and  prostrated 
him  on  the  deck  of  a  certain  vessel,  and  then  hit  and  struck  him  nume- 
rous blows. 

The  defendant  Johnson,  by  his  third  plea,  as  to  the  assaulting,  beat- 
ing, and  ill  treating  the  plaintiff,  justified  as  captain  of  a  vessel  having 
the  plaintiff  and  other  persons  as  passengers  on  board,  and  alleging 
that  the  plaintiff  made  a  great  noise,  disturbance,  and  affiray  on  board 
the  said  vessel,  and  was  then  fighting  with  a  certain  other  person  then 
also  being  a  passenger  in  and  on  board  of  the  said  vessel,  and  whose 
name  was  to  the  defendant  Johnson  unknown,  and  was  striving  to  beat 
and  wound  the  said  person ;  wherefore  the  defendant  Johnson,  for  the 
preservation  of  the  peace,  and  to  preserve  due  order  and  discipline  in 
the  vessel,  and  to  separate  and  part  the  pluntiff  and  the  other  person 
*ootr\  B^  *fighting  together,  and  to  prevent  the  plaintiff  from  beating, 
-'  wounding,  and  ill  treating  the  said  other  person,  as  he  would 
have  done,  then,  as  such  captain,  gently  laid  his  hands  upon  him ;  which 
was  the  trespass  mentioned  in  the  plea. 

The  evidence  was  conflicting :  but  the  jury  found  the  plea  proved. 
except  that  the  person  with  whom  the  plaintiff  was  fighting  was  not  a 
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passenger  and  unknowii  to  the  defendant  Johnson,  but  that  he  was  the 
other  defendant  (Shores),  the  mate  of  the  vessel :  and  the  question  is, 
whether,  notwithstanding  the  failure  of  the  defendant's  proof  in  that 
respect,  he  is  entitled  to  have  the  verdict  entered  for  him  upon  that 
plea. 

It  may  be  that  the  allegation  that  the  plaintiff  was  making  a  noise, 
disturbance,  and  affray  would  not,  without  more,  justify  a  battery,  with- 
out at  least  averring  a  previous  request  to  desist,  even  though  it  was 
said  that  the  defendant  interfered  to  preserve  discipline  on  board  the 
vessel  of  which  he  was  captain,  the  plaintiff  being  a  passenger  only. 
But  the  defendant  alleges  further  that  the  plaintiff  was  actually  fight- 
ing with  another  person  on  board,  and  that  he  interfered  to  preserve 
the  peace  and  prevent  the  plaintiff  beating  and  ill  treating  such  person. 
This  was  proved ;  and,  if  the  statement  that  such  third  person  was  a 
passenger,  and  his  name  unknown  to  the  defendant  Johnson,  can  be 
rejected  as  an  immaterial  allegation^  and  is  not  matter  of  description, 
the  defendant  would  be  entitled  to  the  verdict  upon  the  third  plea.  It 
was  quite  immaterial  who  the  person  was  with  whom  the  plaintiff  was 
fighting.  If  he  was  fighting  with  any  one,  whoever  he  might  be,  the 
defendant  might  justify.  It  was  unimportant  whether  his  name  was 
known  or  unknown ;  and  we  think  that  *the  plea  would  have  been  p^oof^ 
good  if  it  had  merely  stated  that  the  plaintiff  was  fighting  with  ^ 
another  person,  without  stating  such  person's  name,  or  that  it  was  un- 
known to  the  defendant. 

The  offence  of  larceny  consisting  in  taking  and  carrying  away  goods 
and  chattels  with  intent  to  deprive  the  right  owner  of  his  property,  the 
indictment  must  state  the  owner  by  name  if  known,  or  the  omission 
must  be  excused  by  stating  that  it  is  not  known.  The  offence  depend- 
ing mainly  upon  the  ownership,  it  is  necessary  that  it  should  be  stated, 
if  it  can  be :  but  in  such  a  case  as  the  present,  where  nothing  can  turn 
upon  the  identity  of  the  person  with  whom  the  plaintiff  was  fighting, 
the  fact  of  fighting  being  all  that  is  material,  thero  can  be  no  reason  for 
requiring  the  name  to  be  stated  or  the  omission  excused.  If,  then,  it 
was  necessary  to  have  described  the  person  with  whom  the  defendant 
was  fighting,  either  by  name  or  otherwise,  the  plea  would  have  been 
good,  and  the  defendant  entitled  to  the  verdict  for  him,  if  the  words 
<(  then  also  being  a  passenger  in  and  on  board  of  the  said  vessel,  and 
whose  name  is  to  the  defendant  W.  Johnson  unknown,"  had  been 
omitted. 

Tlbat  statement  may  be  divided  into  two  parts.  First,  so  much  as 
contains  the  words  « then  also  being  a  passenger  in  and  on  board  of  the 
said  vessel;"  and,  secondly,  so  much  as  contains  the  words  "and  whose 
name  is  to  the  defendant  W.  Johnson  unknown."  The  first  part  does 
not  contain  matter  of  description  of  the  person,  character,  or  condition 
of  the  individual ;  nor  are  the  words  « then  also  being"  so  much  words 
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of  description  as  of  allegation  and  ayeiment :  and,  if  they  are  not 
necessarily  words  of  description,  that  part  may  be  rejected  as  surplus- 
age, it  being  quite  immaterial  whether  the  person  was  a  passenger  or 
*9971  *^^^-  ^^^  word  «  being"  was  considered  to  be  an  averment  in 
J  Rex  V.  Boyall,  2  Burr.  882,  834.(a)  In  Draper  v.  Garratt,  2  B.  & 
C.  2  (E.  C.  L.  R.  Yol.  9),  a  variance  between  the  statement  of  the  suit* 
prs  before  whom  a  judgment  in  the  County  Court  had  been  recovered 
and  the  proof  was  holden  immaterial,  because  enough  remained,  reject- 
ing the  part  in  respect  of  which  the  variance  arose,  to  support  the 
pleading.  So  in  Lewis  v.  Walter,  8  B.  &  C.  138  (E.  C.  L.  R.  vol.  10), 
note  (A)  to  May  v.  Brown,  where  it  was  alleged  that  the  plaintiff  was  an 
attorney,  and  that  certain  libellous  matter  was  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in  his  profession,  it  was 
held  to  be  no  variance  that  the  plaintiff  failed  to  show  that  it  was  of 
and  concerning  him  as  attorney,  the  rest  of  the  allegation  being  proved, 
which  was  enough  to  maintain  the  action.  The  second  part  of  the  state- 
ment does  not  contain  matter  of  description,  but  rather  assigns  a  reason 
for  not  stating  the  name  of  the  person,  that  it  was  unknown.  This 
would  have  been  a  material  allegation  if  it  had  been  necessary,  as  in  an 
indictment  for  larceny,  to  state  the  name  or  to  aver  that  it  was  unknown ; 
and  a  failure  of  the  proof  in  that  case  might  defeat  the  plea ;  but,  as 
already  stated,  we  do  not  think  that  it  was  material  either  that  the  name 
should  be  stated  or  the  omission  excused :  and  consequently  we  are  of 
opinion  that  the  variance  in  the  proof  as  to  the  name  being  unknown 
was  immaterial. 

Our  judgment  therefore  is  that  the  verdict  should  be  entered  for  the 
defendant  on  the  third  plea. 

We  are  however  of  opinion  that  that  plea  does  not  cover  all  the  tres- 
*99fil  passes  proved :  and  that  the  knocking  *down  and  prostrating  the 
-*  plaintiff  are  charged  distinctly  from  the  assaulting,  beating,  and 
ill  treating  justified  in  the  plea :  and  that  the  plaintiff  is  entitled  to 
retain  his  verdict  for  S«.  for  knocking  him  down,  as  distinctly  charged 
in  the  declaration,  and  proved,  and  not  justified  by  the  plea. 

Rule  as  follows. 

<<  That  the  plaintiff  do  retain  his  verdict  for 
5«.,  for  knocking  down ;  and  that  a  verdict 
be  entered  for  the  defendant  Johnson  on 
the  3d  plea." 

(a)  See  Rex  v.  Somertoo,  7  B.  A  C.  463  (B.  C.  L.  R.  yoI.  14) ;  Smith  v.  Adkins,  8  M.  4  W. 
362  ;t  Regina  v.  Pelham,  8  Q.  B.  959  (B.  C.  L.  B.  toI.  55.) 
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Reported,  14  Q.  B.  (E.  G.  L.  R.  vol.  68),  with  The  Queen  v.  The 
Inhabitants  of  Wolverhampton,  Michaelmas  term,  1849. 
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Ths  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation,  were 
Lord  Campbell,  C.  J.  Goleridob,  J. 

PaTTESOK,  J,  WlGHTMAN,  J. 


The  GoYemor  and  Company  of  the  COPPER  MINERS  of  ENGLAND 

V.  FOX. 

Awmpsit  by  a  oorponttioii  on  %  ooatnot  for  the  topply  of  iron  nila  to  defendmnty  aTorrlng  motnal 

promJMS.    Plea,  Kon  aaeampsik 
Ob  the  trUI,  the  plainUffs  proTed  the  making  of  Che  oontraet  in  Cut;  defendant  prored  a  ehar. 

tar  incorporating  plaintifb  for  the  parpote  of  trading  in  eopper  ore,  bat  containing  nothing  as 

to  trading  in  iron.    Ko  other  charter  waa  prored.    There  was  no  eWdenoe  that  the  oontraot 

prored  was  in  any  way  ancillary  to  the  trade  in  copper. 
Held,  that  the  contract^  not  being  under  seal,  and  not  being  for  the  trading  porpose  for  which 

plaintSflTi  were  inoorpoiated,  did  not  bind  plaintiib,  and  that  defendant  was  entiUed  to  the  Ter- 

diet  on  the  plea  of  Non  aasampsiti  as  there  was  no  consideration  for  his  promise. 
Qmare,  whether,  if  the  contract  had  been  under. seal,  it  would  have  bound  plaintilTs,  not  being  a 

eoatraet  for  the  purpose  for  whieh  they  were  Incorpoiated? 

Assumpsit  on  an  agreement^  by  which  the  plaintiffs  were  to  supply 
the  defendant  with  2700  tons  of  iron  bars  of  their  make,  to  be  made 
according  to  sections  *to  be  furnished  by  the  defendant,  and  to  r^ooA 
be  paid  for  at  so  much  a  ton.  Mutual  promises.  Averment  that  ^ 
700  tons  were  supplied,  accepted,  and  paid  for :  breach,  that  defendant 
would  not  furnish  sections  to  enable  the  plaintiffs  to  supply  the  remain 
ing  2000  tons.     Plea  (amongst  others),  Non  assumpsit. 

On  the  trial,  before  Golbridob,  J.,  at  the  sittings  in  London  after 
Hilary  term,  1850,  it  appeared  that  the  contract  was  made  by  a  broker, 
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duly  authorized  by  the  defendant,  and  that  the  broker's  note  was 
regularly  signed.  There  was  evidence  that  the  plaintiffs  had  for  many 
years  traded  as  manufacturers  of  iron,  and  that  the  defendant  had  dealt 
with  them  as  such.  The  defendant's  counsel  contended  that  the  plain- 
tiffs were  bound  to  prove  affirmatively  that  they  were  a  corporation  en- 
titled to  sue  on  such  a  contract ;  and,  in  order  to  prove  that  they  were 
not  so  entitled,  counsel  gave  in  evidence,  as  part  of  the  defendant's  case, 
a  charter  of  8  W.  &  M.  incorporating  the  Governor  and  Company  of 
the  Copper  Miners  for  the  purpose  of  mining  copper  mines  and  smelting 
and  selling  copper  ore,  but  containing  nothing  to  authorize  dealing  in 
iron. 

The  learned  Judge  directed  the  jury  on  this  evidence  to  find  for  the 
plaintiffs  on  the  plea  of  Non  assumpsit.  No  specific  question  was  put 
to  the  jury ;  nor  did  either  party  request  that  any  question  should  be 
put.  The  rest  of  the  case  was  left  to  the  jury,  who  found  a  verdict  for 
the  plaintiffs,  with  2500Z.  damages. 

Sir  F.  TheBtgeTy  in  Easter  term,  1850,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  contending  that  the  corporation  could 
not  bind  itself  at  all  to  a  contract  not  within  the  scope  of  the  business 
*9^11  ^^^  w^<^h  it  was  constituted;  or  that  at  all  events  it  *could  not 
-'  do  so  by  parol ;  and  that  consequently  there  was  no  evidence  of 
the  mutual  promises.     In  this  term, 

Ofowder  and  Montague  Smith  showed  cause.(a) — There  was  evidence 
that  the  Company  were  a  corporation  authorized  to  deal  in  iron.  The 
defendant  himself  dealt  with  them  as  such ;  and,  though  the  defendant 
proved  one  old  charter  which  did  not  authorize  the  plaintiffs  to  deal  in 
iron,  it  does  not  follow  that  that  was  the  only  charter.  They  have  for 
many  years  been  acting  as  an  iron  company,  in  fact;  and  the  jury 
would  have  been  justified  in  finding  that  they  were  such.  [Coleridge, 
J. — I  did  not  leave  the  question  to  the  jury  whether  the  Company  were 
authorized  to  deal  in  iron.  No  such  point  was  made  at  the  trial :  it 
was  assumed  that  the  Company  was  constituted  under  this  charter: 
and,  as  this  is  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  the 
question  is,  whether,  on  the  facts  assumed  to  be  proved,  the  jury  ought 
to  have  been  directed  to  find  for  the  plaintiffs ;  not  whether  there  was 
some  other  supposition  on  which  the  verdict  might  have  been  found  for 
them.]  The  contract  sued  upon  has  been  in  part  performed ;  so  that, 
if  there  be  any  distinction  between  executed  and  executory  contracts, 
this  falls  within  the  first  class.  But  that  distinction  was  disapproved 
of  in  Church  v.  The  Imperial  Gas  Company,  6  A.  &  E.  846  (E.  C.  L.  B. 
vol.  83),  and  probably  may  be  considered  as  exploded.  [Lord  Camp- 
bell, C.  J. — Sir  F,  Thesiger  admitted  that,  where  the  contract  was 
»9Q91  ^^^'^^^  ^^®  scope  of  the  business  for  which  the  corporation  was 

'^■'  formed,  the  contract,  whether  ♦executory  or  executed,  might  be 

(a)  Janoary  ISth.    Before  Lord  CAXPBBLLy  C.  J.,  Pattbson,  CoLismaiy  and  WiQHT]CAir»  Ji. 
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enforced.  I  do  not  know  that,  where  the  contracf  is  not  within  the 
ncope  of  the  business,  the  distinction  between  executed  and  executory 
contracts  is  exploded :  but  that  question  does  not  arise  here ;  the  Com- 
pany are  not  suing  for  the  price  of  the  iron  sold  and  delivered.]  If  it 
is  to  be  contended  that  the  Company  cannot  legally  deal  in  iron  at  all, 
there  should  be  a  plea  of  illegality :  under  Non  assumpsit  the  question 
la,  Was  there  a  contract  in  fact  ?  Where  a  corporation  are  made  de- 
fendant, no  doubt  they  may  set  up  the  defence  that  they  can  only  con- 
tract under  seal ;  but  no  case  has  established  that  the  corporation  may 
not  as  plaintiff  adopt  and  enforce  such  a  contract.  It  is  said  that  there 
is  no  mutuality,  and  therefore  no  consideration :  but  the  man  who  has 
chosen  to  enter  into  a  parol  contract  with  a  corporation  is,  in  that  re- 
spect, much  in  the  situation  of  one  who  has  bound  himself  within  the 
Statute  of  Frauds  to  a  party  not  bound  to  him.  In  such  a  case  the  un- 
bound contractor  enforces  the  contract  or  not  at  his  option ;  Lay thoarp 
V.  Bryant,  2  New  Ca.  785.  There  is  another  analogy:  if  a  contract 
was  made  with  a  person  professing  to  be  an  agent  but  not  really  haying 
such  authority,  the  supposed  principal  may  repudiate  the  contract. 
But  the  principal  may  adopt  the  contract  and  sue  upon  it,  and,  if  he 
has  done  so,  the  want  of  mutuality  is  no  defence :  he  can  no  longer, 
repudiate  the  contract :  and  the  corporation  here,  adopting  and  suing  on 
the  parol  contract,  are  also  no  longer  able  to  repudiate  it.  In  The  Fish- 
mongers' Company  v,  Robertson,  5  M.  &  G.  131,  192  (E.  C.  L.  B.  vol. 
44),  TiNDAL,  C.  J.,  delivering  the  judgment  of  the  Court,  says:  "Even 
if  the  contract  put  in  suit  by  tho  corporation  had  been,  on  their  part, 
executory  only,  not  executed — ^we  feel  *little  doubt  but  that  rt^noo 
their  suing  upon  the  contract  would  amount  to  an  admission  on  ^ 
record  by  them  that  such  contract  was  duly  entered  into  on  their  part, 
so  as  to  be  obligatory  on  themselves ;  and  that  such  admission  on  the 
record  would  estop  them  from  setting  up  as  an  objection,  in  a  cross 
action,  that  it  was  not  sealed  with  their  common  seal ;  on  the  same 
principle  as  it  was  held  by  Holt,  C.  J.,  and  the  Court,  in  The  Mayor  of 
Thetford*s  Case,  1  Salk.  192,  S.  C.  8  Salk.  108,  2  Ld.  Raym.  848,  Holt, 
171  (E.  C.  L.  R.  vol.  8),  that,  <  though  a  corporation  cannot  do  an  act  in 
pai$  without  their  common  seal,  yet  they  may  do  an  act  upon  record ; 
and  that  is  the  case  of  the  city  of  London  every  year,  who  make  an 
attorney  by  warrant  of  attorney  in  this  Court  without  either  sealing  or 
signing ;  and  the  reason  is,  because  they  are  estopped  by  the  record 
to  say  that  it  is  not  their  act.  So,  if  an  action  be  brought  against  a 
corporation  for  a  false  return,  they  are  estopped  to  say  it  is  not  their 
return,  for,  it  is  respansio  majorU  et  communitatU  upon  record.'  And, 
in  the  present  case,  the  direct  allegation  by  the  corporation  upon  this 
record,  that  the  agreement  was  made  by  Towse  on  their  behalf,  would, 
OS  we  think,  amount  to  an  estoppel  to  the  corporation  from  denying  the 
obligatory  force  of  the  agreement  in  a  subsequent  action  against  them- 
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selves/'  [Lord  Campbell,  C.  J.— These  observations  are  entitled  to 
very  great  respect ;  bat  they  were  not  part  of  the  decision  in  that 
case.  TiMDAL,  C.  J.,  adds,  <<  But  it  is  unnecessary  to  determine  this 
point  on  the  present  occasion."]  They  are  not  mere  obiter  dicta,  hut 
part  of  a  considered  judgment.  [Coleridge,  J. — There  is  some  diffi- 
MQ/ri  culty  in  seeing  by  what  form  of  pleading  the  ^defendant  could 
-*  take  advantage  of  the  estoppel,  if  there  be  one.]  There  are 
numerous  cases  in  which  a  corporation  has  recovered  in  an  action  of 
assumpsit.  Tindal,  C.  J.,  refers  to  many  of  them  in  the  judgment 
last  cited,  (a) 

Sir  F.  ThmgeVy  Peaeoek  and  Prentice^  contri. — The  cases  in  which 
a  corporation  has  succeeded  in  actions  on  simple  contract  are  of  two 
kinds.  One  class  consists  of  those  in  which  the  contract  has  been  com- 
pletely executed  by  the  corporation,  and  the  defendant  has  received  the 
full  benefit,  as  when  a  corporation  sues  for  use  and  occupation.  If  this 
were  an  action  for  the  price  of  goods  sold  and  delivered  to  the  defend- 
anty  these  cases  would  be  authorities  to  show  that  he  must  pay  the  pric^. 
The  other  class  of  cases  consists  of  those  in  which  the  contract  has 
been  within  the  scope  of  the  business  for  which  the  company  were  b- 
corporated.  In  the  present  case,  at  the  trial,  all  parties  acted  on  the 
assumption  that  the  plaintiffs  were  proved  to  have  been  incorporated  bj 
the  charter  of  3  W.  &  M.,  and  that  the  contract  sued  on,  which  was  a 
contract  to  manufacture  iron  rails,  was  neither  ancillary  to  nor  in  anj 
way  connected  with  the  business  of  smelting  copper  ore  for  which  they 
were  incorporated.  It  does  not  come  into  question  whether  it  is  illegal 
for  this  company  to  deal  in  iron  :  that  point  would  arise  if  this  contract 
had  been  under  seal ;  and  it  may  or  may  not  be  that  a  contract  under 
seal  for  this  purpose  would  be  void.  But  the  question  now  raised  is, 
whether  the  averment  of  mutual  promises  is  proved.  If  the  now 
defendant  were  suing  on  this  contract  as  plaintiff,  and,  as  such,  alleged 
^^qr-i  mutual  promises,  the  ^averment  would  not  be  proved  as  against  the 
-'  corporation ;  Lamprell  t;.  Billericay  Union,  3  Exch.  283,t  Diggle 
V.  London  and  Blackwall  Railroad  Company,  5  Exch.  442.t  That  is  not 
now  disputed :  the  plaintiffs  are  driven  to  contend  that,  though  the  cor- 
poration was  not  bound,  the  other  contracting  party  was :  but,  as  the 
consideration  for  the  defendant's  promise  is  the  mutual  promise  of  the 
Company,  it  is  clear  that  unless  the  Company  are  bound  it  is  nudum 
pactum.  The  cases  alluded  to  under  the  Statute  of  Frauds  are  not  like 
this :  in  those  there  is  a  defect  of  the  evidence  made  essential  by  the 
act  of  the  legislature.  Then  it  is  said  that  in  some  way  the  Company 
have  by  bringing  the  action  made  the  contract  good  by  estoppel.  Not- 
withstanding the  high  authority  of  the  dicta  of  Tindal,  C.  J.,  it  may 
be  asked  how  this  supposed  estoppel  is  mutual  ?  How  it  is  for  the 
benefit  of  the  defendant?     And,  as  was  suggested  from  the  Bench, 

(a)  Pp.  194.196. 
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how  it  is  to  be  taken  advantage  of  by  the  present  defendant  on  the 
rocord,  supposing  him  to  bring  an  action  hereafter  7 

Cut.  adv.  vult 

Lord  OAHPBELLy  C.  J.,  on  a  subsequent  day  in  this  term  (January 
22d)y  delivered  judgment. 

We  are  of  opinion  that  in  this  case  the  rule  should  be  made  absolute 
The  objection  relied  upon  by  the  defendant,  if  well  founded,  may  clearly 
be  taken  advantage  of  under  the  plea  of  Non  assumpsit.    If  the  con* 
tract  given  in  evidence  is  void,  the  defendant  did  not  promise  in  manner 
and  form,  and  no  special  plea  could  be  necessary.    Let  us  then  inquire 
whether  the  plaintiffs  could  have  *been  sued  on  this  contract  for  r^nq/» 
not  delivering  the  iron  rails.     The  general  rule  being  that  a  cor-  '- 
poration  can  only  bind  itself  by  deed,  the  simple  contract  on  which  it 
is  to  bo  held  liable  must  be  brought  within  some  of  the  exceptions  to  the 
rule.    Sut  this  is  not  such  a  small  matter  as  a  corporation  may  con*' 
tract  for  without  deed :  and  the  cases  respectiug  executed  contracts  are 
here  wholly  inapplicable.     The  only  ground  on  which  the  validity  of  the 
contract  has  been  rested  is  that  this  must  be  taken  to  be  a  trading 
company  which,  under  its  chartered  constitution,  may  deal  in  iron  rails. 
Bat  the  charter  of  8  W.  &  M.  by  which  the  corporation  was  created . 
was  in  evidence ;  and  this  charter  is  expressly  confined  to  dealing  in 
copper :  it  contains  some  general  words  about  « lands,  mines,  mills,  and 
honses ;"  but  these  all  have  reference  to  the  <<  copper  ore"  mentioned 
in  the  preamble  to  the  charter;  and  the  Company  is  only  authorized  to 
manage  and  carry  on  the  business  and  affairs  belonging  to  copper  miners. 
Had  the  subject-matter  of  this  contract  been  copper,  or  if  it  had  been 
shown  in  any  way  to  be  incidental  or  ancillary  to  carrying  on  the  busi- 
ness of  copper  miners,  the  contract  would  have  been  binding,  although 
not  under  seal ;  for,  where  a  trading  company  is  created  by  charter, 
while  acting  within  the  scope  of  the  charter  it  may  enter  into  tho  commer- 
cial contracts  usual  in  such  a  business  in  the  usual  manner.     But  the  iron 
ruls,  the  subject-matter  of  this  contract,  were  not  shown  to  have  any 
connexion  with   the   business  of  copper  miners;   and  indeed  it  was 
admitted  in  argumefnt  that  the  plaintiffs  have  ceased  to  be  copper  miners 
and  now  only  deal  in  iron.     It  was  contended  that  some  other  charter 
is  to  be  presumed  which  would  authorize  this  dealing  in  iron:  but,  the 
^charter  creating  the  company  as  a  corporation  being  given  in  evi-  rn^t^on 
denoe,  and  no  other  charter  appearing,  we  are  not  at  liberty  to  ^  '^ 
presume  that  any  other  exists.     It  is  unnecessary  for  us  to  consider 
whether  the  Company  could  sue  or  be  sued  in  this  case,  even  if  the  con- 
tract had  been  by  deed :  the  contract  is  by  parol  only ;  and,  as  the  Com- 
pany could  not  have  been  sued,  the  question  is,  Can  they  sue  upon  it  ? 
By  the  Statute  of  Frauds  no  action  can  be  brought  upon  certain  agree* 
ments  nnless  there  be  a  memorandum  thereof  signed  by  the  party  to 
be  charged ;  and  the  Courts  have  very  properly  held  that  a  party  who 
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has  signed  a  memorandum  of  the  agreement  may  be  sned  upon  it,  although 
the  other  party  has  not ;  because  there  the  requisition  of  the  statute 
has  been  complied  with,  and  there  is  such  an  agreement  as  the  party 
suing  alleges.  But  here  the  consideration  for  the  defendant's  promise 
is  an  alleged  promise  by  the  plaintifb;  and,  their  supposed  promise 
given  in  evidence  being  void,  the  contract  alleged  is  not  proved.  It 
would  indeed  be  strange  if  a  corporation  entering  into  a  commercial 
contract  might  enforce  it  at  pleasure,  but  might  break  it  with  impunity, 
wherever  fraudulently  induced  to  do  so. 

The  plaintiffs  finally  rely  upon  a  suggestion  of  Tikbal,  C.  J.,  in  The 
Fishmongers'  Company  v.  Robertson,  5  M.  &  O.  181,  192  (R.  0.  L.  R. 
vol.  44),  that,  when  a  corporation  have  sued  as  plaintiff  upon  a  simple 
contract,  they  may  possibly  for  ever  be  stopped  from  objecting  that  tBe 
contract  was  not  binding  upon  them,  so  as  to  afford  a  remedy  to  the 
other  side  by  cross  action,  and  to  take  away  the  objection  of  want  of 
reciprocity.  Sut  there  is  great  difficulty  in  saying  what  shall  be  the 
i^nofn  *form  of  action  to  which  the  opposite  side  may  resort,  or  from 
-'  what  point  of  time  the  estoppel  is  to  operate ;  and,  after  all,  is 
would  only  give  a  remedy  upon  the  contract  where  the  corporation  have 
deemed  it  for  their  advantage  to  enforce  it  by  action,  the  other  side 
being  left  without  remedy  where  the  corporation  wish  entirely  to  break 
and  abandon  it.  Besides,  giving  full  effect  to  the  supposed  estoppel, 
and  supposing  that  hereafter  the  now  plaintiffs  might  be  sued  in  an  action 
of  covenant  on  this  contract  (the  want  of  profert  being  somehow  excused), 
still  the  estoppel  would  not  prove  the  contract  set^  out  in  this  declara- 
tion, which  supposes  the  promises  on  either  side  to  be  without  seal.  On 
no  ground,  therefore,  can  the  action  be  supported. 

We  regret  very  much  that  any  technicality  should  interfere  with  the 
enforcement  of  a  fair  contract :  but  the  law  by  which  a  corporation  is 
not  bound  unless  the  contract  is  under  seal  can  only  be  altered  by  the 
legislature.  Rule  absolute.(a) 

(•)  Reported  hj  C.  BlMkbim,  Bsq. 


*239]  ^MULLET  v.  CHALLIS  and  KENNARD,  Esqn.    Jan.  II. 

Cftse  Against  iherUT  hj  eze^ntloii  onditor.  The  eoml  areired  that  there  were  goods  of  tbe 
debtor  within  defendant's  boiliwiok,  of  whieh  defendant  bad  notioe  and  might  hare  levied  ths 
money.  Breach,  that  defendant  would  not  levy  or  caase  to  be  made  the  moneys.  Pleas,  UtA 
goilty,  and  a  traverse  of  the  averment  that  there  were  goods  of  which  defendants  might  havs 
levied,  Ao.  Proof,  that  the  sheriff  seised  goods  of  the  debtor  and  sold  them,  bat  that  the  sale 
was  improperly  conducted,  so  that  he  did  not  make  so  much  as  ought  to  have  been  made,  and 
plaintiff  received  less  than  he  otherwise  would  have  dene  and  not  enough  to  satisfy  the  debt 

Held,  that  this  evidenoe  supported  the  brsaoh,  and  that  it  was  not  necessary  that  plaintiff,  being 
the  execution  creditor,  should  deelare  more  speeially. 

Casb  against  the  late  sheriff  of  Middlesex. 


16  ADOLPHUS  &  ELLIS.    N.  S.  289 

The  declaration  stated  a  judgment  recovered  in  the  Queen's  Bench 
by  the  plaintiff  against  Charles  Thorp  for  882.  15«.,  and  the  issuing  of 
a  writ  of  fi.  fa.,  addressed  to  the  sheriff  of  Middlesex,  and  endorsed  to 
levy  88Z.  15«.  and  IL  3«.,  delivered  to  the  defendanis  who  were  then 
sheriff  of  Middlesex.     It  then  averred  that,  at  the  time  of  delivery  of 
the  writ,  and  thence  during  all  the  time  next  after  mentioned,  <<  there 
were  within  the  bailiwick  of  the  defendants,  as  such  sheriff  as  aforesaid, 
divers  goods  and  chattels  of  the  said  C.  T. ;  and,  although  the  defend- 
ants, in  the  reasonable  and  proper  discharge  of  their  duty  to  the  plaintiff 
and  the  ssdd  C.  T.,  reasonably  could  and  might  have  levied  and  caused 
to  be  made,  of  the  said  goods  and  chattels,  the  moneys  so  endorsed  on 
the  said  writ  and  directed  to  be  levied  as  aforesaid,  and  although**  a 
reasonable  time  for  levying  and  making  the  moneys  had  elapsed  before 
return  of  the  writ,  and  commencement  of  the  suit,  of  all  which  there 
was  notice  to  defendants :  « Yet  the  defendants,  disregarding  their  duty 
in  that  behalf,  did  not  nor  would,  within  such  reasonable  time  as  afore- 
said or  at  any  other  time,  levy  or  cause  to  be  made  of  the  said  goods  and 
chattels  the  moneys  last  aforesaid  or  any  part  thereof,  but  wholly 
^neglected  and  omitted  so  to  do :  and  the  plaintiff  further  says  r^toio 
that  the  defendants,  further  disregarding  their  duty  in  this  behalf,  *- 
afterwards,  and  after  the  expiration  of  such  reasonable  time  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,"  on,  &o.,  «  falsely 
returned  to  the  said  Court  upon  the  said  writ  that  they  had  seized  divers 
goods  and  chattels  in  their  bailiwick  as  the  goods  and  chattels  of  the 
said  C.  T.,  which  said  goods  and  chattels  they  had  sold  for  the  sum  of 
717.  6s.j  15/.,  part  whereof,  they  had  paid  to  the  landlord  of  the  pre- 
mises whereon  the  said  goods  and  chattels  were  seized,  for  rent,*'  &c., 
and  9L  12f.,  further  part  thereof,  they  had  paid  and  retained  for  fees 
and  expenses  for  and  on  account  of  executing  the  writ  and  warrant,  that 
is  to  say,  &c.  (specifying  them),  and  442.,  residue  thereof,  after  deduct- 
ing poundage,  they  had  paid  into  the  said  Court  pursuant  to  a  Judge's 
order :  <<  and  that  the  said  Charles  Thorp  had  not  any  other  or  more 
goods,  chattels,"  &c.  « in  the  said  sheriff's  bailiwick  whereof  they  could 
cause  to  be  levied  the  residue  of  the  said  damages  or  any  part  thereof.* 
By  means  of  which  said  grievances  the  plaintiff  hath  not  obtained  satiS"-' 
faction,*'  &c. 

Pleas.  1.  Not  guilty.  2.  A  traverse  of  the  allegation  that  there  were 
goods  or  chattels  of  Thorp  of  which  the  defendants  could  or  ought  to 
have  levied  the  moneys.     Issues  thereon. 

On  the  trial,  before  WlOHTMAN,  J.,  at  the  sittings  in  Middlesex  after 
Easter  term  1850,  the  plaintiff's  case  was,  that  the  sheriff 's  officers  seized . 
goods  of  the  debtor  which  were  sold  for  712.  6«.,  the  sum  named  in  the 
return ;  but  that  the  goods  were  of  considerably  greater  value ;  and 
that,  if  the  sale  had  been  properly  conducted,  they  would  have  realized 
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more  money,  and  the  net  sum  paid  to  the  plaintiff  would  have  been 
greater. 

*94.n  *'^*  ^^^  ^^^®®  ^^  ^^^  plaintiff's  evidence  counsel  for  the  defend- 
-'  ant  objected  that  the  declaration  was  not  framed  so  as  to  admit 
proof  of  this  case.  The  learned  Judge  reserved  leave  to  move  for  a 
nonsuit.  The  defendants  then  produced  evidence;  the  case  went  to 
the  jury ;  and  a  verdict  was  found  for  the  plaintiff  for  29Z.,  subject  to 
the  leave  reserved. 

Watsofij  in  the  ensuing  term,  obtained  a  rule  nisi  to  enter  a  nonsuit 
accordingly.     He  cited  Philips  v.  Bacon,  9  East,  298,  303,  4. 

MilleTj  Serjt.,  and  Corrie  now  showed  cause. — The  facts  proved 
sustained  the  averment  that  the  defendants  did  not  make  the  money. 
Philips  V.  Bacon  was  cited  in  moving  for  the  rule,  as  an  authority  to 
show  that  the  count  should  be  special ;  but  in  that  case  the  execution 
debtor  was  the  plaintiff,  and  the  wrong  to  him  was  that  his  goods  were 
wasted.  In  the  present  case  the  execution  creditor  is  the  plaintiff;  and 
he  sustains  no  damage  from  the  waste  of  the  debtor's  goods  except  in 
so  far  as  the  debt,  in  consequence,  is  not  satisfied.  If  the  count  were 
to  set  forth  the  facts  specially,  it  would  be  bad,  on  special  demurrer  at 
least,  unless  it  concluded  with  an  <<et  nit;"  (and  so  the  defendants  would 
not  make  or  cause  to  be  made  the  moneys) ;  for  to  make  the  money  is 
the  duty  which  the  sheriff  owes  the  creditor.  In  Aireton  t«.  Davis,  9 
Bing.  740  (E.  0.  L.  R.  vol.  23),  the  plaintiff  declared  at  length ;  but 
that  was  not  necessary.  The  breach  in  the  present  case  is  divisible ; 
and  all  except  the  allegation  that  the  defendants  did  not  make  the 
money  may  be  struck  out. 

*9491  *  ^^^*^  BramtffeU,  and  Burehellj  contri. — The  sheriff  did 
-'  sell  the  goods  and  convert  them  into  money.  The  breach  of 
duty  proved  was  that  he  conducted  the  sale  improperly,  which  is  not 
the  breach  charged.  In  2  Chitty  on  Pleading,  565,  7th  ed.,  it  is  said 
that  the  count  in  such  a  case  should  be  special.  [Patteson,  J.— 
But  the  authority  referred  to  is  Philips  v.  Bacon,  which  was  an  action 
at  the  suit  of  the  execution  debtor.]  The  debtor  is  discharged  if  suffi- 
cient goods  be  seized;  Clerk  v.  Withers,  2  Ld.  Raym.  1072 :  and  there- 
fore wasting  the  goods  seized  is  a  breach  of  duty  to  the  creditor  different 
from  that  of  not  levying  the  debt.  The  general  averment  in  this  count, 
that  the  defendants  did  not  make  the  money,  is  restrained  by  the  state- 
ments of  the  return,  which  is  the  gist  of  the  action;  Moreland  v.  Leigh, 
1  Stark.  N.  P.  C.  888  (E.  C.  L.  R,  vol.  2). 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  dis- 
charged. I  think  that  in  this  count  two  independent  breaches  are 
alleged.  The  first  is,  that  the  defendants  did  not  nor  would  levy  or 
cause  to  be  made  of  the  goods  and  chattels  the  moneys.  Now  what 
does  that  mean  ?  It  is  alleged  in  the  declaration  that  the  writ  went, 
whereby  the  sherifis  were  commanded  to  make  the  money.    It  is  also 
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alleged  that  there  were  goods  sufficient  of  which  the  defendants  might 
have  made  the  money,  but  that  they  did  not  make  it.  May  it  not 
support  that  allegation,  if  it  be  proved  that  the  sheriffis  seized  sufficient 
goods,  and  that,  either  by  gross  negligence  or  through  collusion,  those 
goods  were  sold  at  an  under  yalue,  and  so  the  money,  which  ought  to 
hsvo  been  made  and  might  have  been  made,  was  not  made  ?  *I  r^^nAo 
think  it  may,  and  that  the  count,  though  it  might  have  been  ^ 
more  specific,  is  specific  enough. 

Pattkson,  J. — I  am  of  the  same  opinion.  When  the  rule  was  granted 
I,  for  one,  did  not  advert  to  the  distinction  which  has  been  pointed  out 
in  the  argument,  between  an  action  by  the  debtor  and  one  by  the  credi- 
tor. This  is  an  action  at  the  suit  of  the  creditor ;  and,  had  the  count 
stated  the  facts  that  the  defendants  seized  the  goods  and  sold  them,  but 
did  not  sell  them  for  a  fair  price,  it  would  but  have  been  an  argumenta- 
tive statement  that  the  defendants  did  not  make  the  money  which  they 
might  have  made.  The  only  case  cited  which  seems  to  bear  on  this 
point  is  Moreland  v.  Leigh,  1  Stark.  N.  P.  C.  888  (E.  C.  L.  R.  vol.  2), 
which  I  own  I  cannot  quite  understand.  It  seems  to  me  the  same  thing 
whether  the  general  allegation  that  the  defendants  did  not  make  the 
money  is  used,  or  the  facts  are  stated  particularly. 
CoLERiDQB,  J.,  concurred. 

WiOHTMAN,  J. — ^At  the  trial  I  thought,  and  I  still  think,  that  this 
declaration  contained  either  two  distinct  breaches,  of  which  one  was 
proved,  or  one  entire  but  divisible  breach,  of  which  one  part  was  proved, 
which  was  sufficient  to  maintain  the  action.  The  allegation  on  which 
the  case  turns  is  a  general  one,  that  the  defendants  did  not  levy  or 
cause  to  be  made  of  the  said  goods  and  chattels  the  said  moneys.  The 
defendants'  counsel  say  that  this  applies  to  not  seizing,  or  not  selling. 
Probably  it  does  so  apply ;  but  it  also  applies  to  such  a  case  as  was 
proved  at  the  trial.  Rule  di8charged.(a) 

(o)  Reported  by  C.  BUckbiini,  Eaq. 
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AMompnft  on  a  biU  of  exchange  drawn  on  defendanty  and  accepted  bj  hin^  endorsed  hj  drawer 
to  C^  and  by  0.  to  plaintiit 

Plea,  that  the  bUl  was  drawn  for  defendant's  aeeommodaUon,  and  wa«  endorsed  in  blank  by 
drawer  ftod  deUvered  to  defendant  that  be  might  get  it  dlsoonnted  for  his  acoommodatioa. 
That  defendant  deliTered  it  to  M.  to  get  it  discounted  and  hand  the  proceeds  to  defendant ; 
that  M.  delirered  the  biU  to  C.  that  C.  might  get  it  discounted  for  defendant;  that  C,  in  riola- 
tion  of  aneh  purpose  and  against  good  faith,  and  without  the  authoiity  of  defendant  or  M.^ 
endoraed  to  plaintiff  without  consideration;  and  that  plaintiff  held  without  oonsideralit n. 
Bepliention,  Be  inJuriA :  issne  thereon. 

On  the  tiialy  the  defendant  proved  as  follows :  The  bill  was  drawn  for  defendant's  aocommoda- 
tloD,  as  Alleged,  and  was  by  him  delivered  to  M.  to  get  it  discounted  for  defendant  M.  gave 
the  bill  to  C.  to  get  it  discounted  for  defendant.    0.  took  the  biU  away,  promising  to  get  it 
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difoounted  and  to  bring  back  the  money  for  it  in  a  few  boars,  but  did  not  return.  Next  diy 
M.  raw  0. ;  and  C.  then  promised  to  hrini;  the  money  for  the  bill  immediately  :  he  then  went 
away,  profeaaedly  for  the  purpose  of  fetching  the  money,  and  bad  not  been  seen  linee ;  ud 
defendant  never  reoeived  anything  on  aeeoant  of  the  bill  Held : 
That  this  amoonted  to  evidenoe  that  C,  who  endorsed  to  plaintiff,  was  a  mal&  fide  holder ;  and 
thai  the  joiy  might,  if  they  thonghi  right,  infer  from  thence  that  plaintiff  had  not  girra 
raloe. 

AssuMPSn  on  a  bill  of  exchange  for  502.  The  declaration  stated 
that  E.  A.  Braine  drew  the  bill  upon  defendant,  payable  to  the  order  of 
the  drawer  three  months  after  date,  that  defendant  accepted  it,  that 
the  bill  was  endorsed  by  the  drawer  to  one  Chandler,  and  by  him  endoned 
to  plaintiff.  , 

Tth  plea.  That  the  bill  was  drawn  by  E.  A.  Braine  for  the  accomma- 
dation  of  defendant,  and  was  endorsed  in  blank  by  the  drawer  snd 
delivered  to  defendant  that  defendant  might  get  it  discounted  for  his 
accommodation :  That  defendant  delivered  the  bill  so  endorsed  to  one 
Morton,  who  held  the  bill  for  the  special  purpose  that  he  might  get  it 
discounted  for  defendant,  and  pay  over  the  proceeds  to  defendant,  or 
else  return  the  bill  to  him :  That  Morton  delivered  the  bill  to  Chandler 
for  the  purpose  of  Chandler  getting  it  discounted :  That  Chandler,  ia 
violation  of  the  purpose  for  which  the  bill  was  delivered  to  him,  and 
against  good  faith,  and  without  the  authority  or  knowledge  of  defendant 
*9Af\\  ^^  ^^  Morton,  endorsed  the  bill  to  plaintiff  *without  consider*- 
^  tion,(a)  and  that  plaintiff  held  without  consideration. 

Replication :  De  Injuria.  Issue  thereon.  There  were  other  issues 
of  fact. 

On  the  trial,  before  Wiqhtman,  J.,  at  the  Middlesex  sittings  after 
Easter  term,  1850,  the  plaintiff  began,  and  gave  primlt  facie  evidence 
upon  issues  of  which  the  proof  lay-  upon  him.  The  defendant  then 
proved  that  the  bill  was  drawn  for  his  accommodation,  as  alleged  in  the 
plea,  and  was  by  him  delivered,  for  the  purpose  of  getting  it  discounted, 
to  Morton,  who  was  a  professed  money  lender,  and  who  promised  to  get 
the  money  or  return  the  bill.  Morton  was  called  by  the  defendant  as 
a  witness :  and  he  gave  evidence  that  he  handed  the  bill  to  Chandler, 
who  was  utterly  unknown  to  the  defendant ;  and  that  Chandler  took 
the  bill  away,  promising  to  get  it  discounted  and  to  bring  back  the 
money  for  it  in  a  few  hours,  but  did  not  return.  Next  day,  Morton 
saw  Chandler,  and  obtained  from  him  some  money  on  account  of  other 
transactions  between  them ;  and  Chandler  then  again  promised  to  bring 
the  money  for  defendant's  bill  immediately.  He  went  away  professedly 
for  the  purpose  of  fetching  the  money,  but  had  not  been  seen  smoe. 
Defendant  never  received  anything  on  account  of  the  bill. 

On  this  evidence,  the  plaintiff's  counsel  contended  that  there  was 
nothing  to  rebut  the  prim&  facie  presumption  that  the  plaintiff  gaie 
value  for  the  bill.     The  learnpd  Judge  was  of  opinion  that  there  was 

(a)  The  plea  irae  amended,  at  the  close  of  the  defendant*!  eaae,  by  mhfiitBting  this  artraest 
tot  tlutt  originaUy  contained  in  the  plea. 
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evidence  from  which  the  jury  might  infer  that  Chandler  obtained  the 
hill  firaudulently ;  and,  if  they  so  inferred,  that  the  onus  of  proving 
consideration  was  thrown  on  the  ^plaintiff :  but  he  gave  leave,  in  r-i^oAa 
case  the  verdict  should  be  for  defendant,  to  move  to  enter  a  '- 
verdict  for  plaintiff,  if  the  Court  should  be  of  opinion  that  enough  had 
not  been  proved  to  cast  the  onus  on  the  plaintiff.  Evidence  was  then 
given,  which,  if  believed,  proved  that  the  plaintiff  had  given  full  valu« 
for  the  bill:  but  the  jury  found  a  verdict  for  the  defendant  on  the  issuo 
on  the  seventh  plea,  and  for  the  plaintiff  on  the  others. 

KnawUiy  in  Trinity  term,  1850,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  plaintiff.  He  cited  Jacob  v.  Hungate,  1  M.  ft  Rob.  445,  and 
Brown  v.  Philpot,  2  M.  &  Rob.  285. 

Pigottf  in  this  term,(a)  showed  cause. — The  allegation  in  the  plea  in 
Jacob  tr.  Hungate,  1  M.  &  Rob.  445,  was  that  the  endorser  to  the  plain- 
tiff held  the  bill  without  consideration :  that,  if  proved,  would  not  throw 
such  discredit  on  the  bill  as  to  call  upon  the  plaintiff  for  affirmative 
evidence  that  he  gave  value :  but  here  the  plea  alleges  that  Chandler 
endorsed  the  bill  in  violation  of  good  faith ;  and  that,  if  proved,  did 
discredit  the  title  of  the  plaintiff.  In  Heath  v,  Sansom,  2  B.  &  Ad.  291 
(E.  C.  L.  R.  vol.  22),(A)  the  majority  of  the  Court  thought  that  proof 
that  the  endorser  was  incapable  of  suing  on  the  bill,  though  it  might  be 
merely  from  failure  of  consideration  on  his  part,  was  enough  to  put  the 
holder  to  prove  value.  Farkb,  J.,  though  concurring  in  the  judgment, 
dissented  from  the  reason,  and  Pattbson,  J.,  has  since  that  case  adopted 
his  view;  Whittaker  v.  Edmonds,  1  M.  &  Rob.  866.((?)  Patteson,  J., 
lays  down  the  rule  thus:  <<  If,  indeed,  the  defendant  can  show  that  there 
has  been  ^something  of  fraud  in  the  previous  steps  of  the  transfer  r^oAn 
of  the  instrument ;  that  throws  upon  the  plaintiff  the  necessity  ^ 
of  showing  under  what  circumstances  he  became  possessed  of  it.  So 
far  I  accede  to  the  case  of  Heath  v.  Sansom,  2  S.  &  Ad.  291  (E.  C.  L. 
R.  vol.  22) ;  for  there  were  in  that  case  circumstances  raising  a  suspicion 
of  fraud."  And  the  rule  was  laid  down  by  the  Court  of  Exchequer  to 
the  same  effect  in  Mills  v.  Barber,  1  M.  &  W.  425,t  S.  C.  Tyr.  &  G. 
835.  Can  it  be  said  that  in  the  present  case  there  were  not  circum- 
stances raising  a  stronger  suspicion  of  fraud  than  in  Heath  v.  Sansom? 
£Lord  Campbjbll,  C.  J. — Upon  this  evidence  the  fraud  may  be  merely 
that  Chandler,  after  receiving  the  proceeds  from  the  plaintiff,  dishonestly 
misi^propriated  them.]  That  may  be  so ;  but  the  facts  proved  were 
evidence  at  least  of  a  different  case,  namely  that  Chandler  was  a  malfi 
fide  holder.  In  Bingham  v.  Stanley,  2  Q.  B.  IIT  (E.  C.  L.  B.  vol.  42), 
there  was  a  plea  that  defendant  gave  the  draft  to  one  Lisle  as  security 
for  money  lent  by  Lisle,  knowingly,  for  the  purpose  of  defendant's  ille- 

(«)  The  esM  wu  vfpBMdi  on  18tii  Mid  Uth  Jaaiuuy,  befora  Lord  CAvniLL,  C.  J.,  PATrasoir^ 

^X^MMI,  and  WlflBTKAV,  Ji. 

{h)  Sm  Musmto  «.  Onke,  5  Q.  B.  185  (B.  C.  L.  B.  toI.  48). 
(«)  B.  a  is  Bum,  1  A.  A  B.  688  (B.  C.  L.  B.  toL  28). 
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gave  value.  Parkb,  B.,  there  says :  « It  certainly  has  been,  since  the 
later  cases,  the  universal  understanding,  that  if  the  note  were  proved 
to  hav&  been  obtained  by  fraud,  or  affected  by  illegality,  that  afforded 
a  presumption  that  the  person  who  had  been  guilty  of  the  illegality 
would  dispose  of  it,  and  would  place  it  in  the  hands  of  another  person 
to  sue  upon  it ;  and  that  such  proof  casts  upon  the  plaintiff  the  burden 
of  showing  that  he  was  a  bon&  fide  endorsee  for  value.  That  has  been 
(Considered  in  later  times  as  settled ;  and  that  being  so,  it  was  perfectlj 
right  in  this  case  to  cast  upon  the  plaintiff  the  burden  of  proving  that 
he  gave  value  for  the  note."  Alderson,  B.,  adds :  « It  appears  to  me, 
that  though  the  defendant  is  bound  to  aver  in  his  plea  both  the  illegality 
and  want  of  consideration,  yet  if  he  proves  the  illegality,  and  the  plain- 
tiff does  not  prove  the  giving  of  the  consideration,  the  plea  is  maintained." 

But  Mr.  Knowles  insists  that  in  the  present  case,  before  the  transfer 
of  the  bill  to  the  plaintiff,  there  was  nothing  to  taint  it.  He  is  quite 
right  in  saying  that  mere  want  of  consideration  does  not  constitute 
fraud ;  but  he  is  mistaken  in  supposing  that  in  this  case  nothing  more 
is  alleged  or  proved  beyond  want  of  consideration.  The  plea  alleges 
that  Chandler,  in  violation  of  the  purpose  for  which  the  bill  was 
delivered  to  him,  and  against  good  faithj  and  without  the  authority  or 
knowledge  of  the  defendant  or  of  Morton,  endorsed  the  bill  without  any 
consideration  or  value  to  the  plaintiff;  and  the  evidence  of  Morton 
with  respect  to  Chandler's  conduct  in  this  transaction  was  such  as  might 
reasonably  have  led  to  the  inference  that,  when  he  obtained  the  bill, 
^^.^^  although  *he  promised  to  discount  it  and  pay  the  proceeds  for  the 
-*  benefit  of  the  defendant,  he  meant  from  the  beginning  to  misap- 
propriate it  to  his  own  use.  His  declarations,  which  are  relied  upon  to 
show  his  good  faith,  when  contrasted  with  his  acts  might  be  considered 
only  fabe  pretences  by  which  he  obtained  and  was  allowed  to  continue 
in  possession  of  the  bill.  At  all  events,  before  he  endorsed  the  biU  to 
the  plaintiff  he  may  be  considered  a  mal&  fide  holder  of  it ;  and  the 
same  presumption  arises  that  he  disposed  of  it  to  the  plaintiff  without 
consideration,  whether  or  not  he  induced  Morton  by  a  fraud  to  deliver 
it  into  his  possession.  The  jury  would  not  have  been  bound  to  draw 
these  inferences ;  but  we  are  of  opinion  that  there  was  evidence  from 
which  such  inferences  might  have  been  drawn,  and  that,  if  no  evidence 
had  been  offered  in  reply,  the  Judge  ought  to  have  submitted  that 
evidence  to  the  jury  in  support  of  the  plea,  instead  of  directing  tbera 
to  find  a  verdict  for  the  plaintiff,  i 

Mr.  Knowles  mainly  relied  upon  the  two  cases  of  Jacob  v.  Hungate, 
1  M.  &  Rob.  445,  and  Brown  v.  Fhilpot,  2  M.  &  Rob.  285,  which  it  will 
therefore  be  proper  to  examine.  The  former  of  these  does  not  seem  to 
be  at  all  at  variance  with  the  principle  we  adopt,  and  was  decided  by 
the  same  learned  Judge  who  subsequently  so  clearly  enunciated  and 
explained  that  principle.     In  Jacob  t;.  Hungate,  1  M.  &  Rob.  445,  the 
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question  was,  whether  at  the  trial  the  plaintiff  or  the  defendant  was 

boand  to  begin?     This  was  to  be  decided  bj  looking  at  the  record-— of 

coarse  without  any  regard  to  evidence.     To  an  action  by  the  endorsee 

against  the  acceptor  of  a  bill  of  exchange,  the  defendant  merely  pleaded 

that  he  bad  accepted  it  ^without  value  for  the  purpose  of  its  r^eo 

being  discounted  and  the  proceeds  paid  over  to  him,  and  that  *- 

the  bill  was  endorsed  to  one  Mary  Hughes  without  consideration,  who 

endorsed  it  to  the  plaintiff  without  consideration.     My  Brother  Parks 

very  properly  held  that  the  defendant  was  bound  to  begin,  giving  as  a 

reason  that  there  was  no  allegation  of  fraud :  and  I  may  observe  that, 

if  there  had  been  such  an  allegation,  still  the  defendant  must  have 

begun,  for  it  is  only  on  proof  ot  fraud  or  illegality  that  the  presumption 

arises  of  an  endorsement  without  consideration  to  the  plaintiff.     The 

other  case  Mr.  Knowles  was  fully  justified  in  saying  is  an  authority 

expressly  in  his  favour.     To  a  similar  action  there  was  a  plea  that  the 

bill  had  been  accepted  by  the  defendant  without  consideration,  and 

had  been  fraudulently  endorsed  without  consideration  to  a  person  ifho 

endorsed  it  to  the  plaintiff  without  consideration ;  and  Lord  Denman 

is  reported  to  have  ruled  that,  after  the  defendant  had  proved  that  the 

bill  was  accepted  by  him  without  consideration,  and  that  it  had  been 

fraudulently  endorsed  without  consideration  to  the  person  who  endorsed 

it  to  the  plaintiff,  the  defendant  was  further  bound  to  prove  in  support 

of  the  plea  by  express  evidence  that  the  bill  had  been  endorsed  to  the 

plaintiff  without  consideration.     But,  with  the  most  sincere  respect  for 

the  Judge  who  is  said  to  have  so  ruled,  I  must  observe  that  it  was  at 

most  a  nisi  prius  decision,  and  that  the  point  does  not  seem  to  have 

been  pressed  or  much  argued,  the  defendant's  counsel  having  contented 

himself  with  stating  what  he  could,  and  could  not,  prove,  and  no 

authority  being  cited  except  Heath  v.  Sansom,  2  B.  &  Ad.  291  (E.  C. 

L.  R.  vol.  22),  which  had  been  before  considerably  shaken.     The  case 

of  *Bailey  v.  Bidwell,  13  M.  &  W.  73,t  in  which  a  contrary  rule  r^arj^ 

is  laid  down,  was  solemnly  decided  by  the  Court  of  Exchequer  in  *- 

banc,  fouryears  after,  and  has  been  frequently  acted  upon  since.     We 

are  therefore  of  opinion  that  Brown  v.  Philpot,  2  M.  &  Rob.  285,  cannot 

now  be  considered  an  authority  by  which  we  ought  to  be  governed ;  and 

that  in  this  case  the  defendant  is  entitled  to  retain  the  verdict  which 

lias  been  found  for  him.  Rule  di8charged.(a) 

(a)  Reported  by  H.  DatIsou,  Esq.,  and  C.  Blaekbarn,  Esq. 
See,  M  to  the  aboTe  cise,  Harvej  v.  Towers,  6  Exob.  066.f 

If  the  endorser  of  a  promissory  not*  prore  an  endorsee,  in  a  suit  by  him,  to  show  that  he 

that  it  was  issaed  fraadulently  by  tho  drawer,  has  given  value :  Knight  v.  Pugh,  4  Watts  4 

tbe  holder  may  be  ealled  on  to  show  what  eon-  Sergeant,  445 ;  Brown  v.  Street,  6  Watts  4  Ser- 

aidenition  he  gave  for  it :  Holmes  v.  Harsper,  5  geant,  222.    Where  suspicion  is  caitt  upon  a 

Binn.  469.  Mere  want  of  consideration  between  mercantile  security,  the  holder  must  prove  that 

lOAker  and  payee  of  a  noto,  without  proof  that  he  gave  a  valuable  consideration  for  it,  and 

it  got  into  circulation  by  fraud  or  improper  acquired  it  before  it  was  dishonoured :  Boyd  v. 

meeas,  wiU  not  entitle  tbe  former  to  call  upon  M'lvor,  11  Alabama,  822. 
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BROWN  V.  GLENN  and  Others.    Jan.  15. 

A  landlord  cannot  break  open  the  outer  door  of  a  stable,  though  not  within  the  eortilage,  tc  levy 

an  ordinary  distress  for  rent. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  damaging 
the  door  and  lock,  and  seizing  his  horses.  Plea :  Not  guilt  j  (by 
statute). 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings 
^fter  last  Trinity  term,  it  appeared  that  the  alleged  trespass  was  com- 
mitted by  breaking  open  the  stable  door  of  the  plaintiff,  which  was 
locked,  and  seizing  his  horses  in  the  stable  as  a  distress  for  rent  in 
arrear.  The  stable  was  not  within  the  curtilage  of  the  dwelling-house ; 
but  there  was  a  room  over  the  stable,  and  communicating  with  it  from 
within,  which  was  used  as  a  sleeping  room  for  one  of  the  plaintiff  *b 
servants.  His  Lordship  held  that,  as  the  stable  door  was  locked,  the 
^^..^  distress  was  not  justified ;  and  he  directed  a  ^verdict  for  the 
^  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

KnowleSy  in  last  Michaelmas  term,  obtained  a  rule  nisi  accordingly. 
He  cited  Penton  v.  Browne,  1  Sid.  186,  and  Semayne's  Case,  5  Rep. 
91  a«  and  the  notes  to  that  case  in  1  Smith's  Leading  Cases,  pp.  44- 
45,  3d  ed. 

Humfrey  and  Chamock  now  showed  cause. — The  door  of  an  out- 
building, if  locked,  has  the  same  privilege  as  the  door  of  a  dwelling- 
house  against  an  entry  for  distress.  "Upon  a  question  about  taking 
a  distress,  it  was  held,  that  a  padlock  put  on  a  barn's  door  could  not 
be  opened  by  force  to  take  the  corn  by  way  of  distress ;  per  Ld.  Ch. 
Justice  Hardwigke.  Summer  Assizes  at  Exter,  1735 ;"  9  Yin.  Abr. 
128,  Diitress  (E.  2)  pi.  6.  The  same  case  is  cited  in  note  (2)  to  Poole 
V.  Longuevill,  2  Wms.  Saund.  284  c.  (6th  ed.)  So  in  Co.  Lit.  161  a, 
it  is, said:  «  ^Uncloser*  is  here  also  described,  and  need  no  other  expli- 
cation ;  for  the  lord  cannot  break  open  the  gates,  or  break  down  the 
enclosures  to  take  a  distress,  and  therefore  the  law  accounts  it  a  dis- 
seisin." Lideed,  from  the  use  of  the  room  over  the  stable  as  a  servant's 
sleeping  room,  the  stable  was  in  law  a  distinct  dwelling-house  of  the 
plaintiff;  Bex  v.  Turner,  1  Leach  Ca.  C.  305,  4th  ed.,  Bex  v.  West- 
wood,  Buss.  &  By.  495.  in  Penton  t;.  Browne,  the  entry  was  under  a 
fieri  facias. 

Knowlea  and  Gtffardy  contrit. — Penton  v.  Browne  is,  for  the  purpose 
of  this  question,  undistinguishable ;  and  the  facts  of  the  case  decided  by 
*2561  ^^^^  Hardwickb  are  not  stated.  [Lord  Campbell,  C.  J- — 
^  Penton  v.  Browne  may  *be  distinguished ;  for  there  the  entry 
was  in  execution  of  the  law,  whereas  a  distrainor  takes  the  law  into  his 
own  hands.  Patteson,  J. — The  7th  section  of  stat.  11  G.  2,  c.  19, 
gives  power  to  the  landlord,  where  goods  fraudulently  carried  away  by 
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the  tenant  are  placed  in  any  <<  house,  barn,  stable,"  &c.,  locked  up  so 
as  to  prevent  sach  goods  «  from  being  taken  and  seized  as  a  distress  for 
arrears  of  rent,"  <<to  break  open  and.  enter  into  such  house,  barn, 
stable,"  &c.  The  inference  appears  to  be  that  the  right  of  the  dis- 
trainor to  break  open  the  door  of  a  stable  does  not  exist  irrespectively 
of  this  provision.]  That  section  relates  to  goods  carried  off  the  demised 
premises.  [Patteson,  J. — But  the  first  section  of  the  statute  had 
already  put  such  goods  on  the  footing  of  the  goods  distrained  upon  the 
premises.]  Under  the  ordinary  rules  of  law,  Sir  Michael  Foster,  in  his 
discoarse  Of  Homicide,  (a)  observes :  <<  The  rule  that  every  man's  house 
is  his  castle,  when  applied  to  the  case  of  arrests  upon  legal  process, 
hath  been  carried  as  far  as  the  true  principles  of  political  justice  will 
warrant ;  perhaps  beyond  what  in  the  scale  of  sound  reason  and  good 
policy  they  will  warrant :  but  in  cases  of  life  we  must  adhere  to  rules 
well  known  and  long  established.  But  this  rule  is  not  one  of  those 
which  will  admit  of  any  extension.  It  must  therefore,  as  I  have  before 
hinted,  be  confined  to  the  breach  of  windows  and  outward  doors  intended 
for  the  security  of  the  house  against  persons  from  without  endeavour- 
ing to  break  in." 

Lord  Campbell,  C.  J. — It  is  unnecessary  to  consider  the  effect  of 
the  circumstance  that  the  plaintiff's  servant  *uses  the  room  over  r^eofx? 
the  stable  as  a  bedroom,  because  we  are  all  of  opinion  that  the  ^ 
fact  of  the  stable  door  being  locked  does  of  itself  render  this  distress 
unlawful.  The  passage  cited  from  Go.  Lit.  is  very  strong,  and,  rea- 
sonably construed,  applies  to  outer  fastenings  and  to  them  alone.  The 
statute  referred  to  by  my  Brother  Patteson  is  also  very  important :  it 
affords  a  clear  inference  that,  irrespectively  of  the  matters  therein  pro- 
vided for,  the  outer  door  of  a  barn  or  stable  could  not  be  broken  open  for 
the  purpose  of  executing  an  ordinary  distress.  The  doctrine  is  at  least 
not  novel ;  it  was  acted  upon  by  Lord  Hardwigkb  ;  and  his  decision 
is  cited  by  Mr.  Serjt.  Williams  in  his  note  to  Poole  t;.  Longuevill,  2 
Wms.  Saund.  284  c,  note  (2)  (6th  ed.)  In  Penton  v.  Browne,  1  Sid. 
186,  it  was  decided,  on  demurrer,  that  the  outer  door  of  an  outhouse 
might  be  broken  open  for  the  purpose  of  executing  a  fieri  facias.  This, 
however,  is  not  inconsistent  with  our  decision ;  for  a  distinction  may 
reasonably  be  made  between  the  powers  of  an  officer  acting  in  execution 
of  legal  process  and  the  powers  of  a  private  individual  who  takes  the 
law  into  his  own  hands  and  for  his  own  purposes.  There  is  another 
well  known  distinction,  that  a  landlord  cannot  distrain  at  all  hours, 
whereas  the  sheriff  is  under  no  such  restriction. 

Patteson,  Coleridge,  and  Wiqhtman,  Js.,  concurred. 

Rule  discharged.(5) 

(a)  Bisoonraes,  Ao.,  p.  319,  o.  8,  ■.  20. 
(6)  Reported  by  H.  Davison,  Esq. 

VOL.  XVI. — 22  P 
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^^.„  *SIR  HENRY  FREDERICK  CAMPBELL,  Knight,  v.  HEW- 
'^i  LITT.    Jim.  16. 

By  the  charter  of  16  C.  S,  eBtabliahing  the  Palaee  Gonrt,  it  wm  granted  that  there  ehoald  for  erer 
be  an  offiee  of  the  Prothonotary  of  the  Courts  and  an  oflBcer  called  the  Prothonotary,  to  mak« 
out  and  enrol  prooeeeea,  pleadingn,  jadgmente,  Ac,  and  to  keep  the  rolls  and  records :  and  the 
King  granted  the  office  to  W.  B.,  to  have  and  execute  the  same  by  himself  or  by  hii  sufficient 
deputy  during  W.  B.'s  natural  life.  On  a  vacancy,  the  Marshal  of  the  Household  ws*  to 
appoint  the  new  Prothonotary,  who  should  be  admitted,  Ao,,  and  might  have  and  exercise  the 
office  during  his  natural  life  by  himself  or  by  his  sufficient  depu^  or  deputies. 

The  Prothonotary,  in  1848,  revoked  by  deed  the  appointment  of  his  deputy,  and  appointed 
another  by  deed.  The  Judge  of  the  Palace  Court»  deeming  this  person  insufficiently  qnslified, 
rejected  him,  and  himself  appointed  the  party  previously  dismissed,  who  had  not  ceaa4Bd  to  act 
and  to  receive  the  fees  payable  to  the  Prothonotary.  He  had  received  these  fees  while  in  office 
under  the  Prothonotary's  appointment ;  and  the  practice  had  been  that  he  retained  p*irt  and 
paid  over  the  rest  in  stated  portions  to  the  Knight  Marshal,  the  Steward,  and  the  Prothftuotary. 

In  an  action  by  the  Prothonotary  against  this  deputy  for  money  had  and  received :  Held; 

That  the  offices  of  Prothonotary  and  deputy  Prothonotary  were  not  distinct,  and  tha^  in  the 
absence  of  special  contract,  the  deputy  acted,  and  received  fees,  on  behalf  of  the  Prothonotary. 

That  the  retention  of  fees  by  the  deputy  on  his  own  account  must  be  ascribed,  not  to  a^y  inde- 
pendent right,  but  to  agreement  between  him  and  the  Prothonotary. 

That  the  Prothonotary's  revocation  of  the  appointment  determined  the  agreement  and  the  deputy'i 
right  to  retain  any  part  of  the  fees :  though,  if  ha  unavoidably  eontinned  to  perform  duties  oa 
behalf  of  the  Prothonotary,  he  might  perhaps  have  a  cross  claim  for  remuneration. 

That  the  Judge  of  the  Court  might  refuse  an  insufficient  deputy  nominated  by  the  Prothonotary, 
but  could  not,  of  his  own  authority,  appoint  another  deputy. 

The  Prothonotary,  seeking  to  recover  his  share  of  the  fees  received  by  the  deputy  before  the  dis- 
missal, and  all  the  fees  received  afterwards,  delivered  the  following  particular: 

"  This  action  is  brought  to  recover  the  amount  of  fees,  profits,  and  emoluments  received  by  the 
defendant,  as  deputy  prothonotary  of  the  Palace  Court,  on,  from,  and  after  the  20th  November, 
1848,  to  the  commencement  of  this  suit ;  the  plaintiff,  who  is  the  Prothonotary  of  the  raid 
Court,  having  on  the  last-mentioned  day  revoked  all  or  any  authority  of  the  defendant  to  set 
as  such ;  also  the  amount  prior  to  the  said  20th  day  of  November,  up  to  and  inclading  the  6(h 
day  of  October,  1848.  The  plaintiff  does  not  know  the  exact  amount  of  such  fees,  profits,  and 
emoluments,  but  the  same  is  in  the  knowledge  of  the  defendant" 

Held,  CoLKRiDOB,  J.,  dubitante,  a  sufficient  particular  to  entitle  plaintiff  to  recover  both  the  fees 
due  to  the  Prothonotary,  as  such,  before  the  revocation,  and  all  the  fees  received  since  then. 

Debt  for  money  had  and  received.  Plea :  Never  indebted.  Issue 
thereon.     Particular  of  demand  as  follows. 

«  This  action  is  brought  to  recover  the  amount  of  fees,  profits,  and 
emoluments  received  by  the  defendant,  as  Deputy  Prothonotary  of  the 
Palace  Court,  on,  from,  and  after  the  20th  of  November,  1848,  to  the 
commencement  of  this  suit ;  the  plaintiff,  who  is  the  Prothonotary  of 
^^-Q..  the  *said  Court,  having  on  the  last-mentioned  day  revoked  all 
-'or  any  authority  of  the  defendant  to  act  as  such ;  also  the  amoont 
prior  to  the  said  20th  day  of  November,  1848,  up  to  and  including  the 
6th  day  of  October,  1848.  The  plaintiff  does  not  know  the  exact 
amount  of  such  fees,  profits,  and  emoluments,  but  the  same  is  in  the 
knowledge  of  the  defendant.'' 

On  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  Michael- 
mas term,  1849,  the  plaintiff  produced  in  evidence  a  charter  of  16 
Charles  2d  creating  the  Palace  Court. 

By  that  charter,  King  Charles  2d  did  grant,  ordain,  and  appoint  that 
there  should  be  for  ever  in  the  said  Court  a  certain  ofiBce  which  should 
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be  cftUed  and  named  the  office  of  the  Prothonotary  of  the  Court  of  the 
Lord  the  King  of  the  Palace  of  the  King  at  Westminster ;  and  by  the 
said  letters  patent  his  said  Majesty  did  make,  erect,  and  constitate  for 
his  said  Majesty,  his  heirs  and  successors,  the  office  of  the  Prothonotary 
of  his  Majesty's  said  Court  of  the  Palace,  &c.  His  said  Majesty  willed 
also,  and  by  the  said  letters  patent  for  himself  his  heirs  and  successors 
did  grant,  that  there  should  be  for  ever  in  the  same  Court  a  certain 
officeTr  ^ho  should  be  called  and  named  the  Prothonotary  of  the  Court 
of  the  Lord  the  King  of  the  Palace,  &c.,  to  write,  make  out,  and  enrol 
all  and  singular  the  writs,  processes,  mainprizes  or  bails,  bills,  declara- 
tions, bars,  answers,  replications,  rejoinders,  surrejoinders,  issues,  war- 
rants of  attorney,  verdicts,  judgments,  and  other  processes  and  records 
whatsoever  in  the  same  Court,  and  to  keep  the  writs,  rolls  and  records 
whatsoever  of  the  same  Court :  and  did  appoint,  ordain,  and  constitute 
William  Bluck,  Esquire,  to  *be  first  and  then  present  Prothono-  r^ocA 
tarj  of  the  Court  of  the  Lord  the  King  of  the  Palace  of  the  *- 
King  at  Westminster  aforesaid,  to  do  and  execute  all  things  which  be- 
longed to  the  office  of  Prothonotary  of  the  Court  of,  &c.,  of  the  Palace, 
&c. :  and  by  the  said  letters  patent  his  said  Majesty,  for  his  said  Majesty, 
his  heirs,  &c.,  did  give  and  grant  to  the  said  W.  Bluck  the  aforesaid 
office  of  the  Prothonotary  of  the  said  Court,  &c.,  to  have,  hold,  exercise, 
and  execute  the  said  office  of  Prothonotary  of  the  Court,  &c.,  to  the 
said  W.  Bluck,  by  himself  or  by  his  sufficient  deputy  or  sufficient 
deputies,  during  the  natural  life  of  the  same  W.  B.  His  Majesty  also 
billed,  and  by  the  said  letters  patent,  &c.,  did  grant,  that  from  time  to 
time,  and  at  all  times  after  the  death  of  the  aforesaid  W.  B.,  or  after 
the  said  office  of  Prothonotary  by  the  reassignment,  removal,  or  surren- 
der of  W.  B.,  or  by  any  other  means,  should  happen  to  be  vacant,  and 
so  thenceforth  as  often  as  the  case  should  so  happen,  it  might  and  should 
be  lawful  for  the  Marshal  of  the  Household  of  his  said  Majesty,  his 
heirs  and  successors,  for  the  time  being,  to  nominate  and  choose  one 
other  discreet  and  fit  man  to  become  and  be  the  Prothonotary  of  the 
Court  aforesaid,  which  said  Prothonotary,  so  nominated  and  chosen  by 
the  Marshal  of  the  Household  aforesaid  for  the  time,  should  be  admitted 
from  time  to  time  to  execute  the  said  office:  and  that  he  who  should  be 
from  time  to  time  so  nominated,  chosen,  and  admitted  into  the  office  of 
Prothonotary  of  the  Court  aforesaid  might  have  and  exercise  that  office 
during  his  natural  life,  to  be  executed  by  himself  or  by  his  sufficient 
deputy  or  deputies. 

The  plaintiff,  on  the  resignation  of  the  then  *Prothonotary,  r^o/.^ 
was,  on  27th  April,  1792,  appointed  Prothonotary  for  life.(a)  ^ 

(a)  The  appointment  wm  u  foUows : 

**  To  ftU  to  whom  these  presents  shall  oome,  the  Honourable  Sir  Sidney  Meadowm,  Knight, 
Manhal  of  the  ancient  Court  of  the  liarshalsea,  and  one  of  the  Judges  of  the  Court  of  our 
Sovereign  Lord  the  King  of  His  Majesty's  Palace  at  Westminster,  seiideth  greeting  :  Know  ye 
thAt  I,  the  said  Sir  Biuhbt  Mkaoows,  much  trusting  to  the  integrity/'  Ac,  "of  Henry  Frederick 
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At  that  time  a  person  named  Grutchlej  was  acting  as  deputy  Protbo- 
notarj  :  he  continued  to  act  as  Buch  until  1812,  when  the  then  Steward 
and  Judge  of  the  Palace  Court  suspended  him  for  misconduct^  and 
appointed  John  Ghurcher  Hewlitt  (father  of  the  defendant)  deputy  Pro- 
thonotary  in  his  stead. (a)  Hewlitt  the  elder,  down  to  the  time  of  his 
death,  in  September,  1848,  continued  deputy  Prothonotary.  In  the 
latter  years  of  his  life  the  defendant  occasionally  acted  for  him.  The 
"^9^91  "^P^^^^^^^  during  all  this  time,  received,  first  from  Crutchley,  and 
-*  afterwards  from  Hewlitt  the  elder,  his  emoluments  as  Protho- 
notary. The  plaintiff  was  a  general  oflScer  in  active  service  in  Spain  in 
1812,  and,  it  was  admitted,  did  not  in  any  way  interfere  in  the  business 
of  the  Court,  until,  on  the  death  of  Hewlitt  the  elder  in  September, 
1848,  he  claimed  to  appoint  the  successor.  Hewlitt  the  defendant 
claimed  to  be  already  deputy.  The  plaintiff,  on  20th  November,  1848, 
by  a  deed  poll,  revoked  all  authority  which  he  might  have  given  to  the 
defendant  to  act  as  deputy  Prothonotary,  and  by  another  deed  poll  of 
the  same  date  appointed  a  gentleman  named  Bellamy  to  be  deputy  Pro- 
thonotary.(i) 

Campbell,  Esq.,  for  divers  good  caiues  and  ooosiderations  me  hereunto  especially  moving,  hare 
given  and  granted,  and  by  these  presents  do  give  and  grant,  nnto  the  aforesaid  H.  F.  C.  the  office . 
or  place  of  Prothonotary  of  the  said  Conrt,  vacant  by  the  resignation  of  Charles  Pierrepoint,  Esq., 
together  with  all  and  singnlar  the  fees,  wages,  rewards,  profits,  and  advantages  and  emoluments 
whatsoever  to  the  said  office  belonging  or  appertaining :  And  moreover  I,  the  said  Sir  SmixY 
Mbabows,  do  name,  oonstitate,  and  appoint  the  said  H.  F.  G.  to  be  Prothonotary  of  the  said  ancient 
Conrt  of  the  Marshalsea  and  of  the  Conrt  of  our  Sovereign  Lord  King  George  of  His  M^estys 
Palace  of  Westminster,  his  heirs  and  successors,  to  have,  hold,  and  enjoy  the  said  office  for  the 
term  of  his  natural  life,  if  he  shall  so  long  well  demean  and  behave  himself,  with  all  and  singnlar 
the  fees,  wages,"  Ac,  (as  above,)  "  to  the  said  office  belonging  or  in  any  wise  appertaining,  in  u 
ample  manner  and  form  as  any  other  or  others  have  heretofore  had,,  held,  ex^joyed,  oeenpied,  or 
received,  or  of  right  ought  to  have,  hold,  occupy,  or  receive,  in  the  said  offico.  In  witoess 
whereof,"  Ao.     (Signature  and  seal :  date,  April  27th,  1792.) 

(a)  The  terms  of  the  appointment  were :  **  The  Court  do  therefore  suspend  the  said  William 
Crutchley  from  his  office,  and  appoint  the  said  John  Ghurcher  Hewlitt  to  act  during  such  sas- 
pension  in  his  stead  until  further  order :  and  the  Court  doth  further  order  and  direct  thst  the 
said  J.  C.  Hewlitt,  during  the  time  he  shaU  act  as  aforesaid,  shall  receive  and  be  aoconntaUe  for 
all  the  fees  in  the  same  manner  as  the  deputy  Prothonotary  heretofore  has  been." 

(6)  The  operative  part  of  this  deed  wss  as  follows  : 

u  j»  « haxe  nominated  and  appointed,  and  by  these  presents  do  nominate  and  appoint,  the 
said  Charles  Bellamy  to  be  my  deputy  in  the  said  office  of  Prothonotary  of  the  said  Coorta  and 
each  of  them,  together  with  all  and  singular  the  fees,  wages,  rewards,  profits,  advantages,  and 
emoluments  whatsoever  to  the  said  C.  Bellamy  as  such  my  deputy  as  aforesaid  belonging  or 
appertaining :  To  have,  hold,  and  enjoy  the  said  appointment  during  my  will  and  pleasure  in  as 
ample  manner  and  form  as  any  other  or  others  my  deputy  or  deputies  hath  or  have  heretofore 
bad,  held,  enjoyed,  occupied,  or  received,  or  of  right  ought  to  have,  hold,  occupy,  or  receive,  ss  such 
my  deputy  as  aforesaid ;  and  I  do  hereby  authorise  and  empower  the  said  C.  Bellamy  in  my 
name,  and  as  my  act  and  deed,  or  otherwise  as  occasion  may  require,  to  ask,  demand,  recorer, 
and  receive  of  and  from  John  C.  Hewlitt  of  Chancery  Lane,  in  the  county  of  Middlesex,  wioe 
and  spirit  merchant,  or  other  the  person  or  persons  having  the  custody  of  the  same,  or  liable  Ui 
deliver  over  the  same,  aU  and  every  the  writs,  processes,  mainprizes/'  Ac,  "judgments,  ao-J 
other  the  processes,  writs,  rolls,  and  records  whatsoever,  of  the  same  Courts  and  each  of  them. 
which  now  are  or  is  or  may  be  in  the  hands  or  possession,  custody  or  power,  of  the  said  J.  C. 
Hewlitt  or  of  any  other  person  or  persons  as  aforesaid :  And  dso  in  like  manner,  in  my  mune 
and  as  my  act  and  deed,  or  otherwi<*e  as  occasion  may  require,  to  a^tk,  demand,  recover,  sot* 
receive  of  and  from  the  said  J.  C.  Hewlitt  or  other  the  person  or  persons  having  Urt  custody  or 
|K>B8ession  of  the  same,  or  liable  to  pay  or  deliver  over  the  aame,  all  and  singnlar  the  fees^  som 
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*Mr.  Bellamy,  on  the  24tli  November,  1848,  produced  these  r^o^c^ 
deeds  before  the  Judge  of  the  Palace  Court,  and  claimed  to  be  '- 
admitted  to  act  as  deputy  Prothonotary  by  virtue  of  the  appointment. 
The  Judge,  on  the  alleged  ground  that  Mr.  Bellamy  was  unacquainted 
with  the  practice  of  the  Court,  and  therefore  not  a  sufiScient  deputy, 
rejected  him,  and  immediately  himself  appointed  the  defendant  deputy 
Prothonotary.  The  defendant,  claiming  under  this  appointment  by  the 
Judge,  continued  to  act  as  deputy  Prothonotary. 

An  account  signed  by  the  defendant,  styling  himself  deputy  Protho- 
notary, and  sent  to  the  plaintiff,  was  put  in.  By  it  the  defendant 
debited  himself  with  fees  received  for  the  Prothonotary  up  to  Michael- 
mas, 1848,  and  credited  himself  with  the  balance  as  paid  on  7th  Novem- 
ber, 1848,  to  the  plaintiff's  account  at  his  banker's.  A  schedule  of  the 
fees  in  the  Palace  Court,  signed  by  the  defendant,  was  also  in  evidence. 
It  had  been  made  out  by  him,  when  acting  for  his  father,  for  the  pur- 
pose of  claiming  compensation  under  stat.  7  &  8  Vict.  c.  96,  ss.  70,  71. 
By  this  schedule  it  appeared  that  the  fees  received  were  divided  in  dif- 
ferent proportions  between  the  Knight  Marshal,  the  Steward,  the  Pro- 
thonotary, the  deputy  Prothonotary,  and  other  officers. 

The  defendant  contended  that  the  plaintiff  could  not  in  this  action 
recover  the  portion  of  the  fees  which  it  was  admitted  belonged  to  him 
as  the  Prothonotary,  because,  by  the  form  of  the  particulars,  he  had 
restricted  *his  claim  to  what  was  received  «  as  deputy :"  and  r^Qni 
that  the  defendant  was  himself  entitled  to  retain  the  fees  which,  ^ 
as  he  contended,  belonged  to  the  deputy  Prothonotary  as  a  distinct 
officer,  inasmuch  as,  by  the  appointment  of  the  Judge  of  the  Palace 
Court,  he  was  deputy  Prothonotary ;  or,  if  he  was  not,  that  at  all  events 
the  plaintiff  could  not  recover  those  fees,  as  they  belonged  in  that  case 
to  Bellamy. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff  for  two  nominal 
sums  of  Is.  each  ;(a)  one  in  respect  of  the  Prothonotary's  share  of  the 
fees,  the  other  of  the  deputy  Prothonotary's  share ;  subject  to  leave  to 
more  to  enter  a  verdict  for  the  defendant  as  to  both  or  either  sum,  on 
the  above  grounds. 

Sir  F.  ThesigeTj  in  Hilary  term,  1850,  obtained  a  rule  nisi  accordingly* 

Peacock  and  Cowling  now  showed  oause.^First:  as  to  the  fees  which 
the  defendant  claims  to  retain  as  deputy  Prothonotary.  The  charter 
does  not  create  an  independent  office  of  deputy  Prothonotary^:  it  only 

»nd  sums  of  money,  sod  other  property  and  effeets  be1ongln|^  or  which  hereafter  may  belong,  to 
me  nm  saeh  Prothonotary  as  aforesaid  of  the  iiaid  Conrti  or  either  of  them,  whioh  are  or  is  or  may 
b«  IB  the  hands,  possession,  eostody,  or  power  of  the  sMd  J.  C.  Hewlitt  or  of  any  other  person  or. 
persona."    B«Uamy*s  receipt  for  such  documents  or  moneys  to  be  a  discharge,  Ac.    **  In  wit- 
aoMy**  ke,    (Signatnre  and  seal:  date,  20th  November,  1848.) 

.  (a)  A  mandanns  to  the  Jndge  of  the  Palaoe  Conrt  to  admit  Mr.  Bellamy  was  granted  in 
HUa.T7  term,  1849 :  bat  the  Court  being  abolished  by  stat.  12  A  13  Vict  e.  101,  s.  14,  the  present 
action  was  brought  to  try  the  right  to  the  ofBoe,  and  consequently  to  oompentation  under  sect  17. 

»2 
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gives  license  to  the  Prothonotary  to  exercise  his  ofiSce  by  a  deputy,  who 
is  merely  the  Prothonotary's  servant.     <<  A  deputation  is  good  withoat 
deed ;  for  a  deputy  doth  things  only  as  a  servant,  and  in  right  of  his 
master,  and  so  may  be  made  without  deed;"  16  Yin.  Abr.  117,  tit. 
Officer  and  Offices  (I  8),  pi.  1.    Lord  Holt  in  Lane  v.  Cotton,  1  Salk. 
17,  18,  S.  C.  12  Mod.  472,  488,  9,  held  that  <<  What  is  done  by  the 
deputy  is  done  by  *the  principal,  and  it  is  the  act  of  the  princi- 
pal, who  may  displace  him  at  pleasure,  even  though  he  were 
constituted  for  life:"  and  that  <<the  act  of  the  deputy  may  forfeit  the 
office  of  his  principal  :*'  a  very  sufficient  reason  why  the  principal  should 
have  the  power  of  appointment  and  revocation.    In  Gt>doIphin  v.  Tader, 
2  Salk.  468,  this  Court  held  that,  « though  a  deputy  by  his  constitution 
is  in  place  of  his  principal,  yet  he  has  no  right  to  the  fees,  they  still 
continue  to  be  the  principal's."     Spry  v.  Emperor,  6  M.  Jt  W.  639  t(a) 
(which  turned  upon  the  claim  of  a  rector  to  fees  on  burials  performed 
by  another  minister  in  his  parish),  also  illustrates  that  point.     In  Gnlli- 
ford  V,  De  Gardonell,  2  Salk.  466,  it  is  expressly  laid  down  that .  the 
fees  "must  be  sued  for  in  the  principal's  name ;  for  they  belong  to  him, 
though  out  of  them  a  share  is  to  be  allowed  to  the  deputy  for  his  ser- 
vice."   In  Clecott  V.  Dennys,  Cro.  Eliz.  67,  a  bail  bond  taken  by  the 
sheriff's  deputy  (though  not  appointed  by  deed)  was  held  to  be  taken 
in  right  of  the  sheriff.     The  relation  which  an  under-sheriff  bears  to  a 
sheriff,  as  his  deputy  in  performing  ministerial  functions,  is  shown  by 
Norton  v.  Simmes,  Hob.  12.     In  Bulstrode  v.  Gilburn,  2  Stra.  1027,  it 
was  held  that  the  deputy  of  the  then  Prothonotary  of  the  Palace  Court 
was  entitled  to  retain  no  more  of  the  fees  than  he  had  stipulated  for. 
In  that  case  the  stipulation  was  by  deed ;  here  it  was  implied  by  the 
practice;  but,  so  soon  as  the  plaintiff  revoked  the  permission  to  act  as 
deputy,  the  defendant  ceased  to  be  entitled  to  retain  anything ;  and  the 
whole  fees  from  the  time  of  the  revocation  belonged  to  the  plaintiff,  as 
between  him  and  the  defendant.     If  indeed  the  charter  had  created  a 
Macn  distinct  office  of  deputy  ^Prothonotary,  with  distinct  fees,  then 
•^  no  doubt  the  officer,  though  called  deputy,  would  not  be  so  in 
fact,  and  the  fees  would  belong  to  the  person  really  holding  the  office, 
and  not  be  recoverable  by  the  plaintiff;  Ghreen  v.  Hewett,  1  Peake's  N. 
P.  C.  182.     That  makes  the  whole  a  question  on  the  construction  of 
the  charter.     The  language  there  used  brings  the  case  within  the  gene- 
ral principle,  and  shows  that  the  functions  here  are  performed,  and  the 
fees  received,  virtually  by  the  Prothonotary. 

They  also  insisted  that  the  particular  was  not  confined  in  the  manner 
contended  for  on  the  other  side,  and  could  not  have  misled  the  defenrl- 
ant.(() 

Sir  jP.  ThestgeTy  KnowUe^  and  Chrrie,  contri,  contended,  first,  that 

(a)  And  see  King  e.  Alston,  12  Q.  B.  971  (B.  C.  L.  B.  toL  64). 
(6)  Reported  thus  Ui  bjr  C.  Blaokbnra,  Esq. 
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the  particnlar  was,  at  any  rate,  too  indefinite,  as  not  showing  distinctly 
whether  the  plaintiff  claimed  the  fees  due  to  the  Prothonotary,  or  those 
received  by  the  defendant  as  depnty  since  20tli  November,  1848,  or 
both ;  and  therefore  was  insufficient  according  to  Mearing  v.  Hellings^ 
14  M.  k  W.  Tll.t 

Bat  the  Court  intimated  a  contrary  opinion  during  the  argument ; 
and  counsel  admitted  that  the  substantial  question  was  whether  the 
defendant  was  entitled  to  retain  the  deputy's  fees  received  since  the 
last-mentioned  date.    As  to  tbis  point  they  argued  as  follows. 

The  Prothonotary  can  have  no  right  to  demand  fees  which,  whether 
by  charter  or  custom,  the  deputy  had  hitherto  received  as  belonging 
to  himself.     And  the  evidence  showed  such  a  receipt.    [Lord  Camp- 
bell, C.  J. — Founded,  as  it  seems,  upon  some  arrangement  between 
*the  Prothonotary  and  the  deputy  as  to  the  proportion  of  fees  r^^niin 
which  the  deputy  should  retain  as  his  own :  but  could  that  con-  *- 
tinue  after  revocation  of  the  Prothonotary's  appointment  ?]     There  is 
nov  evidence  of  an  arrangement.     GuUiford  v.  Cardonell,  2  Salk.  466, 
and  Godolphin  v.  Tudor,  2  Salk.  468,  were  cases  of  express  agreement 
by  bond ;  and  in  the  latter  the  Court  noticed  that  the  salary  was  certain. 
At  least  the  deputy  here  went  on  receiving  the  fees ;  and  the  plaintiff 
does  not  show  that  he  himself  was  entitled  to  them.     The  amount  was 
uncertain ;   and,  by  usage,  the  deputy's  and  the  Prothonotary's  fees 
were  treated  as  distinct.     [Lord  Campbell,  C.  J. — Usage  is  of  no 
importance  where  we  have  direct  evidence  as  to  the  origin  of  the  Court. 
The  Crown,  by  charter,  appointed  a  Prothonotary,  with  fees,  and  with 
power  to  make  a  deputy :  could  the  Palace  Court  afterwards  appoint  a 
deputy  independently  of  him,  and  bind  the  suitors  to  pay  fees  to  such 
deputy  ?]    It  is  enough  for  the  present  argument  if  the  deputy's  fees 
are  not  claimable  by  the  Prothonotary.    But  the  Court  had  this  power. 
Lord  Coke,  commenting  (2  Inst.  425)  on  c.  80  of  the  Statute  of  West- 
minster the  second  (1  Stat.  13  Ed.  1),  says :  <«  Hereby  it  appeareth 
that  the  Justices  of  Courts  did  ever  appoint  their  clerks,  some  of  which 
after  by  prescription  grew  to  be  officers  in  their  Courts  ;  as  here  it  is 
put  for  example,  that  the  Justices  of  the  Benches  in  their  circuits  had 
clerks  that  enrolled  all  pleas  pleaded  before  them  as  anciently  they, 
used  to  have,  that  is,  as  by  the  common  law."    <<  The  law,  as  here  it 
appeareth,  did  appropriate  to  the  Justices  the  making  of  their  own 
clerks  and  officers,  and  so  to  proceed  judicially  by  their  own  1-4,0^0 
•instruments."    In  Walter  Chute's  Case,  12  Rep.  116,  117,  it  ^ 
was  held  that  «  Every  Court  shall  choose  officers  either  by  law  or  pre- 
scription."   [Lord  Campbell,  C.  J. — I  doubt  if  the  Court,  as  a  Court, 
could  appoint  a  deputy.]    They  may  control  the  appointment.     If  an . 
insufficient  deputy  is  made,  they  may  reject  him  :  and  it  may  be  inferred 
from  Greene  v.  Hewett,  1  Peake's  N.  P.  C.  182,  that,  if  they  do  so,  the . 
deputy's  fees  cannot  belong  to  the  principal  till  he  has  revoked  the  bad 
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appointment,  and  made  a  new  one.  That  all  fees  received  by  whatever 
deputy  are  virtually  paid  to  the  principal,  cannot  be  contended  for,  at 
least  in  the  present  case.  Bulstrode  v,  Gilburn,  2  Stra.  1027,  does  not 
oblige  the  Court  to  sanction  any  view  inconsistent  with  this.  Where 
the  officer  does  not  know  the  business  of  the  office  himself,  and  appoints 
a  deputy  unacquainted  with  it,  and  will  not  make  another  appointment, 
the  Court  must  have  power  to  appoint.  [Lord  Campbell,  C.  J. — If  the 
officer  cannot  execute  the  office  himself  and  will  not  appoint  a  proper 
deputy,  he  is  guilty  of  malversation,  and  ought  to  be  removed.  Erlk, 
J. — The  insufficiency  here  was  only  a  want  of  acquaintance  with  the 
peculiar  practice  of  the  Court.  It  does  not  appear  that  the  deputy  was 
ignorant  of  the  law  generally.  Lord  Campbell,  C.  J. — The  practice 
of  the  Court  of  Common  Pleas  differs  from  the  practice  of  this  Court : 
but  a  practitioner  in  this  Court  would  not  be  unfit  to  be  a  Judge  of  the 
Common  Pleas.  Common  lawyers  have  been  appointed  to  the  Great 
Seal.]  The  evidence  here  showed  that  a  former  appointment  had  been 
made  by  the  Court.  [Lord  Campbell,  C.  J. — ^What  tenure  would  tTie 
person  so  appointed  have  in  his  office  ?]  Probably  a  freehold ;  the  Court 
having  a  right,  as  incident  to  its  constitution;  of  providing  that  the 
*of^Ql  ^^^^^^  ^^  ^^^  office  ^should  be  effectually  performed.  That  an 
•'  office  concerning  the  administration  of  justice,  the  revenue  of  the 
Crown,  or  the  interest,  benefit,  or  safety  of  the  subject,  may  be  treated 
aa  void  if  conferred  upon  one  who  has  no  skill  or  knowledge  to  execute 
it,  appears  from  16  Vin*  Abr.  108,  9,  tit.  Officer  and  Offices  (D),  pi.  1 
to  6,  and  Com.  Dig.  Officer  (B  6),  where  Dorrington's  Case,  Hardr.  130, 
is  cited,  (a)  Among  the  placita  in  Viner  just  referred  to,  is  Vynter's 
Case  (pi.  8),  reported  in  Dyer,  2  Dyer,  150  b,  S.  C.  2  Anderson,  118, 
pi.  63,  where  the  King  made  a  person  coroner  and  attorney  of  the  King 
in  B.  R.  by  patent,  and  <<the  Justices  of  B.  B.  with  the  assent  of  the 
Justices  of  C.  B.  refused  him,  because  he  was  not  exercised  in  this 
office :"  and  another  was  appointed.  [Lord  Campbell,  C.  J. — By  the 
Crown,  not  by  the  Court.  Half  of  your  proposition  is  made  out  most 
distinctly :  but  you  have  to  show  that  when  the  Court  reject  they  may 
make  a  new  appointment.]  At  all  events  the  difficulty  first  stated 
remains ;  that  the  Prothonotary  cannot  claim  the  deputy's  fees,  they 
being  distinct  from  his  own.  [Lord  Campbell,  C.  J. — Suppose  there 
were  no  deputy.]  The  Prothonotary  could  not  then  recover  deputy 
Prothonotary's  fees,  which,  according  to  the  particular,  he  claims  in 
this  action.  The  fees  here  are,  in  fact,  apportioned  among  several 
persons.  And,  if  there  is  any  fee  which  belongs  to  the  deputy  in  right 
of  a  distinct  office,  the  plaintiff  cannot  Bucceed.  It  is  also  a  question 
whether  this  action,  so  far  as  the  deputy's  fees  are  concerned,  ought 
not  to  have  been  brought  by  Bellamy,  whom  the  plaintiff  himself 
appointed  deputy  with  all  the  fees,  wages,  profits,  &c.,  "  to  the  said 

(a)  See  The  Cue  of  MonopoUet,  11  Rep.  84  b,  87  a. 
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Charles  Bellamy  as  such  my  deputy  as  aforesaid  belonging  or  apper* 
taining." 

*Lord  Campbbll,  C.  J. — ^This  rule  must  be  discharged.    The  r^Qr^/j 
point  as  to  the  particular  is  of  small  importance ;  but  I  must  ^ 
say  I  think  it  sufficient  for  both  parts  of  the  claim.     It  apprises  the 
defendant  that  the  plaintiff  demands  so  much  of  the  fees  as  the  defend- 
ant received  on  the  Prothonotary's  account  before  the  time  of  dismissal, 
and  all  that  he  has  received  since.     That  is  the  plain  interpretation  ; 
the  particular  could  not  mislead.     The  main  question  is,  whether  the 
defendant  properly  filled  the  office  of  deputy,  and  is  liable  in  this  action 
for  the  fees.     If  it  had  been  shown  that  there  were  two  distinct  offices, 
one  of  principal  and  the  other  of  deputy,  and  fees  belonging  to  each, 
and  that  the  defendant  was  deputy  during  the  times  in  question,  the 
argument  on  his  side  would  be  well  founded.     But  we  must  look  to  the 
charter.     This  is  not  an  immemorial  Court ;  and  there  is  no  room  for 
any  presumptions.     The  charter  is  of  Charles  the  Second.     It  grants 
that  there  shall  be  a  Prothonotary,  and  one  only ;  it  gives  to  the  first 
appointed  Prothonotary  power  to  appoint  a  deputy  :  he  is  to  hold  and 
execute  the  office,  by  himself  or  his  sufficient  deputy  or  deputies,  during 
jthe  term  of  his  natural  life :  and  his  successor,  to  be  nominated  by  the 
Marshal  of  the  Household,  is  in  like  manner  to  have  the  office  daring 
his  life,  to  be  executed  by  himself  or  by  his  sufficient  deputy  or  deputies. 
One  office  is  created,  and  the  power  of  creating  a  deputy  given  in 
express  terms  to  the  principal.    The  words  are  those  usually  employed, 
and  are  abundantly  sufficient.    Reference  has  been  made  to  usage ;  but 
that  must  have  a  legal  origin ;  and  in  this  case  there  can  be  no  such 
origin  of  a  usage  to  appoint  two  distinct  officers,  the  charter  not  giving 
power  to  do  so.     Mr.  Knotales  said  (and,  if  the  assumption  had  been 
well  founded,  the  ^defendant  would  have  been  entitled  to  judg-  r^eOTi 
ment),  that  if  the  officer  was  deficient  in  qualification  he  might  '- 
be  removed,  and  the  Court  might,  in  his  stead,  appoint  another,  who 
ahoald  have  the  same  interest  in  the  office  as  the  party  removed.     He 
Bocceeded  in  showing  that  a  Court  may  refuse  to  admit  an  unqualified 
ministerial  officer,  and  that  they  may  remove  the  officer  if  he  is  found 
anfit :  but  he  utterly  failed  to  establish  the  other  point,  that  the  Court 
may  appoint  another  officer  in  the  place  of  one  so  removed.   In  the  case 
which  was  cited,  of  a  coroner  and  attorney  in  the  time  of  Edward  the 
Fourth,(a)  this  Court  was  very  properly  consulted  as  to  the  fitness  of  a 
party  appointed,  and  of  another  who  was  proposed  to  succeed  him :  but 
the  successor  was  appointed  by  Edward  the  Fourth,  not  by  this  Court. 
Nor  has  any  instance  been  adduced  to  show  that  the  Court,  in  such 
case,  may  of  its  own  authority  appoint  the  officer.     The  usage,  here^ 
is  immaterial :  and  the  power  which  has  been  arrogated  by  the  Court 
does  not  exist.    The  authority  of  the  defendant,  then,  was  put  an  end! 

(a)  Vjoter"!  mm,  2  Djer,  150  b,  S.  C.  3  AndonoD,  118,  pi.  03. 
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to  by  the  reyocation  of  his  appointment ;  from  thenceforth  he  executed 
the  office  of  deputy  without  authority ;  and  all  the  fees  which  he  received 
afterwards  were  received  to  the  use  of  the  principal  officer  whose  func- 
tions he  had  usurped.  From  the  time  when  there  was  no  longer  a 
deputy  there  was  no  distinction  between  the  fees.  It  has  been  con* 
tended  that  Bellamy,  and  not  the  plaintiff,  ought  to  have  brought  this 
action :  but  that  is  between  the  plaintiff  and  Bellamy :  it  is  not  an 
objection  which  lies  in  the  mouth  of  the  defendant. 
*979i       *Pattkson,  J. — The  main  question  is  whether  there  were  two 

^  distinct  officers  having  distinct  fees,  so  that  the  defendant  had  a 
right  to  receive  his  whether  the  Prothonotary  chose  that  he  should  do 
80)  or  not.  If  that  had  been  so,  and  there  had  been  a  dispute  between 
Mr.  Bellamy  and  the  defendant  on  the  right  to  be  deputy,  the  action 
certainly  should  have  been  brought  by  one  of  those  parties  against  the 
other. .  But  I  do  not  find  that  there  was  any  such  distinct  office  of 
deputy.  The  charter  does  not  oblige  the  Prothonotary,  but  only  em- 
powers him,  to  appoint  a  deputy :  and,  if  he  does  so,  there  is  still  one 
entire  office  of  Prothonotary,  and  nothing  more.  The  case  in  Strange 
between  the  Prothonotary  of  the  Palace  Court  and  his  deputy  (Bulstrode 
V.  Gilburn,  2  Stra.  1027),  entirely  accords  with  the  view  that  the 
division  of  fees  between  them  has  been  matter  of  express  arrangement. 
It  is  so  treated  throughout  that  case.  And  the  schedule  of  fees  which 
was  produced  in  the  present  case(a)  confirms  the  supposition  that  the 
division  actually  made  here  can  only  have  been  by  actual  agreement. 
If  so,  the  plaintiff  \a  the  only  proper  person  to  maintain  this  action ; 
the  fees  not  being  attached  to  the  office  of  the  deputy.  While  the  agree- 
ment subsisted,  the  plaintiff  could  not  treat  the  sums  received  by  the 
defendant  as  had  and  received  to  his  use,  because  they  were  received 
by  the  deputy  under  an  express  contract.  But,  after  the  dismissal, 
whether  another  person  was  appointed  or  not,  or  whether  he  was  legally 
appointed  or  not,  the  agreement  was  at  an  end,  and  the  right  reverted 
♦97^1  *^  ^^®  Prothonotary  as  if  *no  such  contract  had  existed.    We  do 

^  not  know  on  what  terms  Bellamy  was  appointed ;  whether  with 
fees  or  on  a  salary ;  but  it  is  enough  to  say  that  the  agreement  between 
the  plaintiff  and  defendant  was  terminated,  and  the  defendant  is  liable 
to  the  plaintiff  for  the  fees  which  he  received  after  that  time.  As  to  the 
particulars,  they  may  have  been  framed  with  the  view  merely  of  trying 
the  right  to  the  office :  but  they  do  in  effect  demand  the  whole  money 
to  wnich  the  plaintiff  now  makes  claim.  From  the  6th  of  October  to  the 
I^Uth  of  November  the  plaintiff  might  not  be  entitled  to  demand  more 
than  his  share  of  the  fees :  from  the  20th  of  November  to  the  com- 
mencement of  this  action  he  was  entitled  to  the  whole.  The  parti- 
culars extend  over  the  whole  time ;  we  must  not  scan  them  with  very 

i^a)  It  has  not  been  thought  neoesBaiy  to  set  this  forth  otherwise  than  M  it  is  noticed  in  p. 
2(3,  antd. 
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great  nicety ;  and  I  think  they  are  sufficient  to  make  known  the  real 
claim. 

CoLERiDOE,  J. — If  the  question  had  been  substantially  on  the  portion 
of  the  diyisible  fees  belonging  to  the  Prothonotary,  I  should  have 
desired  time  for  consideration  as  to  the  effect  of  the  particular.  But 
it  is  admitted  that  the  material  question  does  not  turn  upon  this :  and 
on  the  second  point  I  agree  with  th^e  rest  of  the  Court.  The  meaning 
of  the  charter  clearly  was  to  create  one  officer  and  one  office,  with  a 
deputy  removable  at  pleasure.  But  the  law  would  engraft  on  that  the 
condition  that  the  deputy  must  be  sufficient  or  the  Court  might  reject ' 
him.  It  has  been  urged  that  in  that  case  there  is  an  inherent  right  in 
the  Court  to  appoint  a  sufficient  deputy :  but  no  authority  has  been ' 
ehown  for  such  a  position ;  and  I  think  it  is  contrary  to  principle.  We 
may  assume  here  *that  there  was  an  insufficient  deputy,  pro-  ^4,074 
perly  rejected.  Till  another  appointment  was  legally  made,  the  *- 
defendant  might  be  properly  acting  ad  interim ;  but  he  was  not  occupy- 
ing the  same  situation  as  before.  He  was  not  doing  duty,  on  receiving 
reward,  as  deputy.  He  was  liable  to  the  Prothonotary  for  the  fees, 
though  he  might  have  a  cross  claim  for  the  work  performed.  It  follows 
that  the  Ptothonotary  was  the  right  person  to  sue  in  this  case :  the 
fees  are  his  fees :  and  there  is  no  defence. 

Erle,  J. — I  think  the  particulars  entitled  the  plaintiff  to  proceed  on 
both  heads  of  the  claim,  being,  in  terms,  for  the  amount  due  before 
revocation  and  the  amount  due  after.  As  to  the  main  point :  the 
charter  constituted  no  distinct  office  of  deputy :  th^  defendant  received 
his  fees  simply  by  virtue  of  his  appointment,  and  had  no  right  to  them 
after  he  was  dismissed.  His  authority  before  was  that  of  an  agent,  and 
was  revoked.  I  agree  that  the  Court  might  reject  an  insufficient  deputy : 
and  we  need  not  discuss  whether  the  acts  which  he  did  afterwards  were 
acts  of  the  Judge  or  not:  it  is  clear  that  he  could  not  afterwards 
dispose  of  the  emoluments. 

Rule  discharged. 


♦LEEMING  and  Another  v.  SNAITH.    Jan.  IT.       [♦275 

Afvampsity  on  the  following  contract:  "J.  B."  (defendant)  "sold  to  L.  and  Co."  (plaintiffi) 
"  what  he  may  pull,  np  to  6th  Jannaiy,  nay  not  leu  than  100  paoke,  of  oombing  skin  at  7^  per 
lb.,  dellTered  in  M.,  allowing  3  months  intereit  for  caah,  in  olean  and  dry  condition.  B. 
Beer.  12/48."  Arennents  that  defendant  was  a  poller  or  preparer  for  sale  of  oombing  skin, 
which  ia  a  kind  of  wool.  Mutual  promiees.  Breach  that  defendant  did  not  deUver  100  packs. 
On  demurrer: 

Held  hj  Ijord  CxunmLL,  C.  J.,  Patrsoic  and  Wxohtxax,  Jb.,  that  the  words  "say  not  less 
than  100  packs"  were  not  mere  words  of  expectation,  showing  what  the  parties  supposed  the 
quaatitj  would  prore  to  be,  hut  amounted  to  a  contract  to  deliver  at  least  that  quantity ;  and  ■' 
that  the  breach  was  weU  assigned :  Colvridos,  J.,  dissentiente. 

Assumpsit  on  a  contract,  set  forth  in  these  words.    <<  Jno.  Snaith  of^ 
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Boston  sold  to  Jno.  Leeming  k  Co.  what  he  may  pall  up  to  6  Jan^*  saj 
not  less  than  100  packs  of  combing  skin  at  7^(2.  per  fi>.  delivered  in 
Manchester  allowing  three  mons.  int.  for  cash  in  clean  and  dry  condi* 
tion.  Boston  December  12  /48."  Averments ;  that  Leeming  k  Co. 
were  the  plaintiffs,  and  Snaith  the  defendant ;  that  combing  skin  was  tt 
kind  of  wool ;  and  that  the  defendant  was  a  puller  or  preparer  for  sale 
of  combing  skin.  Mutual  promises,  and  averments  of  performance  bj 
plaintiffs.  Breach:  that,  though  the  defendant  delivered  a  small 
quantity  of  combing  skin,  less  than  100  packs,  he  would  not  nor  did 
deliver  100  packs.     Demurrer  and  Joinder. 

Whicehurttj  for  the  defendant. — There  is  no  averment  that  the 
defendant  pulled  more  combing  skin  than  he  delivered,  or  that  he  pur- 
posely refrained  from  pulling  more.  [Lord  Campbell,  C.  J. — ^Thesole 
question  is  whether  the  words  «<  say  not  less  than  100  packs"  are  to 
be  construed  as  an  express  promise  to  deliver  at  least  100  packs.]  In 
Gwillim  V.  Daniell,  2  C.  M.  A  B.  61,t  S.  C.  5  Tyr.  644,  where  the 
*97fi1  ^^^^^^^^  ^^  ^  deliver  <<  all  the  naptha  that  the  defendant  *might 

-^  make  from  the  Ist  of  June  then  next,  for  and  during  the  term  of 
two  years,  say  from  1000  to  1200  gallons  per  month,"  the  Court  of 
Exchequer  decided  that  the  words  <<say  from  1000  to  1200  gallons  per 
month"  were  not  words  of  contract  that  such  should  be  the  quantity, 
but  merely  expressed  an  expectation  that  it  would  prove  so. 

Cowling  J  contri. — The  sole  question  is,  what  is  the  meaning  of  the 
contract  set  out.  The  plaintiffs  contend  that  it  is  a  contract  to  sell  all 
the  defendant  may  pull,  and  a  warranty  that  he  will  pull  not  less  than 
100  packs.  At  the  date  of  the  contract,  it  may  have  been  essential  for 
the  plaintiff's  business  to  have  at  least  100  packs  before  the  6th  of 
January ;  and  they  may  haye  known  that  they  could  find  employment 
for  any  quantity  which  could  be  pulled  1)y  the  defendant  before  that 
time.  If  such  were  the  facts,  could  they  express  the  bargain  they 
would  wish  to  make  more  clearly  than  they  have  ?  [Lord  Cahpbell, 
C.  J. — But  is  this  argument  consistent  with  the  decision  in  Gwillim  v. 
Daniell  ?]  It  is :  the  words  «  not  less  than"  100  packs  are  express  and 
unambiguous ;  in  Gwillim  v.  Daniell  there  were  no  words  equivalent  to 
them.  The  argument  for  the  defendant  requires  the  Court  to  reject 
the  words  <<  not  less  than*'  altogether.  If  it  is  insisted  by  the  defend- 
ant that  <<say"  has  in  mercantile  usage  the  effect  of  controlling  the 
words  that  follow,  he  should  have  put  on  the  record  an  averment  to  that 
effect  which  the  plaintifls  might  traverse ;  for  they  deny  that  there  is  a 
mercantile  usage  to  that  effect.  [Lord  Campbell,  C.  J. — If  we  are  at 
^cyjww^  liberty  to  import  *our  knowledge  of  mercantile  usage  into  the 

-'  case,  I  believe  « say"  is  not  an  expression  of  doubt  or  uncer- 
tainty, but  is  used  to  call  attention,  as  in  <<  one  thousand  pounds  saj 
JCIOOO."  There  is  a  clear  and  intelligible  distinction  between  words  of 
contract  that  a  thing  shall  be,  and  words  merely  of  expectation  that  it 
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probably  wOl  be ;  and  the  whole  question  is  whether  the  words  «  saj  not 
less  than,"  here  used,  are  the  one  or  the  other.] 

Whitehurit,  in  reply.— Gwillim  v.  Daniell,  2  C.  M.  &  B.  61,t  S.  C. 
5  Tyr.  644,  is  an  express  authority  that  <«  say"  is  a  word  expressing 
uncertainty,  and  showing  that  what  follows  is  mere  expectation. 

Lord  Campbell,  C.  J. — It  appears  to  me  that  the  plaintiffs  are  enti- 
tled to  our  judgment.  When  I  read  this  contract  it  seems  clear  what 
the  intention  of  the  parties  was.  I  think  it  must  be  taken  that  the 
plaintiffs  had  occasion  for  at  least  100  packs  of  combing  skins,  and 
meant  to  stipulate  that  they  should  have  that  quantity  at  least ;  and 
that  they  were  willing  to  bind  themselves  to  take  all  that  the  defend- 
ant might  pull,  beyond  that  quantity.  If  such  be  their  intention,  is  it 
not  clearly  expressed  by  these  words  «  sold"  <<  what  he  may  pull  up  to  6 
January  say  not  less  than  100  packs  ?  Is  not  this  a  stipulation  secu- 
ring to  the  plaintiffs  a  minimum  quantity  of  100  packs  ?  I  give  no 
peculiar  sense  to  the  word  <<say."  I  agree  with  what  is  observed  by 
Lord  Abingbr,  in  Gwillim  v.  Daniell,  that  if  the  word  had  any  peculiar 
sense  that  should  be  averred  on  the  record.  But  I  give  to  the  word  the 
ordinary  sense  in  which  it  is  used  by  common  people.  If  there  had 
been  a  case  ^directly  in  point  putting  a  different  construction  on  r^nno 
such  a  contract,  I  should  have  been  reluctantly  compelled  to  ^ 
decide  in  conformity  with  it ;  but  Gwillim  v.  Daniel  is  not  in  point.  The 
contract  there  did  not  contain  the  words  <^not  less  than;"  and  that  I 
think  a  material  distinction.  I  think  the  construction  of  this  agree- 
ment is  that  it  is  an  absolute  contract  to  supply  100  packs  at  least. 
That  being  so,  the  breach  is  well  assigned,  and  judgment  should  be  for 
the  plaintiffs. 

Pattbson,  J. — I  agree  that  the  insertion  of  the  words  <<  not  less 
than"  distinguishes   this  case  from  Gwillim   v.   Daniell.      There  the 
words  <<say  from  1000  to  1200  gallons"  were  held  to  be  words  of 
expectation  only,  and  not  an  undertaking  that  such  should  be  the  quan- 
tity.    Here  the  parties  have  inserted  between  the  words  "say"  and 
«^  100  packs"  the  words  <<not  less  than."    Now  but  for  the  word  «say" 
that  would  be  clearly  an  undertaking  that  the  quantity  should  be  not 
less  than  100  packs.     Then  does  the  word  <<  say"  control  this  so  as 
to  give  the  words  that  follow  a  different  meaning?   I  think  not.  <<Say" 
is    merely  a  word  pointing  and  giving  an  explanation  of  what  went 
before,  and  is  equivalent  to  «tfaat  is  to  say."     I  think  therefore  that 
the  construction  of  this  contract  is  that  the  defendant  is  to  supply  the 
plaiotiffs  with  at  least  100  packs.     It  is  most  likely  that  such  was  the 
intention  of  the   parties.      The  period  is   very  short,  from  the  12th 
X>ecember  to  the  6th  January ;  and  they  may  well  have  calculated  what 
was  required  for  their  trade  during  that  time,  and  intended  to  bargain 
for  &  certain  minimum.     But  at  all  events  I  think  they  have  expressed 
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such  an  "^intention,  and  that  the  plaintiflfs  are  entitled  to  our 
judgment. 

OoLERinoB,  J. — ^In  this  case  I  have  the  misfortune  to  come  to  a  dif- 
ferent conclusion  from  that  come  to  by  my  Lord  and  my  brothers.  1 
have  not  formed  a  very  decided  opinion ;  and  I  unfeignedly  think  it 
probable  that  I  am  wrong.  But,  as  I  do  entertain  a  different  opiBion, 
I  am  bound  to  state  it.  It  seems  to  me  that  the  parties  to  this  contract 
did  mean  to  leave  the  quantity  wholly  unfixed  by  the  contract.  The 
shortness  of  the  period  may,  as  my  brother  Patteson  remarks,  afford 
an  inference  the  other  way ;  but  we  cannot  properly  say  what  inference 
should  be  drawn  from  that,  unless  we  also  understand  the  nature  of  the 
businesses  of  the  plaintiffs  and  defendant,  the  state  of  their  worb, 
the  ordinary  rate  of  production,  and  other  things,  not  known  to  us, 
though  known  to  the  parties  making  the  contract. 

It  seems  to  me  that  the  plaintiffs,  knowing  the  ordinary  rate  of  pro- 
duction of  the  defendant's  trade,  are  content  to  take  all  he  may  pro- 
'  duce,  and  to  put  down  100  packs  as  an  estimate  of  what  both  parties 
expect  will  be  the  minimum.  No  estimate  of  the  maximum  is  put  down; 
they  do  not  choose  to  do  so.  Such  I  take  to  have  been  the  intention 
of  the  parties.  Have  they  used  words  to  express  it  ?  That  depends 
upon  what  is  the  ordinary  signification  of  the  word  <<  say ;"  for  I  agree 
that,  as  there  is  no  averment  that  it  bears  a  peculiar  signification,  it  is 
to  be  construed  in  its  ordinary  sense.  The  decision  in  Gwillim  v.  Dan- 
iell,  2  C.  M.  &  R.  61^t  S.  C.  6  Tyr.  644,  turned  on  the  construction  of 
*9«m  ^^®  word  "say,"  which  was  there  held  to  mean  "which  we  *esti- 
-^  mate  at."  I  put  the  same  meaning  on  it  here.  The  authority 
seems  express.  I  can  make  no  solid  distinction  between  that  case  and 
the  present ;  and  I  am  unwilling  to  make  a  refined  distinction. 

WiGHTMAN,  J. — I  agree  with  my  Lord  and  my  Brother  Pattbsok  in 
thinking  that  judgment  should  be  for  the  plaintiffs.  All  that  precedes 
the  word  "  say"  in  this  contract  leaves  the  amount  uncertain.  The 
plaintiffs  are  to  have  what  the  defendant  pulls,  which  may  be  10  packs 
or  1000  packs;  but  then  follow  the  words  "say  not  less  than  100 
packs,"  which  seem  to  me  to  fix  the  minimum  quantity  the  defendant 
undertakes  to  supply.  Unless  that  construction  is  put  upon  the  con' 
tract,  no  effect  is  given  to  the  words  "  not  less  than :"  which  words,  I 
think,  distinguish  this  case  from  Gwillim  v.  Daniell. 

Judgment  for  the  plaintiff8.(a) 

(a)  Reported  bj  G.  Blackburn,  Esq. 
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AssmniMit.  Count  stating  that,  in  consideration  thai  plaintiff,  through  placing  confidence  in 
defendants  that  they  were  then  acting  fairly  by  plaintiff  in  then  recommending  him  to  par- 
chase  certain  hops  at  a  certain  price,  purchased  of  defendants  on  their  said  recommendatioii 
the  said  hops  at  the  said  price,  defendants  promised  plaintiff  that  they  were  not  abusing  his 
confidence  in  recommending  him  to  purchase  the  hops  at  the  said  price.  Arerment  that  plain- 
tiff, relying,  Ac,  did  then  through  placing  confidence,  Ac,  (as  before)  purchase  of  defendants 
on  their  said  recommendation  the  said  hops  at  the  said  price,  whereof,  Ac,  (notice).  Breach, 
that  they  were  abusing  his  confidence,  the  hops  not  being  worth  the  price. 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  sufficiently  disclosed  that  the  promise  was 
part  of  the  transaction,  eontemporaneons  with  the  sale ;  and  that  the  consideration  was  suffi- 
cient and  the  eount  good. 

Assumpsit.  The  third  count  was  as  follows :  «  And  whereas,  f^nai 
on,  &c.,  in  consideration  that  the  ^plaintiff  then,  through  placing  '- 
confidence  in  the  defendants  that  they  were  then  acting  fairly  by  tho 
plaintiff  in  then  recommending  the  plaintiff  to  purchase  the  hops  here- 
inafter mentioned,  at  the  price  hereinafter  mentioned,  purchased  of  the 
defendants  on  their  said  recommendation  divers,  to  wit,  211  pockets  of 
hops,  at  the  price  of  63«.  the  cwt.,  the  defendants  promised  the  plain- 
tiff that  they  were  not  then  abusing  the  said  confidence  of  the  plaintiff 
in  recommending  him  to  purchase  the  said  hops  at  the  said  price :  And 
the  plaintiff  avers  that  he,  relying  on  the  said  promise  of  the  defend- 
ants, did  then,  to  wit,  on,  &c.,  through  placing  confidence  in  the  de- 
fendants, that  they  were  at  the  time  of  the  making  of  the  said  promise 
acting  fairly  by  the  plaintiff  in  then  recommending  him  to  purchase  the 
said  hops  at  the  said  price,  purchase  of  the  defendants  on  their  said 
recommendation  the  said  hops  at  the  said  price,  whereof  the  defendants 
then  had  notice :  Tet  the  defendants  broke  their  said  promise  in  this, 
that,  at  the  time  of  the  making  of  the  said  promise,  they  were  abusing 
the  said  confidence  of  the  plaintiff  in  this,  to  wit,  that  they  then,  for 
the  sake  of  making  an  unfair  profit  out  of  the  plaintiff,  so  recommended 
the  plaintiff  to  buy  the  said  hops  at  the  said  price,  although  the  said 
hops  at  the  time  of  the  making  of  the  said  promise  were  not  worth  that 
price,"  &c.' 

Pleas  to  this  count :  Non  assumpsit :  and  a  traverse  of  the  allegation 
that  defendants  had'  notice  that  plaintiff  purchased  through  placing 
confidence  ii^  defendants.     Issues  thereon. 

On  the  trial,  before  Pollock,  G.  B.,  at  the  Norwich  Spring  Assizes, 
1850,  a  verdict  was  found  for  the  ^plaintiff.  In  the  ensuing  r^^ooo 
term  O'MaUey  obtained  a  rule  nisi  to  arrest  the  judgment.  '- 

Cromptan  now  showed  cause. — The  count  is  good.  The  rule  to  arrest 
the  judgment  was  granted  partly  on  the  authority  of  Boscorla  v.  Tho- 
mas, 3  Q.  B.  234  (E.  C.  L.  B.  vol.  43),  one  of  a  class  of  cases  which  esta 
blish  that  a  new  promise  made  merely  in  consideration  of  a  sale  already 
complete  is  nudum  pactum.  This  doctrine  is  not  questioned,  but  is  not 
applicable ;  for  the  count  here  states  that  the  sale  and  the  promise  were 


S82  WEST  V.  JACKSON.    H.  T.  1851. 

part  of  the  same  transaction.  In  Williamson  v.  AUanson,  2  East,  446, 
>yhich  is  the  leading  ca^e  on  the  distinction  between  a  warranty  and  a 
representation,  the  declaration  was  in  case.  The  jury  negatived  fraud 
and  knowledge :  and,  if  those  averments  be  struck  out  of  the  declara- 
tion in  Williamson  t^.  Allanson,  the  remainder  is,  that  the  plaintiff  bar- 
gained with  the  defendant  to  buy,  and  the  defendant  by  then  warranting 
then  sold.  That  was  held  a  sufficient  count  to  show  that  the  warranty 
was  a  part  of  the  bargain.  The  count  in  the  present  case  is  more  ex- 
plicit. The  maxim  of  <<  caveat  emptor"  is  important  when  the  question 
is  whether  a  particular  statement  is  in  fact  a  part  of  the  bargain,  or 
merely  a  collateral  representation.  It  is  ordinarily  a  fair  remark  on 
the  evidence,  that  a  commendation  of  the  goods  is  not  generally  meant 
to  be  a  warranty,  because  the  quantity  of  the  goods  and  their  price  are 
things  as  to  which  in  the  ordinary  course  of  business  the  purchaser 
relies  on  his  own  judgment,  and  which  the  seller  does  not  impliedly 
^ooo-i  warrant,  and  is  not  likely  *to  warrant  expressly.  But,  when  once 
^  the  bargain  is  proved,  or  when  it  is  set  out  on  the  record,  that 
maxim  has  no  application.  If  the  parties  choose  to  make  an  unusual 
warranty  part  of  the  bargain,  it  binds.  Here  the  averments  in  the 
count  show,  and  the  verdict  establishes,  that  the  parties  made  the  pro- 
mise, that  the  defendants  were  not  abusing  the  confidence  of  the  plain- 
.tiff,  a  part  of  the  bargain. 

WorlledgBy  contrd*. — The  consideration  here  laid  is  by-gone.  The 
recommendation  preceded  the  sale.  [Wightman,  J. — ^What  difference 
does  that  make,  if  the  count  shows,  as  it  does,  that  the  sale  and  promise 
were  part  of  one  entire  transaction  ?]  The  parties  are  of  equal  skill ; 
and  the  purchaser  had  no  right  to  rely  on  the  commendation.  Every 
man  will  commend  his  own  wares ;  <<  caveat  emptor"  applies. 

Lord  Campbell,  C.  J. — I  was  struck  with  Mr.  Cromptan^s  argument, 
that  that  maxim  applies  rather  to  the  evidence  used  to  prove  the  promise 
than  to  the  averments  required  in  the  count.  This  being  a  motion  in 
arrest  of  judgment,  we  must  assume  that  there  was  sufficient  evidence 
of  the  promise  as  laid.  It  seems  to  me  the  count  is  good.  The  con- 
sideration laid  is  not  past  at  the  time  of  the  promise.  It  is  laid  that 
the  promise  and  the  sale  were  concurrent,  made  at  one  time,  in  the 
course  of  and  forming  one  transaction.  The  averment  is,  in  effect,  that 
the  contract  was  that  the  defendants,  recommending  the  hops  and 
making  the  promise,  sell,  and  the  plaintiff  on  the  recommendation  and 
on  the  faith  of  the  promise  buys.  Then  we  must  assume  tnat  the  con* 
MOA-i  tract  was  proved  in  '''this  stage  of  the  case  and  the  promise  bro- 
-^  ken.     It  is  a  binding  contract  and  a  good  breach. 

Patteson,  J. — This  count  is  not  framed  on  any  promise  implied  by 
law  from  a  sale,  but  on  an  express  promise  made  in  the  course  of  the 
transaction  and  as  part  of  it.  We  must  after  verdict  take  it  that  such 
Q^  promise  was  proved. 
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Coleridge  and  Wiohtmak,  Jb.,  concurred.       Bole  di8charged.(a) 

(o)  Reported  bj  C.  BlJiokborn,  Esq. 


The  QUEEN,  on  the  Prosecution  of  HUGHES,  v.  LECHMERE, 

Baronet.    Jan.  18. 

The  power  of  ordering  eompensattoii  to  Coroners  for  tbe  lou  of  emolaments  ariaing  oat  of  a 
efaange  made,  nnder  itat  7  A  8  Vict  o.  92,  in  the  diTirioni  of  a  county  for  the  parpose  of 
holding  inqoeste,  ie  confined  to  eases  where  such  oonnty  has  been  *<  onstomarily"  divided  into 
distriots  for  the  parpose  of  holding  inquests  daring  the  space  of  seren  years  before  the  passing 
of  the  act,  as  provided  by  the  sixth  section. 

Mandamus  to  the  Treasurer  of  the  county  of  Worcester.  The  writ, 
after  reciting  the  2d,  8d,  4th,  5th,  and  6th  sections  of  stat.  7  &  8  Vict. 
c,  92  (« to  amend  the  law  respecting  the  oflSce  of  County  Core-  r^nofz 
ner"  (a)),  *recited  that  the  Justices  of  Worcestershire  in  General  '■ 

(a)  Seetion  3  enacts :  "  That  when  and  as  often  as  it  shall  seem  expedient  to  the  Jnstices  of 
any  eoanty  that  such  connty  should  be  divided  into  two  or  more  districts  for  the  purposes  of  this 
act,  or  that  any  alteration  should  be  made  of  any  division  theretofore  made  under  this  act*  it 
shaU  be  lawful  for  the  said  justices,  in  general  or  quarter  session  assembled,  to  resolve  that  a 
petition  shaU  be  presented  to  Her  M^^esty,  praying  that  such  division  or  alteration  be  made,  and 
thereupon  to  adjourn  the  further  consideration  of  such  petition  untU  notice  thereof  shaU  be  given 
to  the  coroner  or  coroners  of  such  oonnty  as  hereinafter  provided." 

Section  3  enacts :  "  That  the  clerk  of  the  peace  shaU  give  notice  of  any  such  resolution  to 
ertry  coroner  for  such  county,  and  of  tiie  time  when  the  petition  wiU  be  taken  by  the  said  justices 
into  eonsideration,  and  the  justices  shall  confer  with  every  such  coroner,  who  shaU  attend  the 
meeting  of  the  jnstices  for  that  purpose,  touching  such  petition,  having  due  regard  to  tbe  else 
and  nature  of  each  proposed  distriot»  the  number  of  the  inhabitants,  the  nature  of  their  employ- 
ments, and  such  other  circumstances  as  shaU  appear  to  the  jnstices  fit  to  be  considered  in  carry- 
ing into  execution  the  provisions  of  this  act  ,*  and  such  petition,  with  a  description  of  the  sereral 
propoaed  districts,  and  of  the  boundaries  thereof,  with  the  reasons  upon  which  the  petition  is 
founded,  shall  be  certified  to  Her  Majesty  under  the  hands  and  seals  of  two  or  more  of  the  jus- 
tices present  when  such  petition  shall  be  agreed  to,  and  the  derk  of  the  peace  for  such  connty 
abaU  forthwith  give  or  send  a  true  copy  of  such  petition,  certified  nnder  his  hand,  to  every  coroner 
for  such  county." 

Seetion  4  enacts:  <'  That  it  shaU  be  lawful  for  Her  Msjesty,  if  She  shaU  think  fit,  with  the 
advice  of  Her  privy  council,  after  taking  into  consideration  any  such  petition,  and  also  any  peti- 
tion which  may  be  presented  to  Her  by  any  coroner  of  the  same  county  concerning  such  proposed 
division  or  alteration,  or  whenever  it  shall  seem  fit  to  Her  Majesty  to  direct  the  issue  of  a  writ 
De  coTWMton  eiigtndof  for  the  purpose  of  authorising  the  election  of  an  additional  coroner  above 
the  number  of  those  who  have  been  theretofore  customarily  elected  in  such  connty,  to  order  that 
each  county  shall  be  divided  into  such  and  so  many  districts,  for  tbe  purposes  of  this  act,  as  to 
Her  Majesty,  with  the  advice  aforesaid,  shaU  seem  expedient,  and  to  give  a  name  to  each  of  such 
districts,  and  to  determine  at  what  place  within  each  district  the  Court  for  the  election  of  coroner 
for  such  district  shaU  be  holden  as  hereinafter  provided,  and  every  such  order  shall  be  published 
in  the  London  Oazette." 

Section  5  enacts :  *<  That  the  jnstices  in  general  or  quarter  session  assembled  shall  assign  one 
of  such  districts  to  each  of  the  persons  holding  the  office  of  coroner  in  such  connty,  and  upon  the 
death,  resignation,  or  removal  of  any  such  person  each  pf  his  successors,  and  also  every  other  person 
thereafter  elected  into  the  office  of  coroner  in  such  county,  shall  be  elected  to  and  shall  exercise 
tbe  office  of  coroner,  aoeording  to  the  provisions  of  thij  act,  and  shall  reside  within  the  district 
In  and  fur  which  he  shaU  be  so  elected,  or  in  some  place  wholly  or  partly  surrounded  by  such 
district,  or  not  more  than  two  miles  beyond  the  outer  boundary  of  such  district." 

Section  6  enacts ;  "  That  whenever  it  shaU  appear  to  Her  Majesty,  with  the  advice  aforesaid, 
vid  shaU  be  set  forth  in  the  said  order  in  council,  that  any  such  county  has  been  etMfomanVy 
divided  into  districts  for  the  purpose  of  holding  inquests  during  the  space  of  seven  years  before 
tbe  passing  of  this  act»  and  it  sbaU  seem  expedient  to  Her  Miyesty,  with  Ihe  advice  aforesaid, 
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*^M1  Q^^^^^^  Sessions  had  petitioned  Her  Majesty's  Privy  "^Council 
-'  for  an  order  that  the  county  should  be  divided  for  the  purpose 
of  this  Act  into  three  districts,  and  that  such  districts  should  be  called 
the  North,  the  South,  and  the  Middle  District ;  and  that  the  county 
was  afterwards  divided  accordingly.  The  writ  also  recited  that  W.  S. 
P.  Hughes,  for  several  years  before  the  passing  of  the  Act,  was  elected 
one  of  the  Coroners  of  the  county,  and  that  he  had  ever  since  exercised 
the  ofiSce ;  that  Hughes  petitioned  the  Privy  Council  for  compensation 
on  the  ground  that  by  such  division  there  would  be  a  great  diminution 
of  his  duties  and  emoluments:  That  afterwards,  on  5th  March,  1847, 
the  Justices  in  General  Quarter  Sessions  assigned  the  Middle  District 
of  the  county  to  Hughes :  That  the  Lords  of  the  Treasury,  by  order 
of  the  Privy  Council,  directing  them  to  inquire  into  the  amount  of  com- 
3^9^71  P^^s^^^^^  ^^  ^^  P^^  ^^  Hughes,  "^and  directing  the  same,  when 
^  assessed,  to  be  paid  by  the  Treasurer  of  the  county,  had  assessed 
the  same  at  55L  per  annum.  That  the  defendant's  predecessor  in  oflSce 
had  made  four  quarterly  payments  of  the  said  annuity ;  and  that  the 
defendant  had  refused  to  continue  such  payments.  The  writ  then  com- 
manded the  defendant,  as  such  Treasurer,  to  pay  all  arrears,  or  to 
show  cause,  &c. 

Return :  That  in  the  order  of  Council,  under  which  the  said  county 
was  divided  into  districts,  it  was  not  set  forth,  nor  did  it  appear  to  Her 
Majesty  with  the  advice  of  the  said  Privy  Council,  that  the  county 
had  been  customarily  divided  into  districts  for  the  purpose  of  holding 
inquests  during  the  space  of  seven  years  before  the  passing  of  the  Act ; 
nor  was  the  county  at  any  time  divided  into  such  districts  before  the 
division  made  in  pursuance  of  the  said  order  in  Council. 

^Demurrer :  and  Joinder. 

WeUhy,  for  the  Crown. — Stat.  7  &  8  Vict.  c.  92,  shows,  throughout 
the  sections  relating  to  the  creation  of  new  Coroners'  districts,  a  desire 
to  effect  the  purpose  of  the  act  in  such  a  manner  as  to  prevent  loss  to 
persons  already  exercising  the  office  of  Coroner.  Thus,  if  the  Sessions 
resolve  to  petition  for  a  division  of  the  county  into  districts  or  for  any 
alteration  of  existing  divisions,  they  must  adjourn  the  matter  in  order 
to  give  the  Coroner  notice  of  their  intention ;  the  justices  are  to  confer 
with  him;  he  is  to  have  the  privilege  of  attending  their  adjourned 
meeting ;  and  it  is  not  until  after  he  has  had  an  opportunity  of  pre- 

ihat  the  same  diTision  of  the  comity  be  mftJs  under  ihii  aet,  each  of  laoh  districts  shall  be 
assigned  to  the  coroner  usually  aeUng  in  and  for  the  same  district  before  the  passing  of  this  set ; 
but  if  it  shall  appear  expedient  to  Her  Majesty,  with  the  advice  aforesaid,  that  a  different  dirision 
of  such  county  be  made,  and  any  such  coroner  shaU  present  a  petition  to  Her  Majesty,  praying 
for  compensation  to  him  for  the  loss  of  his  emoluments  arising  out  of  such  change,  it  shall  be 
lawful  for  Her  Majesty,  with  the  advice  aforesaid,  to  order  the  Lord  high  treasurer  or  Commis- 
aioners  of  Her  Mi^esty^s  Treasury  to  assess  the  amount  of  compensation  which  it  shall  appear  to 
him  or  them  ought  to  be  awarded  to  such  coroner,  and  the  amount  of  such  compensation  ehsU  be 
paid  by  the  treasurer  of  the  county  to  such  coroner,  his  executors  or  administrators,  out  of  the 
county  rate." 
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tenting  a  counter-petition  that  any  proposed  alteration  can  be  sanctioned 
by  the  Queen  in  Council.  This  protection  is  given  to  the  Coroner  by 
♦sects.  2,  8,  and  4.  It  will  however  be  contended  that  the  Coro-  rmnoo 
ner's  claim  to  compensation  turns  on  sect.  6  exclusively,  and  that  '- 
this  section  applies  only  where  a  county  has  been  «  customarily  divided 
into  districts  for  the  purpose  of  holding  inquests  during  the  space  of 
seven  years  before  the  passing  of  this  a(Ct,"  and  a  different  division  is 
afterwards  made,  whereby  loss  ensues  to  the  Coroner ;  and  the  return 
is  framed  on  the  assumption  that  his  claim  to  compensation  is  thus 
restricted.  But  sects.  2  and  8  treat  the  Coroner  as  a  person  interested 
and  entitled  to  consideration  where  the  county  is  divided  for  the  first 
time,  and  also  where*  ^^antf  alteration"  is  to  be  "made  of  any  division 
theretofore  made."  Where  several  Coroners  hold  oflSce  for  the  whole 
coonty  they  may,  inter  se,  recognise  divisions  of  the  county  by  way  of 
courtesy  or  for  the  sake  of  public  convenience,  although  such  divisions 
cannot  be  deemed  customary  divisions  within  the  sixth  section.  It  is 
consistent  with  this  return  that  there  has  been  such  a  recognised  division 
in  the  county  of  Worcester;  and  it  must  be  taken  as  a  fact  that  Hughes 
has  been  injured  by  the  change  of  division.  [Lord  Campbell,  C.  J. — 
Where  there  has  been  previously  no  ascertained  division,  how  is  the 
amount  of  compensation  to  be  settled?  A  division  by  mere  voluntary 
arrangement  or  courtesy  may  be  broken  into  at  any  time.]  The  statute 
appears  to  give  compensation  for  loss,  not  only  of  existing  rights,  but 
of  existing  benefits,  [ColeridgeJ  J. — I  do  not  see  that  any  compensa- 
tion is  provided  for  if  an  additional  Coroner  were  appointed  by  virtue 
of  the  writ  "De  Coronatore  eligendo"  under  the  fourth  section.] 

Whitmorej  contr^,  was  not  heard. 

*Lord  Campbell,  C.  J. — All  that  could  be  urged  in  support  r^c^oq 
of  this  claim  has  been  urged ;  but  the  argument  fails.  Where  *- 
changes  made  by  the  legislature  in  advancement  of  the  public  interest 
are  the  cause  of  injury  to  individuals,  it  is  reasonable  that  they  should 
receive  compensation ;  but,  unless  compensation  is  awarded  by  the  legis- 
lature, they  can  receive  none.  Here  compensation  is  not  given  unless 
for  loss  occasioned  to  the  Coroner  by  a  change  of  the  divisions  of  a 
county  for  the  purpose  of  holding  inquests  where  separate  divisions 
were  already  in  existence  customarily  before  the  statute.  There  was 
no  such  previous  division  in  this  county ;  and  the  statute,  therefore, 
does  not  apply. 

Coleridge,  J.(a) — I  am  of  the  same  opinion.  The  case  before  us 
may  be  a  casus  omissus ;  and  so  also  may  be  the  case  put  of  the 
appointment  of  an  additional  Coroner  under  the  writ  "  De  coronatore 
eligendo."  The  case  provided  for  by  the  statute  is  that  of  a  change  in 
the  customary  divisions  of  a  county;  and  it  is  admitted  that  there  were 

(o)  PAiTXSOir,  J.,  wv  at  the  Criminal  Appeal  Court 
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no  such  divisions  in  this  ^Dunty,  so  as  to  bring  the  prosecutor's  chiiin 
within  the  statute. 

WiQHTMAN,  J.,  concurred.  Judgment  for  defendant.(a) 

(a)  Reported  by  H.  DaTieon,  Biq. 


* 
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*KIRK  V.  BELL,  one  of  the  Public  officers  of  the  NEWCAS- 
TLE  UPON  TYNE  JOINT  STOCK  BANKING  COM- 
PANY.    Jan.  20. 


The  deed  of  «  Joint  stock  banking  Company  eontained  proviiioai  that  the  directon  should  be  aot 
fewer  than  five  nor  more  than  seven :  that  three  or  more  shoald  constitote  a  board,  and  be 
competent  to  transact  nil  ordinary  business :  and  that  the  directors  should  have  power  to  com- 
promise debts,  Ac  Agents  might  be  appointed  by  the  directon  to  draw  and  accept  bills,  Ae^ 
without  reference  to  the  directors.  The  number  of  directors  became  less  than  five :  four 
directors,  being  the  whole  number  then  existing,  executed  a  deed  compromising  a  large  debt 
due  to  the  Bank,  taking  from  the  debtor  a  mining  concern,  and  covensnting  with  him  on  behalf 
of  the  Company  to  indemnify  him  against  certain  bills  of  exchange.  In  an  action  of  coTcnsat 
by  tiie  debtor  for  not  indemnifying  him  : 

Held,  That  such  covenant  did  not  bind  the  Company ;  for  that  this  was  not  ordinary  bnnnesi^ 
and  no  smaller  number  than  five  directors  were  competent  under  the  deed  to  transact  it 

Qucere,  whether  a  board  of  three  directors  could  transact  even  ordinary  business,  unless  it  was  a 
board  of  three  out  of  five  directors. 

Covenant.  The  declaration,  after  reciting  that  the  Company  was  a 
joint  stock  banking  company  under  stat.  7  Geo.  4,  c.  46,  made  profert 
of  an  indenture,  stated  in  the  declaration  to  have  been  <(made  by  W. 
N.,  described  in  the  said  indenture  as  having  survived  B.  T.,  who  were 
the  trustees  of  the  Newcastle  upon  Tyne  Joint  Stock  Banking  Company, 
of  the  1st  part ;  the  said  W.  N.,  and  S.  S.,  described  in  the  said  inden- 
ture as  the  present  trustees  of  the  said  Banking  Company,  of  the  2d 
part ;  the  said  W.  N.,  the  said  S.  S.,  G.  T.  G.,  and  F.  S.,  described  in 
the  said  indenture  as  the  present  board  of  directors  of  the  said  Bank- 
ing Company,  of  the  3d  part ;  and  the  plaintiff  of  the  fourth  part." 
The  declaration  then  made  the  following  averment.  (<And  which 
indenture  was  made  by  the  said  W.  N.,  S.  S.,  G.  T.  G.,  and  F.  S.,  for 
and  on  behalf  and  on  account  of  the  said  Company,  and  related  to  the 
affairs  and  concerns  of  the  said  Company,  and  which  said  W.  N.,  S.  S., 

*9Qn  ^'  ^'  ^'^  *°^  ^'  ^'  ^^^^9  *before  and  at  the  time  of  making  the 
-*  said  indenture,  duly  authorized  and  empowered  by  the  said  Com- 
pany to  enter  into  and  make  and  execute  in  their  own  names  the  said 
indenture  for  and  on  behalf  of  the  said  Company,  and  to  bind  the  said 
Company  by  the  said  indenture,  and  to  do  and  perform  the  several  mat- 
ters and  things  covenanted  t'aerein  to  be  done  by  the  said  Company." 
The  declaration  then  set  f  jrth  the  effect  of  the  indenture ;  by  which 
It  appeared  that  the  plaintiff  had  previously  purchased  from  the  Bank  a 
colliery,  of  which  they  were  mortgagees,  for  32,000Z.,  had  paid  6000^., 
part  of  the  price,  and  had  for  the  balance  accepted  bills  of  exchange 
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amountiog  in  the  whole  to  IT^OOO^.,  which  bills  had  been  renewed  and 
of  which  some  were  then  in  circulation,  and  others  overdue  in  the  hands 
of  persons  with  whom  they  had  been  negotiated  by  the  banking  Com- 
pany :  that  the  plaintiff  was  indebted  to  the  banking  Company  in  21,000Z. 
and  upwards  on  his  account  current ;  that  the  plaintiff  was  unable  to 
complete  thp  purchase  of  the  colliery,  and  had  agreed  to  abandon  it 
to  the  banking  Company ;  and  that  the  banking  Company  had  agreed 
on  payment  to  them  of  10002.  to  release  the  plaintiff  from  further  pay- 
ment of  the  purchase-money,  and  from  all  liability  on  the  account  cur- 
rent, and  to  indemnify  him  against  all  bills  accepted  by  him  and  nego- 
tiated by  the  banking  Company.  Among  other  provisions  in  the  inden- 
ture for  carrying  out  this  agreement,  <<  the  said  W.  N.,  S.  S.,  G.  T.  G., 
and  F.  S.  did,  on  behalf  of  the  said  banking  Company,  so  far  as  they 
could  lawfully  bind  the  said  Company  but  not  further  or  otherwise, 
covenant"  with  *the  plaintiff  that  the  banking  Company  would  p^pq.-^ 
pay  all  such  bills  of  exchange  as  had  passed  through  their  hands,  ^  "  '^ 
and  indemnify  the  plaintiff  against  them.  Averments  of  performance 
by  the  plaintiff.  Breach :  that  the  banking  Company  did  not  indem* 
nify  him  against  the  bills  of  exchange. 

Plea.  That  the  said  W.  N.,  S.  8.,  G.  T.  G.,  and  F.  S.  were  not,  nor 
were  nor  was  any  or  either  of  them,  authorized  or  empowered  by  the 
fiaid  Company  modo  et  formft.     On  which  issue  was  joined. 

On  the  trial,  before  Rolfb,  B.,  at  the  Durham  Spring  Assizes  1850, 
the  plaintiff  gave  in  evidence  the  deed  of  settlement  of  the  Newcastle 
upon  Tyne  Joint  Stock  Banking  Company.  The  deed  contained  many 
clauses,  which  were  numbered,  and  among  them  the  following. 

• 

4.  Thai  the  management  of  tbe  affidn  of  the  Company  shall  be  intrasted  to  snch  a  number  of 
Directors  as  the  Shareholder  shall  for  the  time  being  deem  expedient,  so  that  it  be  not  less  than 
fire  nor  more  than  seyeni  and  the  number  at  present  deemed  expedient  and  hereby  appointed  is 
five:  Ao. 

59.  That  the  Directors  shall  meet  so  often,  and  at  sneh  times  and  places,  as  they  shall  from 
time  to  time  appoint^  and  shaU  at  aU  erents  meet  onoe  in  erery  week,  at  the  Banking  House  in 
Newcastle  upon  Tjne,  for  the  despatoh  of  bosiness.  And  special  meetings  of  the  Directors  may 
be  called  at  snob  other  times  as  the  Chairman  or  any  two  Directors  shall  deem  requisite,  and 
each  Director  shall  be  entitled  to  a  summons  by  letter,  to  be  delirerod  at  his  usual  place  of 
residence,  or  sent  through  the  post  offloe,  informing  him  of  the  time  and  place  of  each  special 
meeting.  That  any  three  or  more  of  the  Directors  present  at  any  meeting  shall  constitute  a 
Board,  and  shaU  be  competent  to  transact  aU  ordinary  boslaesi  appertaining  to  tbe  Directors ; 
Imt  tbe  Directors,  or  the  m^or  part  in  number  of  them,  may,  from  time  to  time,  limit  by  their 
by-laws  the  powers  to  be  exercised  at  Toards,  consisting  of  fewer  than  fire  Directors,  and  such 
liraito  and  by-laws  shall  be  observed. 

64.  That  such  persons  as  the  Directors  shall,  by  any  resolution  or  minute  to  be  entered  in  their 
book  of  proceedings,  authorize  in  that  behalf,  shaU  alone  hare  power  to  sign,  draw,  endorse,  or 
accept  any  bill  of  exchange,  or  promissory  note,  or  other  negotiable  security,  in  the  name 
or  OQ  account  of  this  Company;  and  that  no  bill,  note,  or  other  negotiable  security, 
^signed,  drawn,  endorsed,  or  accepted  in  any  other  manner  than  by  the  person  or  several  [^293 
persons  so  authorised,  shall  be  binding  on  this  Company.  And  each  of  the  share- 
koklers  doth  hereby  renounce  aU  right  to  sign,  accept,  or  endorse  any  bill,  note,  or  negotiable 
socority.  In  the  name  of  the  Company,  or  to  contract  any  engagement  on  behalf  of  this  Company, 
unless  he  shall  be  previously  and  expressly  authorised  so  to  do,  in  pursnanee  of  the  provision  for 
Chat  purpose  hereinbefore  contained. 

68.  That  the  Directors  may  give  credit  or  make  advances  of  eash  to  any  person  to  saeh 


298  KIRK  V.  BELL.    H.  T.  1851. 

amonnfc,  at  raeh  rata  of  interest,  and  apon  fach  tenni  u  thej  maj  think  fit;  and  saeh  endit 
may  be  given  and  advances  made,  with  or  without  lecarity,  at  the  discretion  of  the  Directors ; 
bat  no  shareholder  shall  be  entitled  as  of  right  to  a  cash  credit  to  any  amonnt ;  bat  the  same 
may  be  given  or  wholly  withheld  at  the  discretion  of  the  Directors. 

74.  That  the  Directors  inay  refer  and  submit  to  arbitration  any  matter  in  dispute  between  the 
Company  and  any  person,  whether  a  member  of  the  Company  or  not,  and  may  submit  to  aod 
abide  by  such  referencOi  and  every  award  to  be  made  in  pursuance  thereofi  and  may  enter  into 
any  bond,  deed,  or  agreement,  for  those  purposes,  and  may  compound  for  any  debt  owing  to  the 
Company,  and  accede  to,  and  execute  any  deed  of  composition,  or  conveyance,  or  assignment  of 
his  estate  and  effects,  made  by  any  debtor  of  this  Company,  whether  a  shareholder  or  not,  for  the 
benefit  of  his  creditors,  and  may  give  time  to  any  debtor  for  the  payment  of  his  debt,  either  upon 
security  or  without,  and  abandon  any  debt  which  may  seem  bad  or  desperate ;  and  may  authorise 
the  Chairman  of  the  Directors,  or  any  public  officer  of  the  Company  or  manager  thereof,  or  other 
person,  to  execute  any  such  bond,  deed,  or  agreement  of  reference,  or  deed  of  composition,  eon* 
veyanoe,  or  assignment,  and  to  prove  any  debt  due  to  the  Company  from  any  bankrupt  or  insol- 
vent, whether  a  shareholder  or  not,  and  to  receive  the  dividends  thereunder,  and  may  act  in  all 
matters  arising  out  of  any  such  bankruptcy  or  insolvency,  and  may  empower  such  Chairman, 
public  officer  or  manager,  or  other  person,  to  become  and  act  as  the  assignee  in  any  proiecution 
of  bankruptcy,  or  of  any  insolvent  debtor's  estate,  and  to  sign  the  certificate,  release,  or  other 
discharge  of  any  bankrupt,  insolvent^  or  other  person,  who  shall  be  or  stand  indebted  to  this 
Company. 

78.  That  the  managing  Directors  shall  attend  personally  at  the  Banking  House,  in  Newcastle 
upon  Tyne,  every  Saturday  fh>m  ten  o'clock  in  the  forenoon  until  four  o'clock  in  the  aftomooD, 
and  on  every  other  day  in  the  week  (Sundays  and  holydays  aUowed  at  the  Bank  of  England 
excepted)  from  ten  o'clock  in  the  forenoon  until  three  o'dook  in  the  afternoon,  and  they  shall 
give  especial  attention  to,  and  direct  the  current  and  ordinary  business  of  the  Bank,  and  they  or 
a  Board  of  Directors  shall  alone  have  the  power  of  inspecting  the  private  accounts  of  the  cus- 
tomers of  the  Bank.  And  all  acts  and  resolutions  done  and  made  by  the  man^ng 
*2941  Directors  in  ^performing  the  duties  of  their  office,  shall  have  like  force  and  effect,  as  if 
done  and  made  by  a  Board  of  Directors. 

85.  That  if  any  Director  (unless  prevented  by  illness,  accident,  or  other  canse  which  may 
seem  sufficient  to  a  Board  of  Directors)  shall  omit  or  neglect,  for  the  space  of  two  calendar 
months,  to  attend  the  meetings  of  the  Directors,  the  office  of  such  Director  shall  be  vacated. 

87.  That  if  the  office  of  any  Director  shall  be  vacated,  otherwise  than  by  his  going  out  at  the 
annual  general  meeting,  as  hereinbefore  is  provided,  the  surviving  or  continuing  Directors  shall, 
at  a  special  Board  to  be  convened  for  that  purpose,  within  fourteen  days  afterwards,  appoint  sach 
qualified  shareholder  as  they  shall  think  fit  to  be  a  Director,  for  the  purpose  of  supplying  such 
vacancy. 

It  was  admitted  that,  at  the  time  of  the  execution  of  the  indenture 
declared  upon,  there  were  only  four  directors.  They  were  the  four 
persons  who  executed  the  deed. 

The  learned  Judge  directed  a  nonsuit,  reserving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff  if  there  was  evidence  that  the  four 
directors  had  authority  to  bind  the  banking  Company.  Watson^  in  the 
ensuing  term,  obtained  a  rule  nisi  accordingly. 

Knowles  and  Unthank  now  showed  cause. — The  authority  given  to 
bind  the  company  must  be  sought  for  in  the  deed ;  for  that  is  the  way 
in  which  the  whole  body  of  shareholders  have  consented  to  be  bound ; 
Ridley  v.  Plymouth  Grinding  and  Banking  Company,  2  Exch.  Tll.f 
Further,  such  a  covenant  as  that  declared  on  is  beyond  the  competency 
of  any  body  of  directors ;  for,  though  under  clause  74  they  may  have 
power  to  compromise  claims,  they  have  no  power  to  grant  indemnities. 
[Lord  Campbell,  C.  J.-^May  not  the  giving  of  such  an  indemnity  be  a 
♦QQ^i  ^6^0^^^^^  ^6^™  ^^  ^  compromise :  and,  if  so,  would  *it  not  be 
-'  authorized  by  clause  74  7]  Assuming  that  such  an  authority  is 
given,  it  is  a  special  authority,  to  be  strictly  pursued:  and  clause '4 
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requires  that  there  shall  be  at  least  five  directors.  Clause  59  author- 
izes a  board  of  three  directors  to  transact  ordinary  business.  Such  a 
transaction  as  this  cannot  be  called  "ordinary  business:"  but,  even 
if  it  were  such  as  three  directors  could  transact,  it  ought  to  be  trans- 
acted by  three  directors  making  part  of  a  body  of  five.  And  the  plain- 
tiff, if  he  relies  on  the  authority  of  a  board,  should  show  that  the  four 
directors  who  executed  the  deed  did  it  at  a  board  meeting ;  Bosanquet 
t».  Shortridge,  4  Exch.  699.t  Lastly ;  supposing  the  directors  to  have 
had  authority  to  bind  the  banking  Company,  they  could  not  render 
them  liable  to  an  action  of  covenant  unless  they  used  the  Company's 
seal.  There  may  be  some  remedy  in  equity  against  the  Company  on  a 
deed  sealed  by  the  directors;  but  it  is  not  their  covenant  at  law. 

Watson  and  2>.  Seymour^  contri. — If  the  Company  are  bound,  the 
action  is  properly  brought  against  the  public  oflBcer;  Steward  v.  Greaves, 
10  M.  k  W.  Tll.f  The  objection  that  there  was  no  evidence  that  the  deed 
was  executed  at  a  board  meeting  was  not  taken  at  the  trial,  when  it  might 
have  been  removed  by  evidence.  The  only  question  now  is  whether,  in 
terms  of  the  issue,  the  four  directors,  who,  it  is  proved,  were  the  whole  num- 
ber of  directors,  had  authority  to  bind  the  Company.  The  clause  regu- 
lating the  number  of  the  directors  is  not  of  the  essence  of  the  deed ; 
Smith  r.  Goldsworthy,  4  Q.  B.  430  (E.  C.  L.  R.  vol.  45).  *[Cole-  ^^gg 
RIDGE,  J. — In  that  case  the  clause  had  been  altered  by  the  reso-  ^ 
lution  of  a  special  general  meeting ;  and  this  Court  merely  held  that 
it  was  not  an  unalterable  clause.]  That  case  shows  that  such  a  clause 
is  not  a  fundamental  part  of  the  constitution  of  the  bank ;  or  it  could 
not  have  been  altered.  If  it  had  the  effect  contended  for,  the  whole 
affairs  of  the  bank  would  be  suspended  on  the  resignation  of  one  director 
out  of  five,  or  on. his  absence  within  clause  85.  The  only  reasonable 
construction  is  that  the  clause  as  to  the  number  is  directory  merely. 
Such  an  agreement  as  that  contained  in  the  indenture  was  a  compromise, 
within  clause  74  :  and,  that  being  so,  five  directors  could  have  bound 
the  banking  Company.  It  would  be  hard  that  the  plaintiff  should  suf- 
fer because  the  number  of  directors  was  allowed  to  be  less  than  four. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  nonsuit  was  right. 
The  only  question  raised  is  whether  the  deed  was  so  executed  as  to  bind 
the  banking  Company.  If  it  was  so  executed,  the  action  is  rightly 
brought  against  the  public  officer  as  defendant.  If  not,  the  nonsuit- 
was  right.  It  lay  on  the  plaintiff  to  prove  that  those  who  executed  the* 
deed  had  authority.  It  seems  to  me  that  he  failed  to  show  this ;  for, 
though  it  was  executed  by  all  the  directors,  they  were  only  four  in. 
number.  In  the  deed  of  the  Company  we  find  this  clause.  (His  Lord- 
ship then  read  clause  4.)  If  this  regulation  stood  alone,  at  least  five 
directors  would  be  required,  and  four  were  not  sufficient.  But  a  sub- 
sequent clause  is  a  modification  of  clause  4 :  and,  as  such,  it  is  pro- 
perly brought  to  our  attention.     (His  Lordship  read  clause  59.)    Now^. 


297  KIRK  r.  BELL.    H.  T.  1851. 

♦9Q71  *^^  ^*  were  conceded  to  the  plaintiff  that,  when  only  four  directors 
-^  existed,  a  board  meeting  of  three  would  have  these  powers,  still 
it  would  only  enable  them  to  transact  «<  ordinary  business."  Could  it 
be  said  that  a  transaction  of  such  an  unusual  and  important  nature  as 
this  is  ordinary  business  ?  It  is  said  that  great  inconvenience  must 
result  if  it  is  held  necessary  to  have  at  least  five  directors,  and  that  the 
business  of  the  banking  Company  might  be  suspended ;  but  that  is  not 
so.  There  are,  by  clauses  64  and  68,  persons  competent  to  draw  bills 
and  transact  the  routine  business  of  a  bank.  Their  authority  continues, 
though  the  number  of  directors  is  reduced  below  five  ;  and  the  routine 
business  of  the  bank  goes  smoothly  on.  Business  of  an  extraordinary 
character,  such  as  the  question  whether  the  bank  shall  purchase  back 
a  great  mining  concern,  must  wait  until  the  number  of  directors  is 
restored  to  five ;  clause  85  seems  to  show  an  anxiety  that  the  number 
of  active  directors  should  be  kept  up  :  and  there  is  a  provision  in  clause 
87  enabling  the  directors  to  fill  up  any  vacancy  speedily. 

Patteson,  J. — The  defendants  having  traversed  an  averment  in  the 
declaration  that  the  four  directors  were  authorized  by  the  Company  to 
bind  the  Company  by  the  indenture,  we  must  consider  the  effect  of  the 
deed  of  settlement  in  order  to  see  what  authority  is  given.  If  I  under- 
stand it  rightly,  the  deed  provides  that  the  number  of  directors  shall 
be  at  least  five ;  and,  though  there  is  power  given  to  a  board  of  three, 
it  is  only  for  the  transaction  of  ordinary  business.  So  the  question 
comes  to  be  whether  this  can  be  called  ordinary  business.  It  is  hard 
*5Qftl  *^  ^^^  ^^**  ^®  extraordinary  business  if  this  *i8  not.  The  clause, 
-*  74,  authorizing  compositions,  gives  the  directors  powers  to  make 
deeds  of  compromise,  but  does  not  say  by  whom  those  powers  are  to  be 
exercised,  whether  by  the  board  of  three  or  by  the  whole  number  of  at 
least  five.  In  the  present  case,  the  compromise  was  clearly  extraordi- 
nary business ;  it  required  at  least  five  directors ;  and  the  nonsuit  was 
right. 

COLBRIDGB,  J. — ^We  must  look  to  the  deed  of  settlement  to  see  what 
authority  is  given ;  for  the  individuals  who  become  shareholders  do  so 
under  the  agreement  contained  in  that  deed.  Assuming,  what  I  do  not 
say,  that  three  directors  out  of  four  might  exercise  the  powers  of  a 
board  meeting,  those  powers  are  only  for  the  transaction  of  ordinary 
business ;  and  this  transaction  was  not  ordinary  business,  and  required 
five  directors.  But  it  is  not  clear  that  three  put  of  four  could  transact 
ordinary  business.  It  is  analogous  to  many  cases ;  a  familiar  one  is  a 
submission  to  three  arbitrators  any  two  of  whom  may  make  the  award : 
in  which  case  an  award  made  at  a  meeting  of  two  is  not  good  unless 
the  third  had  power  to  attend  and  join  if  he  pleased. 

WiaHTMAN,  J. — It  seems  to  me  that  the  interest  of  the  shareholders 
has  been  too  much  lost  sight  of  in  the  argument.  The  shareholders 
stipulate,  for,  and  are  entitled  to  have,  the  supervision  of  at  least  five 


16  ADOLPHUS  &  ELLIS.    N.  S.  298 

directors.  Thej  allow  a  board. of  three  to  transact  ordinary  business : 
and  clause  68  shows  ns  what  was  considered  the  ordinary  business  of 
the  Bank.  At  all  events,  the  execution  of  this  indenture,  by  which  the 
Bank  buy  back  a  large  colliery  and  enter  into  many  ^engage-  r^epoq 
ments,  seems  clearly  not  within  the  clause  authorizing  the  trans-  *- 
action  of  ordinary  business  by  a  board  of  three. 

Rule  discharged.(a) 

(a)  Reported  by  C.  BUokbnrn,  Esq. 


The  QUEEN  t;.  The  Inhabitants  of  ST.  MARYLEBONE.    Jan.  22. 
(MARYLEBONE  v.  BRIGHTHELM8T0N.) 

A  woman  resided  with  her  hnsband  in  parish  M.  fbr  upwards  of  five  years :  he  obtained  work  in 
another  parish,  R.,  and  for  some  weeks  generally  slept  in  R.,  but  had  his  family  at  his  home 
in  M.  He  died  at  R.  At  the  time  of  his  death,  the  widow  was  with  her  infant  family  at  B., 
on  a  visit  to  her  mother  there,  but  with  an  animus  revertendi  to  M.  She  returned  to  M.,  and 
there  applied  for  relief.  The  parish  officer  told  her  that  B.  was  her  parish,  and  sent  her  to  the 
nulway  in  the  parish  cart)  in  company  with  a  person  who  paid  her  fare  and  saw  her  off  to  B. 
She  remained  in  B.  some  months,  and  then  returned  to  M.,  from  which  she  and  her  family 
were  then  removed  by  order  of  two  justices  to  B.  within  the  first  year  of  her  widowhood. 

Oa  appeal,  the  Quarter  Sessions  quashed  the  order,  subject  to  a  case  stating  the  above  focts. 

Beld,  That  the  residence  at  the  time  of  the  death  of  pauper's  husband  was  in  M.;  that,  if  the 
officer  of  M.  paid  the  pauper's  fare,  and  assisted  her  in  removing  to  B.,  with  intent  to  cause 
bar  to  be  ohazgeable  to  B.,  such  removal  was  iUegal  nnder  stat  9  A  10  Vict.  c.  $(i,  s.  6,  and 
her  residence  in  B.  subsequent  to  it  would  not  break  her  residence  in  M. ;  if  he  had  not  thai 
intent,  her  residence  in  B.  would  be  a  break,  and  render  her  removable  from  M.  within  twelve 
months  after  her  husband's  death.  But  the  Court  refused  to  draw  any  inference  as  to  the 
intent  with  which  the  officer  acted ;  and  they  sent  back  the  case  to  be  restated  on  that  point. 

On  appeal  against  an  order  of  two  justices  removing  Mary  Ann 
Lawrence,  widow,  and  her  three  children,  all  under  the  age  of  sixteen, 
from  the  parish  of  St.  Marylebone  in  Middlesex  to  the  parish  of  Bright- 
helmstcn  in  Sussex,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  a  case,  by  which  the  following  facts  appeared. 

♦For  upwards  of  eight  years  before  May  1847,  the  late  hus-  r^oA/^ 
band  of  the  pauper  resided  with  his  wife  and  children  in  St.  ^ 
Marylebone.  In  that  month  he  obtained  work  at  Reigate,  25  miles 
from  London ;  and  from  that  time  till  his  death  in  October  184T  ho 
slept  there,  leaving  his  wife  and  children  at  St.  Marylebone  al  tlkeir 
lodgings ;  sending  to  them  part  of  his  wages,  and  at  intervals  visiting 
them  there.  On  the  15tK  of  October,  1847,  the  wife  went  to  Brighton 
with  her  children  on  a  visit  to  her  mother  who  resided  there,  but  retain- 
ing her  lodgings  in  Marylebone,  and  leaving  her  furniture  tbere«  On 
the  20th  of  October,  1847,  the  husband  died  at  Reigate  whilst  the  wife 
was  at  Brighton.  After  attending  her  husband's  funeral  at  Rugate 
she  came  back  to  St.  Marylebone. 

«  On  the  morning  after  her  arrival  in  Marylebone  from  Reigate,  she 
went  to  the  workhouse  there  and  applied  for  relief  from  the  parish 
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officers,  which  relief  she  then  obtained.     She  remained  in  Marylebonc, 
and  received  relief  on  a  few  other  occasions  daring  the  next  three  weeks 
from  the  parish  officers  of  St.  Marylebone ;  when  ultimately  one  of  the 
officers  of  that  parish  told  her,  on  her  applying  for  relief,  that  Brighton 
was  her  parish,  and  that  he  would  give  her  108.  to  pay  her  fare  to 
Brighton :  and  she  waited  in  the  workhouse  of  the  respondent  parish, 
whilst  the  horse  and  cart  used  for  the  conveyance  of  paupers  was  got 
ready ;  and  she  and  her  children  were  taken  in  the  cart  to  the  station 
of  the  London  and  Brighton  Railway,  no  one  going  with  them  except 
the  driver  and  the  young  man  who  was  sent  by  the  officer  of  the  re- 
pondent  parish  to  see  her  off.     When  at  the  station,  the  young  man 
said  he  had  received  from  the  Marylebone  officer  10s.  to  pay  her  far«, 
which  he  gave  her  there  for  that  purpose.    The  pauper  accordingly  went 
^OM-]  ^^  Brighton  "^about  the  2d  or  8d  of  November,  1847,  and  pro- 
-'  ceeded  to  the  residence  of  her  mother,  and  slept  there  that  night: 
and,  on  the  morning  after  her  arrival  at  Brighton,  she  applied  to  the 
overseers  of  the  appellant  parish,  and  was  received  into  the  workhouse 
of  that  parish,  where  she  remained  for  three  weeks,  after  the  expiration 
of  which  time  she  obtained  her  discharge  from  the  workhouse,  and  went 
to  the  house  of  her  mother  in  the  appellant  parish,  and  remained  there 
for  two  or  three  weeks,  during  which  time  she  received  no  parochial 
assistance  whatever.     After  this  she  again  applied  to  the  appellant 
parish  for  relief,  and  was  allowed  three  shillings  per  week  and  some 
bread  and  flour.     This  relief  was  given  for  three  months,  during  the 
whole  of  which  time  the  pauper  resided  with  her  mother  in  the  appellant 
parish.    After  this  she  left  Brighton,  and  came  to  the  respondent  parbh; 
and  becoming  chargeable  to  that  parish,  an  order  of  removal  was  appUed 
for,  and  made  on  the  4th  August,  A.  n.  1848." 

The  Sessions  found  that  the  pauper  Mary  Ann  Lawrence  had  pro- 
ceeded to  Brighton  with  an  intention  of  paying  a  visit  to  her  mother 
there  and  of  going  back  to  her  home  in  St.  Marylebone  when  the  visit 
was  ended ;  and  that  there  was  in  her  an  animus  revertendi  to  St.  Mary- 
lebone from  the  time  she  heard  of  her  husband's  death. 

If  this  Court  should  be  of  opinion  that  the  said  M.  A.  Lawrence  had 
not  resided  in  the  parish  of  St.  Marylebone  for  five  years  next  before 
the  application  for  the  order  of  removal,  and  also  that  she  was  not  resi- 
ding in  the  said  parish  of  St.  Marylebone  with  her  husband  at  the  time 
of  his  death  so  as  to  be  irremovable  as  a  widow  within  a  twelvemonth, 
within  the  meaning  of  stat.  9  &  10  Vict.  c.  66,  s.  2,  the  order  of  Sessions 
'*'^091  ^^  ^^  *^  quashed  :  but,  if  the  Court  should  be  of  opinion  that 
"^-^  the  pauper  was  irremovable  on  either  of  the  above  grounds,  the 
order  of  Sessions  was  to  be  confirmed  on  the  ground  of  such  irremovnr 
bility.(a) 

(a)  It  Appears  to  bure  been  Uiiimed  on  both  sidei,  thongh  not  explicitly  atatod  in  the  e^ee, 
i^%  the  widow'!  setUement  wm  in  Brighton. 
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PaMey^  in  support  of  the  order  of  Sessions. — Stat.  9  &  10  Vict.  0. 
66,  8.  2,  enacts  «  that  no  woman  residing  in  any  parish  with  her  hus- 
band at  the  time  of  bis  death  shall  be  removed"  <<from  such  parish, 
for  twelve  calendar  months  next  after  his  death,  if  she  so  long  con- 
tinue a  widow:*'  and  s.  3  enacts  that  no  child  under  sixteen  years  of 
age  residing  with  its  parents  shall  be  removable  unless  the  parent  is. 
The  woman  in  this  case  is  a  widow  in  the  first  year  of  her  widowhood ; 
and  her  children  are  under  sixteen.    Was  she  then  residing  in  Mary> 
lebone  parish  with  her  husband  at  the  time  of  his  death  ?    Residence 
is  like  domicile,  which  does  not  depend  upon  the  spot  where  the  body 
happens  to  be.     The  question  is,  what  is  the  home  of  the  party :  a 
question  of  fact  to  be  decided  by  the  inference  to  be  drawn  from  the 
circumstances.     Here  the  Sessions  have  decided  it ;  for  they  find  that 
M.  A.  Laurence  went  to  Brighton  «<  with  an  intention  of  paying  a  visit 
to  her  mother  there  and  of  going  back  to  her  home  in  St.  Marylebone 
when  the  visit  was  ended."    [CoLBRinaB,  J. — That  applied  to  all  before 
the  going  to  Brighton  on  the  2d  November,  1847.     On  that  latter  occa- 
sion she  went  to  Brighton  for  the  purpose  of  applying  for  relief ;  and 
she   was  relieved.     There  was  no  intention  to  return  at  that  time.] 
There  are  two  answers.    First :  Stat.  9  &  10  Vict.  c.  66,  s.  2,  expressly 
forbids  the  removal  of  the  widow  for  '''twelve  months  after  her  r^cono 
husband's  death.    [Lord  Gampbbll,  C.  J. — It  must  be  under-  ^ 
stood  to  mean,  unless  she  has  voluntarily  removed  and  acquired  a  resi- 
dence elsewhere.}    No  such  qualification  is  expressed  in  the  statute. 
The  legislature  intended  that  the  widow  should  for  twelve  months  have 
the  privilege  of  seeking  for  assistance  uid  trying  to  establish  her  family 
amongst  her  husband*s  friends :  it  is  not  meant  that  she  should  lose 
that  privilege  by  seeking  in  the  interval  to  establish  them  amongst  her 
own  friends.     [Lord  Cahpbbll,  C.  J. — ^If  the  intention  of  the  legisla- 
ture was  such  as  you  suppose,  the  language  used  is  not  happy.     They 
should   have  said  that   she  should   not  be  removable  <<at  any  time 
during"  twelve  months.]    At  all  events,  her  removal  to  Brighton  in 
Norember  was  under  such  circumstances  as  not  to  affect  the  question. 
Stat.  9  fc  10  Vict.  c.  66,  6.  6,  imposes  a  penalty  on  any  officer  of  any 
panah  if  he,  <^  with  intent  to  cause  any  poor  person  to  become  chargea- 
ble to  any  parish  to  which  such  person  was  not  then  chargeable,  convey 
any  poor  person  out  of  the  parish  for  which  such  officer  acts,  or  cause 
or  procure  any  poor  person  to  be  so  conveyed,  or  give  directly  or  indi- 
rectly any  money,  relief,  or  assistuce,  or  afford  or  procure  to  be 
afforded  any  faeiHty  for  such  conveyance,  or  make  any  offer  or  promise 
or    use  any  threat  to  induce  any  poor  person  to  depart  from  such 
parish."     This  aptly  expresses  what  the  officers  of  St.  Marylebone  did 
to   induce  the  widow  to  remove  in  November.     It  was  therefore  .a 
removal  produced  by  illegal  meana  on  the  part  of  St.  Marylebone ;  and 
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that  parish  cannot  take  advantage  of  its  own  wrong;  Rex  v.  Great 
Salkeld,  6  M.  &  S.  408. 

*^041       ^JSuddlestoriy  contrd..  —  There  was  a  voluntary  residence  in 
■'  Brighton  after  the  last  removal  thither,  for  some  months,  during 
two  or  three  weeks  of  which  time  the  widow  was  quite  independent,  and 
not  receiving  relief.     That  was  a  clear  break  in  her  residence  in  St. 
Marylebone.    [Lord  Campbell,  C.  J. — ^There  would  be  a  clear  break  by 
that  residence  in  Brighton  unless  it  could  be  referred  back  to  the  illegal  act 
of  the  parish  officers  of  St.  Marylebone.]    Irremovability  is  the  personal 
privilege  of  the  pauper.    If  she  chooses  to  waive  it,  and  intends  to  shift 
her  residence  to  Brighton,  the  parish  of  Brighton  has  no  right  to  con- 
plain.     The  sole  question  is,  what  was  her  intention.   [Lord  Campbell, 
C.  J. — ^Not  if  that  intention  was  induced  by  illegal  means.   Wight- 
man,  J, — Suppose  she  had  been  removed  to  Brighton  by  an  illegal  order 
of  removal.    Do  you  say  that  such  a  removal  would  operate  as  a  break?] 
It  would  be  a  question  of  fact,  whether  she  was  removed  of  her  own 
free  will  or  not.     She  might  wish  to  be  removed.     Besides,  the  means 
here  are  not  found  to  be  illegal.    The  parish  officers  might  legitimately 
give  her  assistance  to  remove,  unless  it  was  done  with  the  illegal  intent. 
That  is  not  found  by  the  Sessions.    [Lord  Campbell,  C.  J. — There  is 
little  doubt  what  the  officers  intended.    It  is  a  question  whether  or  not  ve 
can  draw  the  inference.  Pa%hley  referred  to  Rex  v.  Woolpit,  4  A.  &  E. 205 
(E.  C.  L.  R.  vol.  31),  as  showing  that  this  Court  might  draw  such  an 
inference.]   In  Rex  v.  Fillongley,  2  T.  R.  709, 711,  Lord  Kenton  says: 
<(  there  is  no  rule  better  established  than  that  fraud  is  never  to  be  pre- 
^oA-^  sumed :  and  I  believe  in  a  case  sent  for  the  opinion  of  this  Court 
-"  *which  was  pregnant  with  fraud,  they  would  not  presume  frand, 
because  it  ws^s  not  stated."    The  same  reason  applies  to  the  inference 
which  it  is  attempted  here  to  draw  of  an  illegal  intention. 

Lord  Campbell,  C.  J. — What  we  decide  is  that  the  case  must  go 
back  to  the  Sessions,  in  order  that  they  may  find  as  a  fact  with  what 
intent  the  parish  officers  of  St.  Marylebone  acted  when  they  recom- 
mended and  assisted  the  pauper  to  go  back  to  Brighton.  If  it  had  been 
found  as  a  fact  that  they  did  this  with  the  intent  mentioned  in  stat  9 
k  10  Vict.  c.  66,  s.  6,  that  is,  with  intent  to  cause  her  to  become 
chargeable  to  Brighton  to  which  she  was  not  then  chargeable,  I  should 
say  that  her  remov^il  induced  by  such  means  was  no  break  in  her 
residence  in  St.  Marylebone ;  nor  was  her  residence  in  Brighton  after- 
wards a  break ;  for  that  would  all  relate  back  to  the  removal  induced 
by  illegal  means.  I  should  have  no  doubt,  if  I  were  in  a  position  to 
draw  an  inference,  that  such  was  the  intent  of  the  officers,  and  that 
their  proceeding  was  illegal.  If  the  Sessions  draw  the  same  inference, 
there  is  no  occasion  for  then  to  send  the  case  back  to  us ;  for  if  such 
was  the  fact  there  was  no  break,  and  she  was  irremovable  under  both 
sect.  1  and  sect.  2. 
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Patteson,  J. — I  am  entirely  of  the  same  opinion.  I  am  afraid  of  * 
infringing  on  the  rule  laid  down  so  strongly  by  Lord  Kenyon,  that 
inferences  of  fact,  and  more  especially  inferences  of  fraud  or  illegality, 
should  not  be  drawn  by  this  Court.  Had  the  Sessions  found  that  the 
intent  of  the  officers  in  furnishing  the  pauper  with  money  and  sending 
her  to  the  railway  in  the  cart,  and  so  on,  was  to  make  her  chargeable 
to  Brighton,  *the  case  would  have  been  clear.  Their  conduct  r^con^ 
would  have  been  illegal  under  stat.  9  &  10  Yict.  c.  66,  s.  6  ;  and,  ^ 
if  she  went  in  consequence  of  their  illegal  conduct,  she  was  illegally 
sent :  and  I  think  the  other  circumstances,  of  her  staying  three  weeks 
at  Brighton  in  the  workhouse,  and  then  staying  there  out  of  the  work- 
house, must  all  be  looked  at  as  relating  back  to  the  circumstances  under 
which  she  was  sent.  If  these  were  such  as  to  make  the  sending  illegal, 
it  is  the  same  thing  in  law  as  if  her  residence  had  been  in  St.  Maryle- 
bone  all  the  time. 

CoLBRiDOE,  J. — I  am  glad  that  we  do  not  in  this  case  draw  any 
inference  from  the  facts  stated.  Our  refusal  to  do  so  will,  I  hope, 
cause  no  expense  to  the  parties ;  for  it  is  clear  that  the  Sessions  may, 
and  they  probably  will,  draw  the  inference  that  the  officers  acted  with 
the  illegal  intention ;  and,  if  they  did  act  with  that  intent,  it  is  clear 
there  was  no  break  in  the  residence.  Mr.  MuddUston  argues  very  ably 
that,  if  the  pauper  did  remove  to  Brighton,  and  did  intend  to  reside 
there  during  the  three  weeks  she  was  there,  it  is  immaterial  what  pro- 
duced her  intention.  But  I  think  we  must  look  at  the  manner  in  which 
she  was  removed ;  and  that,  if  it  was  such  as  to  make  her  removal  no 
break  in  her  residence  in  St.  Marylebone,  all  the  after  circumstances 
receive  colour  from  it,  and  her  residence  in  Brighton  under  these  cir- 
cumstances is  no  break  in  her  residence  in  St.  Marylebone. 

WwHTMAN,  J.  ^  There  was  no  break  in  the  w^idow's  continued 
residence  in  St.  Marylebone  before  2d  November.  ^  The  question  is, 
whether  what  took  place  then  *made  a  break  in  her  residence.  r^^nAj 
I  have  very  little  doubt  that,  if  the  widow  of  her  own  accord  *- 
removed  her  residence  to  Brighton,  she  might  by  so  doing  exonerate 
St.  Marylebone,  and  make  herself  in  future  removable  from  St.  Mary- 
lebone :  but  the  question  is,  whether  the  removal  in  November  was  her 
own  act,  or  an  illegal  removal  by  the  parish  officers.  Stat.  9  &  10  Vict, 
c.  66,  contemplates  two  kinds  of  removal,  one  by  warrant  duly  obtained, 
the  other  where  the  officers  of  the  poor  choose  themselves  to  remove  a 
poor  person  for  the  purpose  of  shifting  the  chargeability.  This  latter 
kind  of  removal  is  forbidden  by  sect.  6.  Now  here  the  facts  are  that 
the  widow  received  relief  in  St.  Marylebone,  till,  one  day,  on  her  apply- 
ing for  relief,  an  officer  of  .the  poor  told  her  that  Brighton  was  her 
parish,  and  that  he  would  give  her  ten  shillings  to  pay  her  fare  there. 
Theu  sLe  waited  in  the  workhouse  whilst  the  parish  cart  was  got  ready ; 
and  she  and  her  children  were  forwarded  in  it  to  the  railway  station 
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^ith  a  man  sent  bj  the  officers  of  the  poor  to  see  her  off,  who  paid  hei 
fare  after  he  saw  her  in  the  station.  It  seems  to  me  that  these  facte 
show  that  this  was*  not  a  voluntary  removal  of  the  widow,  but  a  removal 
of  her  by  the  officers  of  the  poor  of  the  parish :  and,  if  it  was  done 
by  them  to  shift  the  chargeability,  it  was  illegal.  But  then  the  intent 
to  shift  the  chargeability  is  an  inference  of  fact ;  and  we  must  not 
draw  it,  whatever  oar  opinion  may  be.  The  case  must  go  back  to  the 
Sessions. 

Paihlet/  suggested  that,  if  the  appellants  were  correct  in  their  con- 
struction of  Stat.  9  &  10  Vict.  c.  66,  s.  2,  the  widow  was  not  removable 
^q/vnn  uudor  auy  circumstances  '^during  the  twelve  months,  and  the 
-^  order  of  sessions  was  right,  and  the  appellants  were  entitled  to 
the  costs. 

Lord  Campbell,  G.  J. — If  you  wish  for  our  opinion  upon  that  point, 
our  impression  is  decidedly  against  you.  If  there  is  once  a  break  in 
the  residence,  the  widow's  privilege  not  to  be  removed  is  gone.  Bat  at 
present  we  cannot  judicially  decide  anything,  as  we  are  not  in  a  con- 
dition to  say  whether  there  is  a  break  in  this  case  or  not. 

Case  sent  back  to  the  Sessions  that  they  might 
find  the  intent  as  a  fact.(a) 

(a)  Reported  by  G.  Blaokburn,  Siq. 
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In  an  action  of  slander,  if  the  facts  prored  are  such  that  the  communication  is,  by  the  rales  of 
law,  privileged,  the  Jadge  ought  not  to  leare  any  question  to  the  jury  as  to  malioe,  unless  th« 
plaintiff  gives  farther  eridenoe  showing  a  probability  that  the  oommonication  was  made  mali- 
oiously  rather  than  it  was  made  bon&  fide. 

If  a  master  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  friend  to  hear  what  passei,  tb« 
presence  of  such  third  person  does  not  take  away  privilege  from  words  which  the  master  then 
uses,  imputing  the  dishonesty. 

A  master,  having  so  dismissed  his  servant,  refused  to  give  him  a  character,  alleging,  to  those 

'  who  asked  the  character,  that  he  had  discharged  him  for  dishonesty.  The  servant's  brother 
afterwards  inqaired  of  the  master  why  he  bad  treated  the  servant  so,  and  was  keeping  him 
out  of  a  situation.  The  master  said  "He  has  robbed  me;  and  I  believe  for  years  past;* 
adding  that  he  concluded  so  from  the  circumstances  under  which  he  had  diaeharged  the 
servant    Only  one  instance  of  actual  robbing  had  been  imputed. 

Held,  that  the  answer  did  not  go  beyond  the  privilege  afforded  by  the  inquiry.    And 

Bold  that,  on  trial  of  an  action  for  speaking  words,  as  above  stated,  in  presence  of  a  third  per- 
son and  in  answer  to  inquiries  by  the  brother,  no  further  proof  being  offered  by  the  plaintiff 

•  to  show  malice,  the  Judge  ought  not  to  have  left  the  question  of  malice  to  the  jury. 

Case  for  defamatory  words.  The  declaration  stated  by  way  of 
*^nQ1  i^^^c^™^^^'  That,  before  the  committing  *of  the  grievances  after 
-^  mentioned,  and  at  the  time  of  the  committing  of  the  grievances 
in  the  first  count  mentioned,  the  plaintiff  had  been  and  was  the  servant 
and  shopman  of  defendant  in  his  business  of  an  ironmonger :  That,  before 
and  at  the  time  of  the  committing  of  the  said  grievanceS|  it  had  been 
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and  was  the  custom  and  dat  j  of  the  shopmen  and  servants  of  the  defend- 
ant, and  the  custom  and  duty  of  the  plaintiff  as  such  shopman  and  servant, 
when  they  or  he  sold  anj  goods  of  defendant  in  the  shop  of  defendant 
for  ready  money,  to  deliver  the  money  received  for  such  goods  to  a  ser- 
vant of  the  defendant  called  a  cashier,  and  to  tear  out  and  deliver  at 
the  same  time  to  the  said  cashier  a  ticket,  being  part  of  the  leaf  of  a 
check-book,  specifying  the  amount  of  money  so  received,  and  to  write 
upon  the  other  part  of  the  leaf  of  the  said  check-book  the  amount  of 
money  so  received  and  delivered  to  the  said  cashier :  That,  heretofore 
and  before  the  committing  of  the  grievances  aftei  mentioned  and  whilst 
plaintiff  was  such  servant  of  defendant,  to  wit,  on,  &c.,  plaintiff,  as  such 
servant  of  defendant,  had  sold  divers  goods  of  defendant  in  the  said  shop 
of  defendant  to  Thomas  Pearce  for  a  certain  sum  of  money,  to  wit,  11«. 
Q^d. :  and  the  said  Pearce  paid  to  plaintiff  as  such  servant,  and  plaintiff 
as  such  servant  then  received  of  Pearce,  the  said  sum  of  money  for  the 
said  goods  ;  and  plaintiff,  as  such  servant,  according  to  the  said  custom 
and  his  duty  in  that  behalf,  then  delivered  the  said  sum  of  money  to 
Amos  Attenborough,  then  being  the  cashier  of  defendant  in  that  behalf, 
and  then  and  there  at  the  same  time  tore  out  of  his  the  plaintiff's  said 
check-book,  and  delivered  to  the  said  A.  A.  so  being  such  cashier,  a 
ticket,  being  part  of  a  leaf  of  the  said  check-book  specifying  the  amount 
of  money  *so  received,  to  wit,  &c.,  by  the  figures  following,  &;c. ;  r^^o-f/v 
and  then  wrote  upon  the  other  part  of  the  leaf  of  the  said  check-  *- 
book  the  said  amount  so  received,  to  wit,  Us.  9^(2.,  by  the  figures  follow- 
ing, to  wit,  &c.  And  that  afterwards,  and  before  the  committing  of  the 
said  grievances,  and  whilst  plaintiff  was  such  servant  of  defendant,  to 
wit,  on,  &c.,,the  said  ticket  so  delivered  by  plaintiff  to  the  said  A.  A. 
was  altered,  by  some  person  to  the  plaintiff  unknown,  by  the  figure  11 
being  changed  to  the  figure  6,  and  thereby  denoting  that  the  sum  received 
by  plaintiff  for  the  said  goods,  and  delivered  to  the  said  A.  A.,  was  6s. 
9^.,  instead  of  Us.  9^d.^  although  the  figures  in  the  other  part  of  the 
leaf  of  the  plaintiff's  said  check-book  denoted  that  Us.  9^d.  had  been 
received  by  plaintiff  for  the  said  goods :  And  that,  before  the  commit- 
ting of  the  grievances  in  the  second  count  mentioned,  to  wit,  on,  &c., 
defendant  had  discharged  plaintiff  from  his  said  service  for  and  in  con- 
sequence of  the  said  alteration  of  the  said  ticket. 

The  first  count  then  stated  that  defendant,  intending  to  cause  it  to  be 
believed  that  plaintiff  had  feloniously  embezzled  and  stolen  5«.,  part  of 
the  said  Us.  9^(1.,  heretofore,  to  wit,  &;c.,  in  a  discourse  which  he  had 
of  and  concerning  plaintiff,  and  of  and  concerning  the  said  sum  of 
money  so  received  by  plaintiff,  &c.,  and  the  said  altered  ticket  and  the 
said  check-book,  in  the  presence  and  hearing  of  divers,  &c.,  falsely  and 
maliciously  spoke,  &c.,  of  and  concerning,  &c.  (as  before),  these  false, 
kc.  (The  words  will  appear  in  the  statement  of  facts  proved  at  the 
trial.) 
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The  second  count  charged  a  like  malicious  speaking  of  other  irords 
with  the  like  intent,  in  the  presence  and  hearing  of  divers  other,  &c., 
nco-i^-i  ^^  ^^^  '^concerning  plaintiff,  and  of  and  concerning  him  as  such 
-^  servant,  &c.,  and  of,  &c.,  the  said  sum  of  money  so  received  by 
him  as  aforesaid,  and  of,  &c.,  the  said  discharge  of  the  plaintiff.  (The 
words  will  be  stated  with  the  facts  of  the  case.)  By  means  of  the  com- 
mitting of  which,  &c.,  plaintiff  was  injured  in  his  good  name,  &c.,  and 
prevented  from  obtaining  any  employment  as  a  shopman  and  servant 
to  an  ironmonger,  &c. 
Pleas.     1.  Not  guilty. 

2.  To  the  first  count.  That  plaintiff  did  not  deliver  the  said  sum 
of  money  in  the  first  count  mentioned  to  the  said  Amos  Attenborough, 
in  manner  and  form,  &c. 

8.  To  the  first  count.  That  plaintiff  did  not  deliver  to  the  said  A. 
A.  the  said  ticket  in  the  said  first  count  mentioned  specifying  the 
amount  of  money  so  received  as  in  the  said  first  count  mentioned,  in 
manner  and  form,  &;c. 

4.  To  the  first  count.     That  the  said  ticket  in  the  first  count  men- 
tioned was  altered  as  in  that  count  mentioned  by  the  plaintiff;  without 
this,  that  the  said  ticket  was  so  altered  by  the  person  in  the  said  fiilBt 
count  in  that  behalf  mentioned,  in  manner  and  form,  &c. 
Every  plea  concluded  to  the  country :  and  issue  was  joined  on  eacL 
On  the   trial,  before  Erlb,  J.,  at  the  sittings  in  Middlesex  after 
Hilary  term,  1850,  the  plaintiff 's  witnesses  proved  the  payment  to  him 
on  3d  May,  1849,  of  lis.  9^(2.  as  stated  in  the  declaration,  and  the 
delivery  of  a  check  by  plaintiff  to  the  cashier,  which  was  afterwards 
found  to  have  been  altered  by  substituting  6  for  11,  the  amount  in  the 
check  book  still  appearing  to  be  Us.  9^.     No  evidence  was  given  of 
the  sum  actually  handed  to  Attenborough ;  nor  was  he  called :  and  no 
direct  evidence  was  given  in  support  of  the  plaintiff's  issues  on  the 
*^1 91  ^^^^  ^^^^  fourth  pleas.     It  appeared  further  that,  on  May  12th, 
-*  the  defendant,  having  made  some  inquiries  as  to  the  transaction 
on  the  3d,  sent  to  a  neighbouring  tradesman  named  Thwaites,  with 
whom  he  was  acquainted,  stating  that  he  was  about  to  discharge  the 
plaintiff,  and  wished  Thwaites  to  be  present  to  hear  what  the  plaintiff 
said.     Thwaites,  who  was  examined  for  the  plaintiff,  deposed  as  fol- 
lows :  « I  visited  him  ;  and  the  defendant  spoke  to  me  about  the  un- 
pleasant affair :  he  called  up  Taylor ;  and  he  said :   <  Taylor,  I  have 
very  great  reason  to  believe  that  you  have  robbed  me ;  and  I  think  I 
can  prove  it  by  the  check  you  gave  to  the  check  taker :  the  altera- 
tion has  been  made  by  a  quill  pen  ;  and  nobody  but  you  and  me  use  a 
quill  pen :  every  one  in  my  establishment  use  steel  pens  but  myself  and 
you.'     Taylor  denied  it,  and  said:  '^I  have  not  committed  a  robbery, 
Sir.'     The  defendant  then  said:    <What   sum    did  you  pay?     What 
coin  did  you  pay  over  Y     The  plaintiff  said :  <  I  gave  him  half  a  sore- 
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reign  and  2s.  6d.'  The  defendant  then  said:  'Very  well,  Sir,  I  con- 
Bider  you  are  no  longer  my  servant :  you  took  the  money.'  He  then 
paid  the  wages  for  the  week  that  ended  that  day ;  and  the  plaintiff 
took  it  up  and  went  his  way.  The  defendant  then  said  to  him  :  « there 
was  5e.  deficient :  how  do  yon  account  for  that  ?'  The  plaintiff  said : 
<I  don't  know :  I  only  know  I  paid  half  a  sovereign  and  2s.  6d.  :*  upon 
which  the  defendant  said  <  You  have  robbed  me  of  68. :  you  have  altered 
the  check ;  and  you  had  not  an  opportunity  of  altering  the  book,  or 
you  would  have  done  it.' "  Thwaites  also  deposed  that  the  defendant 
spoke  of  the  plaintiff  as  having  been  a  good  servant,  and  expressed 
himself  kindly  towards  him;  and  that  he  gave  the  plaintiff  every 
opportunity  of  justifying  himself :  but  the  ^plaintiff,  though  he  p^n^  q 
continued  to  deny  the  charge,  and  allege  that  he  had  delivered  ^ 
11«.  9^d.  to  Attenborough,  did  not  desire  further  investigation,  nor 
demand  to  be  confronted  with  Attenborough,  or  the  customer  who  paid 
the  money.  Part  of  the  words  spoken  on  this  occasion  were  the  subject 
of  the  first  count* 

It  was  then  proved  on  the  part  of  the  plaintiff  that,  after  his  dis- 
missal, persons  to  whom  he  offered  himself  as  a  servant  made  inquiry  of 
the  defendant  respecting  his  character ;  on  one  of  which  occasions  the 
defendant  stated  that  he  had  dismissed  plaintiff  for  robbing  him  on  a 
check ;  on  another,  that  he  had  dismissed  him  for  irregularity  ia  his 
accounts.  The  plaintiff's  brother  thereupon  applied  to  the  defendant 
for  an  explanation.  His  evidence  was  as  follows.  <<  I  called  on  the 
defendant,  and  stated  who  I  was,  and  that  my  object  in  calling  was  to 
ascertain  why  he  treated  my  brother  in  such  a  manner,  keeping  him  out 
of  a  situation.  I  said  I  employed  men  myself,  and  I  could  not  treat 
one  in  such  a  way  as  my  brother  was  treated  by  him.  The  defendant 
was  engaged  and  requested  me  to  wait.  I  did  so  for  twenty  minutes. 
The  defendant  then  stated :  <  What  would  you  do  if  your  men  were  to 
rob  yon?'  I  said :  <I  trust  such  is  not  the  case  with  William.'  He 
said :  <  He  has  robbed  me ;  and  I  believe  for  years  past.'  I  said :  <  I 
am  very  sorry  to  hear  that ;  but  I  can  hardly  think  it  is  the  case.'  He 
said  it  was,  and  he  concluded  that  from  the  circumstances  under  which 
he  discharged  him:  I  said  <if  such  is  the  case  I  cannot  recognise  my 
brother  as  a  brother.'"  Part  of  the  words  spoken  on  this  occasion 
were  the  subject  of  the  second  count. 

The  learned  Judge  stated  to  the  jury,  as  to  the  first  issue,  that  the 
words  heard  by  Thwaites,  if  considered  *merely  as  addressed  r^qi  j. 
by  the  defendant  to  the  plaintiff,  would  have  been  justified  by  ^ 
the  occasion ;  but  that  a  different  question  arose  from  their  being  spo- 
ken before  a  third  person  called  in  by  the  defendant.  On  this  point 
he  referred  to  Toogood  v.  Spyring,  1  Cro.  M.  &  R.  181,t  S.  C.  4  Tyr. 
582,  where  injurious  words  spoken  bon&  fide  by  the  defendant  to  the 
plaintiff  were  held  not  to  be  divested  of  privilege  merely  because  uttered 
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in  the  presence  of  a  third  person.  His  Lordship  read  the  following 
passage  from  the  judgment  in  that  case :  <<  In  general,  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in  fact,  and 
injurious  to  the  character  of  another  (within  the  well  known  limits  as  to 
verbal  slander),  and  the  law  considers  such  publication  as  malicioos, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  is  concerned.  In  such  cases,  the 
occasion  prevents  the  inference  of  malice,  which  the  law  draws  from 
unauthorized  communications,  and  affords  a  qualified  defence  depending 
upon  the  absence  of  actual  malice.  If  fairly  warranted  by  any  rea- 
sonable occasion  or  exigency,  and  honestly  made,  such  communications 
are  protected  for  the  common  convenience  and  welfare  of  society ;  and 
the  law  has  not  restricted  the  right  to  make  them  within  any  narrow 
limits."  And  he  left  it  to  the  jury  to  say,  applying  the  principles 
there  laid  down,  whether,  under  the  circumstances  of  this  case,  there 
was  such  a  reasonable  exigency  as  warranted  the  defendant  in  having, 
for  the  protection  of  his  own  interests,  a  confidential  person  by  him  at 
^n-,  c-i  the  time  when  he  discharged  the  plaintiff.  *He  pointed  out  the 
■^  facts  favourable  to  the  defendant  on  this  head,  and  stated  as  his 
opinion  that  no  evidence  of  express  malice  appeared.  As  to  the  words 
heard  by  the  plaintiff's  brother,  his  Lordship  said  that  the  communica- 
tions made  by  the  defendant  to  persons  asking  the  plaintiff's  character 
were  within  the  general  rule  of  privilege ;  that  the  statements  made  to 
the  brother,  connected  with  such  communications,  appeared  to  his  Lord- 
ship to  be  warranted  as  answers  to  inquiries  and  fairly  authorized  bj 
the  occasion.  The  plaintiff's  counsel  here  pointed  out  the  expression: 
<<he  has  robbed  me;  and  I  believe  for  years  past:"  and  Erle,  J., 
directed  the  jury  to  say  whether  the  defendant's  communication,  incla- 
ding  this  statement,  was  what  he  deemed  to  be  the  true  answer  to  the 
inquiry  "  Why  do  you  treat  my  brother  in  this  way  ?" ;  adding  that,  if 
that  was  so,  the  verdict  upon  this  part  of  the  issue  ought  to  be  for  the 
defendant. 

The  jury  found  a  verdict  for  the  plaintiff  upon  both  parts  of  the 
issue  on  Not  Ouilty:  and  the  damages  were  assessed  distributively; 
SOL  as  to  so  much  of  this  issue  as  regarded  the  first  count ;  and  SOL 
as  to  so  much  as  regarded  the  second.  The  jury  found  also  for  the 
plaintiff  on  the  remaining  issues.  Leave  was  reserved  to  move  to  enter 
a  verdict  for  the  defendant  on  the  second  and  third  issues,  on  the  ground 
that  no  evidence  was  given  as  to  the  delivery  of  the  money  or  ticket 
and  the  burden  of  proof  as  to  these  lay  on  the  plaintiff. 

Humfreyy  in  the  ensuing  term,  moved  for  a  new  trial  on  the  ground 
of  misdirection ;  contending  that  the  learned  Judge  ought  to  have  told 
the  jury  that  there  was  no  evidence  in  support  of  the  plaintiff's  issue 
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as  to  the  ^first  count;  for  that  the  communication  in  presence  r^iq-if; 
of  a  third  person  was  warranted  unless  the  plaintiff  showed  '- 
malice,  of  which  there  was  no  eyidence ;  also  that,  on  so  much  of  this 
issue  as  related  to  the  second  count,  the  learned  Judge  ought  to  have 
directed  the  jury  that  there  was  no  evidence.  He  moved  likewise  to 
enter  a  verdict  for  the  defendant  on  the  second  and  third  issues,  accord- 
ing to  the  leave  reserved.  [Erle,  J. — I  thought  that  the  hurden  of 
proof  was  on  the  plaintiff;  but  he  had  always  alleged  that  he  delivered 
ihe  sum  in  question  to  Attenborough :  and  the  presumption  is  rather 
that  a  person  does  his  duty  than  that  he  transgresses  it.  I  thought  I 
ought  to  leave  this  question  to  the  jury.]  There  is  a  presumption  on 
the  other  hand  that  the  defendant  is  not  guilty  of  a  slander.  [Erle, 
J. — ^My  impression  is  that,  if  the  defendant  had  a  verdict  on  the  second 
issue,  the  plaintiff  would  be  entitled  to  judgment  non  obstante  veredicto.] 
A  rule  nisi  was  granted. 

Shee^  Serjt.,  and  Lush  now  showed  cause. — On  the  preliminary  aver- 
ments, as  to  the  sum  of  money  and  the  ticket,  there  was  some  evidence 
which  the  jury  might  consider,  especially  as  the  defendant  did  not  call 
Attenborough.  The  defendant,  rather  than  the  plaintiff,  might  have 
been  expected  to  prove  what  Attenborough  received.  [Lord  Campbell, 
C.  J. — ^The  plaintiff  has  to  prove  whatever  tends  to  show  malice. 
Erlb,  J. — Having  taken  issue  on  these  averments,  he  was  bound  to 
satisfy  the  jury  upon  them,  whatever  the  effect  of  their  finding  might 
be  ultimately.]  As  to  the  first  issue:  the  circumstances  of  the 
communication  to  Thwaites  show  malice.  The  defendant  was  not 
^warranted  in  making  it  before  a  third  person.  Toogood  v.  p*qi»T 
Spyring,  1  Cro.  M.  &  R.  181,t  S.  C.  4  Tyr.582,(a)  contains  the  «■ 
law  on  this  subject.  [Erle,  J. — I  laid  it  down  in  the  words  there 
used,  and  added  nothing  of  my  own.  Lord  Campbell,  C.  J. — The 
great  question  and  the  difficult  one  here  is,  where  the  Judge  ought  to 
take  npon  himself  to  pronounce  that  the  communication  is  privileged  and 
direct  a  finding  accordingly,  and  where  not.]  Parke,  B.,  delivering 
judgment  in  Toogood  v.  Spyring,  said  :  "I  am  not  aware  that  it  was 
ever  deemed  essential  to  the  protection  of  such  a  communication" 
("  that  of  a  former  master  giving  the  character  of  a  discharged  servant") 
<«  that  it  should  be  made  to  some  person  interested  in  the  inquiry,  alone, 
and  not  in  the  presence  of  a  third  person.  If  made  with  honesty  of 
purpose  to  a  party  who  has  any  interest  in  the  inquiry  (and  that  has 
been  very  liberally  construed),  the  simple  fact  that  there  has  been  some 
casual  bystander  cannot  alter  the  nature  of  the  transaction.  The  busi- 
ness of  life  could  not  be  well  carried  on  if  such  restraints  were  imposed 
upon  this  and  similar  communications."  « In  this  class  of  communica- 
tions is,  no  doubt,  comprehended  the  right  of  a  master  bonfi  fide  to 
charge  his  servant  for  any  supposed  misconduct  in  his  service,  and  to 

(a)  Skttf  S«rjt.,  cited  the  judgment  from  the  worda  *'  Upon  tho  trial,"  to  ''interest  is  coocemed." 
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give  him  admonition  and  blame ;  and  we  think  that  the  simple  circnin- 
stance  of  the  master  exercising  that  right  in  the  presence  of  another, 
does  by  no  means  of  neeesaitt/  take  away  from  it  the  protection  which 
the  law  would  otherwise  afford."  He  adds  that  the  fact  of  a  third  per- 
son being  present  <<  may  be  a  circumstance  to  be  left  with  others,  inclu- 
ding the  style  and  character  of  the  language  used,  to  the  consideration 

*^l  R1  *^^  *^®  J'^^y*  ^^^  *^'®  *^  determine"  whether  or  not  the  defendant 
•^  was  <<  influenced  by  malicious  motives."  Here  the  presence  of  a 
third  person  was  not  casual,  nor  were  the  words  language  of  admoni- 
tion ;  they  were  merely  expressions  used  in  the  course  of  a  dismissal. 
It  could  not  be  essential  for  the  defendant  s  protection  to  call  in  a  third 
person.  If  no  such  person  had  been  present,  the  plaintiiF  could  not  have 
proved  the  words.  [Erls,  J. — The  words  which  passed  might  be  mate- 
rial in  an  action  for  wrongful  dismissal.  Lord  Campbell,  C.  J. — They 
were  the  very  act  of  dismissal.  It  might  be  highly  important  to  the 
master  to  preserve  evidence  of  his  having  dissolved  the  contract,  and  of 
the  reason.  You  do  not  say  that  a  master  dismissing  a  servant  most 
not  have  any  person  present.]  That  is  not  contended.  [Lord  Gamp- 
BBLL,  C.  J. — Then  may  not  he  state  the  reason  ?  Coleridge,  J. — ^It 
might  be  important  if,  for  instance,  the  servant  were  afterwards  to  bring 
an  action  for  wages.  Erle,  J. — The  facts  that  he  received  the  money 
tendered,  and  went  away  without  desiring  to  have  witnesses  called  in, 
might  be  very  material.  Colbridgs,  J. — If  the  master  on  such  an 
occasion  confined  himself  to  mere  words  of  dismissal,  and  afterwards, 
on  an  inquiry  as  to  character,  said  that  he  discharged  the  servant  for 
felony,  the  witness  who  was  present  would  be  obliged  to  say  <«  I  heard 
nothing  on  the  subject."  Lord  Campbell,  C.  J. — ^And  the  observation 
would  be  that,  if  anything  of  the  kind  had  been  said,  the  servant  might 
have  contradicted  it  at  the  time.]  Somerville  v.  Hawkin8,(a)  which 
will  be  relied  upon  for  the  defendant,  was  a  different  case  from  this. 
*^1Q1  -"^^^^^  ^^^  plaintiff  had  been  discharged  from  the  *defendant*8 
-*  service  for  theft:  he  came  to  the  defendant's  house  and  was 
speaking  .to  his  servants  $  and  the  defendant  then  said  to  them :  <<  I 
have  dismissed  that  man  for  robbing  me ;  do  not  speak  to  him  any  more 
in  public  or  private,  or  I  shall  think  you  as  bad  as  he."  That  was  a 
privileged  communication ;  and,  there  being  no  express  evidence  of 
malice,  the  Court  of  Common  Pleas  held  that  the  Judge  at  nisi  prins 
did  rightly  in  directing  a  nonsuit.  There  the  presence  of  third  persons 
had  been  sought  by  the  plaintiff;  and  the  words  were  unavoidably 
addressed  to  them.  Here  no  such  excuse  can  be  made ;  and,  on  the 
facts  proved,  it  was  a  fit  question  for  the  jury  whether  the  words  uttered 
in  the  presence  of  a  third  person  were  so  uttered  on  a  reasonable  occa* 
sion  and  bon&  fide.  [Lord  Campbell,  C.  J. — ^Privilege  by  the  occasion 
of  speaking  is  a  matter  of  law.     On  such  occasions  the  ordinary  pre- 

(a)  Common  Pleu,  December  lith,  1850.    It  was  cited  from  the  Law  Timefl,  roL  16,  p.  2S3. 
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Bumption  of  malice  is  met  by  a  rule  of  law«  If  the  case  is  one  in  vhich 
the  law  would  priyilege  the  commanicationy  it  lies  upon  the  plaintiff  to 
give  express  proof  of  malice.  I  do  not  find  that,  here,  any  such  proof 
was  given.  And,  if  that  is  not  done,  must  not  the  Judge  tell  the  jury 
that  there  is  no  case  of  malicious  speaking?  The  question  therefore  is 
here  neatly  raised,  whether  a  master  about  to  dismiss  a  servant  may  not 
call  in  a  witness  to  hear  what  is  said,  without  losing  the  privilege  which 
his  words  would  otherwise  have  on  such  an  occasion.]  It  was  for  the 
jury  to  say  here  whether  the  facts  showed  that  the  witness  was  justifia- 
bly called  in.  (jS&ee,  Serjt.,  then  discussed  the  evidence  in  detail  on  this 
point.)  Secondly,  as  to  the  conversation  with  the  plaintiff's  brother. 
It  is  true,  he  demanded  the  communication,  and  was  not  in  the  situa- 
tion of  a  stranger*  But  the  imputation  <(he  has  robbed  me;  and  I 
believe  for  years"  was  not  '^'necessary,  and  was  not  proved.  The  r^n^A 
defendant  grounded  the  imputation  on  the  circumstances  under  ^ 
which  the  discharge  happened.  But  the  Court  now  has  those  circum- 
stances before  it ;  and  they  do  not  prove  the  charge.  [Patteson,  J. — 
If  the  master  h^s  been  robbed  for  a  long  time,  and  then  discovers  that 
a  servant  is  robbing  him,  and  he  has  no  reason  to  suspect  any  one  else, 
is  not  that  a  reason  for  inferring  that  the  servant  haa  robbed  him  for  a 
long  time  ?  Lord  Campbell,  C.  J. — ^May  not  he  state  the  impression 
on  his  own  mind?  Or  must  he  say  no  more  than,  strictly,  what  he  can 
prove  ?    If  so,  there  is  nothing  in  the  privilege.] 

JSumfreify  contri. — It  cannot  be  a  question  for  the  jury  whether  it  is 
justifiable  for  a  master  to  call  in  a  witness  when  he  is  about  to  dismiss 
a  servant.  The  Judge  ought  to  lay  down  a  general  rule  upon  the  sub- 
ject. And,  on  principle,  it  is  clearly  justifiable  to  call  in  a  third  person 
for  the  protection  of  the  master  in  case  an  action  should  be  brought 
against  him  afterwards  for  a  wrongful  dismissal,  or  for  wages.  [Lord 
Campbell,  C.  J. — ^We  think  that,  if  a  master  is  justified  in  calling  in 
a  third  person  to  hear  the  ground  of  dismissal,  there  is  no  evidence  in 
this  case  to  repel  the  presumption  of  bona  fides.]  Then  the  question 
is  only  as  to  the  rule  of  law.  As  to  the  second  point :  the  Judge  ought 
to  have  decided  that  there  was  no  evidence  for  the  jury,  the  brother 
having  called  for  an  explanation,  and  the  answer  being  given  honestly. 
[Erlb,  J. — The  point  was  put  thus*:  the  defendant  dismisses  the  plain- 
tiff on  one  charge  of  robbery :  being  afterwards  called  upon  to  explain 
the  dismissal,  he  says :  <<  I  believe  the  man  has  been  robbing  me  for 
years."  Can  the  Judge  say  that  *suchan  amplification  must  be  r^iooi 
presumed  a  bonfi  fide  statement  till  malice  is  proved  ?]  Somer-  ^ 
ville  V.  Hawkins,(a)  is  a  direct  authority  for  the  defendant  on  both  the 
present  issues.  A  nonsuit  ought  to  have  been  directed  on  the  second 
point ;  but,  as  it  was  not  taken  at  nisi  prius,  the  defendant  can  only  ask  for 

(a)  16  Law  Times,  283,  Com.  Pleai,  December  lith,  1860. 
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a  new  trial.  Child  t^.  Affleek,  9  B.  &;  C.  403  (E.  C.  L.  R.  vol.  17),  and 
Gardner  v.  Slade,  13  Q.  B.  796  (E.  C.  L.  R.  vol.  66),  are  direct  authori- 
ties for  the  defendant  on  that  point.  [He  then  read  the  former  case, 
and  was  stopped  by  the  Court.] 

Lord  Campbell,  G.  J. — The  rule  is,  that,  if  the  occasion  he  such  as 
repels  the  presumption  of  malice,  the  communication  is  privileged,  and 
the  plaintiff  must  then,  if  he  can,  give  evidence  of  malice :  if  he  gives 
no  such  evidence,  it  is  the  office  of  the  judge  to  say  that  there  is  no 
question  for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict  for  the  de- 
fendant. Otherwise  there  might  be  a  question  for  the  jury  in  every 
case  where  a  master,  however  fairly,  gives  the  character  of  a  servant: 
and,  if  they  conceived  that  there  was  malice  lurking  in  the  mind  of  the 
master,  they  might  give  a  verdict  for  the  plaintiff  on  the  ground,  merely, 
of  the  communication  having  taken  place :  and  this  would  apply  to  all 
cases  in  which  the  occasion  has  been  said  to  repel  the  presumption  of 
malice.  The  present  was  one  of  those  occasions ;  and  I  think  the  de- 
fendant did  no  more  than  a  prudent  and  honourable  man  ought  to  have 
done.  When  he  was  dismissing  a  servant  for  theft,  ii  was  material  to 
his  interest  that  a  third  person  should  be  present  who  might  bear  wit- 
^Qon-i  ^6^  ^o  ^b®  dissolution  *of  the  contract,  and  to  the  reason:  and 
■^  it  would  be  hard  if  an  action  lay  against  a  master  for  doing,  in 
such  a  case,  no  more  than  he  was  bound  to  do  in  duty  to  himself  and 
to  society.  As  Lord  Ellenborouqh  said,(a)  the  communications  of 
business  are  not  to  be  beset  with  actions  of  slander.  Then,  if  this  be 
so,  it  is  admitted  here  that  no  express  evidence  was  given  to  show  a 
malicious  motive ;  nothing  stated  that  was  untrue  within  the  defendant's 
knowledge.  The  learned  Judge,  therefore,  ought  to  have  laid  it  down 
that  there  was  no  evidence  of  malice  for  the  consideration  of  the  jury; 
and  the  rule  must  he  absolute  as  to  the  first  part  of  the  first  issue.  On 
the  second,  also,  I  think  the  Judge  ought  to  have  sard  that  there  was 
no  evidence  for  the  jury.  The  defendant  said  no  more  to  the  plaintiff's 
brother  than  an  honest  man  was  bound  to  say.  The  plaintiff,  after  his 
dismissal  by  the  defendant,  had  tried  for  other  situations,  but  failed 
because  he  could  not  get  a  character  from  the  defendant.  The  brother 
then  asks  the  defendant  why  he  declines  to  give  one.  The  plaintiff  was 
bound  to  state  in  answer,  not  only  why  he  dismissed,  but  why  he  refused 
to  give  a  character.  Therefore  there  was  no  evidence  for  the  jury  on  this 
issue :  but,  as  the  motion  upon  it  is  not  to  enter  a  verdict  for  the  defend- 
ant, we  can  only  order  a  new  trial. 

Pattbson,  J. — As  to  the  first  point,  I  think  it  is  correctly  laid  down 
in  Toogood  v.  Spyring,  1  Cro.  M.  k  R.  181,t  S.  C.  4  Tyr.  682,  that 
the  mere  presence  of  a  third  person  does  not  take  away  privilege  from 
the  communication,  but  that  it  may  be  a  circumstance  from  which  the 

(a)  See  Dannuui  v.  Bigg,  1  Camp.  269^  note  to  H'Dongall  v.  Claridge. 
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jurj  may  judge  whether  *or  not  the  charge  was  made  bon&  fide,  r-i^^on'o 
Bat  that  is  only  where  the  third  person  is  a  mere  stranger:  and  ^ 
the  question  is,  whether  such  was  the  case  here.  Now  Thwaites  was 
called  in  as  a  witness  to  the  very  act  of  dismissing  the  plaintiflf :  that 
is  quite  different  from  cases  in  which  the  words  hare  been  spoken  at  a 
subsequent  and  distant  time.  The  question  here  is  simply  whether  a 
master,  dismissing  a  servant,  may  have  a  third  person  present-  as  a  wit- 
ness. If  indeed  that  third  person  were  one  unfairly  chosen,  an  enemy 
of  the  party  dismissed,  a  question  would  arise  which  is  not  raised  here. 
On  this  point  the  rule  must  be  absolute.  As  to  the  other  question :  the 
occasion  was  clearly  one  which  justified  making  an  imputation ;  the  com- 
plaint is  that  there  was  an  excess  in  the  statement.  I  think  that  it  is 
not  so,  as  the  brother  did  not  merely  ask  why  the  plaintiff  was  dismissed 
bat  put  other  questions,  which  led  to  the  answer  complained  of.  The 
Btatement  was  an  answer  to  inquiries  made  by  a  person  interested  on 
behalf  of  the  plaintiff:  and,  being  given  bonft  fide,  it  was  justified  by 
the  occasion.  If  the  person  inquiring  had  been  a  mere  stranger,  the 
case  would  have  been  different.  The  rule  must  therefore  be  absolute 
for  a  new  trial. 

CoLEKiBOE,  J. — As  to  the  first  issue :  the  dismissal  was  an  occasion 
which  justified  stating  the  cause,  and  rebutted  the  imputation  of  malice : 
and  the  learned  Judge  ought  to  have  told  the  jury  that,  if  nothing  more 
appeared,  it  was  rebutted.  The  plaintiff  then  had  to  show  facts  which, 
as  Maule,  J.,  said  in  Somerville  v.  Hawkins,  16  Law  Times,  288,  were 
more  consistent  with  the  existence  of  malice  than  with  *its  non-  r-i^oc^A 
existence.  Was  the  calling  in  a  third  person  such  a  fact  in  the  ^ 
present  case  ?  On  the  contrary,  it  was  one  of  the  very  things  which  a 
just  and  prudent  man  would  have  been  most  desirous  of  doing.  On 
the  second  issue  the  case  is  free  from  all  doubt.  Everything  the  defend- 
ant said  was  in  answer  to  questions  put  by  the  plaintiff's  brother :  he 
was  justified  in  answering  them ;  and  there  was  no  exaggeration.  If 
the  things  stated  were  in  his  mind  when  he  did  the  act  referred  to  by 
the  questions,  he  was  bound  to  say  so ;  and  he  went  no  farther. 

Erlb,  J. — Communications  made  with  a  fair  and  reasonable  purpose 
of  protecting  the  interests  of  the  party  are  no  doubt  privileged,  as  is 
laid  down  in  Toogood  v.  Spyring,  1  Oro.  M.  k  R.  181,t  S.  C.  4  Tyr. 
582,  and  Somerville  v.  Hawkins,  16  Law  Times,  288.  In  the  present 
case  the  defendant  requested  a  confidential  friend  to  be  present  when 
he  dismissed  the  plaintiff.  I  thought  that  was  what  a  prudent  and 
honourable  man  would  wish  to  do ;  and  I  left  the  case  to  the  jury  accord- 
ingly. The  Court  think  with  me  as  to  the  conduct  of  the  defendant ; 
but  they  are  of  opinion  that  it  was  matter  of  law,  whether  or  not  the 
communication  was  protected ;  and  that  the  jury  could  only  be  called 
upon  to  say  whether  the  evidence,  if  there  was  any,  beyond  that  of  the 
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communication  itself,  showed  that  it  was  made  colourably  and  not  bona 
fide.  In  Wright  v.  Woodgate,  2  Cro.  M.  &  R.  578,t  S.  C.  Tyr.  k  G. 
12,  Parks,  B.,  says :  <<  The  proper  meaning  of  a  privileged  communi- 
cation is  only  this ;  that  the  occasion  on  which  the  communication  was 
^oQiri  ii^&de  rebuts  the  inference  primfi  facie  ^arising  from  a  state- 

-^  ment  prejudicial  to  the  character  of  the  plaintiif,  and  puts  it  upon 
him  to  prove  that  there  was  malice  in  fact — ^that  the  defendant  was 
actuated  by  motives  of  personal  spite  or  ill-will,  independent  of  the 
occasion  on  which  the  communication  was  made."  In  the  present  case 
was  there  evidence  to  show  "motives  of  personal  spite  or  ill-will?" 
What  amounts  to  such  evidence  is  pointed  out  in  the  judgment  delivered 
by  Mauls,  J.,  in  Somerville  v.  Hawkins,  16  Law  Times,  283.  ^^On 
considering  the  evidence,  we  cannot  say  that  the  jury  would  have  been 
justified  in  finding  that  the  defendant  acted  maliciously.  It  is  true 
that  the  facts  proved  are  consistent  with  the  presence  of  malice  as  well 
as  its  absence ;  but  this  is  not  sufficient  to  entitle  the  plaintiff  to  have 
the  question  of  malice  left  to  the  jury,  for  the  existence  of  malice  is 
consistent  with  the  evidence  in  all  cases  except  those  in  which  something 
inconsistent  with  malice  is  shown  in  evidence ;  so  that  to  say  that  in  all 
cases  wherein  the  evidence  is  consistent  with  malice  it  ought  to  be  left 
to  the  jury,  would,  in  effect,  be  to  say  that  the  jury  might  find  malice 
in  any  case  in  which  it  was  not  disproved,  which  would  be  opposed  to 
the  admitted  rule  that  in  cases  of  privileged  communications  malice 
must  be  proved,  and  therefore  its  absence  presumed  till  such  proof  is 
given.  It  is  therefore  not  necessary,  in  order  to  entitle  the  plaintiff  to 
have  the  question  of  malice  submitted  to  the  jury,  that  the  evidence 
should  be  such  as  necessarily  leads  to  the  conclusion  that  malice  exists, 
or  should  be  inconsistent  with  *  the  non-existence  of  malice,  but  it  is 
necessary  that  the  evidence  to  raise  the  probability  of  malice  should 
be  more  consistent  with  its  existence  than  its  non-existence."  Here 
^oofn  ^^^  calling  in  a  witness  was  consistent  with  "^a  wish  to  spread 

•^  defamation ;  it  was  consistent  also  with  the  wish  to  do  what  a 
prudent  man  would  desire  to  do :  but,  if  the  effect  of  the  evidence  is 
equal  both  ways,  the  onus  of  proving  malice  lies  upon  the  plaintiff. 
The  same  observations  apply  to  the  second  issue.  No  malicious  motive 
appears.  The  evidence  indeed  related  to  only  one  robbery,  whereas 
the  defendant  spoke  of  having  been  robbed  for  years :  but  the  com- 
munication was  made  in  answer  to  an  inquiry  by  the  plaintiff's  brother; 
and  there  are  no  circumstances  to  show  that  the  extent  of  the  statement 
actually  made  proceeded  from  malice,  or  went  beyond  what  might  be 
said  by  a  person  honestly  wishing  to  tell  the  whole  truth.  I  thought 
at  the  trial  that  the  extent  of  the  statement  afforded  some  evidence  of 
malice  for  the  consideration  of  the  jury ;  but  my  opinion  is  now  altered 
by  Somerville  v.  Hawkins,  16  Law  Times,  283.    There  must  be  a  new 


16  ADOLPHUS  k  ELLIS.    N.  S.                          8^:6 

trial,  on  the  ground  that  the  jury  ought  to  have  heen  told  that  there 

wa3  no  evidence  of  malice  for  their  consideration. 

Rule  ab8olute.(a} 

(a)  A  stet  prooennu  wta  agreed  to. 

It  is  a  mffleient  defence  to  aa  aetion  for  de-  lingame,  8  Cowen,  141.  Where  the  defendant, 
{amatory  words>  that  they  were  ipoken  for  a  at  tJbe  request  of  a  Senator  of  the  United  States, 
jojtifiahle  purpose,  not  maliciously  nor  with  a  in  order  to  giro  him  information  as  to  the  fit- 
deetgn  to  defame,  though  the  words  themselves  ness  of  the  plaintiff  for  the  office  to  which  he 
are  untme :  Coffin  e.  Coffin,  4  Mass.  1,  31.  was  nominated,  spoke  the  words  charged  in  the 
Words  spoken  in  discharge  of  official  duty  are  declaraUon,and  referred  to  the  records  of  a  Court 
not  actionable,  ^/iler  if  spoken  under  pretence  for  their  confirmation,  it  was  held  that  there 
of  official  duty,  wantonly,  and  with  malice,  was  nothing  from  which  to  Imply  malice,  and 
The  qnestion  of  intention  is  to  be  left  with  the  that  the  plaintiff  could  not  sustain  his  action : 
jury:  Ooodenow  v.  Tappan,  1  HaoL  60.  Where  Law  e.  Scott,  5  Har.  A  Johns.  438. 
words  aeouaing  the  plaintiff  of  a  felony,  were  Pririleged  communications  are  of  four  kinds, 
•poken  to  a  justice  on  an  application  for  a  war*  to  wit :  where  the  publisher  of  the  alleged  slan- 
rant  for  felony,  the  question  whether  they  are  der  acted  in  good  faith  in  the  discharge  of  a 
aetionablo  or  not  depends  upon  the  question  public  or  prirate  duty,  legal  or  moral,  or  in  the 
whether  they  were  made  in  good  faith  or  not,  prosecution  of  his  own  rights  or  interests :  any- 
and  that  question  should  be  left  to  the  jury:  thing  said  or  written  by  a  master  concerning 
BuDton  V.  Wesley,  4  Bibb,  38.  The  defendant  the  character  of  a  serrant  who  has  been  in  his 
prosecuted  the  plaintiff  for  a  felony.  Before  employment;  words  used  in  the  course  of  a 
prosecuting  him,  he  stated  the  crime  to  a  eon-  legal  or  judicial  proceeding ;  and  publication 
stable,  informing  him  that  he  wished  him  to  duly  made  in  the  ordinary  mode  of  parlia- 
sdrre  the  process ;  but  the  process  was  not  mentary  proceedings :  White  v.  Nicholls,  3  How- 
brought  to  the  constable.    The  plaintiff  was  ard,  U.  S.  266. 

discharged  on  the  examination.   It  was  decided  In  an  action  against  a  justice  of  the  peace 

that  this  was  slander  In  the  defendant.    So  for  slanderous  words  in  an  official  certificate  by 

after  the  examination  and  acquittal  of  the  plain-  him  to  the,  grand  jury,  the  plaintiff  must  not 

ti^  the  defendant  repeated  the  charge  and  urged  only  prove  the  slanderous  words,  but  express 

its  truth  to  sereral  persons  who  were  present  at  malice  in  using  them ;  and  the  occasion  of  using 

the  examination,  it  was  held  to  be  slander  and  them  will  be  primd  /aeit  excuse  for  them : 

that  it  was  not  excused  because  spoken  to  per-  Sands  e.  Robison,  12  Smedes  A  Marshall,  704* 
sons  who  were  so  present:  Bnrlingame  v.  Bur- 
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Deelaration  stated  that  defendant  was  possessed  of  a  theatre,  and  of  a  stage  therein,  on  which 
dramaUc  entertainments  were  g^ren,  and  of  a  dressing-room  for  chorus  singers,  and  of  a  floor 
underneath  the  stage,  in  which  floor  was  a  cut  or  hole,  and  along  which  floor  the  performers  at 
the  theatre  were  accustomed  to  pass  from  the  smd  dressing-room  to  the  back  of  the  stage.  That 
plMntiff  was  hired  by  defendant  to  sing  on  the  stage  as  a  chorus  singer.  That  it  then  became 
defendant's  duty  to  cause  the  floor  to  be  so  sufficientlj  lighted  and  the  hole  so  fenced  as  to  prevent 
accident  to  persons  passing  from  the  dressing-room  to  the  stage.  That  defendant,  well  knowing 
the  premises,  suffered  the  floor  to  be  insufficiently  lifted,  and  the  bole  to  be  open  without  any 
•affieient  fence,  so  that  the  plaintiff  was  injured  by  fklling  into  tho  hole.    Held : 

Tbftt  the  declaration  was  bad,  on  motion  in  arrest  of  judgment,  because  the  facts  stated  did  not 
nuse  the  duty  a  breach  of  whioh  was  complained  of,  and  that  the  express  allegation  of  duty 
would  not  aid. 

Ca8B.     The  declaration  stated  that  the  defendant  was  possessed  of  a 
certain  theatre,  to  wit,  the  ^Princess'  theatre,  &c.,  and  of  a  certain  r^o^i^ 
stage  therein,  on  which  operas  and  other  dramatic  entertainments  ^ 
were  performed,  and  of  a  certain  dressing-room  therein,  known  as  the 
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dressing-room  of  the  male  chorus  singers,  and  of  a  certain  floor  therein 
underneath  the  said  stage,  called  the  Mazarine  floor,  in  which  floor 
was  a  certain  cut  or  hole  of  great  depth,  kCy  across  and  along  which 
said  floor  persons  performing  at  and  in  the  theatre,  in  opera&  and 
other  dramatic  entertainments,  were  accustomed,  before,  daring,  and 
after  the  performance  thereof,  to  pass  from  and  to  the  said  dressing-room 
to  and  from  the  back  of  the  stage.     That  defendant  had  hired  pUintitf 
to  act,  sing,  and  perform  as  a  chorus  singer  at  the  theatre  on  the 
said  stage,  for  reward  in  that  behalf.    That  plaintiff,  on  Slat  May, 
1848,  did  act,  sing,  and  perform  at  the  said  theatre   on  the  stage 
under  such  hiring  as  aforesaid,  in  a  certain  opera  called  the  Crown 
Diamonds,  which  opera  was   then   and  there  performed  under  the 
management  and  for  the  profit  •of  the  defendant.     That  it  then  became 
and  was  the  duty  of  the  defendant  to  cause  the  said  Mazarine  floor 
to  be  so  sufllciently  lighted,  and  the  said  cut  or  hole  to  be  so  fenced, 
guarded,  or  secured,  before,  during,  and  until  after  the  lapse  of  a 
reasonable  time  from  the  termination  of,  the  said  performance,  as  to 
prevent  any  accident  or  injury  to  persons  passing  across  and  along  the 
Mazarine  floor  from  and  to  the  dressing-room  to  and  from  the  back  of 
the  stage.     That  the  defendant,  well  knowing  the  premises,  suffered  and 
permitted  the  Mazarine  floor  to  be  insufliciently  lighted,  and  the  cut  or 
hole  to  be  open  without  any  sufllcient  fence,  guard,  or  security,  before, 
during,  and  until  after  the  lapse  of  a  reasonable  time  from  the  termina- 
^ono-i  tion  of,  the  performance.     By  reason  of  which  insuflScient  flight- 
-*  ing  as  aforesaid,  and  of  the  cut  or  hole  being  so  as  aforesaid  open 
without  any  suflScient  fence,  guard,  or  security,  the  plaintiff,  who  was 
then,  within  a  reasonable  time  from,  to  wit,  immediately  after,  the 
termination  of  the  performance,  passing  from  the  back  of  the  stage 
across  and  along  the  Mazarine  floor  to  the  dressing-room,  fell  into  and 
down  the  cut  or  hole,  and  thereby  was  then  grieyously  bruised  and 
injured,  &c. 

Pleas,  among  others.  Not  guilty,  and  a  traverse  of  the  alleged  datj. 
Issues  thereon.    ' 

On  the  trial,  before  Erlb,  J.,  at  the  Middlesex  sittings  after  last 
Trinity  term,  the  verdict  was  for  the  plaintiff. 

ChamherMj  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  arrest  the 
judgment,  on  the  ground  that  the  declaration  showed  no  such  duty  to 
light  and  fence  the  hole  as  alleged. 

Keane  and  BUtleston  now  showed  cause. — The  declaration  is  good. 
It  alleges  that  it  was  defendant's  duty  to  cause  the  hole  to  be  lighted 
and  fenced,  and  that  the  injury  happened  in  consequence  of  the  breach 
of  such  duty.  Such  a  duty  may  reasonably  be  founded  on  the  alleged 
contract  between  the  parties.  The  defendant  occupies  a  theatre,  and 
hires  persons  to  perform  there,  for  his  profit.  It  was  his  duty  to  cause 
the  theatre  to  be  kept  in  such  a  state  as  that  the  performers  might  earn 
.  their  salary  without  unreasonable  danger  to  life  or  limb.     Parnaby  v. 
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The  Lancaster  Canal  Company,  11  A.  &  E.  223  (E,  C.  L.  R.  vol.  39), 
is  an  authority,  generally,  to  support  this  declaration.  The  same  case, 
in  the  Exchequer  Chamber, (a)  is  an  authority  also  that  the  plaintiff 
*is  not  tied  down  to  the  specific  duty  alleged,  and  that  it  is  enough  ^4.090 
if  the  facts  stated  in  the  declaration  show  a  duty  of  any  kind  and  '- 
a  breach  thereof.  Priestley  v.  Fowler,  3  M.  A;  W.  l,t(ft)  Hutchinson 
V.  York,  Newcastle,  and  Berwick  Railway  Company,  5  Exch.  343,t  and 
Wigmore  1;.  Jay,  5  Exch.  354,t  decide,  certainly,  that  the  ordinary 
relation  of  master  and  servant  does  not  impose  upon  the  master  the 
duty  of  protecting  one  servant  against  the  negligence  of  another  and 
against  injury  arising  from  the  defective  condition  of  the  master's  pro- 
perty. Those  cases,  however,  do  not  apply,  for  the  plaintiff  was  not  an 
ordinary  servant,  but  was  engaged  to  perform  a  special  duty ;  and  they, 
at  least,  recognise  the  general  principle  that  it  is  the  master's  duty  not 
to  expose  his  servant  to  unreasonable  risks.  The  master's  duty  with 
respect  to  lighting  and  fencing  his  premises  may  vary  according  to  par 
ticular  circumstances,  such  as  the  servant's  familiarity  with  the  pre- 
mises, the  master's  knowledge  of  their  defective  condition,  and  tbe 
probability  that,  in  default  of  due  securities,  accidents  will  happen  to 
the  servant  even  without  negligence  on  his  part.  Here  the  particular 
circumstances  are  in  favour  of  the  duty  alleged ;  and  after  verdict  it 
must  be  taken  that  the  injury  complained  of  was  not  caused  by  the 
want  of  ordinary  care  on  the  part  of  the  plaintiff;  Regina  v.  Waters, 
1  Denison's  C.  C.  356,  361,  Goldthorpe  v.  Hardman,  13  M.  &  W.  377.1 

OhamberSj  contr&. — The  alleged  duty  does  not  arise  from  the  facts 
stated  in  the  declaration.  [Lord  Campbell,  C.  J. — If  the  facts  stated 
raise  the  duty,  then  the  '^'express  allegation  of  duty  is  unneces-  r^nqn 
sary ;  if  they  do  not,  then  the  express  allegation  will  not  supply  ^ 
the  defect.  Patteson,  J. — In  Cane  v.  Chapman,  5  A.  &  E.  647  (E. 
C.  L.  R.  vol.  31),  it  was  held  that  the  allegation  of  duty  was  a  mere 
inference  of  law,  and  so  not  traversable.]  This  declaration  does  not  state 
facts  which  raise  the  duty  to  put  any  light  or  any  fence ;  the  breach, 
therefore,  that  the  injury  happened  from  insufficient  lighting  or  fencing 
is  nothing.  [Lord  Campbell,  C.  J. — ^Was  it  not  the  defendant's  duty 
to  carry  on  his  business  with  reasonable  care,  and  is  he  not  liable  for 
the  damage  arising  from  the  want  of  such  reasonable  care?]  This 
declaration  does  not  go  to  that  extent.  According  to  Priestley  v. 
Fowler,  8  M.  &  W.  l,t  it  would  be  material  to  allege  that  the  faulty 
state  of  the  premises  was  known  to  the  master. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  judgment  in  this  case 
must  be  arrested.  The  duty,  «  breach  of  which  is  laid,  does  not  arise 
from  the  particular  facts  stated  in  the  declaration  nor  from  the  general 
relation  of  master  and  servant.  What,  tbsn,  is  the  effect  of  the  positive 
allegation  of  such  duty  ?  I  confess  that  i,  at  first,  thought  that,  where 

(a)  The  Loncastor  Canal  Company  «.  Parnaby,  11  A.  4  E.  230,  242  (E.  C.  L.  R.  ToL  89). 
(6)  See  CurUng  v.  Wood,  10  M.  A  W.  628. 
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a  relation,  from  which  a  particular  duty  may  arise,  is  alleged,  and  the 
particular  duty  is  also  alleged,  it  might  be  shown  in  evidence  that,  in 
fact,  such  a  duty  did  arise,  and  that  it  was  unnecessary  to  set  forth  the 
facts  themselves  which  raise  the  duty.  But  the  decisions  show  that  the 
allegation  of  duty  is  in  all  cases  immaterial,  and  ought  never  to  be 
introduced ;  for,  if  the  particular  facts  raise  the  duty,  the  allegation  is 
unnecessary,  and,  if  they  do  not,  it  will  be  unavailing.  In  this  case 
^oqi-i  there  is  an  allegation  that  it  was  the  defendant's  duty  to  light 
-*  "^the  floor  and  fence  the  hole,  but  no  facts  are  stated  from  which 
the  duty  arises.  The  express  allegation,  therefore,  will  not  help  the 
defect,  and  the  declaration  is  bad. 

Pattbson,  J. — It  has  been  determined  that  it  is  not  necessary  to 
allege  the  duty  where  it  arises  from  the  particular  facts  stated  in  the 
declaration :  and  the  question  now  is,  virtually,  whether,  if  facts  are 
stated  which  do  not  raise  the  duty,  you  may  prove  it  by  other  facts 
than  those  stated.  If  you  may  not  so  prove  it,  then  we  must  look  at 
the  particular  facts  which  are  stated  in  the  declaration  and  at  those 
only,  and  cannot  treat  the  declaration  as  aided  by  a  verdict  founded  on 
any  other  facts.  The  allegation  of  duty  is  a  mere  inference  of  law,  and 
cannot  be  traversed :  therefore  the  declaration  must  stand  or  fall  by  the 
facts  stated,  and  cannot  be  helped  by  the  unnecessary  allegation  of  duty. 
And,  as  in  this  case  the  breach  is  of  a  duty  which  does  not  arise  from 
the  mere  contract  or  relation  between  the  parties,  nor  from  the  facts 
stated,  I  am  of  opinion  that  the  declaration  is  bad. 

Coleridge,  J. — ^The  question  appears  to  come  to  this :  whether  the 
duty  to  which  the  breach  points  arose  from  the  relation  between  these 
parties,  that  is,  from  the  general  relation  of  master  and  servant ;  for  no 
special  contract  is  stated  with  reference  to  the  matter  of  complainu 
Now,  if  this  duty  arises  from  the  general  relation  of  master  and  servant, 
I  do  not  well  know  where  the  master's  liability  is  to  stop.  He  may  be 
held  liable  because  his  house  is  unhealthy,  or  on  numerous  other  grounds. 
^noa-i  ^^^  ^^^  ^servant  is  not  bound  to  enter  the  particular  service :  if 
-'  he  does,  he  must  take  things  as  he  finds  them. 

Erle,  J. — The  allegatioh  of  duty  is  an  allegation  of  mere  matter  of 
law ;  and  it  is  necessary  to  state  facts  from  which  the  duty  which  is 
charged  to  be  broken  arises.  If  the  facts  are  insufficient  for  this  pur- 
pose, the  allegation  of  duty  will  not  help.  Here  it  is  stated  that  the 
defendant  held  a  theatre  in  which  he  hired  the  plaintiff  to  perform,  that 
on  part  of  the  premises  there  was  a  hole  in  the  floor  along  which  the 
plaintiff  had  to  pass  in  discharge  of  his  duty  as  a  performer,  and  that 
it  was  the  duty  of  the  defendant  to  light  the  floor  sufficiently,  so  as  to 
prevent  accidents  to  those  who  had  to  pass  along  it.  Was  any  such 
duty  cast  upon  the  defendant  ?  I  think  not.  A  person  must  make  his 
own  choice  whether  he  will  accept  employment  on  premises  in  this  con* 
dition ;  and,  if  he  do  accept  such  employment|  he  must  also  make 
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own  choice  whether  he  will  pass  along  the  floor  in  the  dark  or  carry  a 
light.  If  he  sustain  injury  in  consequence  of  the  premises  not  being 
lighted,  he  has  no  right  of  action  against  the  master  who  has  not  con* 
tracted  that  the  floor  shall  be  lighted.  I  confine  my  judgment  to  this 
ground,  that  the  declaration  does  not  show  any  contract  that  the  pre- 
mises should  be  in  any  particular  state  with  respect  to  lighting  and 
fencing,  or  that  there  was  any  misfeasance. 

Rule  absolute.(<i) 

(a)  Reported  by  H.  Davison,  Esq.    . 

Where  soTenl  serraats  are  employed,  and,  while  both  are  engaged  in  the  same  serriee: 
bj  the  negligence  of  all,  one  of  them  is  injured,  Farwell  v.  Boston  and  Worcester  Railroad,  4 
he  cannot  sae  the  master,  though  a  foreman  was  Metcalf,  49.  The  proprietors  of  a  railroad  are 
taperintending,  and  the  ii^ared  person  was  under  not  responsible  to  a  brakeman  in  their  employ- 
age  :  Brown  e.  Maxwell,  0  Hill,  692.  Where  a  ment  for  an  injury  sustained  by  him  in  eonse- 
master  uses  due  dUigenoe  in  the  leleotion  of  quenoe  of  the  neglect  or  fault  of  another  brake- 
competent  and  trusty  serrants,  and  furnishes  man  engaged  in  the  same  service,  even  though 
them  with  suitable  means  to  perform  the  service  the  latter  be  at  the  same  time  the  acting  oon- 
ia  whieh  he  employs  them,  he  is  not  answerable  dnctor  of  a  train  of  freight  cars  :  Hayes  «.  The 
to  one  of  them  for  an  ixgnry  received  by  him  in  Western  Railroad  Corporatioui  3  Gushing,  270. 
consequence  of  the  carelessness  of  another, 
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An  order  for  a  sum  "payable  ninety  days  after  sight,  or  when  realited,"  is  not  a  bill  of  exchange, 
as  the  latter  alternative  makes  the  sum  payable  on  a  contingency. 

Assumpsit.  The  first  count  stated  that  defendant,  on  19th  Novem* 
ber,  1839,  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  one  Shadwell,  and  thereby  requested  Shadwell,  ninety  days  after 
sight,  or  when  realized^  of  that  his,  the  defendant's,  first  bill  of  exchange, 
&c.,  to  pay  to  the  plaintiff,  or  order,  1256Z.  139.  4d.,  value  received. 
Averment  that  the  said  bill  was  presented  to  Shadwell,  and  that  he  re- 
fused to  accept,  although  the  period  of  ninety  days  after  presentment 
and  sight  thereof  by  him  had  elapsed,  &c. 

Plea.  That  defendant  did  not  make  his  bill  of  exchange,  mode  et 
form&.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  London  sittings 
after  last  Easter  term,  the  plaintiff  had  a  verdict  on  this  issue. 

KhowleBy  in  last  Trinity  term,  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  that  the  bill  of  exchange  set  out  in  the  declaration 
was  payable  on  a  contingency,  and  that  the  declaration  was  therefore 
bad. 

Watson  and  M.  Smith  now  showed  cause. — The  meaning  of  the  bill 
of  exchange  as  described  in  the  declaration  is  that  it  is  to  be  paid  ninety 
days  after  sight  at  all  events,  or  sooner  if  the  drawee  is  in  funds  before 
that  period.  [Lord  Campbell,  C.  J. — Even  on  this  construction  it 
would  be  uncertain  whether  it  would  be  payable  at  all  *within  i-^ooj. 
the  ninety  days,  and,  if  payable  within  that  time,  on  what  par-  *- 
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ticular  day  it  would  be  bo  payable.]  Although  a  bill  payable  on  a  con- 
tingency that  may  never  happen,  as  out  of  money  to  arise  on  the  sale 
of  defendant's  reversion,  is  bad;  Garlo3  v.  Fancourt,  5  T.  R.  482;  yet 
if  the  contingency,  on  which  the  bill  is  payable,  must  happen,  as,  for 
instance,  six  weeks  after  the  death  of  the  defendant's  father,  the  bill  is 
good;  Cooke  v.  Colehan,  2  Strange,  1217.  A  bill  payable  so  many 
days  after  sight  is  good,  though  it  is  uncertain  when  sight  will  be  had 
of  the  bill.  If  the  language  of  this  bill  had  been  <<  ninety  days  after 
sight  and  when  realized"  the  objection  would  be  good;  but  the  alterna- 
tive "or"  saves  the  bill,  for  the  period  of  payment,  viz.  the  end  of  ninety 
days,  must  arrive. 

AthertOTij  contr3<. — Unless  the  instrument  declared  on  be  a  good  bill 
the  declaration  is  bad,  for  no  consideration  is  stated  for  the  defendant's 
promise.  Treating  the  instrument,  therefore,  as  a  bill,  and  giving  a 
meaning  to  all  the  words  of  it,. if  a  meaning  can  be  given  to  them,  is 
this  instrument  a  good  bill  of  exchange  according  to  the  custom  of 
merchants?  The  words  "or  when  realized"  are  not  insensible;  the 
obvious  meaning  of  them  is  "  when  you  are  in  funds  for  the  purpose." 
This  event  may  never  happen ;  and,  so,  it  is  uncertain  whether  the  bill 
will  ever  be  payable ;  for  the  words  are  to  be  read  «  ninety  days  after 
sight,  if  then  in  funds,  if  not,  as  soon  as  you  are  in  funds  afterwards." 
If,  however,  it  is  to  be  taken  that  the  bill  was  payable  absolutely  ninety 
days  after  sight,  because  the  alternative  words  are  insensible,  this  will 
j^QocT  ^^^  ^®lp  ^^®  declaration,  for  the  bill  is  not  so  *described.  If  an 
"'  instrument  is  payable  on  the  alternative  contingency  of  two 
events,  one  of  which  may  never  happen,  the  instrument  is  as  uncertain 
as  if  payable  on  one  event  which  may  never  happen,  for  the  drawee 
would  have  his  option. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  judgment  must  be 
arrested  unless  this  is  a  good  bill  of  exchange  according  to  the  custom 
of  merchants.  If  we  could  reject  the  words  "or  when  realized"  as 
insensible,  the  bill  would,  certainly,  be  unexceptionable.  But  a  reasona- 
ble meaning  has  already  been  ascribed  to  them,  viz.  "or  when  you  are 
in  funds  for  the  purpose."  I  do  not  see  why  this  alternative  is  to  be 
taken  as  limited  to  the  term  before  the  expiration  of  the  ninety  days 
rather  than  after.  I  should  say  the  meaning  is  that  the  bill  is  to  be 
paid  at  the  end  of  ninety  days  if  the  drawee  should  be  then  in  funds, 
if  not,  that  it  shall  be  payable  afterwards.  Even,  however,  if  the  other 
is  the  right  meaning,  namely,  that  the  bill  is  payable  sooner  if  the 
drawee  should  be  sooner  in  funds,  and,  if  not,  at  the  end  of  ninety  days 
at  all  events,  I  think  this  would  not  be  a  good  bill ;  for  the  holder  would 
have  to  watch  and  ascertain  the  precise  time  when  the  bill  should  become 
payable,  and,  if  he  failed  in  doing  this  and  in  duly  presenting  it,  the 
drawer  would  be  discharged.  I  am  of  opinion  that  this  is  not  a  good 
bill  of  exchange,  drawn  according  to  the  custom  of  merchants,  so  as 
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to  relieve  the  plaintiff  from  the  necessity  of  stating  a  consideration 
for  it. 
Patxsson,  Coleridgk,  and  Erle,  Js.,  concurred. 

Rule  absolute.(a) 

(o)  Reported  by  II.  Davison,  Esq. 


*In  the  Matter  of  COWGILL.    Jan.  28.  [♦836 

When  the  Conrt  of  Bankruptcy  has,  on  the  bankmpfs  last  examination,  made  an  order  refusing 
a  certificate  of  conformity,  under  stat  12  A  13  Vict  o.  106,  s.  256,  and  a  certificate  has  been 
thereupon  granted  to  the  creditor  for  the  purpose  of  taking  the  bankrupt  in  execution  nnder 
sect  257,  this  Court  will  not  inquire  whether  the  order  was  made  under  circumstances  bringing 
the  case  properly  within  one  of  the  grounds  of  refusal  stated  in  sect  256. 

Although  the  order  itself  states  the  certificate  to  have  been  refused  because  the  bankrupt  "  con- 
cealed some  of  his  property,"  whereas  the  offence  described  in  sect  266,  is  concealing  with  intent 
to  diminish  the  dividend  or  give  an  undue  preference. 

After  the  bankrupt  has  been  imprisoned  on  certifies^  granted  to  a  creditor  under  such  order  of 
the  Conrt  of  Bankruptcy,  and  discharged,  another  creditor  may  obtain  and  enforce  a  oertifioata 
under  the  siune  order. 

It  is  no  objection  to  the  creditor's  certificate  that  the  application  for  it  was  made  without  notice 
to  the  bankrupt,  and  not  at  a  pubUo  meeting.  For  the  granting  of  such  certificate  is  only  a 
ministerial  act 

Athbrton  moved  for  a  rule  to  show  cause  why  the  execution  under 
which  Thomas  Gowgill  was  in  custody  as  after  mentioned  should  not  be 
set  aside,  and  the  prisoner  discharged :  Or  that  a  habeas  corpus  might 
issue,  to  bring  up  the  prisoner  for  the  purpose  of  such  discharge. 

It  appeared  on  affidavit  that  Gowgill  had  been  adjudged  a  bankrupt, 
on  petition  filed  May  7th,  1850,  in  the  District  Court  of  Bankruptcy 
at  Leeds.  On  his  passing  his  last  examination,  the  Court  appointed  a 
public  sitting  for  the  allowance  of  his  certificate.  At  that  sitting  the 
granting  of  such  allowance  was  opposed  by  the  assignees,  and  evidence 
adduced,  and  the  hearing  was  then  adjourned  to  October  15th,  on 
which  day  further  evidence  was  heard  against  the  allowance,  and  the 
Court,  in  delivering  judgment,  stated  that  the  bankrupt  <«had  con- 
cealed some  of  his  property  when  he  passed  his  last  examination,"  and 
therefore  it  refused  to  allow  the  certificate.  The  order  made  was  as 
follows. 

<'The  Bankrupt  Law  Consolidation  Act,  1849. 
In  the  Court  of  Bankruptcy  for  the  Leeds  district 
'^  In  the  matter  of  Thomas  Cowgill,  Ac. 

"15th  day  of  October,  1850. 
"  I,  William  Scrope  Ayrton,  Esquire,  a  commissioner,  authorised  to  act  in  the  prosecution  of 
;»etitions  for  adjudication  in  the  Leeds  district  Court  *of  Bankruptcy,  having  heretofore 
appointed  a  publio  sitting  for  the  allowance  of  a  certificate  to  the  above-named  Thomas   ["^337 
Cowgill,  which  said  public  sitting  was  appointed,"  Ac.  "  to  be  holden  in  this  Court  on 
the  16th  of  September,  1850,  and  on  that  day  adjourned  to  this  15th  day  of  October;  and  on  this 
day  I  do  find  that  the  notice  of  such  publio  sitting  of  the  16th  of  September  1850  was  given  in  the 
London  Gazette,  and  to  the  solicitor  to  the  assignees  of  the  said  bankrupt's  estate  and  effects ; 
and,  objection  having  been  made  before  me  this  day  by  the  assignees  against  my  allowing  such 
certificate,  I  do  find  that  the  said  bankrupt  concealed  some  of  his  property  when  he  passed  his 
last  examination :  I  therefore  do  refuse  to  allow  such  certificate. 

(L.S.)  "W.  S.  ATBTOir, 

«  Commissioner." 
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No  further  applioation  was  made  to  the  Court  at  that  time ;  but,  on 
21st  October,  1850,  the  assignees  applied  to  the  Court  for  a  certificate 
under  stat.  12  &  13  Vict.  c.  106,  s.  257 :  which  certificate  the  Court 
gi^anted  in  the  following  form,(a)  dated  on  the  last-mentioned  day. 

«  Id  the  matter  of  Tbomas  Gowgill/'  Ao. 

"I  hereby  certify  that  Daniel  Take,  of/'  Ac,  ''grocer,  and  Henry  Philip  Hope,  of,"  ^r., 
<«  ofiKoial  assignee,  assignees  of  the  estate  and  effects  of  the  aboye-named  bankmpt,  are  creditors 
of  the  said  bankrupt  as  such  assignees  for  the  sum  of  700/.  llf.  2d,f  in  trust  for  the  creditors  of 
the  said  bankrupt,  and  that  the  said  bankrupt  is  not  protected  by  this  Court  from  process  tgaiiut 
bis  person.  "  W.  S.  Aybtoh, 

«  Commissioner." 

^^no-i       *The  bankrupt  had  no  notice  of  this  application,(a)  nor  did  he 

^  attend  the  Court  when  it  was  made.     On  30th  October,  1850, 

he  was  apprehended  by  warrant  of  the  sherifT  on  a  writ  of  execution 

issued  from  this  Court  upon  the  said  certificate ;  and  he  was  imprisoned 

in  York  Castle  under  such  writ  and  warrant  till  November  19th,  1850, 

when  he  was  discharged  bj  an  order  of  the  Court  of  Bankruptcy,  it 

^Qoq-i  having  been  discovered  that  Hope,  the  ^official  assignee,  had 

-*  not  joined  in,  or  sanctioned,  the  application  for  a  certificate. 

Afterwards,  on  December  7th,  application  for  a  like  certificate  against 

the  bankrupt  was  made  on  behalf  of  James  Penny,  a  creditor  who  had 

proved  under  the  bankruptcy.     The  bankrupt  had  no  notice  of  this 

(a)  See  stat  12  A  13  Vict  c.  106,  Schedule  B  a. 

Sect.  257  is  as  follows. 

"  That  the  assignees  for  the  time  being  of  the  estate  and  effects  of  any  bankrupt,  when  th« 
accounts  relating  to  his  estate  shall  have  become  records  of  the  Court,  shall  be  deemed  judgment 
creditors  of  such  bankrupt  for  the  total  amount  of  the  debts  which  shall  by  such  accounts  aj^tf 
to  be  due  from  him  to  his  creditors;  and  every  creditor  of  any  bankrupt,  immediately  after  thd 
proof  of  his  debt  shall  have  been  admitted,  shall  be  deemed  a  judgment  creditor  of  such  beak* 
rupt  to  the  extent  of  such  proof;  and  the  Court,  when  it  shall  have  refused  to  grant  the  banknpt 
any  further  protection,  or  shall  have  refused  or  suspended  his  certificate,  shall,  on  the  ^plies- 
tion  of  such  assignees  or  of  any  such  creditor,  grant  a  oertificate  under  the  seal  of  the  Court) 
in  the  form  contained  in  Schedule  B  a.  to  this  Act  annexed,  and  every  such  certificate  iball 
have  the  effect  of  a  judgment  entered  up  in  one  of  Her  Majesty's  superior  courts  of  common 
law  at  Westminster  until  the  allowance  of  the  oertificate  of  eonformity  of  such  bankrupt;  and 
the  assignees  or  the  creditor  to  whom,  according  to  such  certificate,  the  bankrupt  shaU  be  indebted 
as  therein  mentioned,  shall  be  thereupon  entitled  to  issue  and  enforce  a  writ  of  execution  against 
the  body  of  sueh  bankrupt ;  and  the  production  of  any  such  certificate  to  the  proper  ofiieer  of 
any  such  superior  Court  shall  be  sufficient  authority  to  him  to  issue  and  seal  such  writ,  and  it 
shall  be  lawful  for  such  superior  Courts  to  make  such  orders  and  rules  in  that  behalf  as  to  tbem 
shall  seem  fit;  provided  always,  that  every  such  last-mentioned  certificate  shall  be  deemed  to 
have  been  cancelled  and  discharged  by  the  allowance  of  the  certificate  of  conformity  of  nieh 
bankrupt  from  the  time  of  such  allowance ;  provided  also,  that  no  execution  by  virtue  of  any 
certificate  which  shall  be  granted  to  any  creditor  or  assignees  as  aforesaid  shall  be  issued,  nor 
shall  any  such  certificate  or  execution  in  any  manner  affect  any  estate  or  effects  which  shall  come 
to  or  be  acquired  by  the  bankrupt,  after  the  allowance  of  his  certificate  of  conformity/' 

Sec.  259  enacts :  "  That  if  any  bankrupt  shall  be  taken  in  execution  after  the  refund  of  protee> 
tion,  or  after  the  refusal  or  suspension  of  his  certificate,  he  shall  not  be  discharged  from  tnch 
execution  until  he  shall  have  been  in  prison  for  the  full  period  of  one  year,  except  by  order  of  tbe 
Court :  provided  always,  that  this  enactment  shall  not  take  effect  until  after  the  expiration  of  six 
months  from  the  commencemeiit  of  this  act,  and  then  only  against  such  persons  as  shall  have 
been  adjudged  bankrupt  under  this  act,  and  for  offences  committed  after  Uie  commencement  of 
this  act" 

(6)  An  affidavit  sworn  on  the  other  side  stated  that  it  was  not  the  praotioe  to    ive  such  notice* 
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application,  and  did  not  attend  the  Court  when  it  was  made.     The 
Court  made  the  following  memorandam,  dated  7th  December,  1850. 

"  In  the  matter,"  fto. 

"  Hemorandam.  Whereas  It  appeared  to  this  Court  at  the  adjourned  sitting  appointed  for  the 
allowance  of  the  oertificate  of  conformity  of  the  said  bankrupt  Thomas  Cowgill,  held  on  the  15th 
day  of  October  now  last  passed,  that  the  said  T.  C.  had  not  made  a  full  discovery  of  his  estate 
and  effects,  bat  had  concealed  some  of  his  property  when  he  passed  his  last  examination,  contrary 
to  the  statute  in  that  case,"  Ac;  "and  I  did  thereupon  then  and  there  refuse  to  grant  to  the  said 
bankrupt  T.  C.  such  certificate  of  conformity,  and  did  then  and  there  refuse  to  grant  to  the  said 
bankrupt  T.  C.  any  farther  protection  from  arrest :  And  whereas  James  Penny,  of,"  Ac.,  **is  a 
creditor  of  the  said  bankrupt  T.  C,  and  the  proof  of  his  debt  has  been  admitted  by  this  Court 
against  the  estate  of  the  said  bankrupt  T.  C.  for  the  sum  of  6R  9«. :  I,  therefore,  the  commissioner 
acting  in  the  proseontion  of  the  said  petition,  hare,  on  the  application  of  the  said  James  Penny, 
gimnted  to  him  the  said  J.  P.  a  certifieate  under  the  seal  of  this  Oonrt  in  the  form  contained  in 
Schednle  B  a.  annexed  to  The  Bankrupt  Law  Consolidation  Act,  1849,  a  duplicate  of  which  oerti« 
fieate  is  filed  herewith.  "  W.  8.  Ayrton, 

**  Comminionor." 

A  writ  of  execation  was  thereupon  issued  out  of  the  Bankrupt  Court, 
and  a  warrant  was  granted  bj  the  sheriff,  on  which  writ  and  warrant 
Cowgill  was  detained  in  York  Castle  at  the  time  of  making  this  appli- 
cation. The  warrant  was  to  keep  the  said  Thomas  Cowgill  <<  to  satisfy 
James  Penny  in  the  said  writ  named  for  the  sum  of  59{.  99.,  under  a 
certificate  of  the  Court  of  '''Bankruptcy  for  the  district  of  Leeds  r^nif^ 
in  the  county  of  York,  dated  the  7th  day  of  December,  1850,  in  '- 
the  said  writ  mentioned,  which  said  writ  is  endorsed,"  &c.,  (to  satisfy 
the  whole.) 

Atherion  stated  the  grounds  of  motion  as  follows.  First :  The  power 
of  the  Court  to  grant  a  certificate  according  to  Schedule  B  a.  is  condi- 
tional. It  may  be  granted,  under  sect.  257,  when  the  Court  shall  have 
refused  the  bankrupt  further  protection,  <<  or  shall  have  refused  or  sus- 
pended his  certificate."  The  Court  here  professed  by  its  order  of  15th 
October  to  act  on  the  latter  alternative.  By  sect.  256,  the  certificate 
of  conformity  is  to  be  refused  if  th^  bankrupt  shall  have  committed  any 
one  of  nine  specified  offences :  and  the  Court  here  has  intended  to  act 
upon  the  fifth,  which  is :  <<If  the  bankrupt  shall  at  any  time  after  the 
issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudication, of  bank- 
ruptcy, and  with  intent  to  diminish  the  sum  to  be  divided  among  his 
creditors,  or  to  give  an  undue  preference  to  any  of  his  creditors,  have 
concealed  from  the  Court  or  his  assignees  any  debt  due  to  or  from  him, 
or  have  concealed  or  made  away  with  any  part  of  his  property,  of  what 
kind  soever."  But  the  order  does  not  bring  the  case  within  that  enact- 
ment, for  it  states  only  that  the  bankrupt  concealed  some  of  his  pro- 
perty, and  does  not  allege  any  intent.  [Lord  Campbell,  C.  J. — De 
facto  the  certificate  of  conformity  has  been  refused.  Have  we  jurisdic- 
tion to  inquire  further  ?  If  a  good  warrant  appeared  on  return  to  a 
habeas  corpus,  could  we  institute  this  inquiry  ?]  It  was  not  necessary 
for  the  Court  to  assign  a  reason ;  but  they  have  done  so  ;  and  it  is  not 
a  legal  one.  [Lord  Campbell,  C.  J. — There  is  an  *appeal,  under  r^oA-t 
sect.  259.     Coleridge,  J. — We  are  not  a  Court  for  that  pur-  *• 
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pose.]     The  appeal  can  only  be  where  the  Court  has  originally  acted 
within  its  jurisdiction.     [Lord  Campbell,  C.  J. — This  case  can  only 
resolve  itself  into  an  improper  exercise  of  jurisdiction.]     The  pover 
to  refuse  a  certificate  of  conformity  exists  only  where  the  intent  accom- 
panies the  concealment.     [Lord  Campbell,  C.  J. — ^You  have  stated  the 
point,  and  stated  it  too  clearly  for  yourself.]     The  procedure  is  highly 
penal,  and  ought  not  to  be  granted  otherwise  than  as  the  act  expressly 
warrants.     Secondly  :  The  bankrupt  has  already  suffered  one  imprison- 
ment under  the  commissioner's  certificate.     The  authority  to  use  that 
certificate  as  a  judgment,  having  been  put  in  force  by  one  party,  cannot 
be  enforced  again  by  another.     This  is  not  a  process  to  put  the  creditor 
in  funds,  but  to  punish  the  bankrupt.     [Lord  Campbell,  C.  J. — Does 
not  it  give  a  remedy  to*  the  creditor  ?]     The  imprisonment  does  not 
affect  the  creditor's  debt,  nor  can  the  bankrupt  get  out  of  custody  by 
paying  it :  by  sect.  259  he  is  at  any  rate  not  to  be  discharged  for  one 
year,  unless  by  order  of  the  Court.    [Lord  Campbell,  C.  J. — May  not 
the  pressure  assist  the  creditor?    PattbsoK,  J. — The  process  is,  in 
form,  like  a  capias  for  the  sum  named.    If  the  sum  were  paid,  I  sup- 
pose the  Court  would  order  the  bankrupt  to  be  discharged.]    Perhaps 
not,  if  the  imprisonment  is  for  the  purpose  of  punishing.     [Coleridqs, 
J. — If  it  appeared  that  something  which  the  law  treats  as  a  crime  had 
been  committed,  and  the  party  was  imprisoned  for  it  by  way  of  punish- 
ment, would  this  Court  discharge  him  on  habeas  corpus  ?     You  contend 
that  the  effect  of  the  certificate  is  exhausted  by  one  imprisonment,  bat, 
supposing  the  party  has  committed  seven  or  eight  different  offences, 
i^oAeri  *™ay  not  he  be  imprisoned  for  each  ?    Patteson,  J. — The  pro- 
-*  cess  is  in  the  nature  of  a  capias  for  any  creditor  to  the  amount 
of  his  debt.     If  one  has  taken  the  process  out,  is  every  other  barred  ? 
Lord  Campbell,  C.  J. — Committal  under  the  Insolvent  Debtors'  acts 
was  partly  in  poenam,  but  also  to  assist  the  creditor.]   The  discharge  on 
payment  there  would  be  matter  of  right :  here  it  would  at  most  be  only 
discretionary.     Thirdly :  The  certificate  at   the  instance  of  Penny 
appears  to  have  been  granted  ex  parte,  and  not  at  a  public  meeting. 
According  to  sect.  256,  the  refusal  of  the  certificate  of  conformity  must 
take  place  at  a  public  sitting  of  the  Court  ;(a)  and  it  seems  to  follow 
that  the  demand  of  a  certificate  from  the  commissioner  should  also  be 
made  at  such  a  sitting.     [Patteson,  J. — That  would  depend  upon  the 
question,  whether  the  granting  of  the  commissioner's  certificate  was 
judicial  or  ministerial.     Lord  Campbell,  C.  J. — Assuming  the  certifi- 
cate of  conformity  to  have  been  well  refused,  is  not  it  a  peremptory 
obligation  on  the  Court  to  grant  a  certificate  on  application  of  a  credi 
tor  ?]     Atherton  admitted  this. 

Lord  Campbell,  C.  J. — As  to  the  firat  point :  if  the  Court  of  Bank- 
ruptcy refuses  a  certificate  of  conformity,  we  cannot  inquire  into  the 

(a)  See  sect  198. 
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refasal.  Secondly:  the  power  to  grant,  a  commissioner's  certificate  is 
not  limited  in  the  manner  alleged.  By  sect.  257,  it  may  be  granted  on 
the  application  "of  any  such  creditor."  Thirdly:  the  objection,  that 
notice  of  the  application  was  not  given  nor  was  it  made  at  a  public 
meeting,  fails.  Mr.  Atherton  admits  that,  after  the  certificate  of  con- 
formity has  been  *refu8ed,  it  is  an  imperative  duty  of  the  Court  r-i^oAo 
to  grant  a  certificate  to  the  creditor ;  and,  if  so,  the  act  of  grant-  *- 
ing  is  ministerial  only. 

Patteson,  J. — I  am  of  the  same  opinion.  The  bankrupt  is  publicly 
heard  at  the  time  when  the  certificate  of  conformity  is  refused.  The 
other  certificate  follows  as  a  matter  of  course.  There  is  nothing  more 
to  hear  :  the  act  of  granting  is  ministerial  only.  As  to  the  enactment 
on  this  subject  being  penal,  it  has  a  double  aspect.  The  process  on  the 
certificate  has  the  efi'ect  of  a  capias  for  debt :  and,  if  it  could  be  put  in 
force  only  once,  a  single  creditor  employing  it  for  the  recovery  of  his 
debt  would  leave  the  others  without  remedy. 

CoLERinoE  and  Erle,  Js.,  concurred. 

Rule  and  writ  refused.(a) 

Addison  was  to  have  shown  cause  in  the  first  instance,  but  was  not 
heard. 

(a)  See  Walker  v.  BdmonaoD,  1  Lowndes  M.  A  P.  772. 
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Scl  fft.  by  a  judgment  ereditor  of  a  Joint  Stock  Gompanji  completely  registered  ander  stat  7  A 
S  Vict.  c.  110,  to  obtain  execution  against  a  shareholder,  reciting  that  due  diligence  had  been 
used  to  obtain  satisfaction  from  the  Company.  Plea  1 :  that  due  diligence  had  not  been  used : 
Terifieation.  Replication :  that  due  diligence  had  been  used :  conclusion  to  the  country. 
Demurrer,  assigning  as  causes  that  the  replication  should  have  shown  how  diligence  was  used, 
and  should  hare  concluded  with  a  verification,  and  was  too  general. 

Held  lliat  the  replication  was  sufficient 

Plea  2.  That  the  writ  was  sued  out  without  leave  of  the  Court    Demurrer. 

Held  that  the  plea,  alleging  merely  an  irregularity  which  would  hare  been  ground  for  an  applica« 
tion  to  the  Court,  was  bad. 

Held,  also,  that  the  proceeding  by  set  (k  was  proper,  aa  stat  7  ft  8  Viet  o.  110,  s.  66,  impliedly  gives 
that  remedy  to  a  judgment  creditor;  and  that  the  summary  remedy  expressly  given  by  sect  68, 
was  in  addition  to,  and  not  substituted  for  the  former. 

Scire  facias,  reciting  a  judgment  obtained  by  the  plaintiffs  against 
the  Universal  Salvage  Company,  '« then  and  still  being  a  company  com- 
pletely registered  under  and  by  virtue  of  and  pursuant  to  an  act  of 
Parliament,"  &c.  (7  &  8  Vict.  c.  110),  "  and  not  then  or  now  or  at  any 
time  being  a  company  incorporated  by  act  of  Parliament  or  charter,  or 
a  company  the  liability  of  the  members  of  which  was  or  is  restricted  by 
virtue  of  any  letters  patent ;"(6)   that,  although  "due  diligence  has 

(tt)  See,  as  to  a  motion  to  stay  proceedings  in  this  case,  Marson  v.  Lund,  13  Q.  B.  664  (E.  C.  L. 
R-  vol.  66). 

(6)  The  writ  as  originally  framed  did  not  negative  these  exceptions  in  stat  7  A  8  Vict  c.  110,  s. 
66.  On  demurrer  to  a  former  plea  (argued  February  16th,  1850,  before  Pattssox,  Colbridob,  and 
WiQHTMAK,  Js.)  this  omission  in  the  writ  was  relied  on  by  the  defendant;  the  plaintiff  had  leave 
to  amend,  the  defendant  pleading  de  novo. 


844  MABSCN  v,  LUND.    H.  T.  1851. 


been  used  bj  the  plaintiffs  to  obtain  satisfaction  of  the  said  judgment, 
by  execution  against  the  property  and  effects  of  the  company,  they  have 
not  and  cannot  obtain  satisfaction  by  execution  against  the  property 
and  effects  of  the  company  or  otherwise ;"  and  that  the  defendant  is  a 
^„ . -^  shareholder  of  the  said  ♦company.  The  writ  commanded  the 
^  sheriff  to  warn  defendant  to  show  cause  why  execution  should 
not  issue  against  him. 

Plea  1.  That  due  diligence  has  not  been  used  by  the  plaintifis  to 
obtain  satisfaction  against  the  property  and  effects  of  the  said  companj. 
Verification. 

Replication  to  this  plea.  That  due  diligence  was  used  by  the  plain- 
tiffs before  the  issuing  of  the  said  writ  to  obtain  satisfaction  of  the  said 
judgment  by  execution  against  the  property  and  effects  of  the  said 
company.     Conclusion  to  the  country. 

Demurrer  to  the  replication  to  plea  1,  showing  as  causes  that  it  con- 
cludes to  the  country,  and  takes  issue  on  matter  which  is  partly  of 
record,  and  attempts  to  leave  the  existence  of  a  writ  of  execution  as  a 
matter  to  be  tried  by  a  jury ;  and  that  it  ought  to  show  what  diligence 
had  been  used  and  what  writ  had  been  issued.     Joinder. 

Plea  2.  That  the  said  writ  of  sci.  fa.  was  sued  forth  and  issued  with- 
out the  leave,  rule,  or  order  of  the  Court  of  Queen's  Bench  or  of  any 
Judge  of  the  said  or  any  other  Court.  Verification.  Demurrer  to  this 
plea.     Joinder. 

Bramwelly  for  the  plaintiffs. — The  second  plea  is  clearly  bad.  [Lord 
Campbell,  C.  J.,  referred  to  Bradley  v,  Warburg,  11  M.  &;  W.  452.t 
Willes  for  the  defendant  admitted  that  he  could  not  support  the  second 
plea.]  The  replication  to  plea  1  is  unexceptionable ;  the  real  fault  was 
in  the  plea,  which  denies  an  allegation  in  the  writ,  and  ought  therefore 
*^iftT  *^  ^*^®  concluded  to  the  country:  but  the  ♦plaintiffs  were  not 
^  bound  to  demur  specially :  they  had  a  right  to  tender  issue  if 
they  pleased. 

The  real  question  therefore  arises  on  the  writ,  and  is,  whether  a 
creditor  of  a  company  registered  under  stat.  7  &  8  Vict.  c.  110,  has  a 
remedy  by  sci.  fa.  against  a  shareholder.  That  depends  on  the  con- 
struction of  sections  66  and  68.  By  sect.  66,  <'  Every  judgment  and 
every  decree  or  order  which  shall  be  at  any  time"  «  obtained  against 
any  company  completely  registered  under  this  act,"  with  the  exceptions 
negatived  by  the  present  writ,(a)  "  shall  and  may  take  effect  and  be 
enforced,  and  execution  thereon  be  issued,  not  only  against  the  property 
and  effects  of  such  company,  but  also,  if  due  diligence  shall  have  been 
used  to  obtain  satisfaction  of  such  judgment,  decree,  or  order,  by  exe- 
cution, against  the  property  and  effects  of  such  company,  then  against 
the  person,  property,  and  effects  of  any  shareholder  for  the  time  being, 
or  any  former  shareholder  uf  such  company,  in  his  natural  or  individual 

(a)  AnU,  p.  344. 
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capacity,  until  such  judgment,  decree,  or  order  shall  be  fully  satisfied/' 
with  provisoes  not  material  to  the  present  case.  Had  that  section  stood 
alone,  it  could  not,  since  the  cases  under  stat.  7  G.  4,  c.  46,(a)  be  denied 
that  sci.  fa.  would  be,  not  only  a  proper  proceeding,  but  the  only  pro- 
ceeding by  which  the  plaintifis  codd  obtain  execution :  but  the  defend- 
ant says  it  is  taken  away  by  sect.  68,  which  enacts  that  <<  in  the  cases 
provided  by  this  act  for  execution  on  any  judgment,"  &c.,  <<  against  the 
company  to  be  issued  against  the  person,"  &c.,  «  of  any  shareholder  or 
former  shareholder  of  such  *company,"  &c.,  «<such  execution  may  r^oAP^ 
be  issued  by  leave  of  the  Court  or  of  a  Judge  of  the  Court,  in  ^ 
which  such  judgment,"  &c.,  «  shall  have  been  obtained,  upon  motion  or 
summons  for  a  rule  to  show  cause,  or  other  motion  or  summons  consist- 
ent with  the  practice  of  the  Court,  without  any  suggestion  of"  (or) 
<<  scire  facias  in  that  behalf ;  and  that  it  shall  be  lawful  for  such  Court 
or  Judge  to  make  absolute  or  discharge  such  rule,  or  allow  or  dismiss 
such  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the  appli- 
cation to  be  paid  by  either  party  or  to  make  such  other  order  therein 
as  to  such  Court  or  Judge  shall  seem  fit :"  <<  Provided"  <<  that  no  such 
motion  shall  be  made,  nor  summons  granted,  for  the  purpose  of  charging 
any  shareholder  or  former  shareholder,  until  ten  days'  notice  thereof 
shall  have  been  given  to  the  person  sought  to  be  charged  thereby." 
This  enactment  enables  a  creditor  to  get  execution  without  a  sci.  fa., 
but  it  does  not  prohibit  the  proceeding  by  sci.  fa.,  impliedly  given  by 
sect.  66.  And  the  two  modes  of  proceeding  may  well  coexist ;  that 
under  sect.  68  when  the  Court  is  satisfied  that  the  case  is  one  which 
ought  to  be  decided  summarily  and  finally  on  affidavits ;  that  under 
sect.  66  when  the  Court,  in  its  discretion,  thinks  that  the  disputed 
facts  ought  to  be  decided  by  a  jury,  or  that  the  points  of  law  are  such 
that  an  opportunity  ought  to  be  given  to  take  them  into  a  Court  of 
error. 

WUle9j  contrit. — It  makes  an  important  difference  in  the  position  of 
shareholders,  if  they  are  liable  to  a  sci.  fa.  at  the  discretion  of  the 
creditor,  instead  of  being  amenable  to  a  cheaper  process,  only  to  be 
issued  at  the  discretion  of  the  Court.  The  whole  of  stat.  7  &  8  Vict.  c. 
110,  should  be  taken  together.  Joint  stock  companies  under  *it  r^^q^o 
are  not  common  partnerships : '  the  act  makes  them  corporations  ^ 
for  many  purposes,  but  it  suf  oradds  a  personal  liability  of  the  share- 
holders. That  liability  is  the  creature  of  the  statute,  and  the  statute 
provides  the  manner  in  which  it  is  to  be  enforced.  The  provisions  of 
stat.  7  6.  4,  c.  46,  were  different.  Under  that  act  a  power  was  given 
to  issue  execution  against  shareholders,  who  were  not  parties  on  the 
record,  and  no  mode  was  pointed  out  in  which  it  was  to  issue.    It  was 

(m)  Sm  Bowoqaet «.  Raasford,  11  A.  A  B.  620  (B.  C.  L.  B.  toI.  39) ;  Bansford  v.  Bosanqvetp 
12  A.  A  B.  813  (B.  C.  L.  B.  vol.  40),  2  Q.  B.  072  (B.  C.  L.  B.  vol.  42) ;  CroBS  v.  Law,  6  M.  ft  W. 
217  ;t  WfaiUeobory  v.  Law,  6  New  Ca.  345;  Harwood  v.  Law,  7  M.  A  W.  203.t 
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held  that  the  statute  by  implication  required  a  sci.  fa.  But  in  stat.  7 
&  8  Vict.  c.  110,  no  such  implication  arises,  for  sect.  68  expressly  gives 
the  mode  in  which  execution  is  to  issue ;  expressum  facit  cessare  tacitum. 
There  may  be  cases  in  which  great  injustice  would  be  done  to  the  share- 
holder if  execution  issued  against  him,  and  yet  he  could  not  plead  to  a 
sci.  fa.  Halket  v.  Merchant  Traders'  Assurance  Company,  18  Q.  B.  960 
(E.  G.  L.  R.  vol.  66),  was  such  a  case ;  and  there  the  Court  refused  leare 
to  issue  execution.  [Lord  Campbell,  C.  J. — ^Would  not  it  be  necessary 
to  obtain  leave  to  issue  the  sci.  fa.,  and  might  not  any  objection  of  that 
sort  be  argued  then  ?]  If  stat.  7  &;  8  Vict.  c.  110,  gives  a  sci.  fa.  at 
all,  it  gives  it  as  a  matter  of  right ;  no  leave  is  required ;  and  no  notice 
need  be  given.  The  terms  of  sect.  68,  by  which  execution  is  not  to  issue 
without  ten  days'  notice,  and  without  leave  of  the  Court,  are,  on  the 
plaintiffs'  construction,  of  no  avail. 

Then  the  replication  to  the  first  plea  is  bad,  not  so  much  because  it 
concludes  to  the  country,  as  because  it  does  not  show  the  manner  in 
which  execution  had  been  issued.  It  takes  too  multifarious  an  issue. 
^0  4  0-1  The  replication  is  faulty  in  the  same  way  as  that  in  Friar  v.  *6rey, 
"^  J  16  Q.  B.  891  (E.  C.  L.  R.  vol.  69),  wtich  was  held  bad  in  the 
Exchequer  Chamber ;  Grey  v.  Friar,  15  Q.  B.  901  (E.  C.  L.  R.  vol.  69). 

Bramwell,  in  reply .^ — The  whole  question  is  whether  sect.  68  gives  a 
cumulative  remedy,  or  is  restrictive  and  takes  away  the  remedy  which 
might  otherwise  be  claimed  under  sect.  66.  The  words  in  sect.  68  are 
permissive.  It  would  have  been  strange  if  the  legislature  had  not 
merely  enabled  but  forced  the  Court  to  decide  finally,  on  motion,  ques- 
tions which  may  be  of  great  difficulty  and  importance.  In  Halket  v. 
Merchant  Traders'  Assurance  Company,  13  Q.  B.  960  (E.  C.  L.  B. 
vol.  66),  it  is  assumed  that  \he  shareholder  could  not  have  pleaded  to  a 
sci.  fa. ;  but  that  is  not  so.  If  the  shareholder  has  no  legal  defence, 
the  Court  ought  not  to  refuse  leave:  if  he  has  a  legal  defence, it 
is  matter  of  plea  to  a  sci.  fa. :  so  that  the  difference  is  only  as  to  the 
mode  in  which  it  shall  be  tried  whether  he  has  a  defence ;  not  as  to 
what  shall  be  a  defence. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment.  The  first  question  is.  Is  it  competent  to  proceed  by  sci. 
fa.  at  all  under  stat.  7  &  8  Vict.  c.  110  ?  Now,  if  we  were  to  look  at 
sect.  66  alone,  there  could  be  no  doubt.  That  section  enacts  that  a 
judgment  obtained  against  the  company  may  be  enforced  and  execution 
may  issue,  not  only  against  the  effects  of  the  company,  <<  but  also,  if  due 
diligence  shall  have  been  used  to  obtain  satisfaction  of  such  judgment" 
«  by  execution  against  the  property  and  effects  of  such  company,"  then 
against  the  shareholders.  The  condition  is  imposed  for  the  benefit  of 
^orA-i  the  *shareholders :  on  that  condition  being  fulfilled  by  the  judg- 
^  ment  creditor,  he  has  a  remedy  against  the  shareholder ;  and 
there  can  be  no  doubt,  if  sect.  66  stood  alone,  tliat  remedy  would  ixn* 
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pliedly  be  by  Bci.  fa.  Then,  is  the  remedy  which  would  be  impliedly 
giTen  by  sect.  66  taken  away  by  sect.  68,  and  a  summary  remedy  sub- 
stitated?  It  seems  to  me  that  the  summary  remedy  is  cumulative. 
I  see  no  hardship  cast  on  shareholders  by  this  construction.  If  due 
diligence  has  not  been  used  to  obtain  satisfaction  from  the  effects  of  the 
company,  that  may  be  pleaded,  and  will  be  a  good  answer  to  the  sci.  fa. 
And  if  there  is  any  other  legal  reason  why  the  sci.  fa.  should  not  issue, 
that  also  must  be  a  matter  of  plea. 

The  second  plea  alleges  only  matter  of  practice,  and  cannot  be 
pleaded.  As  to  the  replication  to  the  first  plea :  I  think  it  would  have 
been  idle  to  conclude  thfit  otherwise  than  to  the  country.  The  declara- 
tion makes  an  allegation,  the  plea  denies  it  with  a  verification;  the 
replication  reasserts  it,  and  sorely  it  was  high  time  to  go  to  the 
country. 

Pattbson,  J. — Sect.  66  gives  power  to  issue  execution  against  share- 
holders not  parties  to  the  original  record.  If  that  section  bad  stood 
alone,  it  is  quite  clear  that  it  would  have  been  necessary  to  sue  out  a 
sci.  fa.  Sect.  68  gives  another  mode  of.  proceeding :  and  the  whole 
question  is  whether  the  remedy  given  by  sect.  68  is  added  to  or  sub- 
stituted for  that  which  would  be  given  by  sect.  66  if  it  stood  alone. 
Now  it  is  to  be  observed  that  the  words  used  in  sect.  68  are  permissive, 
and  the  section  does  not  take  away  the  other  remedy  in  terms.  I  was  at 
first  struck  by  theproviso  requiring  notice,  as  supporting  the  defendant's 
construction:  but  really  that  ""affords  an  argument  the  other  i-^cori 
way,  for  the  proviso  in  sect.  68  requires  ten  days'  notice  before  *- 
the  summary  proceeding,  but  there  is  no  such  proviso  in  sect.  66  giving 
the  right  against  the  shareholders ;  and  notice  is  not  requisite  before 
proceeding  by  sci.  fa.,  to  which  the  party  can  plead.  It  appears  to  me 
therefore  that  section  68  is  cumulative,  not  restrictive. 

The  replication  is  quite  a  different  thing  from  the  replication  in  Grey 
V.  Friar,  15  Q.  B.  901  (E.  C.  L.  R.  vol.  69).  Non  infregit  conventionem 
has  long  been  held  no  plea,  for  the  reasons  there  given.  But  in  the 
present  case  the  plea  is  that  the  plaintiffs  did  not  use  due  diligence ;  that 
is  an  allegation  of  a  matter  of  fact  which  may  or  may  not  be  proved  by 
record,  or  by  many  circumstances  or  few.  The  plea  ought  to  have  con- 
cluded to  the  country ;  but  the  plaintiff  was  not  bound  to  demur  specially 
on  that  account,  and  might  reply  by  tendering  issue. 

CoLSRiDGB,  J. — I  shall  add  nothing  on  the  special  points.  As  to  the 
general  one  :  the  true  mode  of  determining  the  case  is  to  see  what  the 
words  of  the  statute  fairly  mean.  If  sect.  66  stood  alone,  no  doubt 
sci.  fa.  would  be  the  proper  remedy ;  sect.  68  is  in  terms  only  permis- 
sive. I  see  many  reasons  which  might  have  rendered  it  expedient  that 
the  legislature  should  give  that  summary  remedy  only  and  prohibit  all 
ethers,  so  as  to  save  expense  and  delay.  Yet  there  might  be  gooil 
reasons  to  lead  them  to  do  the  contrary.     And  in  construing  a  statui 
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"wlien  there  comes  to  be  a  balance  of  probabilities  as  to  what  the  Icgis- 
•^orQ-i  lature  ^intended,  the  only  safe  rule  is  to  adhere  to  the  very 
"'■'  words  of  the  act.(a) 

Judgment  for  the  plaintiff.({) 

(a)  OdIj  three  Jadges  were  presentw  (h)  Reported  bj  G.  Blackbnm,  Esq. 


The  QUEEN  v.  The  Inhabitants  of  St.  MARYLEBONE.    Jan.  25. 

(ST.  MARYLEBONE  v.  ST.  GEORGE). 

The  wife  of  a  seaman,  who  had  no  letllement,  beeame  ehargeable  daring  her  haeband's  ibfeBoe 

on  one  of  bU  ordinary  Toyages  to  Calentta.    Held: 
That  the  husband's  absence,  under  these  cironmstances,  was,  for  the  purposes  of  the  wife's  re- 

morabflity,  equlTalent  to  desortiony  and  that  an  order  for  her  remoTal  to  her  maiden  settlement 

was  good. 
Although  he  had  partially  proTided  for  her  maintenance  during  his  absence,  and  returned  to  her 

at  the  end  of  the  Toyage,  as  he  had  done  after  previous  voyages,  resuming  hu  residence  with 

her  in  the  remoying  parish. 

On  appeal  against  an  order  of  one  of  the  Metropolitan  Police  Magis- 
trates for  the  removal  of  Ann  Sellers  and  her  legitimate  child  from  the 
parish  of  St.  George,  in  the  county  of  Middlesex,  to  the  parish  of  St. 
Marjlebone,  in  the  same  county,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

For  three  years  and  upwards  previous  to  the  application  for  tbe 
order  of  removal,  the  pauper,  Ann  Sellers,  with  her  husband  William 
Sellers,  resided  in  the  parish  of  St.  George.  The  pauper's  husband 
is  a  seaman,  and  in  the  course  of  his  occupation  had  gone  several 
voyages,  at  the  termination  bf  wliich  he  had  always  returned  to  and 
resided  with  his  wife.  In  the  month  of  September,  1848,  he  engaged 
himself  in  his  ordinary  occupation  as  a  sailor  for  the  voyage  to  Calcutta 
and  back,  in  the  merchant  ship  the  Queen,  and  immediately  afterwards, 
in  or  about  the  same  month  of  September,  he  proceeded  on  his  voyage. 
Previous  to  his  so  sailing  he  made  an  arrangement  with  the  owners  of 
\,otzo-}  ^^^  ?^P»  "''^bereby  they  were  to  pay  to  his  *wife  (with  whom  the 
-^  said  child  of  the  said  Ann  Sellers  and  her  husband  remained  for 
maintenance  and  care),  during  his  voyage,  the  sum  of  12.  59.  per  month, 
being  a  moiety  of  his  pay,  and  which  sum  was  duly  received  by  her  from 
time  to  time.  W.  Sellers  is  a  native*  of  Scotland,  and  has  never  done 
any  act  whereby  to  gain  or  acquire  a  legal  settlement  in  England.  Ann 
Sellers  having  become  chargeable  with  her  child  to  the  parish  of  St. 
George,  and  her  husband  not  having  returned  to  England,  an  order 
was  made  on  the  20th  April,  1849,  for  the  removal  of  herself  and 
child  to  the  parish  of  St.  Marylebone  as  the  place  of  her  maiden  settle 
ment ;  she  having  previous  to  her  marriage  acquired  a  settlement  there, 
&c.    After  the  order  was  made,  namely,  about  the  20th  June,  1849, 
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the  said  ship  arrived  in  London ;  and  the  pauper's  husband,  haviri<[^ 
completed  his  voyage,  immediately  returned  to  where  his  wife  and  child 
were  living,  in  the  said  parish  of  St.  George,  and  continued  to  reside 
there  with  them  for  about  two  months,  at  the  expiration  of  which  time 
the  ship  again  sailed  for  Calcutta  and  back,  and  the  pauper's  husband 
sailed  on  board  her  as  before,  having  first  made  similar  arrangements 
for  the  pa3^ent  of  part  of  his  wages  to  his  wife  whilst  he  was  on  his 
voyage;  and  the  sum  of  12.  5t.  was  duly  paid  her. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  pauper, 
Ann  Sellers,  was,  at  the  date  of  the  said  order,  removable  to  her 
maiden  settlement,  the  order  of  Sessions  was  to  be  aflBrmed,  otherwise 
to  be  quashed. 

Pathley  appeared  in  support  of  the  order  of  Sessions ;  but  the  Court 
called  on 

*HuddU%tony  contri. — The  order  of  removal  is  bad.  The  r^qri 
husband  was  absent  on  his  ordinary  business;  his  wages  con-  *- 
tributed  to  his  wife's  support ;  and  there  was  a  clear  animus  revertend. 
on  his  part.  He  was,  therefore,  constructively  resident  with  her; 
Regina  v.  Tacolnestone,  12  Q.  B.  157  (E.  G.  L.  R.  vol.  64) ;  and  she 
could  not  legally  be  separated  from  him  by  an  order  removing  her  to 
the  place  of  her  maiden  settlement.  If  she  was  removable  under  these 
circumstances,  she  would,  on  principle,  be  also  removable  during  his 
absence  on  business  for  a  single  day.  If  he  bad  deserted  her,  or  a 
permanent  separation  had  been  agreed  upon,  the  order  might  be  good. 
Rex  V.  St.  Botolph's,  Bur.  Sett.  Ga.  867,  overruling  Rex  v.  Norton, 
Bur.  Sett.  Ga.  122,  will  be  relied  upon  in  support  of  the  order.  But 
neither  that  case  nor  the  cases  on  which  it  was  founded  apply  where 
the  husband  is  constructively  resident  with  his  wife.  [Patteson,  J. — 
In  Bex  V.  Heaton  Norris,  cited  by  Batley,  J.,  in  Rex  v.  Cottingham, 
7  B.  &  C.  615,  619  (E.  C.  L.  R.  vol.  14),  a  «  Chelsea  pensioner,  born  in 
Scotland,  left  his  wife  and  family  at  Heaton  Norris  whilst  he  came  to 
do  town  duty,  and  in  his  absence  the  wife  and  family  were  removed  to 
the  wife's  maiden  settlement."  The  point  that  she  was  not  removable 
at  all,  certainly,  was  not  made  there ;  nor  could  it  have  been  made ;  for 
it  is  stated  that  the  only  question  put  was,  whether  the  removal  ought 
hare  been  to  Scotland.]  The  decision  in  Rex  t;.  Cottingham,  7  B.  fc 
G.  615  (E.  C.  L.  R.  vol.  14),  turns  upon  the  husband's  desertion.  In 
Rex  t;.  Stogumber,  9  A.  &  E.  622  (E.  G.  L.  R.  vol.  86),  it  was  held 
that  the  wife  was  not  removable  during  the  husband's  imprisonment  in 
the  parish  where  she  was  ^residing.  This  order  of  removal  p^qr/; 
would  be  conclusive  as  to  the  place  of  the  husband's  settlement ;  '- 
Rex  v.  Hinxworth,  Gald.  42,  Rex  v.  Woodchester,  Bur.  Sett.  Ca.  191.. 
[Patteson,  J. — The  same  objection  was  noticed  in  Rex  v.  Cottingham,  7 
B.  k  C.  615  (E.  C.  L.  R.  vol.  14),  and  in  Regma  v.  All -Saints  Derby  .(a)} 

(a)  KoTember  14th,  1849.    U  Q.  B. 
VOL.  XVI. — 29 
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Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  order  is  perfectly 
valid.  We  must  look  to  the  state  of  things  in  April,  1849,  when  the 
order  was  made.  The  wife  was  then  inhabiting  the  parish  which  has 
obtained  the  order,  and  became  chargeable  there.  She  was  then  prirn^ 
facie  removable.  What  is  the  objection  ?  That  her  husband  was  living, 
and  that  in  the  previous  September  he  had  left  her  for  the  purpose  of 
going  to  Calcutta  in  the  course  of  his  ordinary  vocation  as  a  seaman; 
that  there  was  a  clear  animus  revertendi  on  his  part;  and  that,  conse- 
quently, lie  was  still  constructively  resident  with  his  wife.  He  had  not. 
however,  provided  sufficient  maintenance  for  his  wife  and  child.  Under 
these  circumstances  they  became  chargeable.  What  was  to  be  done 
with  them  ?  She  might  be  removed  to  his  place  of  settlement  if  he 
had  one.  He  had  none.  The  wife  had  a  maiden  settlement.  It  is  said 
that  this  settlement  is  suspended  during  coverture  unless  the  husband 
has  deserted  her,  and  that  there  is  no  evidence  here  of  such  desertion. 
In  case  of  such  desertion  she  might  unquestionably  be  removed  to  the 
place  of  her  maiden  settlement ;  and  I  think  that  the.  fact  of  the  hus- 
band having  gone  to  a  distant  quarter  of  the  globe  and  having  left  his 
wife  chargeable  to  the  parish  is  equivalent  to  desertion  for  the  purpose 
*^^({1  ^^  ^^^  present  question.  *There  is  no  hardship  in  thus  removing 
-^  his  wife.  When  he  returns  to  this  country  he  will  find  her  in  the 
parish  to  which  she  has  been  removed ;  and  he  may  live  with  her  either 
in  that  parish  or  in  any  other.  We  are  not  to  look  to  the  general 
law  of  domicile(a)  on  a  question  of  this  sort,  but  to  the  law  especially 
ordained  for  the  relief  and  removal  of  chargeable  paupers.  For  the 
purposes  of  the  Poor  Law  the  husband  was  not  in  this  country,  and  had 
deserted  his  wife.  I  do  not,  therefore,  refer  to  the  authorities  respect- 
ing domicile,  for  they  are  not  applicable. 

Fatteson,  J. — I  am  of  the  same  opinion.  The  whole  question  is 
whether  the  circumstances  under  which  the  husband  had  left  his  vife 
were  not  equivalent  to  desertion  for  the  purposes  of  this  order.  It  is  a 
mistake  to  suppose  that  the  order  will  be  conclusive  as  to  the  place  of 
the  husband's  settlement ;  it  will  be  primfi  facie  evidence  of  it,  and  no 
more.  In  Rex  v.  Gottingham,  7  B.  &  C.  615  (E.  C.  L.  B.  vol.  14), 
Bayley,  J.,  deals  thus  with  the  same  objection :  <<  No  mischief  will 
result  from  this  decision,  for  during  the  absence  of  the  husband  the 
family  will  be  maintained  by  the  parish  which  is  bound  to  maintain 
them,  and  upon  his  return  that  parish  may  pass  him  and  his  family  to 
Ireland." 

Colsbidoe,  J. — ^If  the  .husband  had  any  settlement,  his  wife  might 

be  removed  to  the  place  of  that  settlement ;  for  he  was  chargeable  to 

that  place  by  leaving  his  wife  chargeable.     He,  however,  had  no  settle- 

^nr^-i  ment,  and  *was  a  native  of  Scotland.     If  the  wife  were  remor- 

^  able  to  Scotland  without  the  husband  she  might  have  been  removed 

(a)  ffuddhiton  had  proposed  to  show  that  the  husband's  domicile  was  in  this  oonotry. 
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to  Scotland.     She  could  not  be  removed  there  ;  nor  is  th^re  any  other 
place  to  Mrhich  she  could  be  removed  in  his  right ;  and  I  am  of  opinion 
that  the  order  for  her  removal  to  the  place  of  her  maiden  settlement  is 
good. 
WiGHTMAN,  J.,  concurred.  Order  of  sessions  confirmed.(a) 

(a)  Reported  by  H.  Dayisoo,  Eaq. 


The  QUEEN  v.  The  LORDS  COMMISSIONERS  OF  THE 

TREASURY.     Jan.  27. 

Ex  parte  HENRY  Lord  BROUGHAM  and  VAUX,  surviving  Trustee 

of  her  late  Majesty  Queen  ADELAIDE. 

King  WiUiftm  the  Oh,  by  indeotare,  in  panmanoe  of  atat  1  A  2  W.  4,  o.  11,  granted  to  troatees 
for  bis  coneort  Qneen  Adelaide  an  annuity  of  100,000/.,  to  oommence  on  the  decease  of  hia 
Migeity,  and  <'  continne"  "  during  the  natural  life  of  her  Majesty,"  payable  out  of  the  eonao- 
lidated  fund  "at  the  four  most  usual  days  of  payment  in  the  year,  that  is  to  say  the  Slat 
3fareh,  30th  June,  80th  September,  and  3l8t  December,  by  eren  and  equal  portions,  the  first 
payment  thereof  to  be  made  at  such  of  the  said  days  as  shall  first  and  next  happen  after  the 
deeease  of  his  Majesty,  in  case  her  Majesty  should  survive  him." 

His  Majesty  died  on  20th  June,  1837.  On  30th  June  the  trustees  reoeired  a  ftill  quarter's  pay- 
ment of  25,0002.  This  payment  was  made  after  oonsultiug  the  law  officers  of  the  Crown,  who 
advised  that  the  entire  sum  was  due ;  and  her  M^esty  was  informed  of  their  adrice.' 

The  quarterly  payments  were  made,  up  to  and  on, 30th  September,  1840.  Her  M^esty  died  on 
2d  December,  1849.  Her  trustees  applied  for  a  proportionate  part  of  the  quarterly  payment 
which  would  have  become  due  on  31st  December,  1849,  if  she  had  so  long  lived. 

On  role  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury  to  issue  a  warrant  (under  stat  4  A  5 
W.  4,  e.  5,  s.  13)  for  this  payment : 

Held,  t^at,  if  the  annuity  had  been  apportionable  and  the  sum  due,  mandamus  was  the  ))roper 
remedy ;  and  that  the  Court  would  not  in  the  exercise  of  its  discretion  make  the  refunding  of 
what  on  that  supposition  would  have  been  the  overpayment  on  30th  June,  1837,  a  oondiUon  to 
the  issuing  of  the  Writ ;  there  being  no  equity  to  require  Her  Mi^esty's  representatives  to 
restore  a  sum  received  under  the  bon&  fide  belief  that  it  was  her  own. 

Bat,  Held  that  the  annuity  was  not  apportionable. 

Bale  discharged. 

Qumrt,  Whether  the  Attorney-General,  showing  cause  against  the  above  rule  for  a  mandamus, 
bad  a  right  of  reply. 

WoBTLET,  in  Michaelmas  term  last,  on  behalf  of  Lord  Brougham,  as 
snryiving  trustee  for  her  *late  Majesty  Queen  Adelaide,  obtained  r^coeo 
a  rale  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury  to  issue  ^ 
their  warrant  (pursuant*  to  stat.  4  &  5  W.  4,  o.  15,  s.  18)  for  the  pay- 
ment of  so  much  of  an  annuity  of  100,000^  granted  to  the  trustees  of 
Queen  Adelaide,  and  charged  on  the  consolidated  fund  by  stat.  1  &  2 
W.  4,  c.  11,  s.  1,  as  was  due  subsequently  to  80th  September,  1849. 
The  material  facts  were  as  follows. 

King  William  the  Fourth  by  indentures  granted  to  Lord  Brougham 
and  others,  as  trustees  for  the  late  Queen  Dowager,  Queen  Adelaide, 
an  annuity  of  100,000?.,  which  was  expressed  to  be  in  lieu  of  dower. 
The  grant  was  made  in  pursuance  of  stat.  1  &  2  W.  4,  c.  11,  and  fpl^ 
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lowed  the  precise  words  of  sect.  1 :  the  annuity  was  expressed  to  "com- 
mence  and  take  effect  immediately  from  and  after  the  decease  of  His 
Majesty,  and  continue  from  thenceforth  for  and  during  the  natural  life 
of  Her  Majesty,"  to  be  "  paid  and  payable"  out  of  the  consolidated 
fund,  «  at  the  four  most  usual  days  of  payment  in  the  year,  that  is  to 
say"  31st  March,  30th  June,  30th  September,  31st  December,  "by 
even  and  equal  portions,  the  first  payment  thereof  to  be  made  at  such 
of  the  said  days  as  shall  first  and  next  happen  after  the  decease  of  his 
Majesty,  in  case  her  Majesty  the  Queen  should  survive  him."  The 
indentures  also  contained  a  grant  of  Marlborough  House,  and  of  the 
rangership  of  Bushy  Park,  during  the  life  of  her  Majesty,  and  an 
interest  therein  to  her  executors  for  one  year  after  her  decease,  in 
pursuance  of  the  power  contained  in  sect.  3  of  the  statute.  King 
William  died  on  the  20th  of  June,  1837.  On  the  80th  of  June,  1837, 
the  trustees  of  the  Queen  Dowager  received  a  full  quarter's  payment, 
^oiTQ-i  ^^  25,000Z.  This  payment  was  made  *under  the  advice  of  the 
-"  then  law  officers  of  the  Crown,  of  which  her  Majesty  was  in- 
formed. The  trustees  received  the  same  sum  on  each  quarter  day  up 
to  and  on  the  30th  September,  1849.  On  the  2d  of  December  in  that 
year  the  Queen  Dowager  died.  Lord  Brougham,  as  surviving  trustee, 
applied  for  a  proportional  part  of  the  quarterly  sum  of  25,00W.  which 
would  have  become  payable  on  the  31st  December,  1849,  had  she  sur- 
vived so  long.     The  claim  was  disputed. 

Sir  John  Roniillyy  Attorney-Gieneral,  on  this  day,(a)  said  that,  if  the 
Court  thought  that  the  trustees  had  the  right  to  this  money,  no  objection 
would  be  made  on  the  part  of  the  Crown  to  the  form  of  the  remedy  by 
mandamus.  [Lord  Campbell,  C.  J. — This  Court  would  not  extend  the 
writ  of  mandamus  to  a  case  to  which  it  was  not  applicable,  merely 
because  the  objection  was  waived.  But  we  think  that  if  the  claim  be 
founded  in  law  mandamus  is  the  proper  remedy.  We  think  also  that 
the  rule  should  be  made  absolute  without  argument.  The  question  is 
of  sufficient  doubt  and  importance  to  make  it  fit  that  it  should  be  raised 
on  the  record,  especially  as  there  are  circumstances  rendering  it  desirable 
that  there  should  be  an  appeal  from  the  decision  of  this  Court  as  &t 
present  con8tituted.(i)] 

But  a  desire  was  expressed  on  both  sides  to  have  a  present  dedsion 
of  this  Court,  which  the  counsel  agreed  should  be  final  whichever  wsy 
"^^ROI  ^^  ^^  gi^en :'  and  at  their  ^request,  and  by  consent  of  the  Court, 
^  the  argument  proceeded. 

Sir  J,  Bamillif,  Attorney-General,  Sir  A.  J*.  JE.  Coekbumj  Solicitor- 
General,  M.  2).  mil  and  WeUhy  showed  cause. 

(a)  Before  Lord  CAUPBKLLy  C.  7.,  PAmsoir,  Colbbidgb,  and  WiOBnuir,  Ji. 

(6)  When  the  payment  of  the  fall  quarter  on  the  30th  June,  1837,  wai  made^  altar  eoanltiQf 
the  then  law  offleen  of  the  Crown,  Lord  Caxpsbll  waa  Attoraey-Qeneral,  a&d  a«  ineh  bid 
Joined  in  the  advioe  given.  This  oironmstance  wai  mentioned  at  the  time  when  the  rale  aifl 
wai  granted. 
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MerewetKer^  Serjt.,  Sir  F.  Thesigerj  Peacock^  John  Henderson  and 
Seare  supported  the  rule. 

The  Attomey-G-eneraly  as  representing  the  Crown,  claimed  a  right  to 
be  heard  in  reply.  This  right  was  disputed ;  and  reference  was  made 
to  Regina  v.  Archbishop  of  Canterbury,  11  Q.  B.  660,  note  (d)  (E.  C. 
L.  R.  vol.  63).  The  Attorney-General  suggested  that  his  reply  in  this 
case  should  be  by  consent,  on  condition  that  it  should  be  considered 
neither  an  exercise  of  the  right  on  the  part  of  the  Crown,  nor  an 
acknowledgment  on  his  part  as  Attorney-General  that  such  a  right  did 
not  exist ;  so  that  the  proceeding  should  not  be  a  precedent  either  way. 
On  this  understanding  he  was  heard  in  reply. 

The  arguments  used  sufficiently  appear  from  the  judgment  of  the 
Court.  Both  sides  agreed  that  every  authority  bearing  on  the  question 
of  apportionment  was  collected  in  Jarman's  Bythewood,  vol.  4  (3d  ed.), 
p.  339,  and  in  the  note  to  Ex  parte  Smyth,  1  Swanst.  337. 

Cur.  adv.  vult. 
Lord   Campbell,  C.  J.,  in  the   ensuing  vacation  (February  Ist), 
delivered  the  judgment  of  the  Court. 

The  claim  here  being  for  the  arrears  of  an  annuity  *granted  r^i^q/^^ 
under  an  act  of  Parliament  and  charged  upon  the  consolidated  ^ 
fond,  we  think  that  the  application  for  a  mandamus  is  regular.  The 
right,  if  it  exists,  is  a  legal  right ;  and  there  is  no  efficient  remedy  with- 
out the  aid  of  this  prerogative  writ ;  stat.  4  &  5  W.  4,  c.  15,  s.  13,  has 
enacted  that  the  payment  of  such  an  annuity  can  only  be  obtained  by 
the  warrant  of  the  Lords  of  the  Treasury ;  and  the  duty  of  granting 
the  warrant,  where  the  payment  is  due,  is  imposed  upon  them. 

But  it  has  been  contended  that,  even  if  we  should  be  of  opinion  that 
the  sum  claimed  is  legally  due,  the  annuity  accruing  de  die  in  diem, 
and  therefore  being  apportionable,  we  ought  in  the  exercise  of  our  dis- 
cretion to  withhold  the  mandamus,  by  reason  of  the  full  quarterns 
annuity  paid  to  her  late  Majesty  on  the  30th  June,  1837.  We  should 
not  think  that  payment  aa  answer  to  the  application ;  for  it  was  made 
as  of  right  in  discharge  of  a  debt  then  due  and  payable,  after  a  dispute 
as  to  whether  in  point  of  law  it  could  be  justly  claimed.  An  intimation 
being  communicated  to  her  late  Majesty  that  the  Government  made  the 
payment  to  her  after  obtaining  the  opinion  of  the  legal  advisers  of  the 
Crown  that  she  was  strictly  entitled  to  it,  she  was  fully  justified  in  laying 
out  the  money  in  works  of  piety,  or  in  any  manner  she  thought  fit : 
and  it  could  not  afterwards  bo  recovered  back  from  her  or  set  ofi*  against 
a  subsequent  quarterly  portion  of  the  annuity,  even  if  the  payment  had 
been  made  under  a  mistake  of  law.  It  has  been  truly  said  by  the 
Attorney-General  that  a  suitor  invoking  a  discretionary  interference  of 
the  Court  in  his  favour  must  do  justice  before  he  asks  justice:  but  wo 
are  of  opinion  that  it  would  be  injustice  to  require  that  a  sum  of  money 
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» '  ■  - 

♦QftOT  ®^  P*^^  *^^  spent  should  be  afterwards  *refunded  or  brought  into 
''■'  account.     Sky  ring  v.  Greenwood,  4  B.  &  C.  281  (E.  C.  L  R. 
vol.  10),  and  a  variety  of  other  cases,  have  been  decided  upon  the  prin- 
ciple which  guides  us  in  disposing  of  this  objection.     The  fate  of  the 
rule   therefore  depends  upon  the  question  whether  the   annuity  be 
apportionable ;  and,  if  it  be  apportionable,  the  mandamus  must  issue. 
After  an  attentive  examination  of  all  the  authorities  cited,  we  are  of 
opinion  that  the  annuity  is  not  apportionable.     Were  it  an  annuity 
granted  in  similar  terms  between  subject  and  subject,  we  conceive  there 
can  be  no  doubt  upon  the  subject.     The  rule  is  thus  laid  down  in  the 
preamble  to  stat.  4  &  5  W.  4,  c.  22.(a)     "  By  law,  rents,  annuities,  and 
other  payments  due  at  fixed  and  stated  periods  are  not  apportionable 
(unless  express  provision  be  made  for  the  purpose)."     We  are  not 
absolutely  bound  by  this  recital ;  but  it  is  very  stroug  evidence  of  what 
the  law  is ;  and  the  burden  of  proving  that  the  legislature  has  fallen 
into  a  mistake  is  cast  upon  those  who  say  so :  but  the  rule  thus  laid 
down,  instead  of  being  liable  to  the  imputation  of  error,  is  fortified  br 
a  long  series  of  decisions  from  very  ancient  to  very  recent  times.    The 
only  contrary  authorities  that  have  been  produced  are  those  respecting 
annuities  for  the  maintenance  of  infants,  and  of  married  women  living 
apart  from  their  husbands :  these  are  treated  in  the  books  as  exceptions 
to  the  rule,  and  will  be  found  to  rest,  not  on  legal  right,  but  upon  the 
power  sometimes  assumed  by  a  Court  of  equity  to  correct  the  rigour  of 
the  common  law.     One  of  the  cases  respecting  an  annuity  to  a  married 
j^oz>qi  woman  for  her  separate  maintenance  was  decided  in  a  *Court  of 
■■  law,  but  not  in  an  action  of  covenant  for  non-payment  of  the 
annuity.     In  Howell  v.  Hanforth,  2  W.  Black.  843,  1016,  the  annuity 
had  been  secured  by  a  bond  under  a  penalty  which  had  been  forfeited. 
De  Grby,  C.  J.,  there  said :  "  the  annuitant  may  sue  the  bond  and  levy 
the  penalty,  subject  to  the  equitable  interposition  of  the  Court."    "  And 
though  rents  and  common  annuities  are  not  apportionable,  either  by  law 
or  equity,  yet  in  equity  the  maintenance  of  infants  is  always  apportioned 
up  to  the  day  of  their  deaths,"  &c.     '^This  'case  depends  on  similar 
principles ;  the  annuity  being  for  a  separate  maintenance  to  a  feme 
covert."     Therefore  leave  was  given  to  take  out  {execution  for  the  pro- 
portional arrears  of  the  annuity  between  the  last  quarter  day  to  which 
it  had  been  paid  and  the  death  of  the  annuitant.     The  two  equitable 
exceptions,  as  to   infants   and  married  women  living  separate  from 
their  husbands,  ins^tead  of  establishing  a  rule  that  annuities  granted 
for  maintenance  aie  legally,  apportionable,  confirm  the  contrary  rule; 
this  rule  indeed  is  quite  familiar  to  every  branch  of  the  profession :  and 
upon  such  a  grant  between  subject  and  subject  there  certainly  would 
have  been  no  apportionment  either  in  the  first  quarter  or  the  last. 

(a)  "To  amend  an  act"  (11  a.  2,  o.  19)  <' respecting  the  apportionment  of  rente,  aannitiea,  vad 
ether  periodical  paymenta." 
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We  have  now  only  to  consider  whether  there  be  anything  peculiar  in 
the  grant  of  this  annuity  between  these  Royal  personages.     By  stat. 
56  G.  3,  c.  24,  under  which  a  similar  annuity  was  granted  to  Prince 
Leopold  (now  King  of  Belgium)  on  the  demise  of  her  Royal  Highness 
the  Princess  Charlotte,  it  is  expressly  provided  (s.  2),  « the  first  pay- 
ment thereof  to  be  made  on  the  first  quarterly  day  of  payment  next 
after  the  decease  of  Her  said  Royal  Highness,  of  such  proportion  of 
such  quarterly  *payment  as  shall  have  accrued  between  the  day  r^^ooA 
of  such  decease  and  such  quarter  day.**     There  the  annuity  is  ^ 
expressly  made  apportionable;  but  here  the  counsel  for  the  representa- 
tives of  Her  Majesty  Queen  Adelaide  are  obliged  to  resort  to  what  they 
say  is  impliedly  the  meaning  of  the  legislature,  from  the  object  which 
was  in  view — <(  that  a  good,  certain,  and  competent  revenue  should  be 
settled  for  supporting  the  honour  and  dignity  of  Her  Majesty," — and 
they  suggest  one  state  of  facts  upon  which,  if  the  annuity  may  not  be 
apportioned,  the  Queen  might  have  survived  his  Majesty  nearly  a  quar- 
ter of  a  year  and  yet  never  have  been  entitled  to  any  allowance  as 
Dowager ;  for  he  might  have  died  the  day  after  quarter  day,  and  she 
might  have  died  the  day  before  the  next  quarter  day.     This  shows  that 
it  might  have  been  more  prudent  to  have  expressed  that  the  annuity 
should  be  apportionable,  but  does  not  vary  the  efiiect  of  the  language 
actually  employed.     The  same  risk  would  be  run  by  a  private  jointress  ; 
yet  that  would  not  alter  the  construction  of  the  grant.     Where  there 
is  no  apportionment  more  is  left  to  chance ;  but,  the  chances  being 
calculated,  the  advantages  are  as  great  to  the  grantee  without  as  with 
apportionment.     In  the  event  that  has  happened,  although  we  should 
refuse  this  mandamus.  Her  Majesty  will  have  received  her  annuity 
nineteen  days  more  than  if  an  apportionment  had  been  introduced  after 
the  precedent  of  Prince  Leopold's.     It  cannot  be  gravely  contended 
that  there  should  be  an  apportionment  in  the  last  quarter  and  not  in 
the  first ;  for  the  apportionment  must  rest  upon  the  supposition  that 
the  annuity  was  meant  to  become  due,  like  interest  on  a  mortgage,  de 
die  in  diem ;  and  upon  that  supposition  the  annuity  could  not  begin  to 
run  till  after  the  demise  of  King  William.     But,  the  ^annuity  r^to^f: 
being  made  payable  on  the  four  quarter  days  by  even  and  equal  *- 
portions,  <(  the  first  payment  thereof  to  be  made  at  such  of  the  said 
days  as  shall  first  and  next  happen  after  the  decease  of  His  Majesty,'' 
without  any  words  of  qualification,  there  can  be  no  doubt  that  the  sum 
of  25,000/.  became  due  and  payable  to  Her  Majesty  on  the  30th  of  June, 
the  first  quarter  day  after  His  Majesty's  decease.     For  the  same  reason 
there  could  be  nothing  claimed  after  the  30th  September,  1849,  as  her 
Majesty  died  before  the  31st  of  December  following.     No  demand 
could  be  made  at  the  Treasury  on  the  2d  of  December,  the  day  of  her 
death ;  for  that  is  not  a  day  of  payment  named  in  the  act.  and,  when 
the  31st  of  December  came  round,  her  representatives  could  not  demand 
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25,0002.,  as  the  annuity  was  only  for  her  life.  Nor  could  they  claim  a 
fractional  part  of  the  quarter's  annuity,  as  it  was  to  be  paid  by  «'eveii 
and  equal  portions."  Parliament  undoubtedly  meant  to  ^^make  such  a 
provision'*  as  should  be  <<  adequate  to  the  maintenance  of  Her  Majesty's 
Royal  dignity ;"  but  Parliament  must  be  supposed  to  know  the  legal 
meaning  of  the  language  it  employs,  and  to  have  supposed  that  in  this 
way  the  object  was  gained  as  effectually  as  if  the  annuity  had  been 
made  to  accrue  daily  from  the  death  of  the  King  to  the  death  of  the 
Queen. 

Much  stress  was  laid  upon  the  words  of  the  act  <<  and  continue  from 
thenceforth  for  and  during  the  natural  life  of  Her  Majesty ;"  bat  the 
same  or  similar  words  occur  in  all  grants  of  annuity  for  life,  which,  if 
made  payable  at  fixed  times,  do  not  admit  of  apportionment. 

An  argument  was  drawn,  by  some  of  the  counsel  for  the  rule,  from 
the  third  section  of  the  act  which  settles  upon  Her  Majesty  Marlborough 
*^fifil  ^^'^^  ^^^  Bushy  Park  *beyond  her  own  life ;  which  is  supposed 
-*  to  raise  an  inference  that  a  pecuniary  provision  must  have  been 
intended  to  meet  this  surviving  expense.  But,  upon  their  own  con- 
struction of  the  act,  there  would  have  been  no  such  provision  had  she 
died  on  quarter  day ;  and  their  argument  would  prove  too  much ;  for  an 
estate  or  interest  is  given  in  those  houses  to  her  executors  •<<  to  continue 
for  one  whole  year  from  thence  next  ensuing."  The  object  evidently 
was  to  confer  a  boon,  not  a  burthen,  by  allowing  twelve  months  for  the 
disposal  of  her  effects  in  the  place  where  they  should  happen  to  be  at 
the  time  of  her  decease. 

Then  recourse  is  had  to  the  language  of  the  grant,  by  which  it  is 
said  to  be  <<  in  lieu  of  dower."  But  the  effect  of  the  grant  must  depend 
upon  the  power  contained  in  the  act  of  Parliament ;  and,  further,  an 
annuity  granted  in  the  same  way  to  a  jointress  in  bar  of  dower  does 
not  admit  of  apportionment. 

Finally,  reliance  is  placed  on  the  exalted  rank  of  Her  Majesty.  We 
are  at  a  loss  to  know  how  this  should  influence  the  construction  of  the 
language  by  which  provision  is  made  for  her  :  we  might  as  well  be  told 
of  her  exemplary  virtues  while  living,  and  of  her  saintlike  death,  which 
will  ever  make  her  memory  cherished  with  affection  and  reverence  hy 
the  English  nation :  these  we  are  most  ready  to  acknowledge ;  bat  we 
sit  here  merely  as  Judges  to  interpret  an  act  of  Parliament :  and  accord- 
ing to  the  just  interpretation  of  this  act  of  Parliament  we  are  all  clearly 
of  opinion  that  in  the  event  which  has  happened  no  arrears  of  the 
annuity  can  be  claimed  subsequently  to  the  30th  of  September,  1849. 

Under  the  peculiar  circumstances  of  this  case,  we  were  willing  to 

^q^iT-i  have  allowed  the  mandamus  to  issue,  so  that  *there  might  have 

-*  been  a  more  solemn  argument  after  the  return,  and,  the  question 

being  put  upon  the  record,  it  might  have  been  carried  to  the  House  of 

Lords :  but,  both  parties  having  declared  that  they  should  be  contented 
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with  onr  opinion  now,  we  have  only  to  say  that  the  rule  for  the  manda- 
mos  must  be  discharged.  Rule  discharged,  (a) 

(a)  Reported  by  C.  Blaekborn,  Esq. 


The  QUEEN  v.  MALLINSON.    Jan.  28. 

When  srtieles  of  the  peace  bare  been  filed  and  an  attachment  issued  for  the  purpose  of  bringing 
in  the  defendant  to  find  soreties,  this  Court  will  not  entertain  an  application  to  discharge  the 
articles  and  to  award  costs  under  stat  21  Ja.  1,  o.  8,  s.  2,  on  the  ground  of  alleged  insufficiencjr 
of  the  articles,  though  notice  of  such  application  has  been  given  to  the  prosecutor. 

It  is  sufficient  ground  for  articles  of  the  peace  that  the  complainant  has  been  accustomed  to  go 
to  a  particular  place,  rightfully  as  he  alleges,  for  the  transaction  of  business,  and  has  bee  , 
threatened  with  violence  if  be  goes  there  again. 

Afidavits  are  not  admissible  in  contradiction  to  articles  of  the  peace ;  nor  for  the  purpose  of 
supplying  facts  said  to  have  been  suppressed  by  the  complainant;  as  the  contents  of  a  cor- 
respondence alluded  to  in  the  articles.  Nor  is  it  an  objection  to  the  articles  that  such  cor« 
respondence  is  not  set  out,  if  it  does  not  contain  any  part  of  the  menace  relied  upon. 

This  Coari  will,  if  it  sees  ground,  require  surety  of  the  peace,  although  Juices  have  refused  to 
do  so  on  the  same  complaint. 

Arxiqj^bs  of  the  peace  were  exhibited  in  this  Court,  in  last  Michael- 
mas term,  on  behalf  of  Thomas  Gray  against  John  Mallinson.  Both' 
parties  resided  at  Huddersfield  in  the  West  Biding  of  Yorkshire. 

The  articles  purported,  to  be  exhibited  <<  through  fear  of  receiving 
some  great  bodily  harm."  They  stated  that,  in  1850,  Gray  was  a 
woollen  spinner  at  Glasgow,  and  in  the  habit  of  executing  commissions 
in  the  trade ;  and  Mallinson  was  a  woollen  cloth  merchant  at  Hudders- 
field. That  Gray,  on  the  suggestion  of  Mallinson,  agreed  to  give  up 
his  business  at  Glasgow,  and  form  '*'a  partnership  with  Mallinson  r^q/*<^ 
at  Haddersfield  on  certain  terms  as  to  profits,  but  no  agreement  ^ 
of  partnership  was  signed.  That  Gray  disposed  of  his  Glasgow  busi- 
ness, and  came  to  Huddersfield  in  April,  1850,  and  entered  upon  the 
duties  of  the  said  partnership  at  the  warehouse  and  counting-house  of 
Mallinson  at  Huddersfield.  That  the  business  was  from  thenceforth' 
carried  on  at  those  premises,  in  partnership  between  Gray  and  Mallinson 
98  the  articles  alleged,  under  the  name  of  Mallinson,  Gray  attending  and 
acting  as  partner.  That,  on  the  14th  October,  1850,  Mallinson,  having 
been  in  London,  returned  to  the  said  counting-house.  That  ('some 
angry  correspondence*'  (which  was  njt  set  out)  had  passed  between  him 
and  Gray  during  Mallinson *s  absence.  That  Gray  entered  the  counting- 
house  where  Mallinson  was.  <<  That  the  said  John  Mallinson  asked  this 
exhibitant  what  he,  this  exhibitant,  did  there;  to  which  this  exhibitant 
replied  '  What  do  I  do  here  ?  what  do  you  suppose  I  want  V  or  to  the 
like  effect.  That  the  said  John  Mallinson  then  ordered  him  this  exhi- 
bitant to  leave  the  premises,  which  he  this  exhibitant  declined  to  do ; 
and  that,  on  the  said  J.  Mallinson  repeating  the  same  and  this  exhi- 
bitiMit  again  decliniug  to  accede  thereto,  the  said  J.  Mallinson  instantly 
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took  this  exhibitant  by  the  collar ;  and  that,  on  this  exhibitant  resist- 
ing such  violence  by  holding  on  to  the  counter  of  the  said  count 
ing-house  and  to  the  door  with  bis  hands,  the  said  J.  Mallinson 
forcibly  removed  this  exhibitant's  hand  from  the  counter,  and  the 
said  John  Bottomley"  (a  clerk  of  Mallinson  who  was  present)  «  held 
the  door,  so  that  the  exhibitant  was  forcibly  dragged  from  his  hold 
thereon.  That  the  said  J.  Mallinson  then  with  his  whole  force  thrust 
exhibitant  through  the  door  and  down  the  stairs.*'     The  effects  of  the 

*^fiQ1  *^^^^®^^®  ^®^®  *^^^  described.  «  That,  on  this  exhibitant*s  get- 
-^  ting  up,  the  said  J.  Mallinson  followed  him  down  the  remainder 
of  the  said  stairs  to  the  doorway  leading  into  the  street,  and  swore  that 
he  would  kick  his,  this  exhibitant's,  soul  to  hell  if  he  this  exhibitant 
ever  came  near  the  place  again ;  or  used  words  to  the  like  effect.  And 
this  exhibitant  on  his  oath  saith  that,  by  reason  of  the  premises  afore- 
said, he  this  exhibitant  verily  believes  that,  if  he  were  to  go  on  to  the 
said  premises  of  the  said  partnership,  he  this  exhibitant  will  sustain 
great  violence  and  personal  injury  from  the  said  J.  Mallinson ;  and  that, 
from  the  great  strength  and  violent  temper  of  said  J.  Mallinson,  his 
life  would  be  endangered  :  and  that  by  reason  thereof  he  has  been  pre- 
vented ever  since  by  bodily  fear  from  visiting  the  said  premises,  or 
attending  to  the  business  of  the  said  copartnership."  That  exhibitant 
offered  an  arrangement  of  the  dispute,  which  Mallinson,  through  his 
solicitor,  refused.  That,  in  consequence  thereof,  and  to  enable  exhibitant 
to  visit  the  said  premises,  and  exercise  his  rights  therein  as  partner,  he, 
on  the  29th  of  October,  laid  an  information  before  a  justice  of  the  West 
Riding  of  Yorkshire,  stating  that,  on  the  14th  of  October,  at,  &c.,  John 
Mallinson,  of,  &c.,  ^<  did  threaten  to  kick  and  beat  the  said  complain- 
ant, and  to  do  him  some  grievous  bodily  harm,  and  that,  from  the  above 
and  other  threats  used  by  the  said  J.  M.  towards  the  complainant,  he 
this  complainant  is  afraid  that  the  said  J.  M.  will  do  him  some  grievous 
bodily  injury  :*'  and  therefore  he  prayed  that  Mallinson  might  be  re- 
quired to  find  sureties  of  the  peace  and  for  good  behaviour  towards  the 
complainant.  That,  on  November  2d,  1850,  Gray  attended  before  two 
^701  j^B^^c^s  ^f  ^^^  Riding,  and,  having  sworn  to  *the  effect  stated 
-'  in  the  information,  called  upon  them  to  bind  Mallinson  to  the 
peace.  That  the  application  was  opposed  by  a  solicitor  for  Mallinson, 
who  was  allowed  to  offer  evidence  on  the  question  of  the  assault  (Gray's 
solicitor  objecting  that  the  justices  had  no  power  to  enter  into  that 
question) :  and,  although  it  was  deposed,  and  admitted  on  Mallinson's 
behalf,  that  he  <<  had  threatened  to  turn  this  exhibitant  out  of  the  said 
premises  if  ever  he  ventured  thereon  again,"  the  justices  dismissed  the 
information.  The  articles  concluded:  <«  And  this  exhibitant  on  his  oath 
further  saith  that,  having  given  up  his  said  business  of  a  spinner,  and 
his  said  commissions,  he  this  exhibitant  has  no  present  means  of  sup- 
port for  himself  and  his  family  apart  from  his  income,  by  virtue  of  the 


* 
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8&id  copartnership ;  and  that,  in  order  to  carry  on  the  same,  it  is  of 
importance  to  him  to  be  enabled  to  visit  the  said  premises  without  fear 
or  violence  or  injury  to  him  this  exhibitant;  and  therefore  this  exhibitant 
humbly  craves  that  the  said  John  Mallinson  may  be  restrained  from  doing 
any  grievous  bodily  harm  to  this  exhibitant  by  this  honourable  Court, 
and  may.be  ordered  to  give  security  to  keep  the  peace  towards  this 
exhibitant.  And  lastly,"  &c. :  disclaimer  of  malice,  &c.,  in  the  usual 
form. 

On  application  ex  parte,  before  Patteson,  J.,  in  the  Bail  Court,  Gray 
was  sworn  to  these  articles ;  and  they  were  filed,  and  an  attachment 
was  ordered  to  issue  against  Mallinson.(a) 

PaMey^  in  Michaelmas  term,  1850,  moved  that  all  proceedings  on 
these  articles  might  be  stayed ;  and  that  *the  exhibitant  might  r^Q7i 
show  cause  why  the  articles  should  not  be  discharged,  and  why  '- 
the  exhibitant  should  not  pay  Mallinson  such  costs  and  damages  as  the 
Court  should  think  fit,  for  the  wrongful  vexation  occasioned  to  him  by 
the  exhibiting  of  the  articles.  He  grounded  the  application  on  stat. 
21  Jac.  1,  c.  8,  8.  2.  [Lord  Campbell,  C.  J. — Does  the  statute  anti- 
cipate this  kind  of  showing  cause  against  the  articles  ?]  The  defendant 
is  here.  It  is  as  if  he  surrendered  on  an  indictment.  [Coleridge,  J. — 
How  do  you  show  the  defendant  to  be  a  party  grieved,  within  the  sta- 
tute ?  And  what  can  the  Court  do  ?  The  opposite  party  is  not  here.] 
Notice  has  been  given  to  the  exhibitant.  [Lord  Campbell,  C.  J. — Is 
there  any  precedent  for  such  a  course  as  this  ?  Surety  of  the  peace  is 
an  ex  parte  proceeding.  If  the  articles  are  wrongfully  exhibited  there 
is  a  remedy  by  indictment  for  perjury,  and  a  remedy  under  the  statute ; 
but  this  motion  is  premature.]  The  defendant  does  not  wish  to  go  into 
Yorkshire  to  be  taken  by  the  sheriff,  which  must  be  the  course  if  the 
articles  stand.  His  suggestion  is,  that  the  articles  improvid^  emanave- 
runt.  It  is  like  a  defendant  coming  into  Court  to  quash  an  indictment 
bad  on  the  face  of  it.  [Coleridge,  J. — In  Rex  v.  Stanhope,  12  A.  & 
£.  620,  note  (b)  to  Regina  t;.  Dunn,  the  defendant  was  allowed  to  ques- 
tion the  sufficiency  of  the  articles ;  but  that  was  when  he  attended  to 
put  in  bail :  and  both  sides  were  heard.] 

Lord  Campbell,  O.  J. — That  case  is  the  only  precedent.  [His  Lord- 
ship then  read  the  report.]  And  it  shows  that,  in  this  stage  of  pro- 
ceedings, your  application  is  premature. 

♦Coleridge,  J. — You  must  object  either  to  the  sufficiency  of  r^ty^c) 
the  articles,  or  to  the  amount  of  bail.     But  that  must  be  when  ^ 
the  party  comes  in  under  the  attachment. 

Wightman,  J.,  concurred.(J)  Rule  refused. 

Mallinson  was  arrested  on  9th  December,  1850,  by  an  officer  of  the 
sheriff  of  Yorkshire,  on  a  warrant  issued  under  the  attachment ;  and 
be  gave  a  bail  bond  conditioned  for  his  appearance  in  this  Court. 

/a)  RegiDA  r.  Mallinson,  Bail  Court;  before  Patteson,  J.,  1  Lowndes,  M.  k  P.  610. 
(6)  £bu(,  J.,  was  not  in  CourL 
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On  this  day,  the  defendant  being  in  Court, 

Pashley  moved  that  Mallinson  might  be  discharged,  and  all  farther 
proceedings  stayed :  and  he  admitted  that  the  object  was  to  review  the 
previous  decision  of  Patteson,  J.  First,  the  articles,  on  the  face  of 
them,  are  insufficient.  Whether  the  applicant  was  a  partner  with  Mal- 
linson or  not,  is  a  point  not  to  be  decided  in  this  course  of  proceeding. 
The  alleged  assault  took  place  after  the  complainant  had  been  twice 
required  to  leave  Mallinson's  premises.  Then,  as  to  the  threat,  it  is 
only  provisional;  if  the  complainant  goes  to  that  place  again.  But 
the  party  exhibiting  articles  ought  to  be  in  actual  fear  of  grievous  bodily 
harm.  Here  is  no  such  apprehension,  even  on  the  applicant's  showing, 
unless  he  goes  to  a  particular  place.  [Lord  Campbell,  C.  J. — The 
local  nature  of  the  threat  does  not  destroy  its  effect.     If  a  man  says : 


♦ 
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"  I  will  assault  you  if  you  come  to  such  a  place,  *but  not  else- 


where," is  not  that  ground  for  requiring  sureties  ?]  The  threat 
ought  to  be  absolute,  and  not  contingent.  If  a  partner  is  obstructed 
by  his  copartner  in  endeavouring  to  attend  at  the  place  of  business,  he 
may  have  a  remedy  in  equity ;  Charlton  v.  Poulter,  1  Ves.  Jun.  429 
(cited  in  Isaac  v,  Humpage),  19  Ves.  148,  note  (70)  to  Norway  v.  Rowe. 
[Lord  Campbell,  C.  J. — May  not  there  also  be  a  remedy  by  articles, 
to  prevent  a  breach  of  the  peace  ?  As  to  the  local  nature  of  the  threat : 
suppose  a  person  were  threatened  with  violence  if  he  should  go  to  the 
parish  church.]  An  action  would  lie  if  a  person  were  prevented  from 
going  where  he  bad  a  right  to  go.  It  does  not  follow  that  articles  may 
be  exhibited.  [Lord  Campbell,  C.  J. — An  action  might  be  too  late 
when  the  party  was  ruined  by  being  kept  from  his  place  of  business. 
When  violence  is  threatened  if  a  man  goes  to  a  place  which  he  has  » 
right  to  go  to,  we  are  clearly  of  opinion  that  there  is  sufficient  ground 
for  articles  of  the  peace.]  They  must  be  requisite  for  his  needful  safety, 
generally.  [Lord  Campbell,  C.  J. — When  it  is  necessary  that  he  should 
have  access  to  a  particular  place,  whether  it  be  for  his  affairs  or  for  the 
good  of  his  soul,  and  he  is  prevented  by  threats,  it  is  a  case  for  articles 
of  the  peace.]  A  civil  right  ought  not  to  be  asserted  in  this  manner. 
Suppose  there  were  a  disputed  right  of  way.  [Lord  Campbell,  C.  J. 
— A  right  of  way  is  not  to  be  asserted  by  a  breach  of  the  peace.  A 
man  disputing  such  a  righ'.  is  not  to  say  <<  I  will  shoot  you  if  you  use 
that  path."] 

Pashley  then  proposed  to  put  in  affidavits  on  behalf  of  the  defendant. 
I'Lurd  Campbell,  C.  J. — What  authority  is  there  for  receiving  affidavits 
*^74T  "^  fi'^swer  to  articles  of  *the  peace?]  Rex  v.  Stanhope,  12  A.  i 
J  E.  620,  note  (Q  (E.  C.  L.  R.  vol.  40),  shows  that  they  may  be  ad- 
mitted for  some  purposes,  though  not  in  direct  contradiction  to  the  arti- 
cles according  to  Rex  v.  Doherty,  13  East,  171.(a)  [Wightman,  J.~Rex 
v.  Stanhope  is  against  you,  under  the  circumstances  of  this  case.]    The 

*(tt)  And  Bee  Bcgina  v.  Do&n,  12  A.  A  E.  599,  609  (E.  C.  L.  B.  toL  40). 
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■ 

defendant's  affidavits  would  show  that  the  articles  suppress  facts.  [Lord 
Campbell,  C.  J. — That  ground  might  be  alleged  in  every  case.]  An 
<<  angry  correspondence*'  is  mentioned  in  the  articles,  and  appears  to 
have  caused  the  quarrel.  It  should  have  been  set  out.  In  Regina  v. 
Dann,  12  A.  &  E.  699,  616  (E.  C.  L.  R.  vol.  40),  a  part  of  the  defend- 
ant's letter,  but  not  the  whole,  was  set  out,  and  the  Court  would  not 
act  upon  such  a  statement.  [Lord  Campbell,  C.  J. — That  would  only 
show  that  we  could  not  act  upon  the  angry  correspondence ;  but  the 
correspondence  forms  no  part  of  the  ground  of  application.  Wightman, 
J. — Suppose  the  correspondence  appeared  not  to  have  been  angry,  the 
other  facts  remaining  the  same,  how  would  that  assist  you?  Lord 
Campbell,  C.  J. — Really  you  are  striving  to  overturn  a  practice  which 
is  quite  established.] 

Lastly,  the  magistrates  here  have  refused  to  bind  Mallinson  to  the 
peace.  The  prosecutor  cannot  resist  the  present  application  unless  he 
shows  that  their  refusal  was  improper.  [Lord  Campbell,  C.  J. — If  we 
hold  that  sureties  ought  to  have  been  given,  we  decide  that  the  refusal 
was  wrong.]  In  Rex  v.  Tregarthen,  6  B.  &  Ad*  678  (E.  C.  L.  R.  vol. 
27),  where  a  magistrate  had  taken  sureties  of  the  peace,  this  Court  re- 
fused to  interfere.  [Coleridge,  J. — ^In  Regina  t;.  Dunn,  12  A.  k  E. 
599  (E.  C.  L.  R.  vol.  40),  *we  discharged  the  defendant  though  r^n^r: 
the  Sessions  had  bound  him  to  the  peace.]  ^ 

Sir  JF.  Thniger^  on  behalf  of  the  prosecutor,  was  not  heard. 

Lord  Campbell,  C.  J. — For  the  reasons  given  during  the  argument, 
I  think  that  the  articles  are  sufficient ;  that  the  affidavits  cannot  be 
received ;  and  that,  although  the  magistrates  refused  to  take  sureties 
of  the  peace,  it  was  the  duty  of  this  Court  to  do  so. 

Patteson,  J. — I  saw  no  reason  for  doubt  when  this  case  was  before 
me,  and  I  see  none  now. 

Colbbidge  and  Wightman,  Js.,  concurred. 

Rule  refused. 

Defendant  admitted  to  bail. 


HOWKINS  9.  BALDWIN.    Jan.  29. 

A  eommiMimi  iained  imd«r  stot  1 W.  4^ «.  n,  s.  4,  At  ftba  loatanee  of  plaintiff,  fof  Uie  azamination 
of  witneaaea  in  Lreland.  Defendant  did  not  Join  in  the  eommiBiion.  Neither  the  order  fbr  a 
eomnniaaion  nor  the  oommission  specified  the  plaee  of  examination.  By  agreement  between 
the  attorneys,  prior  to  the  granting  of  the  order,  the  azamination  waa  taken  at  a  partienlar 
place  in  Ireland.  Croaa-iaterrogatories  were  adminiatered  on  behalf  of  defendant;  and  on  the 
retom  of  the  commission,  he  obtained  copies  of  the  examinations.  On  Uie  trial,  documents 
obtained  under  the  eommisaion  were  need  by  plaintiff,  who  obtained  a  rerdict  On  taxation 
the  Master  allowed  plaintiff  the  costs  of  the  commiasion. 

Held,  on  a  rule  to  review  his  taxation,  that  the  omission  to  specify  the  place  of  examination  in 
the  order  was,  at  most,  an  irregnlarity,  which  was  waived  by  defendant's  oondoct;  and  that 
the  eoata  were  properly  allowed. 
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WiLLES,  for  the  defendant,  had  in  last  term  obtained  a  rule  to  show 
^ny/^-i  cause  why  the  Master  should  not  '^'review  his  taxation  in  this  cause, 
^  and  why  the  plaintiff'should  not  return  to  the  defendant  the  differ- 
ence in  his  favour  (if  any)  between  the  amount  of  costs  to  be  taxed  upon 
such  review  and  the  amount  paid  for  costs  by  defendant  to  plaintiff. 
From  the  affidavits  on  both  sides  the  following  appeared  to  be  the  mate- 
rial facts. 

WiQHTMAN,  J.,  on  28th  February,  1850,  made  an  order  in  this  cause 
<<  That  a  commission  do  issue  herein,  at  the  instance  of  the  plaintiff, 
directed  to  6.  F.,  of  N.  Street,  Dublin,  solicitor,  and  ,  to 

examine  W.  L.  of  N.  Street,  Dublin,  solicitor,  on  interrogatories  on 
behalf  of  the  plaintiff;  the  defendant  being  at  liberty  to  cross-examine 
the  said  parties  if  necessary."  There  was  the  usual  order  for  return- 
ing the  examinations  and  cross-examinations  and  admitting  them  in  evi- 
dence. By  an  order  of  GoLBBiBaR,  J.,  made  on  9th  March,  1850,  it 
was  ordered  that  the  plaintiff  was  to  be  at  liberty  to  amend  the  order 
of  WiOHTMAN,  J.,  by  adding  the  name  of  F.  S.,  of  E.  Street,  Dublin, 
solicitor,  as  another  commissioner,  «the  defendant  having  refused  to  join 
in  such  commission." 

A  commission  issued  on  14th  March  in  pursuance  of  the  amended 
order.  It  was  addressed  to  the  said  commissioners,  by  the  abo?e 
description,  and  commanded  them  to  examine  the  witness  <<at  a  certain 
time  and  place  or  times  and  places  to  be  by  you  appointed  for  that 
purpose."  Neither  in  the  orders  nor  in  the  commission  was  the  place 
of  examination  directed  (further  than  might  be  inferred  from  the  com- 
missioners and  witness  being  all  described  as  of  Dublin) ;  but  before 
the  orders  were  made  it  was  agreed  between  the  attorneys  on  both  sides 
that  the  commission  should  be  executed  in  Dublin.  The  defendant's 
*^771  ^^^^^^^7  ^^^  ^  ^0P7  of  ^^^  ^interrogatories  to  be  administered 
-'  to  the  witness,  and  had  notice  of  the  time  at  which  the  examina- 
tion was  to  be  held :  and  on  the  examination  of  the  witness,  which  was 
at  the  place  agreed  upon,  cross-interrogatories  were  administered  on  be- 
half of  the  defendant.  The  deposition  of  the  witness,  and  some  letters 
of  the  defendant  which  the  witness  produced,  were  returned  with  the 
commission.  The  defendant's  attorney  attended  at  the  opening  of  the 
seals  and  took  copies  of  the  examinations,  and  served  the  Judge's  clerk 
with  a  subpoena  to  bring  the  originals  into  Court.  At  the  trial  the 
letters  returned  with  the  commission  were  put  in  evidence  by  the  plain- 
tiff on  proof  of  the  Jiand writing  of  the  defendant :  but  the  commission 
was  not  farther  used.     The  plaintiff  had  a  verdict. 

On  the  taxation  of  costs,  the  defendant  objected  to  the  allowance  of 
the  costs  of  the  commission,  on  the  ground  that  it  was  irregular  on  the 
face  of  it,  and  that  it  had  not  been  used.  The  Master  allowed  those 
costs ;  and  Maule,  J.,  at  chambers  dismissed  an  order  to  review  the  taxa- 
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Moiiy  without  prejudice  to  the  defendant's  renewing  his  application  to 
the  Court  of  Queen's  Bench. 

Willes^  in  moving  for  the  rule,  relied  on  Greyille  t^.  Stultz,  11  Q.  B. 
997  (E.  C.  L.  R.  vol.  63). 

O'Malley  and  Kean  now  showed  cause. — The  point  depends  upon  the 
true  construction  of  stat.  1  W.  4,  c.  22,  s.  4,  by  which  it  is  enacted 
that  <(  it  shall  be  lawful"  for  the  Court  in  which  a  suit  is  pending,  or  a 
Judge,  "upon  the  application  of  any  of  the  parties  to  *8uch  ri^nfjc^ 
suit,"  <<to  order  a  commission  to  issue  for  the  examination  of  '- 
witnesses  on  oath  at  any  place  or  places  out  of  such"  Court's  <<  jurisdic- 
tion, by  interrogatories  or  otherwise,  and  by  the  same  or  any  subse- 
quent order  or  orders  to  give  all  such  directions  touching  the  time, 
place,  and  manner  of  such  examina.tion,  as  well  within  the  jurisdiction 
of  the  Court  wherein  the  action  shall  be  depending  as  without,  and  all 
other  matters  and  circumstances  connected  with  such  examinations,  as 
may  appear  reasonable  and  just."    These  words  seem  carefully  selected 
as  rendering  it  lawful  for  the  Judge  to  give  such  directions  as  to  time 
and  place  as  may  to  him  appear  reasonable  and  just,  without  making  it 
imperative  to  give  any.     Oreville  v.  Stultz,  11  Q.  B.  997  (E.  C.  L.  R. 
vol.  63),  appears  however  to  be  a  decision  that  the  order  is  irregular  if 
it  does  not  contain  a  direction  as  to  the  time  and  place.    It  is  not 
necessary  to  consider  whether  Oreville  v.  Stultz  was  well  decided ;  for 
in  the  present  case  the  parties  agreed  on  the  time  and  place,  and  the 
defendant  attended,  and  took  the  benefit  of  the  commission  by  cross- 
examining  and  by  giving  a  subpoena  to  produce  documents  obtained  by 
it.    By  that  he  waived  the  irregularity,  if  there  was  one.    [Colbridqe, 
J. — ^No  agreement  between  the  parties  to  give  the  commissioners  juris- 
diction could  make  their  proceedings  judicial.    Lord  Campbell,  C.  J. — 
The  question  here  is,  not  whether  the  oath  of  the  witness  was  taken 
in  a  judicial  proceeding,  but  whether  the  costs  should  be  allowed.    Now, 
if  at  Nisi  Prius  it  were  to  appear  that  an  order  for  a  commission  was 
defective,  yet  it  appeared  that  the  parties  had  agreed  that  the  witness 
should  be  examined  at  a  particular  time  and  place,  and  acted  on  that 
agreement,  *I  think  the  evidence  taken  under  it,  though  defect-  r:KqfTQ 
ive,  would  be  admitted ;  and,  if  so,  it  may  be  reasonable  to  allow  ^ 
the  costs.]     The  objection,  if  good,  should  have  been  taken  by  a  pro- 
ceeding under  sect.  9. 

They  then  proposed  to  cite  a  case  from  the  Irish  Law  Reports.  [Lord 
Campbell,  C.  J. — I  have  the  greatest  respect  for  the  Lrish  Judges ; 
and  on  any  point  of  general  law  we  shall  be  most  happy  to  hear 
their  decisions :  but  on  such  a  point  as  this  we  cannot  allow  Irish  cases 
to  be  cited.  By  so  doing  we  should  impose  on  gentlemen  of  the  bar 
the  necessity  of  reading  all  the  Irish  Reports  on  points  of  practice.] 

Wille9,  contra.— Greville  v.  Stultz,  11  Q.  B.  997  (E.  C.  L.  R.  vol.  63), 
was  decided  in  conformity  with  Steinkeller  v.  Newton,  1  Scott  N.  R. 
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148,  S.  C,  8  Dowl.  P.  C.  579  ;(a)  and  both  authorities  show  that  tk 
place  where  the  commission  is  to  be  execated  is  of  importance,  ^nd  is  to 
be  settled  by  the  Judge  who  makes  the  order,  and  that  an  order  and 
commission  like  the  present,  which  leave  it  open  to  the  commissioners 
to  examine  when  and  where  thej  please,  are  not  in  conformity  with  the 
statutable  power,  and  are  void.  In  Chreville  t».  Stultz,  11  Q.  B.  997 
(E.  G.  L.  R.  vol.  63),  the  party  objecting  had  notice,  and  took  no  step 
to  set  aside  the  commission;  yet  that  did  not  waive  the  objection. 
Here  he  has  done  no  more  than  cross-examine  the  witness.  A  nnllitj 
cannot  be  confirmed. 

Lord  Campbell,  C.  J. — There  is  no  ground  for  this  application.  I  am 
clearly  of  opinion  that  the  commission  was  not  void ;  at  most  it  was 
*^fim  ^^  '^orse  than  *irregular.  It  is  not  necessary  to  decide  whether 
-*  the  commission  was  irregular  or  not ;  for,  if  there  was  an  irre- 
gularity, it  does  not  lie  in  the  defendant's  mouth  to  complain  of  it  after 
having  agreed  that  the  commission  should  be  executed  at  a  particnlar 
time  and  place,  having  then  and  there  attended,  and  having  actually 
administered  cross-interrogatories  under  the  commission  he  now  seeks 
to  impeach.  Then,  as  to  the  other  objection,  the  commission  was  used 
at  the  trial ;  for  material  letters  returned  with  it  were  put  in  by  the 
plaintiff.  Are  not  the  costs  of  the  commission  under  which  these  letters 
were  obtained  reasonable  expenses  of  the  trial,  and  as  such  to  be  allowed 
in  taxation  ?  I  think  they  are.  As  this  application  is  made  after  the 
objection  had  been  taken  before  the  Master  and  overruled  by  him,  and 
again  before  my  Brother  Maulb  at  chambers  and  overruled  by  him, 
the  rule  must  be  discharged  with  costs. 

Pattbson,  J. — I  quite  agree  with  Mr.  WUles  in  thinking  that  the 
place  where  the  commission  is  to  be  executed  is  very  material  to  be 
inquired  into  by  the  Judge  who  makes  the  order  ;  and  it  is  a  very  pro- 
per provision  that  the  Judge  should  have  power  to  insert  it  in  his  order; 
but  the  omission  on  his  part  to  do  so  cannot  make  the  order  void.  It  is 
at  most  an  irregularity  ;  and  the  cross-examination,  when  the  commis- 
sion was  executed,  waived  that  irregularity.  In  that  respect  the  present 
case  differs  from  GrevUle  v.  Stultz,  11  Q.  B.  997  (B.  C.  L.  R.  vol.  63), 
in  which  there  was  no  cross-examination.  As  for  the  other  ground  of 
objection,  the  commission  was  in  fact  used  at  the  trial. 
*^9iM  ^Coleridge,  J. — I  certainly  think  that  the  commission  was 
-^  irregular ;  but  not  more ;  and  the  irregularity  was  waived  by  the 
cross-examination,  and  still  more  by  the  use  of  it  at  the  trial. 

WiGHTMAN,  J. — As  the  parties  had  before  the  making  of  the  order 
expressly  agreed  as  to  the  place  where  the  commission  was  to  be  exe- 
cuted, I  doubt  whether  the  omission  was  even  an  irregularity.  But, 
however  that  may  be,  I  think  the  irregularity,  if  there  was  one,  was 
-ntirely  waived  by  the  defendant,  who  took  every  benefit  he  could  haTe 

(a)  Sm  S.  C.  at  Kiai  prios,  9  Car.  A  P.  813,  315  (E.  C.  L.  B.  roL  38),  «l  909, 
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taken  under  tlie  commission  if  regular,  who  attended  at  the  time  and 
place,  and  cross-examined  the  witness,  and  who  allowed  the  evidence 
thus  obtained  to  be  made  use  of  at  the  trial. 

Jlule  discharged  with  costs,  (a) 

(a)  B«port6d  by  C.  Blaekbnra,  Esq. 


The  QUEEN  v.  The  COMMISSIONERS   OF  LAND  TAX. 

Jan.  80. 

Comminionan  of  land  tax,  acting  under  itat.  38  G.  3,  o.  5,  are  boiud  to  aflsees  the  amount 
chargeable  on  the  dirision  for  which  they  act  according  to  the  real  ralue  of  the  assessable 
property  for  the  year ;  and  they  are  not  justified  in  retaining  an  assessment  which  has  been 
in  use  nuuy  yean,  and  after  changes  in  the  Talue  of  property,  merely  because  the  making 
of  a  new  estimate  would  be  difficult  and  require  expenses  for  which  they  do  not  possess 
funds. 

But  ^^tere  whether  the  Court  would  grant  a  mandamus  oalUng  on  the  Commissioners  to  meet  and 
make  an  equal  assessment  for  the  year,  aooordmg  to  the  best  of  their  judgment  and  discretion, 
on  a  suggestion  that  they  had  made  their  assessment  on  an  old  and  disproportioned  estimate, 
though  requested  by  an  inhabitant  of  the  division  paying  land  tax  to  reduee  the  assessment  on 
hia  district  to  an  equal  pound  rate :  the  Gonmissioners  deposing  in  answer  to  the  rule  nisi  for  a 
mandamus  that  they  had  made  the  assessment  for  the  year,  and  made  it  according  to  the  best 
of  their  judgment  and  discretion. 

B.  Hall,  in  last  term,  obtained  a  rule  nisi  for  a  mandamus  requiring 
the  Commissioners  of  land  *tax  for  the  Division  of  Bradley  r^ono 
Harerstoe  in  the  county  of  Lincoln  to  meet  and  cause  the  pro-  ^ 
portion  of  land  tax  charged  on  the  same  division  to  be  equally  taxed 
and  assessed  within  the  said  division  and  within  every  parish  and  place 
therein  according  to  the  best  of  their  judgment  and  discretion,  pursuant 
to  the  statutes  in  such  case,  &c.,  for  the  year  commencing  25th  March, 
1850 ;  and  for  that  purpose  to  enter  such  adjournment,  if  any,  as  might 
be  necessary,  of  any  meeting  of  the  said  Commissioners  that  might  have 
been  already  held  for  the  taxing  and  assessing  of  the  land  tax  in  the 
said  division  for  the  year  aforesaid. 

An  affidavit  in  support  of  the  rule,  sworn  by  an  agent  of  Sir  John 
Nelthorpe  after  mentioned,  set  forth  that,  by  a  statute  of  38  0.  8,(a)  (c.  5), 
and  another  statute  (38  G.  3,  c.  60,(5)),  making  the  former  act  perpetual, 
the  sum  of  71,907{.  Oa.  8(2.  was  directed  to  be  assessed  and  taxed  upon 
the  county  of  Lincoln  with  the  city  and  county  of  the  city  of  Lincoln, 
by  way  of  land  tax ;  and  that  the  said  county  has  been  immemorially 
divided  into  certain  wapentakes  or  hundreds,  which,  during  all  the  time 
that  the  several  acts  regulating  the  assessment  and  collection  of  the 

(a)  «F0r  granting  an  aid  to  Hia  Ma^Hty  by  a  land  tax,  to  be  raised  in  Qreat  Britain,  for  the 
nenrioa  of  the  year  1798." 

(h)  "For  making  perpetual,  subject  to  redemption  and  purchase  in  the  manner  therein  stated, 
Ufte  seraral  sums  of  money  now  charged  in  €h^t  Britain  as  a  land  tax  for  one  year,  from  the 
SSlh  day  of  Mareh,  1798."    And  see  staL  53  Q.  3,  c.  143. 
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land  tax  have  been  in  force,  have  been  and  still  are  respectively  the 
land  tax  diyisions  of  the'  said  county ;  and  that  one  of  tbe  said  Trapen- 
takes,  hundreds,  or  land  tax  divisions  is  called  Bradley  Haverstoe,  and 
consists  of  various  parishes,  places,  and  townships  which  uniformly  and 
^ooq-i  invariably  have  been,  and  still  are,  ^separately  assessed  to  the 

-'  land  tax  for  raising  in  each  such  parish,  &c.,  its  proportion  or 
quota  of  the  amount  chargeable  on  the  entire  wapentake,  hundred,  &c., 
of  Bradley  Haverstoe.  And  that  the  township  of  Bradley,  in  the 
wapentake,  hundred,  &c.,  of  Bradley  Haverstoe,  during  all  the  time 
aforesaid  hath  been  and  still  is  a  separate  township  therein,  and  not  & 
hundred,  lathe,  wapentake,  rape,  ward,  or  other  land  tax  division  within 
the  meaning  of  any  statute  relating  to  the  land  tax.  And  that  Sir  John 
Nelthorpe,  of  Scawby  in  the  county  of  Lincoln,  Baronet,  is  the  principal 
owner  of  the  lands  and  hereditaments  situate  in  the  said  township  of 
Bradley.  That  the  lands  and  hereditaments  in  the  said  township  are 
charged  to  the  land  tax  for  the  year  commencing  on  25th  March,  1846, 
at  the  sum  of  66Z.  in  the  land  tax  assessment  made  for  that  land  tax 
year  by  the  Commissioners  for  putting  in  execution  the  land  tax  acts 
within  the  said  wapentake,  &c.,  of  Bradley  Haverstoe.  That  the  annual 
value  of  all  the  lands  and  hereditaments  within  the  said  township  of 
Bradley  before  and  at  the  time  of  the  making  the  said  assessment  did 
not  exceed,  and  hath  not  at  any  time  afterwards  exceeded,  and  now 
does  not  exceed,  the  sum  of  1122Z.,  and  that  therefore  the  owners  of 
the  lands  and  hereditaments  within  the  said  township  of  Bradley  were 
by  the  last-mentioned  assessment  charged  after  the  rate  of  Is.  2d.  in 
the  pound  on  the  annual  value  thereof.  That  the  total  amount  of  land 
tax  not  redeemed  in  Bradley  Haverstoe  did  not  at  any  time  during  the 
period  aforesaid,  and  now  does  not,  exceed  18802.  And  that  the  total 
annual  value  of  lands  and  hereditaments  within  the  said  land  tax  division 
upon  which  the  land  tax  from  time  to  time  during  the  period  aforesaid 
had  not  and  now  has  not  been  redeemed  was  not,  at  any  time  during  the 
*^ft4.1  *P®^^^^  aforesaid,  and  now  is  not,  less  than  65,000Z. ;  therefore 

-^  a  land  tax  chargeable  at  an  equal  pound  rate  upon  the  whole  of 
the  lands,  &c.,  not  redeemed  in  the  said  land  tax  division  of  Bradley 
Haverstoe  would  not  exceed  7(2.  in  the  pound.  And  that  part  of  the 
said  division  of  Bradley  Haverstoe,  of  the  annual  value  of  11,500/., 
during  all  the  period  aforesaid  hath  been,  and  still  is,  assessed  to  the 
land  tax  at  less  than  2d.  in  the  pound.  The  affidavit  then  stated  the 
proceedings  on  an  appeal  made  by  Sir  J.  Nelthorpe  to  the  Commis- 
sioners against  the  assessment  made  upon  him  in  1847,  when  the  Com- 
missioners entered  into  the  calculations  and  evidence  adduced  by  Six  J< 
Nelthorpe,  and  the  results  (according  to  this  affidavit)  appeared  as 
above  stated ;  but  the  Commissioners  did  not,  either  in  that  year  or  in 
the  two  following,  alter  the  assessment  on  Bradley  township.  The 
affidavit  also  stated  that,  in  other  instances,  which  were  specified,  wben 


16  ADOLPHUS  &  ELLIS.    N.  S.  384 

• 
the  land  tax  Commissioners  for  divisions  have  been  willing  to  assess 
equally,  no  difficulty  has  been  found  in  adjusting  the  proportions.     It 
then  averred  as  follows.    <<That  the  said  Commissioners  did  not,  at  their 
meeting  for  the  purpose  of  assessing  the  proportion  of  land  tax  charged 
on  the  said  division  for  the  year  commencing  the  25th  day  of  March,'' 
1850,  <<  cause  the  proportion  of  land  tax  charged  on  the  said  division  to 
be  equally  taxed  and  assessed  within  the  said  division  and  within  every 
parish  and  place  therein  according  to  the  best  of  their  judgment  and  dis- 
cretion, but  entirely  neglected  and  refused  to  exercise  any  judgment  or 
discretion  in  that  behalf:  That  the  said  commissioners,  before  and  at 
the  time  of  and  ever  since  the  said  meeting,  have  had  full  notice  of  the 
inequalities  aforesaid,  and  that  a  pound  rate  not  exceeding  Id.  in  the 
pound  on  the  then  *total  annual  value  of  the  lands  and  heredita-  p^oo^ 
ments  in  the  said  division  assessed  and  chargeable  to  the  land  ^ 
tax  would  raise  a  sum  equal  to  the  quota  of  land  tax  then  charged  on 
the  said  division,  and  that,  by  making  the  assessment  for  the  year  com- 
mencing the  25th  day  of  March,  1850,  in  the  same  proportions  as  in  the 
several  before-mentioned  years,  they  were  charging  the  township  of 
Bradley  after  the  rate  of  Is.  2d.  in  the  pound,  and  the  township  of 
Beelsby  in  the  said  division  after  the  rate  of  lO^d.  in  the  pound.    That 
the  said  land  tax  Commissioners  nevertl^eless,  at  their  last-mentioned 
meeting  or  at  some  adjournment  thereof,  assessed  the^  several  parishes 
and  townships  in  the  said  division  in  the  same  proportions  as  in  the  said 
former  years,  without  re-apportioning  the  same  according  to  the  propor- 
tionate values  of  the  property  chargeable  to  the  land  tax  in  the  said 
respective  parishes  and  townships,  and  without  any  pretence  that  in 
their  judgment  and  discretion  they  were  thereby  causing  the  propor- 
tions charged  on  the  said  divisions  to  be  equally  taxed  and  assessed 
therein." 

Another  affidavit  stated  an  express  notice  of  the  subject-matter  of 
complaint,  sent  to  the  Commissioners,  March  11th,  1850,  on  behalf  of 
Sir  J.  Nelthorpe,  with  a  request  that  they  would  reduce  the  assessment 
on  Bradley  to  the  footing  of  an  equal  pound  rate  on  the  district ;  which 
request  had  not  been  complied  with.  There  was  also  an  affidavit  stating 
s  representation  made  to  the  Commissioners  on  the  subject  by  another 
proprietor  within  the  division  of  Bradley  Haverstoe :  and  two  further 
affidavits  showing  instances  in  which  assessments  on  townships  had  been 
rectified  by  the  Commissioners  on  complaint,  in  the  counties  of  Netting* 
Lam  and  Warwick. 

The  Commissioners  for  Bradley  Haverstoe  made  ^affidavit  in  r^toof* 
answer ;  and  (after  some  explanatory  statements  as  to  an  appli-  ^ 
cation  of  Sir  J.  Nelthorpe  in  1846,  mentioned  in  the  affidavit  first  above 
referred  to)  they  deposed  that,  in  consequence  of  representations  made 
by  Sir  J.  Nelthorpe's  agent,  they  held  a  special  meeting,  March  29th, 
1847,  for  the  purpose  of  considering  the  statements,  and  of  ordering  a 
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re-asBessment  withia  the  division,  if  neceBsary  or  practicable.    That 
the  agent  attended,  but  offered  no  evidence  beyond  his  own  allegation. 
And  that,  <<  after  duly  considering  all  the  circumstances  of  the  case, 
including  as  well  the  said  unsupported  allegations  of  the  said  William 
Nicholson"  (the  agent)  as  <<  also  the  very  long  period  of  years  dorin;; 
which  the  parochial  quotas  in  the  said  last-nientioned  land  tax  dimon 
had  continued  unaltered,  also  the  absence  of  all  evidence  on  which  reli- 
ance could  be  placed  of  the  actual  then  value  of  the  lands  in  the  differ- 
ent parishes  within  the  last-mentioned  division  as  differing  from  tbe 
value  in  former  years,  and  the  inability  of  these  deponents  to  cause  any 
new  valuation  to  be  made,  it  did  not  appear  to  the  said  Commissioners, 
in  the  exercise  of  their  judgment  and  discretion,  that  they  had  suffi- 
cient materials  or  evidence  before  them  or  within  their  power  or  con- 
trol to  alter  or  vary  the  said  assessment  of  land  tax  in  the  said  land 
tax  division  of  Bradley  Haverstoe,  or  that  they  ought  then  to  interfere 
with  the  then  present  assessment  thereof."     That  Sir  J.  Nelthorpe 
appealed  against  the  assessment  on  the  parish  of  Bradley  for  the  year  com- 
mencing March  25th;  1847,  and  the  appeal  was  heard  by  the  Commission- 
ers on  September  22d,  when  Sir  J.  Nelthorpe 's  agent  attended,  and  made 
statements  as  before,  and  produced  certain  written  calculations  which  he 
alleged  to  be  founded  on  the  property  tax  valuation  of  the  lands  and 
^007-1  ^hereditaments  in  the  land  tax  division  of  Bradley  Haverstoe, 
^  and  which  showed,  as  he  contended,  the  manner  and  proportions 
in  which  the  land  tax  ought  to  be  charged  in  the  said  division :  and  he 
called  a  witness,  Inman,  surveyor  of  taxes  for  the  division  of  Bradley 
Haverstoe,  who  deposed  on  oath  that  he  had  checked  and  examined  the 
agent's  calculations  with  the  original  property  tax  assessnoients  for  the 
said  land  tax  division  of  Bradley  Haverstoe  to  which  Inman  had  access 
as  such  surveyor,  and  with  the  land  tax  assesciments  for  the  same  land 
tax  division ;  that  such  calculations  were  arithmetically  correct ;  and 
that  the  figures  on  which  the  same  calculations  were  based  were  trdjr 
copied  from  the  said  property  tax  and  land  tax  assessments  respect- 
ively.    And  the  deponents  said  that  the  original  property  tax  assess* 
ments  for  Bradley  Haverstoe  were  not,  on  this  occasion,  produced  to 
them  or  offered  in  evidence :  and  that  no  evidence  or  proof  on  oath  was 
given  or  tendered  at  the  said  meeting  in  support  of  the  said  appeal 
other  than  the  said  evidence  of  Inman :  That  the  Commissioners  never 
had  in  their  possession  or  under  their  control  the  property  tax  assess- 
ments, or  any  property  tax  books  or  papers  for  the  division  of  Bradley 
Haverstoe :  and  that  they  did  not,  at  the  said  meeting,  enter  into  or 
cause  to  be  verified  the  said  calculations  as  suggested  on  the  other  side. 
That  no  evidence  was  adduced  before  them  at  the  said  meeting,  or  at 
any  other  time,  sufficient,  in  their  judgment  and  belief,  to  establish  that 
an  equal  pound  rate  upon  the  annual  value  of  all  the  lands  and  tene- 
ments within  the  said  land  tax  division  of  Bradley  Haverstoe  charge- 


1 


16  ADOLPHUS  &  ELLIS.    N.  S.  387 

able  with  land  tax  was  a  fraction  less  than  7(2.  in  the  pound,  or  any 
other  given  sum :  and  that  the  appeal  was  dismissed  because  the  evidence 
adduced  against  the  ""assessment  was  not  sufficient  to  satisfy  the  r^eooo 
Commissioners.  That  the  Commissioners  had  always  acted  in  ^ 
the  execution  of  their  office  according  to  the  best  of  their  judgment  and 
discretion,  and  uprightly.  That  meetings  were  duly  holden  for  the 
hearing  of  appeals  against  the  assessments  of  1848,  1849,  and  1850 ; 
and  that  there  was  no  appeal  against  the  land  tax  assessment  for  Brad- 
ley Haverstoe  for  1850. 

It  was  further  stated  in  this  affidavit,  and  in  another  sworn  by  the 
clerk  of  the  Commissioners,  as  a  difficulty  in  readjusting  the  assessment, 
that  there  were  lands  in  Bradley  Haverstoe  which  had  belonged  to 
Catholics,  and  therefore  (by  stat.  4  W.  &  M.  c.  1,  and  other  acts)  had 
been  subject  to  double  land  tax,  which  liability  had  been  taken  off  by 
Stat.  1  &  2  W.  4,  c.  21 ;  and  that  it  was  difficult,  and  the  Commissioners 
were  not  enabled,  to  ascertain  what  lands,  not  now  belonging  to  Catho- 
lics, had  formerly  been  held  by  them :  and  no  evidence  on  that  subject 
was  before  the  Commissioners.  That,  in  the  calculations  adduced  on 
behalf  of  Sir  J.  Nelthorpe,  allowance  had  not  been  made  for  land  tax 
redeemed,  and  that,  by  reason  of  this  redemption,  and  from  other  causes, 
the  income  tax  assessments  were  no  sufficient  basis  for  such  calculations. 
And  that  the  expense  of  a  valuation  of  lands  by  land  valuers  was  five 
per  cent,  on  the  value. 

Two  Commissioners  who  actually  made  the  valuation  now  complained 
of  deposed  that,  at  the  time  of  making  it,  they  were  told  that  the  for- 
mer assessment  had  been  complained  of,  but  did  not  know  or  believe 
that  the  assessment  ought  to  be  made  on  all  the  chargeable  lands  at  an 
equal  pound  rate  of  Id,  in  the  pound,  or  any  other  given  equal  pound 
rate  on  the  annual  value.     That  they  *did  not  and  do  not  know,  r^qoq 
and  had  not  and  have  not  means  of  ascertaining,  the  annual  value  ^ 
of  the  chargeable  lands  in  Bradley  Haverstoe ;  nor  have  they  any  power 
of  compelling  production  of  the  property  tax  assessments.     That  they 
have  been  informed  and  believe  that  the  quotas  of  land  tax  charged  on 
each  parish  and  place  within  the  said  land  tax  division,  with  the  excep- 
tion of  lands  and  hereditaments  which  have  from  time  to  time  belonged 
to  Roman  Catholics,  have  never  been  changed  for  more  than  one  hun- 
dred years.     That,  on  the  occasion  of  their  making  the  assessment, 
they  had  not,  according  to  the  best  of  their  judgment  and  discretion, 
sufficient  evidence  before  them  or  in  their  power  to  enable  them  to  alter 
or  correct  any  errors  or  inaccuracies  that  might  exist  in  the  said  ancient 
parochial  quotas :  and  <<  that,  in  making  the  said  assessment,  and  con- 
tinaing  the  said  ancient  parochial  quotas,  they  acted  to  the  best  of  their 
judgment  and  discretion,  conceiving  that  they  were  exercising  a  sounder 
discretion  in  continuing  the  said  ancient  parochial  quotas,  and  leaving 
it  to  any  party  who  thought  himself  aggrieved  to  his  remedy  by  appeal^ 
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than  they  would  have  exercised  in  case  they  had  made  such  assessmeiit 
otherwise." 

Bv^gh  Hill  (with  whom  was  Pkipson)  now  showed  cause. — This  cue 
depends  upon  stat.  88  G.  3,  c.  5,  the  material  provisions  of  which  are 
kept  in  force  by  stat.  42  G.  3,  c.  116,  s.  3. 

The  act  88  G.  3,  c.  5,  s.  4,  requires  that  all  hereditaments,  &c.,  io 
the  counties  before  mentioned  (including  Lincoln),  and  all  persons  hold- 
ing such  hereditaments,  &c.,  in  respect  thereof,  «< shall  be  charged  with 
^oQA-i  as  much  equality  and  indifference  as  is  possible,  by  a  pound  rate, 
-*  *for  or  towards  the  said  several  and  respective  sums  by  this  act 
set  or  imposed*'  « for  and  upon  all  and  every  such  counties,  cities," 
&c. ;  among  which  Lincolnshire,  with  the  city  and  county  of  the  city 
of  Lincoln,  is  taxed,  by  sect.  2,  at  71,9072.  Os.  Sd.     Sect.  7  enacts  that 
the  several  commissioners  shall  meet  as  is  there  directed,  within  each 
of  the  counties,  &c.,  for  which  they  are  appointed,  for  putting  so  much 
of  this  act  in  execution  as  is  hereby  committed  to  their  charge ;  and 
they  «  are  hereby  authorized  and  required  to  put  so  much  as  aforesaid 
of  this  present  act  in  execution,  and  shall  ascertain  and  set  down  in 
writing  the  several  proportions  which  ought  to  be  charged  upon  every 
hundred,  lathe,  wapentake,  rape,  ward,  or  other  division  respectively, 
within  England,  Wales,  and  Berwick  upon  Tweed,  for  and  towards  the 
raising  and  making  up  the  whole  sum  before  by  this  act  charged  upon 
the  whole  county,  city,  or  other  places,  by  which  they  are  hereby  ap- 
pointed commissioners,  by  charging  in  proportion  to  the  sums  which  were 
assessed  on  the  same  hundreds  or  divisions  respectively,  by  an  act,"  4c. 
(4  W.  &  M,  c.  !).(«)     Then,  by  sect.  8,  the  Commissioners  within  the 
several  hundreds,  &c.,  or  other  divisions,  are  "  authorized  and  required" 
(in  the  words  adopted  by  the  present  rule)  « to  cause  the  several  pro- 
portions charged  on  the  respective  hundreds,  lathes,  wapentakes,  rapes, 
wards,  or  other  divisions  as  aforesaid,  for  or  towards  the  aid  hereby 
granted,  to  be  equally  taxed  and  assessed  within  every  such  hundred,*' 
&c.,  <<or  other  division,  and  within  every  parish  and   place  therein, 
according  to  the  best  of  their  judgments  and  discretion :"  and  for  that 
*^Q1 1  P^'^P^se  to  *issue  precepts  to  such  persons  as  they  think  most  con- 
^  venient  to  be  presenters  and  assessors :   which  assessors  are 
required  to  assess  the  sum  given  them  in  charge  respectively  upon  all 
personal  estates,  &c.,  chargeable  under  the  act,  <<  and  by  an  equal  pound 
rate  upon  all  manors,  lands,  tenements,  rents,  hereditaments,  and  other 
the  premises,  within  the  limits,  circuits,  and  bounds  of  the  respective 
parishes  or  places  for  which  they  shall  be  appointed :"  and  the  Commis- 
sioners are  further  required  to  give  notice  (as  is  directed  in  sect.  8),  at 
what  time,  place,  &c.,  the  "appeals  of  any  person  or  persons,  who  shall 
think  themselves  aggrieved  by  being  overrated  by  the  said  assessors, 
may  be  heard  and  determined ;"  of  which  time  and  place  public  notice 

(a)  Hill  referred  here  to  the  case  Conoeming  the  CommiBsioners  of  the  Land  tax,  Ac.,  Parker,  Ti. 
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shall  be  giyen  as  pointed  out  by  the  same  clause,  <<  that  all  persons  who 
shall  think  themselves  overrated  may  know  when  and  where  to  make 
their  appeal  to  the  said  Commissioners/'  Every  person  intending  to 
appeal  is  required  to  give  the  assessors  notice,  in  order  that,  if  they 
think  proper,  they  may  attend  to  justify  the  assessment :  the  collectors 
are  required  to  permit  the  persons  thinking  themselves  overrated  to 
inspect  the  duplicates  of  the  assessments  upon  the  division  or  district 
for  which  every  such  collector  respectively  acts :  and  it  is  by  the  same 
clause  <«  declared,  that  all  appeals  once  heard  and  determined  by  the 
said  Commissioners"  on  the  day  appointed,  <<  shall  be  final,  without  any 
farther  appeal,  upon  any  pretence  whatsoever."  Sect.-  23  enacts  that 
<i  all  questions  and  differences  which  shall  arise  touching  any  of  the 
said  rates,  duties,  and  assessments,  in  England,  Wales,  and  Berwick 
upon  Tweed,  or  the  collecting  thereof,  shall  be  heard  and  finally  deter- 
mined by  the  said  Commissioners,  in  such  manner  as  by  '''this  act  r^iooo 
ii  directed,  upon  complaint  thereof  made  to  them  by  any  person  *- 
or  persons  thereby  grieved,  without  farther  trouble,  or  suit  in  law,  in 
his  Majesty's  Court  of  King's  Bench,  or  any  other  Court  whatsoever.'* 
Sect.  84  enables  the  Commissioners  to  abate  the  assessment  without 
appeal,  "  if  any  person"  «  who  shall  be  charged  or  assessed  by  this  act 
to  or  with  a  pound  rate  upon  his,  her,  or  their  manors,  lands,"  &c., 
«<  shall,  upon  complaint  made  to  the  Commissioners,  in  such  manner, 
and  at  such  times,  as  are  herein  directed  in  oases  of  appeals,  make  it 
appear  to  the  said  Commissioners,  or  any  tLree  or  more  of  them  then 
present  for  hearing  and  determining  such  appeals,  by  proof  upon  oath, 
that  such  assessment  doth  exceed  the  equal  pound  rate  that  ought  to 
be  charged  on  him  :"  and  to  re-assess  the  money  so  abated  as  they  in 
their  discretion  think  most  reasonable,  within  the  whole  hundred,  &c., 
or  other  division  where  the  overcharge  shall  happen ;  or  to  charge  it 
upon  any  particular  part  which  may  appear  to  them  undercharged ;  so 
that  the  whole  sum  payable  for  the  division  be  answered  and  paid  with- 
out diminution. 

One  question  will  be,  whether  the  disproportion  now  complained  of 
is  not  the  subject  of  an  appeal.  [Wightman,  J. — The  complainant 
does  not  allege  that  he  is  over-assessed  relatively  to  other  proprietors 
in  his  own  parish,  but  tha^.  the  division  of  Bradley  is  over-assessed.] 
Farther,  the  Commissioners  have  no  means  of  revaluing  the  properties 
or  causing  them  to  be  revalued.  [Sir  F.  Thestger^  contri,  referred  to 
Stat.  6  G.  4,  c.  32,  s.  8,  which  empowers  the  Lords  of  the  Treasury  to 
order  an  allowance  to  the  land  tax  Commissioners  for  incidental  ex- 
penses relative  to  the  assessments.]  And,  again,  no  ground  is  laid  for 
a  mandamus.  No  request  and  refusal  *are  shown.  [Sir  F,  The-  r:^qQq 
nger^  contr^,  suggested  that  the  Commissioners  had  refused,  by  ^ 
not  doing  that  which  complainant  urged  them  to  do,  but  doing  the  con- 
trary.    Lord  Campbell,  C.  J. — The  request  would  be  only  that  they 
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would  carry  the  act  into  execution,  which  they  were  bound  to  do  with- 
out a  request.]  It  is  in  the  discretion  of  the  Commissioners  to  assess 
according  to  their  judgment.  If  they  do  erroneously,  mandamus  is  not 
the  course.  [Lord  Campbell,  C.  J. — ^We  can  make  them  exercise  their 
jurisdiction,  but  not  in  a  particular  manner.]  They  are  called  upon  to 
assess  according  to  their  judgment  and  discretion.  They  say  they  have 
done  so.  The  duty  has  been  performed ;  and  there  is  no  refusal.  [Lord 
Campbell,  C.  J. — ^Within  the  division  for  which  the  Commissioners  ace 
there  ought  to  be  an  equal  pound  rate.  No  doubt  the  Commissioners  might 
have  done  more  than  they  have.]  That  intimation  of  the  Court  will 
be  a  guide  for  the  future.  [Lord  Campbell,  C.  J. — ^But  I  have  a  diffi- 
culty in  saying  that  a  mandamus  can  go.  Sir  F,  T^hestger  said  that  the 
complainant  would  be  satisfied  with  the  expression  of  opinion  by  the 
Court.  Lord  Campbell,  C.  J. — ^To  go  on  from  year  to  year  with  one 
net  quota  where  values  must  be  fluctuating,  cannot  be  right.] 

Sir  F.  Thenger  then  proposed  that  the  rule  should  be  discharged 
without  costs.  HiU  contended  that  the  rule  ought  to  be  discharged  as 
a  matter  of  right ;  and  he  again  referred  to  the  appeal  clause  (sect.  8) 
of  Stat.  88  G.  3,  c.  5.  [Coleridge,  J. — It  is  clear  the  Commissioners 
have  not  done  quite  what  they  ought  to  have  done.  Lord  Campbell, 
C.  J. — The  proposal  is  reasonable.  The  Commissioners  have  made  a 
considerable  mistake.] 

*S941       *P^ip9on  (with  HUT)   and    WaUon    and  S.  Miller,  (with  Sir 
^  F.  The%iger\  were  not  heard. 

Per  Curtam.{a)  Rule  discharged  without  costs. 

(a)  Lord  CiMnmLL,  C.  J.,  Pattksov,  Colkridge,  and  WiGHTMAiiy  Js. 


HARE  V.  HYDE.    Jan.  31. 

a  penon  who  had  been  tried  for  felony  and  aeqnited  by  the  Coort  of  Quarter  SeuionB  vm 
arrested  on  a  ca.  sa.  while  yet  In  the  Coart,  and  while  the  Quarter  Sessions  were  still  sittiof. 

Held,  on  motion  to  discharge  him  out  of  custody,  that  an  aoqoitted  prisoner  has  no  priTilcgi 
from  arres^  even  while  in  ConrL 

Pashlbt,  in  the  present  term,  obtained  a  rule  nisi  to  discharge  the 
defendant  in  this  cause  from  custody.  It  appeared  that  the  defendant 
was  indicted  and  tried  for  embezzlement  at  the  West  Riding  Quarter 
Sessions.  He  was  acquitted  and  ordered  to  be  discharged.  Immedi- 
ately afterwards  he  was  arrested  on  a  ca.  sa.  at  the  suit  of  the  plaintiff 
in  this  cause.  It  did  not  distinctly  appear  on  the  affidavits  whether  he 
had  actually  left  the  dock  or  not ;  but  it  was  clear  that  he  had  been 
discharged  by  the  Quarter  Sessions  and  arrested  in  Court  immediately 
afterwards,  and  whilst  the  Quarter  Sessions  were  still  sitting. 

Pickering  now  showed  cause. — ^An  accused  person  who  is  acquitted 
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on  a  criminal  charge  has  no  privilege  redeundo ;  Anonymous  (1  Dovl. 
P.  C.  157)  case  in  Dowling,  Jacobs  v,  Jacobs,  8  Dowl.  P.  C.  675,  Good- 
win V.  Lordon,  1  A.  &  E.  378  (E.  C.  L.  R.  vol.  28.)(a)  [Lord  Campbell^ 
C.  J. — ^After  an  acquittal  and  discharge,  the  prisoner  is  in  Court  like 
any  one  *else,  and  has  the  same  privilege  as  any  spectator,  and  rn^Qor 
no  more.]  If  an  arrest  in  Court  was  ^o  conducted  as  to  disturb  ^ 
the  Court,  it  might  vindicate  itself:  but  it  does  not  lie  in  the  mouth  of 
the  prisoner  to  take  the  objection.  [Pattbson,  J.,  said  that  there  was 
a  case  where  a  Master's  allocatur  was  served  on  the  party  at  the  Old 
Bailey,  whilst  the  Court  was  sitting  there,  and  it  was  held  that  such 
service  was  a  sufScient  demand.] 
The  Court  then  called  upon 

PaMey^  control. — The  defendant  would  have  been  entitled  to  his  writ 
of  privilege.  In  Com.  Dig.  Privilege  (A  1),  it  is  said  «  So  this  privi- 
lege extends  to  a  party  or  witness,  who  attends  in  the  inferior  Courts 
of  record."  [Lord  Campbell,  C.  J. — That  proves  too  much.  If  he 
has  the  same  privilege  as  a  witness,  he  has  it  till  he  reaches  his  home 
again,  which  the  cases  show  he  has  not.  Wiqhtman,  J. — Is  a  prisoner 
on  a  criminal  charge  a  party  within  Chief  Baron  Comtn's  meaning  ?  J 
He  was  one  party  and  the  Queen  the  other  in  a  cause  pending  at  the 
Quarter  Sessions,  viz.  The  Queen  v.  Hyde.  The  policy  is  to  remove 
obstructions  to  parties  accused,  who  should  be  encouraged  to  face  their 
trials.  It  has  been  so  held  by  the  Irish  Court  of  King's  Bench ;  Callans 
9.  Sherry,  AJcock  &  Napier's  Reports,  K.  B.  Ireland,  125. 

Lord  Campbi^ll,  C.  J. — I  am  of  opinion  that  the  defendant  had  no 
privilege  in  respect  of  his  having  been  tried  and  acquitted  and  ordered 
to  be  discharged.  He  was  after  that  in  the  same  position  as  any  other 
of  the  circumstances  in  Court.  The  cases  show  that  an  acquitted 
prisoner  has  no. privilege  redeundo;  and  it  ^follows  that,  whilst  r:^qq^ 
remaining  as  a  spectator,  he  has  no  privilege  more  than  any  one  ^ 
else. 

The  question  then  comes  to  be,  whether  any  person  arrested  on  civil 
process  in  a  Court  of  justice  is  entitled  to  be  discharged.  I  do  not 
think  he  is.  It  is  not  a  proper  course  to  execute  an  arrest  in  such  a 
place ;  and  I  do  not  say  that  the  Court  in  some  cases  may  not  discharge 
the  person  so  arrested ;  but  no  such  case  is  made  here.  We  are  not 
asked  to  vindicate  the  dignity  of  the  Court  of  Quarter  Sessions,  but 
applied  to  by  the  defendant,  who  is  in  custody. 

Patteson,  J. — This  is  the  defendant's  rule.     He  has  no  privilege, 
and  has  been  arrested,  so  far  as  he  is  concerned,  rightly ;  though  it  may 
be  that  the  arrest  was  a  contempt  of  the  Court  of  Quarter  Sessions. 
Coleridge,  J.,  and  Wightman,  J.,  concurred. 

Rule  discharged.(&) 

(a)  See  alfio  In  the  matter  of  DoagUs,  3  Q.  B.  826  (E.  C.  L.  &.  toL  43). 
(6)  Reported  bj  C.  BUckbum,  Esq. 
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*397]  *RUMBELOW  r.  WHALLEY.    Jan.  81. 

Debt  for  work  and  labour.    Pleas.    To  the  vbole  deelaraUon  except  as  to  102.,  parcel,  Ae.,  NeT«r 

indebted :  As  to  102.}  other  parcel,  Ac,  payacnt  before  action :  As  to  the  102.  excepted  from  thn 

first  plea,  payment  into  Conrt  of  102.  1«.  in  the  ordinary  form. 
Replication,  joining  issue  on  the  first  plea,  traversing  the  second,  on  which  traverse  issne  wu 

joined,  accepting  the  money  paid  into  Conrt,  and  praying  judgment  for  plaintiff's  costs  in  respect 

of  that 
A  verdict  was  found  for  plaintiff  on  Never  indebted  to  the  extent  of  102.,  and  for  defendant  on 

the  plea  of  payment,  so  that  plaintiff  recovered  nothing  beyond  the  money  paid  into  Coon. 

On  a  rule  to  review  the  Master's  taxation  of  costs: 
Held,  that  plaintiff  was  entitled  to  the  costs  as  to  the  causes  of  action  relating  to  the  102.  paid 

into  Court,  up  to  and  including  the  payment  into  CourL 

Prentice,  for  the  plaintiff  in  this  cause,  obtained,  during  the  tenn, 
a  rule  nisi  to  review  the  Master's  taxation. 

G.  Roehfort  Clarke  now  showed  cause ;  and  Prentice  was  heard  ia 
support  of  the  rule. 

The  judgment  of  the  Court  makes  any  further  statement  unneces- 
sary. Cur.  adv,  vuU. 

Patteson,  J.,  in  the  ensuing  vacation  (February  22d),  delivered  the 
judgment  of  the  Court. 

This  was  an  action  of  debt  for  work  and  labour. 

The  defendant  pleaded,  as  to  all  but  lOZ.,  Never  indebted.  Secondly, 
as  to  102.,  other  than  that  excepted,  payment.  Thirdly,  as  to  the  10{., 
excepted,  payment  into  Court  of  102.  l8.,  and  that  he  never  was  indebted 
to  the  plaintiff  in  more  than  102.  as  to  the  said  sum  of  102.,  and  that 
the  plaintiff  had  not  sustained  greater  damages  than  Is.  as  to  the  deten- 
tion of  that  102. 

The  plaintiff  replied,  joining  issue  on  the  plea  of  Never  indebted, 
and  traversing  the  plea  of  payment ;  and,  as  to  the  plea  of  payment 
♦oQQi  ^^^^  Court,  accepting  *the  sum  paid  in  and  praying  judgment  for 
-*  his  costs  in  that  respect. 

On  the  trial  the  jury  found  for  the  plaintiff  on  the  plea  of  Never 
indebted,  to  the  extent  of  102.  beyond  the  sum  paid  into  Court,  and  for 
the  defendant  on  the  plea  of  payment.  The  Master,'  on  taxation,  has 
allowed  the  defendant  all  the  costs  of  suit,  deducting  only  the  plaintiff's 
costs  as  to  the  issue  on  the  plea  of  Never  indebted.  In  so  doing  he  has 
followed  the  last  decision  at  Chambers  in  this  Court,  though  there  had 
been  one  or  more  former  decisions  the  other  way. 

A  rule  nisi  was  obtained  for  reviewing  the  taxation  by  disallowing 
the  defendant  all  his  costs  anterior  to  the  plea  of  payment  of  money 
into  Court,  so  far  as  relates  to  the  causes  of  action  to  which  that  plea 
was  pleaded,  and  allowing  the  plaintiff  all  his  costs  as  to  such  causes 
of  action  up  to  and  including  the  payment  into  Court.  The  question 
turns  on  the  Rule  of  Trin.  T.  1  Vict.  :(a)  «  The  plaintiff,  after  delivery 
of  a  plea  of  payment  of  money  into  Court,  shall  be  at  liberty  to  reply 

(a)  8  A.  A  E.  279  (S.  C.  L.  R.  Tol.  35). 
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to  the  same  by  accepting  the  sum  so  paid  into  Court  in  full  satisfaction 
and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been 
paid  in,  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit : 
and,  in  case  of  non-payment  thereof  ^within  forty-eight  hours,  to  sign 
jadgment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may  reply  that 
be  has  sustained  damages  (or  that  the  defendant  was  and  is  indebted  to 
him,  as  the  case  may  be)  to  a  greater  amount  than  the  said  sum ;  and, 
in  the  event  of  an  issue  thereon  being  found  for  the  defendant,  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit." 

^By  the  language  of  this  rule  it  is  plain  that  it  contemplated  r^eqoQ 
the  payment  into  Court,  either  in  respect  of  the  whole  causes  of  ^ 
action,  or  in  respect  of  a  part  only  of  them  selected  by  the  defendant ; 
and  in  either  case  it  gives  the  plaintiff  his  costs  of  suit  if  he  accepts  the 
money  so  paid  into  Court  in  discharge.  It  is  equally  clear  that  it  gives 
the  defendant  his  costs  of  suit  only  where  the  plaintiff  replies  damages 
or  debt  to  a  greater  amonut  and  there  is  an  issue  thereon,  that  is  on 
such  allegation  of  greater  amount.  In  the  present  case  there  is  no  such 
issue  ;  therefore  it  is  not  within  the  words  of  the  latter  part  of  the  rule. 
But  it  is  within  the  words  of  the  earlier  part  of  the  rule,  because  the 
plaintiff  has  accepted  the  money  in  discharge  of  the  cause  of  action  in 
respect  of  which  it  was  paid  in.  To  such  a  plea  as  the  present  the 
j)Iaintiff  could  not  reply  a  greater  amount  of  debt,  since  it  is  impossible 
f>r  a  person  to  be  indebted  in  more  than  101.  in  respect  of  10/. ;  the 
defendant  by  adopting  this  form  of  plea  has  insulated  (to  use  the  expres- 
6.ion  of  Pakkb,  B.,  in  Harrison  v.  Watt,  16  M.  &  W.  316,  317,t  one 
part  of  the  declaration  from  the  rest,  and  so  prevented  the  raising  such 
an  issue  as  would  under  the  latter  part  of  the  rule,  if  found  for  him, 
have  given  him  the  costs  of  suit.  If  he  had  pleaded  to  the  whole  declara- 
tion payment  into  Court  of  101,  Is.  and  no  debt  ultra,  he  would  have 
driven  the  plaintiff  either  to  accept  that  sum  in  discharge  of  the 
whole  causes  of  action,  or  to  have  replied  a  debt  ultra  and  so  incurred 
the  risk  of  having  to  pay  all  the  costs  of  suit  if  he  had  failed  upon  that 
issue. 

Here  the  defendant  could  not  so  plead,  because  he  *was  r^t^nn 
indebted  at  one  time  in  a  greater  amount  than  the  sum  paid  into  *- 
Court,  and  was  obliged  to  plead  an  affirmative  plea  to  get  rid  of  that 
greater  amount,  which  affirmative  plea  could  not  be  joined  with  a  plea 
)f  payment  into  Court  to  the  whole  declaration.  It  comes  to  this  there- 
fore, that,  whenever  the  only  question  intended  to  be  raised  by  the 
pleadings  is  the  amount  of  the  original  debt,  the  defendant  can  put  the 
plaintiff  to  the  alternative  of  accepting  in  discharge  of  his  whole  demand 
whatever  sum  the  defendant  chooses  to  pay  into  Court,  or  proceeding 
for  more  at  the  risk  of  the  costs  of  the  suit.  But,  wherever  the  original 
debt  is  larger  than  the  sum  which  the  defendant  chooses  to  pay  into 
Court  as  a  balance,  and  thus  he  is  obliged  to  plead  an  affirmative  plea 
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or  pleas  to  reduce  that  original  debt  to  such  balance,  he  necessarily 
insulates  the  sum  so  paid  in  from  the  rest  of  the  declaration,  and  so 
entitles  the  plaintiff  to  accept  it  in  discharge  of  the  causes  of  action  in 
respect  of  which  it  is  paid  into  Court,  and  to  receive  all  costs  of  suit 
thereon. 

The  authorities  are  quite  in  accordance  with  this  view  of  the  question. 
The  case  of  Harrison  v.  Watt,  16  M.  k  W.  316,t  is  identical  with  the 
present  case  in  all  points.  Goodee  v.  Goldsmith,  2  M,  &  W.  202,t  is  to 
the  same  effect ;  and  the  recent  case  of  M'Lean  v.  Phillips,  7  Com.  B. 
817  (E.  C.  L.  R.  vol.  62),  proceeds  upon  the  very  distinction  above 
pointed  out,  although  it  was  not  expressly  noticed  by  the  Court.  Neither 
is  that  distinction  a  frivolous  one  with  reference  to  the  present  rule  of 
Court,  as  at  first  sight  might  perhaps  be  thought.  Suppose  a  declara- 
tion for  goods  sold  and  delivered  and  for  work  and  labour ;  the  defend- 
*40n  *°*  pleads  payment  into  Court  as  to  *the  goods,  and  never 
-*  indebted  as  to  the  work  and  labour ;  the  plaintiff  accepts  the 
money  paid  in  in  discharge  of  the  count  for  goods  sold,  and  proceeds  as 
to  the  work  and  labour  and  fails.  It  seems  clear  that  under  the  rule 
in  question  he  would  be  entitled  to  his  costs  as  to  the  goods.  But  sup- 
pose the  defendant  had  paid  a  sum  into  Court  in  respect  of  both  demands 
and  the  plaintiff  had  gone  on  for  a  larger  amount  and  failed,  he  would 
be  precisely  within  the  words  and  meaning  of  the  latter  part  of  the  rule. 
Whether  it  would  be  right  to  alter  the  rule  and  give  the  plaintiff  his 
costs  at  all  events  up  to  the  time  of  payment  of  money  into  Court  so 
far  as  relates  to  the  causes  of  action  in  respect  of  which  it  is  paid  in 
(since  it  appears  plain  that  he  was  right  in  bringing  an  action),  is  not 
for  us  to  determine ;  but  as  the  rule  now  stands  we  are  of  opinion  that 
such  a  case  as  the  present  is  not  within  the  latter  part  of  the  rule, 
though  it  is  within  the  former,  and  that  the  taxation  must  be  reviewed 
in  the  manner  prayed. 

It  is  not  contested  that  the  defendant  is  entitled  to  the  costs  sub- 
sequent to  the  payment  into  Court,  which  he  has  on  other  rules,  and 
other  grounds,  independent  of  that  rule  which  we  have  been  called  upon 
to  interpret.  Rule  absolute.(a) 

(a)  Ref  orted  by  C.  Blfickbarn,  Esq. 
See  Thame  v.  Boast,  12  Q  B.  808,  815,  note  (6),  1042  (E.  C.  L.  R.  roL  64). 


*402]  *HUNTER  v.  LIDDELL.     Jan.  31. 

The  Master  taxing  costs  ought  not  to  allow  for  the  travelling  expenses  of  witnesses  a  greater 
amount  than  is  reasonable,  though  it  does  not  exceed  1«.  a  mile,  and  though  it  has  been  actually 
paid  by  the  party  bringing  them. 

HuMFRET  had  obtained  a  rule  nisi  on  behalf  of  the  defendant  in  this 
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cause,  to  review  the  Master's  taxation.  The  cause  was  tried  in  London, 
and  the  plaintiff  obtained  a  verdict.  Several  of  his  witnesses  (as 
appeared  by  affidavit)  were  seafaring  men  who  came  by  sea  from  New- 
castle to  London  to  attend  the  trial.  The  plaintiff  had  paid  them  at 
the  rate  of  Is.  per  mile,  which  greatly  exceeded  the  cost  of  a  passage 
from  Newcastle  to  London.  The  Master  allowed  the  sum  paid ;  and 
Patteson,  J.,  at  chambers  refused  to  disturb  his  taxation. 

Sir  F.  Thesiger  and  Atherton  now  showed  cause. — They  stated  that 
the  Master  had  uniformly  construed  the  Directions  to  taxing  officers^  Reg. 
Gen.  Hil.  Vac.  4  W.  4,(a)  as  requiring  them  to  allow  the  sum  actually 
paid,  provided  it  did  not  exceed  Is.  per  mile ;  and  they  argued  that, 
supposing  this  practice  to  be  wrong,  it  ought  not  to  be  altered  retrospect- 
ively, so  as  to  affect  the  plaintiff  who  in  reliance  on  it  had  actually 
disbursed  the  money, 

Humfrey^  contrd.,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  quite  clear  that  this  rule  must  be 
absolute.  The  direction  to  taxing  officers  in  question  is  in  these  words : 
"For  every  witness  the  ^allowance  for  travelling  to  be  the  r^t^no 
expense  actually  paid,  not  exceeding  Is.  a  mile,  unless  under  *- 
special  circumstances,  "(a)  It  is  clear  what  the  meaning  of  this  is.  The 
taxing  officers  are  to  inquire  what  expenses  are  actually  incurred,  and 
to  allow  those  if  they  do  not  exceed  Is.  a  mile ;  but  it  is  not  meant 
that  they  are  to  permit  the  successful  party  to  pay  his  witnesses  Is.  a 
mile  whatever  be  the  expense,  and  have  that  payment  allowed  in  costs, 
so  as  to  make  the  maximum  prescribed  a  minimum.  It  appears  that  the 
construction  put  upon  the  rule  has  been  to  make  such  an  allowance. 
We  have  conferred  with  all  our  brethren ;  and  the  Judges  are  unani- 
mously of  opinion  that  the  construction  put  upon  the  nile  is  wrong. 
The  expenses  of  witnesses  called  by  the  successful  party  must  be  homo 
by  the  unsuccessful  party,  but  it  is  only  the  reasonable  expenses.  To 
lay  down  a  rule  by  which  the  successful  party  could  always  make  the 
unsuccessful  party  pay  Is.  a  mile  for  the  expenses,  though,  as  in  the 
present  case,  the  witnesses  were  seafaring  men  travelling  by  sea,  who 
could  and  did  come  to  the  trial  for  much  less  than  Is.  a  mile,  would  be 
unreasonable  ;  and,  when  it  is  brought  before  us  that  such  a  rule  has  in 
practice  been  acted  upon,  we  ar3  bound  to  correct  it. 

Patteson,  J. — The  meaning  of  the  direction  seems  very  clear :  but, 
finding  that  the  practice  of  the  Masters  had  been  uniform,  I  did  not 
think  it  right  to  overthrow  it  at  chambers. 

Colebidqb  and  Wiohtman,  Js.,  concurred. 

Rule  absolut6.(i) 

(a)  6  B.  A  Ad.  six.  (B.  C.  L.  B.  rol.  27). 
(ft)  Beported  bj  0.  BlMkbun,  Eiq. 
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*AM1  *-^^®  QUEEN,  on  the  prosecution  of  the  Overseers  of  LEEDS, 
J  V.  the  Overseers  of  HOLBECK.     Jan.  31. 

Under  ftat.  9  A  10  Vict  o.  66,  a.  1,  an  imprifionmonty  out  of  the  parish,  in  default  of  paying  a 
fine,  apon  a  eommary  oonrietion,  does  not  break  the  residenoe  in  the  parish ;  and,  if  there  be  on 
the  whole  a  five  years'  residence,  without  reckoning  the  time  of  imprisonment,  and  tho  reai- 
denoe  be  continuous  with  the  exception  of  that  Ume,  the  resident  is  irremovable. 

Where  a  ease  is  stated  for  the  Court  under  stat.  12  A  13  Vict  o.  45,  s.  11,  and  argued  on  coneilinmy 
the  counsel  supporting  the  order  of  the  magistrates  is  entitled  to  begin  and  reply. 

The  following  case  was  stated  for  the  Court,  by  order  of  Wightmak, 
J.,  under  stat.  12  &  13  Vict.  c.  45,  s.  11. 

On  2d  April,  1850,  the  respondents  took  out  an  order  of  two 
justices  of  the  peace  for  the  borough  of  Leeds,  having  jurisdiction 
in  that  behalf,  for  the  removal  of  John  Rhodes  the  younger  from  the 
township  of  Leeds  to  the  township  of  Holbeck,  both  in  the  said 
borough. 

The  appellants  admit  the  settlement  to  be  in  their  township :  and 
the  respondents  admit  that  the  pauper  had  resided  six  years  in  their 
township,  previously  to  taking  out  the  order,  and  was  irremovable 
therefrom,  unless  committal  to  prison  and  imprisonment  therein  as 
hereinafter  mentioned  interrupts  the  residence  and  creates  remov- 
ability. 

On  4th  December,  1848,  the  pauper  was  convicted  by  two  justices 
of  the  said  borough  for  an  assault,  and  was  adjudged  to  pay  a  penalty 
of  5«.,  and  Ss.  for  costs,  and,  in  default  of  payment,  was  ordered  to  be 
committed  to  the  House  of  correction  of  the  said  borough  for  seven 
days,  <«  unless  the  said  several  sums  should  be  sooner  paid."  The  pauper 
did  not  pay  the  penalty  and  costs,  or  either  of  them,  and  was  therefore 
sent  to  the  House  of  correction,  which  is  not  in  the  township  of  Leeds 
but  in  another  township  ;  and  he  was  confined  there  for  the  seven  days. 
*X(\^'\  ^^  ^^^  September,  1849,  the  pauper  was  again  *convicted 
^  under  the  Leeds  Improvement  Act,  for  being  drunk,  and  he  was 
ordered  to  pay  a  penalty  of  59.,  and  58.  further  for  costs ;  and,  in  default 
of  immediate  payment  of  the  said  penalty  and  costs,  he  was  to  be 
imprisoned  for  three  days.  Not  paying,  he  was  committed  to  the  said 
House  of  correction,  and  served  the  three  days  therein  as  a  prisoner. 

(The  two  convictions  were  set  out  in  the  case.) 
.    The  appellants  and  respondents  apply  to  this  Court  for  its  decision 
upon  the  facts,  and  engage  to  carry  out  the  same,  as  provided  by  stat. 
12  k  13  Vict.  c.  45,  s.  11. 

The  case  was  argued  in  last  term. (a) 

Pickering^  for  the  appellants,  claimed  to  begin.  He  contended  that, 
as  this  was  a  concilium,  and  he  was  impugning  the  decision  of  the 
magistrates,  his  position  was  analogous  to  that  of  the  counsel  for  a 

(a\  November  13th,  1850.     Before  Lord  Campbkll,  C.  J.,  CoLBRmoB,  WroHTXAV,  and 
Bble,  Jfl. 
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defendant  on  a  conviction  brought  up  by  certiorari,  or  on  a  writ  of  error 
after  a  judgment  for  the  Crown,  or  on  the  impugning  a  conviction  by 
habeas  corpus ;  and  he  referred  to  Corner's  Practice  of  the  Crown  side 
of  the  Court  of  Queen's  Bench,  pp.  78,  104,  117. 

Pashleyy  contr^  mentioned  Regina  t;.  Dignam,  7  A.  &  E.  593  (E.  C. 
L.  R.  vol.  84). 

Lord  Campbell,  C.  J. — There  is  a  special  case :  the  counsel  for  the 
prosecutor  therefore  begins ;  and  that  is  the  position  of  the  counsel  sup- 
porting the  order  of  the  justices. 

*Pqshley,  for  the  respondents. — The  pauper  had  resided  in  r^^n/, 
Leeds  six  years ;  and  that  is  undoubtedly  sufficient  to  make  him  ^ 
irremovable  under  sect.  1  of  stat.  9  &  10  Vict.  c.  66,  unless  the  ten 
days  during  which  he  was  imprisoned  effect  a  break  in  the  residence. 
In  Regina  v.  Halifax,  12  Q.  B.  Ill  (E.  C.  L.  R.  vol.  64),  it  was  held 
that  such  a  break  was  produced  by  a  removal  under  an  order,  though  it 
lasted  for  a  few  days  only,  and  there  was  always  an  animus  revertendi. 
The  same  point  was  ruled  in  Regina  v.  Seend,  12  Q.  B.  133  (E.  C.  L. 
R.  vol.  64).  [Lord  Campbell,  C.  J. — Do  you  say  that  the  five  years 
could  not  be  completed  after  the  expiration  of  the  imprisonment?] 
They  could  not,  more  than  after  a  return  from  a  removal  by  reason  of 
cesser  of  chargeability.  There  must  be  a  fresh  five  years  complete.  In 
Regina  v.  Salford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64),  it  was  held  that  an 
imprisonment  under  sentence  for  misdemeanor  broke  the  residence ;  that 
is  the  present  case.  Ten  days,  for  this  purpose,  must  be  as  effective  as 
a  year.  [Erle,  J. — Has  not  a  distinction  been  suggested  between 
felony  and  misdemeanor,  on  account  of  the  former  working  a  forfeiture 
of  property  ?]  Regina  v.  Pott  Shrigley,  12  Q.  B.  143  (E.  C.  L.  R.  vol, 
64),  was  certainly  a  case  of  felony ;  but  Regina  v.  Salford,  12  Q.  B. 
106  (E.  C.  L.  R.  vol.  64),  was  one  of  misdemeanor.  It  is  enough  if  the 
inhabitancy  be  destroyed  by  compulsion.  [Lord  Campbell,  C.  J. — 
Suppose  the  apprehension  turns  out  to  be  illegal,  and  the  pauper  is 
released  after  twenty-four  hours'  confinement.]  The  rule  may  be  con- 
fined to  criminal  execution.  [Lord  Campbell,  C.  J. — Then  you  give  up 
the  generality  of  your  canon :  the  case  I  suppose  would  be  one  of  com- 
pulsory pernoctation.  Suppose  a  man  put  in  the  stocks  for  twenty-four 
hours.]  It  would  *be  very  inconvenient  to  attempt  to  draw  a  r^^^n^ 
line  between  different  kinds  of  compulsory  absence.  [Lord  Camp-  ^ 
bell,  C.  J. — It  would  be  very  inconvenient  not  to  do  so.]  Cases  like 
those  supposed  might  have  occurred  before  the  decisions  which  have  been 
cited :  and  the  same  argument  might  have  been  suggested  against  those 
decisions.  [Lord  Campbell,  C.  J. — Could  not  the  pauper  here  have 
obtained  his  liberty  at  any  time  by  paying  the  fine  ?]  He  had  no  locus 
poenitenti^  after  he  was  committed  in  default  of  payment :  he  could  not 
tender  the  money  to  the  gaoler.  It  may  be  admitted  that  an  imprison* 
ment  produced  by  a  fraud  on  the  part  of  the  parochial  authorities  would 
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be  meffectual.  [Lord  Campbell,  C.  J. — ^But  not,  you  say,  a  mistaken 
charge :  a  charge  for  instance  dismissed  upon  proof  of  an  alibi.  £rle, 
J. — -Possibly  a  distinction  might  be  drawn  between  a  convijction  and  a 
mere  bringing  up  for  inquiry.]  That  might  be  reasonable.  In  Rex  r. 
Great  Salkeld,  6  M.  &  S.  408,  a  bastard,  born  in  L.  while  his  mother 
waA  there  under  an  order  of  removal  from  S.,  which  order  was  after- 
wards quashed,  was  held  to  be  born  in  S.  for  the  purpose  of  settlement ; 
so  perhaps  it  might  be  considered  that  an  imprisonment  not  ending  in 
a  conviction  worked  no  interruption.  [Lord  Campbell,  C.  J. — Some 
questions  have  arisen  as  to  the  interruption  of  a  year's  service  by  the 
apprehension  of  the  servant.  Coleridge,  J,,  mentioned  Rex  v.  Barton 
upon  Irwell,  2  M.  &  S.  329,  Rex  v.  Westmeon,  Cald.  129,  Rex  v.  North 
Cray,  Cald.  495,  Rex  v.  Coningsby,  4  B.  &  Ad.  156  (E.  C.  L.  R.  vol.  24).] 
In  such  cases  the  forty  days'  residence  gives  the  settlement,  upon  the 
*X(\9C\  ^^^^^^^^^  ^^  ^  hiring  and  service  for  a  year :  and  the  dispensation 
^  ^prevents  the  breach  of  the  condition.  The  question  here  is  dif- 
ferent :  the  irremovability  requires  a  continuous  five  years'  residence. 
It  is  not  even  like  a  question  of  domicile :  there  the  old  domicile  remains 
till  a  new  one  be  gained. 

Picheringy  contrd,. — There  is  no  resemblance  between  such  a  case  as 
this  and  an  imprisonment,  or  transportation,  under  a  conviction  for 
misdemeanor  or  felony.  Here  the  pauper  could  at  any  time  have  put 
an  end  to  the  absence  by  paying  the  fine :  he  remains  in  prison  merely 
till  he  can  find  the  money :  the  imprisonment  is  therefore  not  a  break 
per  se ;  which  is  the  only  question  raised  for  the  Court.  The  argument 
on  the  other  side  would  go  the  length  of  breaking  a  residence  by  an 
imprisonment  for  the  most  trivial  breach  of  a  local  act ;  for  instance, 
an  omission  to  remove  snow  from  the  street  door.  No  analogy  can  be 
drawn  from  the  effect  of  an  order  of  removal :  there  the  effect  is,  ex  vi 
termini  and  by  the  very  nature  of  the  proceeding,  to  change  the  resi- 
dence. That  appears  from  the  language  of  the  Court  in  Regina  v. 
Halifax,  12  Q.  B.  116  (E.  C.  L.  R.  vol.  64).  The  object  of  the  statute 
would  be  almost  entirely  defeated  by  construing  residence  with  the 
strictness  contended  for  by  the  respondents. 

PcuJUet/y  in  reply. — ^In  Re  Bartlett,  3  Exch.  28,t  it  was  held  by  the 
Court  of  Exchequer  that  imprisonment  under  sentence  for  misdemeanor 
was  no  excuse  for  the  non-residence  of  a  perpetual  curate,  under  stat. 
1  &  2  Vict.  c.  106 :  and  this  Court  had  previously  taken  the  same  view 
in  Ex  parte  Bartlett,  12  Q.  B.  488  (E.  C.  L.  R.  vol.  64).  In  Regina 
♦4091  ^'  ^^**  Shrigley,  12  Q.  B.  143  (E.  C.  L.  R.  vol.  64),  *tho  Court 
-'  expressly  rely  upon  Regina  v.  Salford,  12  Q.  B.  106  (S.  G.  L. 
R.  vol.  64),  as  establishing  the  principle  that  imprisonment  under  a 
conviction  causes  a  break  in  the  residence ;  and  they  say  that,  if  the 
pauper  in  Regina  v.  Pott  Shrigley,  12  Q.  B.  148  (E.  C.  L.  R.  vol.  64), 
had  returned,  his  residence  would  nevertheless  have  been  broken  by  the 


16  ADOLPHUS  &  ELLIS.    N.  S.  409 

imprisonment  and  transportation.  It  is  said  that  the  imprisonment  in 
/lefaalt  of  payment  of  fine  stands  npon  a  different  footing  from  imprison- 
'inent  under  a  sentence  without  an  alternative,  because  in  the  former 
case  the  party  may  terminate  his  imprisonment  by  paying :  but,  even 
if  this  were  so,  it  would  introduce  a  dilemma :  for,  if  he  has  the  money 
9nd  will  not  pay,  his  absence  is  voluntary  and  there  is  no  purpose  of 
return :  but,  if  he  cannot  pay,  then  there  is  a  compulsory  absence  as 
much  as  in  the  case  of  every  other  imprisonment.  Under  the  civil  law, 
banishment  created  a  new  ^domicile ;  <<  relegatus  in  eo  loco,  in  quern 
rclegatus  est,  interim  necessarium  domicilium  habet ;"  Dig.  lib.  L.  tit. 
1,  c.  22,  §  8.  [Lord  Campbell,  0.  J. — Perhaps  that  may  be  so  now, 
when  a  man  is  sent  to  Botany  Bay,  but  surely  not  when  there  is  no 
relegatio  beyond  a  three  days'  imprisonment  for  not  paying  a  fine.] 

Our,  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  it  is  admitted  that  the  pauper  has  resided  for  the  five 
years,  so  as  to  be  irremovable,  unless  an  interruption  in  such  residence 
had  been  created  by  imprisonment.  We  assume,  therefore,  that  he  had 
a  ^dwelling  or  a  place  of  residence  in  the  respondent  parish,  r^^^iA 
together  with  the  intention  of  returning  thereto  as  soon  as  the  ^ 
time  of  the  imprisonment  expired :  and  the  question  of  interruption  is 
then  raised. 

Upon  the  argument  it  was  contended  that  absence  under  an  imprison- 
ment in  execution  would  create  an  interruption,  because  the  power  of 
returning  would  be  taken  away  by  law  during  such  imprisonment,  though 
it  was  not  supposed  that  absence  alone  would  produce  that  effect.  But 
we  find  no  good  reason,  and  no  analogy,  to  support  this  position;  while 
the  danger  of  endeavour  to  defeat  the  right  by  means  of  imprisonment 
affords  a  reason  against  it :  nor  is  there  anything  in  the  statute  tending 
to  define  the  meaning  to  be  attached  to  the  term  «  residence,"  which  is 
capable  of  being  applied  to  various  combinations  of  facts :  neither  is 
there  any  authority  for  it. 

The  decisions  in  respect  of  orders  of  removal  stand  upon  the  nature 
of  that  proceeding,  which  was  created  for  the  purpose  of  breaking  t)ie 
continuity  of  inhabiting  for  forty  days;  and  it  ought  to  have  the  same 
effect  in  respect  of  five  years  as  of  forty  days.  The  judgments  in 
Regina  v.  Salford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64),  and  Regina  r. 
Pott  Shrigley,  12  Q.  B.  148  (E.  C.  L.  R.  vol.  64),  at  first  give  the 
impression  that  imprisonment  would  be  a  break  in  the  residence.  But, 
if  the  points  presented  for  decision  are  considered,  it  will  appear  that 
no  such  rule  was  laid  down.  In  Regina  v.  Pott  Shrigley  the  pauper's 
husband  was  sentenced  to  be  transported  before  the  order  in  question 
for  the  removal  of  the  pauper  was  made.  Under  these  circumstances 
it  was  contended  that  the  residence  of  the  wife  after  the  transportation 
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^lA^-t-t  of  *the  husband  united  with  her  former  residence  with  him,  and 
-'  rendered  her  irremovable:  but,  as  a  wife  is  not  irremovable 
unless  her  husband  if  present  would  be  so,  this  was  decided  in  the  nega- 
tive :  and  the  case  has  no  bearing  on  the  question  of  interruption  of 
residence,  further  than  that  it  is  assumed  throughout  that  the  trans- 
portation is  an  interruption.  In  Begina  v.  Salford,  the  main  question 
was,  whether  the  time  of  imprisonment  during  the  five  years  preceding 
the  order  was  to  be  excluded  from  computation  for  all  purposes,  where 
the  place  of  imprisonment  was  out  of  the  parish :  and  no  point  was 
made  in  respect  of  domicile  or  intention  to  return.  The  Court  decided 
that,  unless  there  were  five  years'  residence,  the  question  of  exclusion 
of  time  of  imprisonment  by  force  of  the  proviso  did  not  arise.  It  was 
not  argued  that  the  residence  continued  unbroken  during  the  time  of 
the  imprisonment  stated  in  that  case.  If  that  point  had  been  established, 
the  proviso  would  have  been  inapplicable :  but,  assuming  the  residence 
to  have  been  broken  when  the  imprisonment  occurred,  the  application 
of  the  proviso  became  essential.  The  question  of  interruption  was  not 
discussed ;  but  the  decision  assumed  the  interruption  to  be  admitted. 

The  point  therefore  now  presented  was  not  decided  in  these  cases. 
And,  as  the  operation  of  the  statute  would  be  much  restricted  if  we  held 
the  irremovability  to  be  destroyed  by  every  imprisonment,  we  have 
come  to  the  conclusion  against  the  respondents  upon  the  facts  here  stated. 

Judgment  for  appellants.(a) 

(a)  See  The  Qaeen,  on  the  prosoeation  of  the  Overseen  of  Rotherfield,  v.  The  Oveneen  of 
Hartlield,  and  The  Qaeen  v.  The  Inhabitants  of  St  Andrew,  Holbom,  both  decided  Janoarj  21, 
1862. 


♦412]  *The  QUEEN  v.  COTTLE  and  two  Others.  j 

A  local  and  personal  act  (3  A  4  VioL  c  xxztL)  created  tmstees  of  certain  tampike  roads,  which 
were  described  hj  definite  points,  some  In  the  town  of  T.    The  act  was  to  be  in  operation  for  I 

thirty-one  years.  Sect  27  enacted  that  it  should  not  be  lawful  for  the  trustees  to  continne  or 
erect  any  turnpike  or  toll-gate  across  the  said  roads,  in  the  towns  of  T.  and  W.,  or  in  any  other 
town  through  or  into  which  the  said  roads  might  pass  or  be  made.  Held,  on  indictment  for 
erecting  and  continuing  a  turnpike  gate  within  the  town  of  T.,  and  issue  joined  upon  a  plea  of 
Not  guilty : 

1.  That  the  jury  were  rightly  directed  that  the  word  "towns"  was  to  be  understood  in  a  popalar 
'  sense,  as  a  congregation  of  houses,  and  they  were  to  consider  whether  the  spot  where  th^  ^te 

stood  was  surrounded  by  houses  so  reasonably  near  that  the  inhabitants  might  fairly  be  said 

to  dwell  together.  | 

2.  That  a  gate  was  unlawfully  built  or  continued  which  stood  across  the  road  within  the  to-wn  of  j 
T.  as  constituted  for  the  time  being,  and  that  the  enactment  was  not  confined  to  the  t»vn  as 
constituted  at  the  time  when  the  act  passed. 

Indictment.  The  first  count  charged  that  defendants,  on,  &c.,  with 
force,  &c.,  at  the  parish,  &c.  (St.  James  in  Taunton,  Somersetshire),  in 
a  certain  road  there  called  the  Kingston  Road,  being  the  Queen's  com- 
tiioc  highway,  used  for  all  the  liege,  &c.,  with  their  horses,  coaclies. 
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carts,  and  carriages,  to  go,  &c.,  unlawfully  and  injuriously  did  place, 
fix,  and  fasten  a  certain  gate  in,  upon,  and  across  the  Queen's  common 
highway  aforesaid,  and  then  and  there,  on,  &c.,  did  continue,  &c., 
whereby  the  highway  was  obstructed,  &c. 

Second  count.     That,  after  the  making,  &c.,  of  a  certain  act,  &;c.  (3 
&  4  Vict.  c.  xxxvi.,  local  and  personal,  public,(a) )  "  for  more  effectually 

(a)  Sect  1  recites  staL  18  G.  3,  o.  97,  "  for  more  eifectaally  amending,  widening,  and  keeping 
in  repair  eereral  roads  leading  from  the  town  of  Taunton,  in  the  eonnty  of  Somerset;  and  for 
repealing  two"  former  acts  **  relating  to  the  said  roads ;  and  for  amending,  widening,  and  keep- 
ing in  repair  seyeral  other  roads  adjoining  thereto ;"  staL  89  G.  8,  o.  88  (local  and  personal, 
public),  "for  altering,  enlarging,  and  repealing  some  of  the  proriiionB  in  an  act,"  Ac  (18  G.  3, 
c.  97),  "  for  repairing  seyeral  roads  leading  from  the  town  of  Tannton,  and  other  roads  luiyoining 
thereto,  in  the  eonntj  of  Somerset;  and  for  extending  the  prorisions  of  the  said  act,  to  a  road 
from  Tucker's  Gate,  in  the  parish  of  Lyng,  to  Piper's  Inn,  in  the  parish  of  Ashcott  in  t^e  said 
coontj  of  Somerset;"  and  stat  67  G.  3,  c  IxWL  (local  and  personal,  public)  "  for  continuing  and 
amending  two  acts  of  his  present  Mi^esty,  for  repairing  several  roads  leading  from  the  town  of 
Taunton,  in  the  county  of  Somerset;"  and  after  reciting  also  that  it  would  be  of  great  benefit  and 
oonTcnienee  to  the  persons  residing  in  the  neighbourhood  of  the  said  roads,  and  to  the  inhabit- 
ants of  seyeral  adjacent  towns  and  places,  if  power  were  given  to  widen,  divert^  and  improye 
eertiun  roads  in  this  clause  mentioned ;  and  also  that  it  is  expedient  that  the  tolls  authorised  to 
be  taken  by  the  said  acts  should  be  altered  or  increased,  and  the  acts  repealed ;  repeals  the 


Sect.  2  enacts  that  this  Act  shall  be  put  in  execution  for  the  purpose  of  repairing,  Ac,  the 
several  roads  comprised  in  the  districts  after  mentioned,  that  is  to  say :  "  The  Minehead  and 
Milverton  district,  comprising  the  roads  leading  from  the  North  end  of  the  market*ground,  in  the 
town  of  Taunton,  through  North  Street,  and  throngh  the  parishes  of  Taunton  Baint  James, 
Staplegrove,*'  Ac,  <'to  the  town  of  Milverton;"  <<and  also"  (a  road  in  the  parish  of  Milrorton, 
**  to  Kilverton  turnpike-gate") :  **  The  Broomfield  district,  comprising  the  roads  from  the  George 
Inn,  in  the  paruh  of  Taunton  Saint  James,  throngh  the  parish,"  Ac ;  "  and  from  the  smith's 
shop  at  Rowbarton,  in  the  parish  of  Taunton  Saint  James,  through  the  parishes,"  Ac,  **  to  the 
direction  post  beyond,"  Ac :  "  The  London  and  Bridgwater  district,  comprising  the  roads  from 
the  north-east  comer  of  the  market-ground,  in  the  town  of  Taunton,  through  the  east  part  of 
Fore  Street,  and  through  East  Street,  Bast-ridge,  the  parishes  of,"  Ac  (specifying  points,  as  before) : 
"  Hie  Wellington  and  Pitminster  district,  comprising  the  roads  from  the  south-east  comer  of  the 
market-ground,  in  the  town  of  Taunton,  through  the  south  part  of  Fore  Street  to  High  Street ; 
and  from^the  north-west  comer  of  the  said  market-grouud,  throngh  the  west  part  of  Fore  Street, 
and  through  High  Street  and  Shnttera,  and  the  parishes  of  Wilton,"  Ac,  "and  Wellington,  to 
White  BaU,  in  the  parish  of  Sampford  Arundell,"  Ac :  "The  Shoreditch  district,  comprising  the  . 
roads  from  the  Junction  of  ESast  Street  and  Silver  Street,  in  the  town  of  Taunton,  through  the  said 
Silver  Street^  and  through  the  parishes,"  Ac :  **  And,  the  Ashcott  district,  comprising  the  road 
from  Tneker^s  Gate,  in  the  parish  of  Lyng,  through  the  parishes,"  Ac,  "  to  Piper's  Inn,  in  the 
parish  of  Ashcott" 

SecL  3  appoints  certain  persons  and  tLeir  successors  trastees. 

Powers  are  then  given  (sect.  5)  to  widen,  divert,  Ac,  describing  the  points  minutely. 

Sect  14.  "  And  whereas  there  are  several  turnpike  or  toll-houses  belonging  to  the  said  turnpike- 
roads,  in  and  near  the  town  of  Taunton,  which  it  may  be  convenient  to  discontinue  as  toU  or  col- 
lecting-houses :  Be  it  therefore  enacted,"  Ac  (power  to  sell  such  houses). 

Sect  15  enacts :  **  That  it  shaU  be  lawful  for  the  said  trustees  to  demand,  and  take  or  cause  to 
be  demanded  and  taken  at  each  and  every  of  the  toll-gates,  turnpikes,  side-bars,  or  chains,  con- 
tinued or  to  be  erected  in,  upon,  or  on  the  sides  of  the  said  roads,  such  tolls  or  sUms  of  money  as 
the  laid  trastees"  sbaU  order,  not  exceeding,  Ac :  then  follows  a  table  of  tolls. 

Sect  27  enacts :  **  That  it  shall  not  be  lawftil  for  the  said  trustees  to  continue  or  erect  any  tut  a- 
pike  or  toll-gate  across  the  said  roads,  in  the  towns  of  Taunton  and  Wellington,  or  in  any  othei 
:own  through  or  into  which  the  said  roads  may  pass  or  be  made,  nor  to  apply,  expend,  or  appro- 
priate any  of  the  tolls  hereby  granted,  or  any  of  the  moneys  raised  by  virtue  of  the  said  recited 
acts  hereby  repealed,  or  to  be  raised  by  virtue  of  this  act,  in  repairing  or  amending  any  part  of 
the  said  tanpike-roads,  in  any  town  or  place  which  is  or  shall  be  paved  or  repaired  by  any  com- 
missioners  or  trustees  for  executing  any  local  act  of  Parliament" 

Sect  30  gives  the  conatraction  of  certain  words  in  the  Act»  not  induding  "  towns." 

Sect  32  enacts :  **  That  this  act  shall  commence  and  take  effect  upon  the  third  Monday  nezi 
after  the  passing  hereof,  and  shall  continue  and  be  in  force  for  and  during  the  term  of  thir^-one 
yean,  and  irom  thence  to  the  end  of  the  thee  next  session  of  Parliament" 
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♦41  ^1  '^P^^^^g  several  *roads  leading  from  the  town  of  Taunton  m 
-'  the  county  of  Somerset,  and  for  making  several  deviations  and 
*41d1  ^^^  ^^®®  *of  road  connected  therewith,"  to  wit,  on,  4c.,  defend* 
^  ants,  with  force,  &c.,  at  the  parish  aforesaid,  &c.,  a  certain  turn- 
pike-gate, before  that  time  made,  erected  and  set  up  in  the  said  town 
of  Taunton  bj  certain  persons  to  the  jurors  unknown,  across  a  certain 
road  in  the  said  town  of  Taunton,  called  the  Kingston  Road,  the  said 
road  then,  and  during  all  the  time  aforesaid,  being  a  public  highway, 
and  being  one  of  the  roads  comprised  in  the  said  act,  unlawfully,  &c., 
did  continue  across  the  said  road  in  the  said  town  of  Taunton,  and  yet 
do  continue,  &c. ;  and  that  defendants,  on,  &c.,  at,  &;c.,  in  the  said  road 
^ .  ^  .„  in  the  said  *town  of  Taunton,  the  said  road  then,  and  during  all 
-*  the  time  aforesaid,  being  the  Queen's  common  highway  used  for 
all  the  liege,  &c.,  with  their  horses,  coaches,  &c.,  to  go,  &c.,  unlawfully 
and  injuriously  did  place,  fix,  and  fasten  the  said  turnpike-gate,  over 
and  across  the  Queen's  common  highway  aforesaid,  and  on  the  said 
several  days  and  times  did  permit  and  sufier  the  said  turnpike-gate  to 
be  placed,  fixed,  and  fastened  over  and  across  the  Queen's  common 
highway  aforesaid  for  the  space  of  several  hours,  to  wit,  &;c.,  whereby 
the  highway  was  obstructed,  &c. 

Third  count.     Like  the  second,  only  substituting  <<  toll-gate"  for 
"  turnpike-gate." 

Plea :  Not  Guilty.    Issue  thereon. 

On  the  trial,  before  Russell  Gurnet,  Esq.,  at  the  Summer  Afisixes 
for  Somersetshire,  1850,  it  appeared  that  the  defendants  were  trustees 
of  the  turnpike  roads  under  stat.  3  &  4  Vict.  c.  xxxvi.,  mentioned  in 
the  indictment :  and,  the  charge  was  for  erecting  and  continuing  a  torn- 
pike-gate,  in  violation,  as  alleged,  of  sect.  27  of  that  act.  The  gate  in 
question  was  erected  in  1841,  and,  as  was  admitted,  was  not,  when  first 
erected,  within  the  town  of  Taunton,  as  the  town  then  stood ;  a  gate 
which  had  stood  within  the  town  being  then  removed,  and  the  present 
one  substituted.  For  the  defendants  it  was  contended,  first,  that  the 
word  « town"  must  be  understood  of  the  town  as  it  existed  at  the  passing 
of  the  act :  and,  secondly,  that,  even  as  the  buildings  now  stood,  the 
gate  was  not  within  the  town.  On  the  first  point,  the  learned  Judge 
reserved  leave  to  move  to  enter  a  verdict  for  the  defendants :  and  he 
left  the  seqond  question  to  the  jury  as  one  of  fact,  telling  them  that  the 
word  « towns"  in  the  act  was  to  be  understood  in  a  popular  sense ;  that 
*4161  ^  ^^^^  ^^^9  '^'generally,  a  congregation  of  houses ;  and  that  they 
-'  were  to  say  whether  the  spot  was  surrounded  by  houses  so  rea- 
sonably near  that  the  inhabitants  might  be  fairly  said  to  dwell  together. 
Verdict  for  the  Crown. 

In  Michaelmas  term,  1850,  Kinglake^  Serjt.,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendants  on  the  point  reaerved,  or  for  a  new 
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trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was  contrary 
to  the  weight  of  the  evidence.     In  the  same  term,(a) 

CrowdeVy  Butt  and  Fitzherbert  showed  cause. — First :  The  direction, 
as  to  the  meaning  of  the  word  « town"  in  stat.  3  &  4  Yict.  c.  xxxvi.  s. 
27,  was  conformable  to  the  view  taken  by  the  Judges  of  the  Court  of 
Exchequer  in  Elliott  v.  South  Devon  Railway  Company,  2  Exch.  725.t 
That  case  turned  upon  the  meaning  of  the  word  ^<  town"  in  sect.  11  of 
the  Railway  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  20.  The  Judge 
who  tried  that  cause  had  simply  told  the  jury  that  the  word  <^  was  to 
he  understood  in  its  ordinary  and  popular  sense :"  and  a  new  trial  was 
directed,  on  the  ground  that  he  ought  to  have  given  a  more  precise 
definition.  The  language  of  the  Judges,  in  disposing  of  the  rule  for  a 
new  trial,  varies  to  a  certain  extent :  but  the  effect  is  that  expressed 
by  Alberson,  B.  :  «What  the  walls  of  towns  were  in  ancient  times, 
that  is,  a  boundary,  continuous  buildings  are  now.  By  continuous  build- 
ings I  do  not  mean  buildings  which  touch  each  other,  but  buildings  so 
reasonably  near  that  the  inhabitants  may  be  '^'considered  as  r^^-itf 
dwelling  together.  Within  the  ambit  surrounded  by  such  houses  ^ 
is  town,  and  when  the  railway  passes  through  that  ambit  it  passes 
through  town."  The  Judge  in  the  present  case  said  that  a  town  was 
constituted  where  the  houses  were  so  reasonably  near  that  the  inhabit- 
ants might  be  fairly  said  to  dwell  together.  In  moving  for  this  rule, 
Stat.  3  &  4  Yict.  c.  xliii.,(i)  was  mentioned.  The  17th  section  of  that 
act  defines  <<  town"  only  for  the  purposes  of  that  and  the  recited  acts, 
not  including  stat.  3  &  4  Yict.  c.  xxxvi. :  but,  if  it  were  applicable  to 
this  last,  it  would  allow  of  a  boundary,  the  parliamentary  one,  much 
wider  than  was  required  for  the  prosecution  in  this  case. 

Secondly :  the.  enactment  in  sect.  27  of  stat.  3  &  4  Yict.  c.  xxxvi. 
was  intended  to  apply,  not  merely  to  the  town  as  existing  at  the  time 
of  passing  the  act,  but  to  whatever  should  become  town,  from  time  to 
time,  during  the  thirty-one  years  for  which  the  act  was  to  be  in  force. 
Of  common  right,  highways  ought  not  to  be  obstructed :  and  here, 
when  a  special  obstruction  was  allowed,  it  was  clearly  intended  that 
this  should  be  such  as  not  to  interrupt  at  any  time  the  communications 
between  inhabitants  who  might  dwell  in  the  town.     In  Hammond  v. 

(a)  Korember  22d,  1850.  Before  Lord  Campbell,  C.  J.,  Colbridgb  and  Ehle,  Jtt.  Wight* 
MAV,  J.,  waa  at  the  Criminal  Coart  of  AppeaL 

(&}  Local  and  porsonali  pnblio:  "For  amending  the  powers  and  provisiong  of  several  acts  relat 
iog  to  the  holding  of  markets  in  the  town  of  Taunton  in  the  conniy  of  Somerset,  and  to  the 
iznprorement  of  the  said  town."  Sect.  1  recites  certain  acts  of  parliament  (9  G.  3,  c.  44,  57  G.  3, 
e.  Ixr,,  3  A  4  W.  4,  c.  zlvii.,  the  last  two  local  and  personal,  public)  passed  for  regulating,  Ac, 
the  market  and  streets  of  Taunton.  (See  Regina  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51).) 
S^cL  17  enacts :  "  That  the  words '  town  of  Taunton,'  whenever  employed  or  referred  to  in  this  act  as 
w^ell  as  in  the  said  recited  acts,  shaU  for  the  purposes  of  the  same  acts  be  taken  to  include  aU  the 
Btreets,  lanes,  public  roads,  passages,  houses,  buildings,  lands,  and  places  within  the  boundaries 
at  present  fixed  for  ascertaining  the  right  of  persons  to  vote  for  the  election  of  members  to  serve 
jD  Pariiament  for  the  borongh  of  Taunton." 
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♦4181  *^^®^®^j  1  Burr.  376,  "Lord  Mansfield  obserred  that  it  ^as 
-'  neither  usual  nor  convenient  to  erect  toll-gates  in  the  middle  of 
great  towns;*'  « which  might  obstruct  the  necessary  intercourse  amongst 
the  inhabitants :"  and  he  construed  the  act  there  in  question  accord- 
ingly. Sect.  27  here  prohibits  the  continuing  as  well  as  the  erecting. 
Sect.  14  speaks  of  the  discontinuing  of  toll-houses  then  existing ;  and 
sect.  15  of  continuing  toll-gates,  turnpikes,  &c.,  <<  upon  or  on  the  sides 
of  the  said  roads"  for  the  purpose  of  tolls :  but  no  power  is  given  to 
erect  gates  in  the  town,  nor  to  continue  them  in  any  place  to  which  the 
town  may  extend.  In  Regina  v.  Fisher,  8  Oar.  &  P.  612  (E.  0.  L.  R. 
vol.  34),  Patteson,  J.,  said:  «It  is  very  difficult  to  define  what  is  a 
town  in  ordinary  meaning.  It  varies  from  day  to  day  by  the  erection 
of  new  houses."  The  legislature,  when  they  meant  to  define  by  fixed 
points,  have  done  so,  as  in  sect.  2. 

(They  argued  also  as  to  the  weight  of  evidence.) 

Kinglake,  Serjt.,  Moody  and  M.  Smith,  contri. — ^First :  The  Judge, 
by  telling  the  jury  that  they  were  to  construe  the  word  "town"  in  a 
popular  sense,  in  effect  left  the  meaning  of  the  word  in  the  statute  as 
a  mere  question  of  fact.  [Coleridge,  J. — He  used  the  word  "  popu- 
lar" as  opposed  to  the  technical  sense  of  « township,"  not  as  opposed 
to  the  strict  sense  of  "town."]  He  ought  to  have  told  the  jury  that 
the  word  implied  a  continuous  mass  of  houses,  with  or  without  land 
attached,  or  a  continuous  occupation.  This  would  have  been  in  con* 
formity  with  the  view  of  Parke,  B.,  in  Elliott  v.  South  Devon  Railway 
*41Q1  Company,  2  Exch.  725. f  [Coleridge,  J. — It  seems  to  me  *that 
■'  a  definition  by  mere  continuity  would  be  wrong.]  The  idea  of 
contiguousness  was  not  sufficiently  presented  to  the  jury  as  that  upon 
which  the  construction  must  turn.  The  expressions  of  the  Court  of 
Exchequer  in  the  last  cited  case  had  reference  to  a  different  statute 
from  that  now  in  question ;  and  Rolfe,  B.,  observed  that  it  was  "diffi- 
cult to  lay  down  a  definition  which  would  meet  every  case."  The  defi- 
nition, "  so  reasonably  near  that  the  inhabitants  might  be  fairly  said 
to  dwell  together,"  was  too  vague  to  be  a  guide  in  the  particular  case. 
The  jury  should  have  been  led  to  consider  more  exactly  whether  the 
place  was  town  or  mere  suburb.  [Lord  Campbell,  0.  J. — ^I  understand 
the  direction  to  have  meant  "  so  near  that  the  inhabitants  of  this  place 
and  the  inhabitants  of  the  other  part  of  Taunton  might  be  considered 
as  dwelling  together."] 

As  to  the  construction  of  stat.  3  &  4  Vict.  c.  xxxvi. ;  the  word 
"  town"  in  sect.  27  must  have  been  meant,  not  to  receive  a  popular 
construction  from  time  to  time,  but  to  have  a  fixed  and  settled  meaning 
from  the  passing  of  the  act.  That  clause  enables  the  trustees  to 
"  continue"  existing  turnpike-gates,  mentioned  in  sect.  14,  across  cer- 
tain roads  created  under  acts  which  are  recited  in  sect.  1,  "  in  the  towns 
of  Taunton  and  Wellington."   It  could  not  have  been  intended  that  the 
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eabject-matter  of  such  enactments  should  rarj  from  time  to  time. 
^They  also  relied  upon  the  language  of  stat.  18  G.  8,  c.  97,  and  the 
statutes  therein  referred  to,  and  of  the  Taunton  Market  Act,  9  0.  8, 
c.  44,(a)  as  corresponding  with  *that  of  a^tat.  8  &  4  Vict.  c.  xxxvi.,  r^A^n 
and  requiring  the  construction  now  insisted  upon.)  The  legisla-  ^ 
ture,  in  using  the  word  « town,"  must  be  taken  to  have  contemplated 
that  which  was  actually  before  their  eyes,  not  a  growth  of  building  from 
accidental  causes,  as  the  erecting  of  a  railway  station.  [Lord  Camp- 
BEILL,  G.  J. — They  might  hav«  some  regard  to  a  future  generation.  The 
act  was  to  be  in  force  thirty-one  years.]  Where  its  operation  is  meant 
to  be  prospective,  appropriate  words  are  used ;  as  in  sect.  27,  which 
prohibits  expending  the  tolls  in  repair  pf  the  said  turnpike  roads  in  any 
town  or  place  «  which  is  or  shall  be*'  paved  or  repaired  by  commissioners 
under  any  local  act.  So,  prospective  words  were  used  in  stat.  5  G.  4, 
c.  xxii.,  local  and  personal,  public,  referred  to  in  Elliott  v.  South  Devon 
Railway  Company,  2  Exch.  726,  727.t 

Lord  Campbell,  C.  J. — ^We  think  there  was  no  misdirection  in  this 
case.  The  learned  Judge,  with  much  felicity,  comprised  in  a  few  words 
all  that  was  material  in  the  language  of  the  Barons  of  the  Exchequer 
as  to  the  definition  of  a  town  in  Elliott  v.  South  Devon  Railway  Com- 
pany. The  jury  could  not  be  misled.  It  is  urged  that  he  excluded  the| 
idea  of  continuity,  relied  upon  by  that  Court :  but,  giving  a  reasona- 
ble construction  to  his  words,  I  think  he  presented  it  to  the  jury  suffi- 
ciently. The  question  on  sect.  27  is  important,  and  of  considerable 
difficulty ;  and  we  will  take  time  to  consider  it.  As  to  the  weight  of  the 
evidence,  we  will  consult  the  learned  Judge.  Cur.  adv.  vult 

.    *Lord  Campbell,  C.  J.  in  this  term  (January  18th),  delivered  r^jo-i 
the  judgment  of  the  Court.  ^ 

In  this  case,  having  expressed  our  approbation  of  the  direction  of  the 
learned  Judge  to  the  jury  respecting  what  ought  to  be  considered  the 
Umits  of  a  town  within  the  meaning  of  the  act  of  parliament  on  which 
the  indictment  is  founded,  we  took  time  to  consider  the  point  upon  which 
leave  was  reserved  to  enter  a  verdict  for  the  defendant :  viz.  whether 
the  prohibition  to  continue  any  turnpike  gate  across  roads  in  the  town 
of  Taunton  applies  to  the  town  as  it  was  on  the  19th  of  May,  1840, 
when  the  act  passed,  or  as  it  might  be  at  any  time  during  the  thirty-one 
years  for  which  the  act  was  to  be  in  force.  We  have  come  to  the  con- 
clusion that  the  latter  is  the  just  construction.  Whatever  inconvenience 
might  arise  from  authorizing  the  erection  of  a  turnpike  gate  in  a  place 
which,  when  the  act  passed,  had  been  in  the  country,  and  before  the 
act  expired  nad  become  nearly  the  centre  of  a  great  town,  if  there  had 
been  a  clear  enactment  to  that  effect  we  must  have  been  bound  by  it : 

(a)  The  argament  on  these  ■tatntes  wai  that  they  treated  the  "town"  aa  oo-extensire  with  the 
town  corporate :  bat  it  woe  observed  that  in  the  present  case  the  limits  of  the  town  corporate  did 
not  appear  hj  the  evidence. 
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but,  looking  to  the  language  here  employed,  we  think  that  the  legisla- 
ture contemplated  the  probable  increase  of  Taunton  within  a  period 
longer  than  that  generally  assigned  for  a  generation  of  the  human  race, 
and  intended  that  its  inhabitants,  as  it  increased,  should  be  exempt  from 
the  annoyance  of  a  turnpike  gate  cutting  off  the  free  intercourse  be- 
tween neighbours  in  the  same  street.  The  words  are  <<  it  shall  not  be 
lawful  for  the  said  trustees  to  continue  or  erect  any  turnpike  or  toll- 
gate  across  the  said  roads,  in  the  towns  of  Taunton  and  Wellington,  or 
in  any  other  town  through  or  into  which  the  said  roads  may  pass  or  be 
made."  The  whole  structure  of  the  clause  is  prospective.  What  is  to 
^Ann'^  ^^  <<  towu"  must  be  the  same  to  the  continuing  *bs  to  the  erect- 
-'  ing  of  a  gate ;  and,  if  a  new  gate  is  to  be  erected  in  the  year 
1870,  the  trustees  are  surely  directed  to  consider  whether  the  road  is 
then  within  the  limits  of  the  town  of  Taunton  ;  not  whether  it  was  so 
thirty  years  before.  This  construction  is  fortified  by  the  reference  to 
« any  other  town  through  or  into  which  the  said  roads  may  pass ;" 
meant  probably  to  protect  the  inhabitants  of  any  new  town  which  might 
spring  up  within  the  district  while  the  act  should  be  in  force.  We  are 
therefore  of  opinion  that  the  learned  Judge  was  bound  to  leave  the 
question  to  the  jury  whether,  when  the  indictment  was  found,  the  gate 
stood  across  a  road  which  was  to  be  considered  as  at  that  time  in  the 
town  of  Taunton. 

We  have  likewise  to  dispose  of  the  application  for  a  new  trial  on  the 
ground  that  the  verdict  in  the  affirmative  was  contrary  to  the  evidence. 
Had  the  verdict  been  the  other  way  we  should  by  no  means  have  dis- 
approved of  it :  but,  considering  that  it  turned,  after  the  unexception- 
able direction  of  the  learned  Judge,  upen  a  pure  question  of  fact  to  be 
decided  by  twelve  gentlemen  who  had  had  a  view  of  the  locality,  and 
that  they  may  have  come  to  the  proper  conclusion,  we  think  that  their 
verdict  ought  not  to  be  disturbed,  and  that  the  rule  for  a  new  trial  must 
be  discharged.  Rule  discharged. 
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To  a  declaration  by  drawer  against  aooeptor  of  two  biUs  of  exchange  for  60/.  each,  defendaot 
pleaded  that  be  accepted  the  biUs  at  the  request  of  a  third  person  to  whom  he  had  lost  lOOi 
by  gaming,  and  in  consideration  of  the  snm  so  lost;  that  there  was  no  other  consideration: 
and  that  the  plaintiff,  when  the  said  bills  were  drawn  and  accepted,  had  notice  of  the  gazniiig 
consideration.  Keplication,  De  Injaritt.  It  appeared  on  the  trial  that  the  defendant  at  first 
accepted,  in  consideration  of  the  gaming  transaction,  a  bill  drawn  by  the  plaintiff  for  100^., 
which  was  dishonoured,  and  the  plaintiff  then  gave  him  time,  and  took  the  acceptances  dcderrd 
upon  by  way  of  renewal ;  and  that  the  plaintiff  at  that  time  knew  of  the  gaming  transaction. 

Held  no  material  Torianco,  the  evidence  showing  sufficiently  that  the  acceptances  declared  upca 
were  given  for  the  original  gaming  consideration.  Held,  also,  not  material  that  the  latter 
acceptances  were  given  partly  on  a  new  consideration,  namely  the  extension  of  time  fur  pay- 
roent. 

Qmotrtf  whether,  if  the  objection  had  been  well  founded,  the  variance,  sapposing  the  facts  andU- 
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poted,  eonld  hav:  been  amended  at  nisi  prina,  under  stat  3  A  4  W.  4,  o.  42,  a.  23.  Semble,  per 
Lord  Cavpeell,  C.  J.,  that  it  could. 
Held,  also,  that  the  validity  of  the  abore  plea  was  not  affected  hj  stat  8  A  9  Vict.  o.  109,  s.  18, 
whieh  makes  the  contract,  but  not  a  security,  roid;  for  that,  under  stat.  6  A  6  W.  4,  c.  41,  s. 
1,  the  consideration  for  the  security  is  illegal ;  and  the  plaintiff  here  was  not  a  bond  fide 
holder. 

Assumpsit. — Ist  count,  on  a  bill  of  exchange  drawn  by  plaintiff,  on 
7th  Joly,  1848,  for  50Z.,  payable  at  four  months  to  plaintiff  or  order, 
u  T-ected  to  and  accepted  by  defendant.  2d  count,  on  a  bill  of  exchange 
drawn  by  plaintiff  on  the  same  day,  for  the  same  amount,  payable  to 
himself  or  order  at  six  months,  directed  to  and  accepted  by  defendant. 
3d  count,  on  an  account  stated. 

Pleas. — 1.  To  counts  1  and  2 :  That  defendant  did  not  accept.  Issue 
thereon.     To  count  3 :  Non  assumpsit.     Issue  thereon. 

4.  To  the  whole  declaration :  That  heretofore,  and  before  the  accept^ 
ance  of  the  said  several  bills  of  exchange  in  the  first  and  second  counts 
mentioned  or  either  of  them,  and  before  the  stating  of  the  account  in 
the  last  count  mentioned,  to  wit,  on  1st  May,  a.  b.  1848,  certain  per* 
Bons  whose  names  respectively  are  to  the  defendant  wholly  unknown 
were  about  to  game  at  a  certain  game,  to  wit,  a  game  of  horse  racing 
(that  is  to  say),  by  racing  divers  horses,  to  wit,  a  horse  named  Surplice 
and  divers  other  horses ;  and  the  defendant  then  betted  1002.  against 
10{.  '^'with  De  Monte  Arbuthnot  that  one  of  the  persons,  and  r^e^nj^ 
whose  name  is  to  the  defendant  wholly  unknown,  who  was  about  ^ 
to  game  the  said  game  with  the  said  horse  named  Surplice,  would  not 
win  the  said  game  with  the  said  horse ;  and  the  said  De  Monte  Arbuth- 
not then  betted  102.  against  1002.  with  the  said  defendant  that  the  said 
person  would  win  the  said  game  with  the  said  horse  named  Surplice :  and 
the  said  game  was  afterwards,  and  before  the  acceptance  of  either  of 
the  said  bills  and  before  the  statement  of  the  said  account,  to  wit,  on 
the  day  and  year  aforesaid,  gamed ;  and  the  said  person  then  won  the 
said  game  with  the  said  horse  named  Surplice,  and  the  said  De  Monte 
Arbuthnot  then  by  betting  on  the  side  of  the  said  person  won  of  the 
defendant  the  said  sum  of  1002.  so  betted  as  aforesaid :  and  the  said 
bills  of  exchange  in  the  first  and  second  counts  respectively  mentioned 
were  afterwards,  to  wit,  on  7th  July,  A.  D.  1848,  at  the  request  of  the 
said  De  Monte  Arbuthnot,  given  and  accepted  by  the  defendant  in  con- 
sideration of  the  said  sum  of  1002.  so  won  by  betting  as  aforesaid  and 
to  secure  the  payment  thereof,  contrary  to  the  form  of  the  statute  in 
such  case  made ;  and  there  never  was  any  other  value  or  consideration  for 
the  acceptance  of  the  said  bills  or  of  either  of  them,  or  for  the  payment 
by  the  defendant  of  the  amount  thereof  or  of  any  part  thereof;  and  the 
plaintiff,  before  and  at  the  several  times  when  he  made  the^said  several 
bills  and  when  the  defendant  accepted  the  same,  had  notice  of  tho 
premises  in  this  plea  aforesaid,  and  took  the  said  bills  of  the  defendant 
with  such  notice.     And  the  defendant  further  says  That  the  account  in 
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the  last  count  mentioned  was  afterwards,  to  wit,  on  1st  November,  A. 
D.  1849,  stated  of  and  concerning  the  moneys  alleged  to  be  due  on  the 
ncAorn  ^^^^  ^^^^  ^^  ^exchange  in  the  said  1st  and  2d  counts  respectiTely 
-'  mentioned,  and  of  and  concerning  no  other  money  or  cause ;  and 
the  said  sum  of  money  in  the  last  count  mentioned  was  and  is  the 
amount  of  the  said  several  bills  and  no  other  money.     Verification. 

Replication  :  De  Injuria.     Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  during  this 
term,  it  appeared  that,  in  May,  1848,  the  defendant  lost  1002.  to  Arbuth- 
not  by  a  gambling  bet  upon  a  horse-race.  Arbuthnot,  owing  at  that 
timo  1002.  to  the  plaintiff,  gave  him^  by  way  of  payment,  an  order  for 
that  sum  on  the  defendant ;  and  defendant  thereupon  accepted  a  bill 
drawn  by  plaintiff  for  1002.  payable  at  one  month  to  himself.  The  bill 
was  dishonoured ;  and  the  plaintiff,  at  defendant's  request,  gave  him 
further  time,  and  took  the  two  acceptances,  the  subject  of  this  action, 
in  substitution  for  the  former  acceptance,  knowing,  when  he  did  so,  that 
that  acceptance  had  been  given  for  a  gaming  consideration. 

The  plaintiff's  counsel  contended  that  this  proof  varied  materially 
from  the  fourth  plea ;  and  he  cited  Boulton  v.  Coghlan,  1  New  Ca.  640. 
Erle,  J.,  reserved  leave  to  move,  if  necessary,  to  enter  a  verdict  for 
the  plaintiff;  the  defendant  being  also  at  liberty  to  move  that  an  amend- 
ment might  be  made  as  if  ordered  at  nisi  prius,  if  the  Court  should  be 
of  opinion  that  this  was  requisite,  and  might  be  done.  The  learned 
Judge  left  it  to  the  Jury  to  say  whether  the  bills  in  question  were  given 
on  the  gaming  consideration,  directing  them  that  if  the  first  bill  was 
given  for  an  illegal  consideration,  the  others  were  so  likewise.  Verdict 
for  defendant. 

*d,9(M  *  ^^^^^^j  ^^  ^^^  same  term,  obtained  a  rule  to  show  cause  why 
-*  a  verdict  should  not  be  entered  for  the  plaintiff;  or  why  judgment 
should  not  be  given  for  him  non  obstante  veredicto,  on  the  ground  that 
the  bills,  in  the  plaintiff's  hands,  were  no  otherwise  impeached  than  as 
securities  given  for  a  gaming  debt ;  and  that,  since  stat.  5  &  6  W.  4,  c. 
41,  such  securities  were  no  longer  void.(a)  On  the  question  of  variaice 
Erle,  J.,  mentioned  Shearm  v,  Bumard,  10  A.  &  E.  593  (E.  G.  L.  B. 
vol.  87).     A  rule  nisi  was  granted  on  both  points. 

ChamberSj  for  the  defendant,  suggested  that  he  ought  to  have  a  rule 
nisi  to  amend  the  plea,  if  the  Court  should  think  that  this  ought  to  hare 
been  allowed  at  nisi  prius.  [Patteson,  J.(6) — ^I  think  not :  but  you  can 
have  the  benefit  of  the  point  on  the  argument.] 

In  this  term,(c) 

Chambers  and  Keane  showed  cause. — ^First :  the  plea,  as  pleaded,  is 

(a)  He  alio  moyed  for  a  new  trial  on  the  groatad  that  the  rerdiot  was  against  the  weight  »f 
•Yidenco ;  but,  Erlb,  J.,  intimating  a  contrary  opinion,  no  rule  was  granted  on  this  poinL 
(6)  PATTEaoNi  CoLBRiDGB,  and  ERLBy  Js.,  were  the  only  Judges  present 
(o)  January  16th.    Before  Lord  Campbell^  0.  J.,  Pattbson,  Colbbidob,  and  Bbx^  Js. 
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borne  out  by  the  evidence.  The  plaintiff  was  but  the  agent  of  Arbuth- 
not  to  get  in  his  gaming  debt.  The  debt  was  never  assigned.  The 
defendant  gave  the  1002.  acceptance  to  pay  Arbuthnot ;  and  the  snb- 
stitated  acceptances  were  only  a  new  security  for  the  same  demand. 
No  fresh  consideration  intervened.  [Lord  Campbell,  C.  J.,  mentioned 
Boulton  V.  Coghlan,  1  New  Ca.  640,  S.  C.  1  Scott,  588.]  That  case 
was  decided  before  stats.  6  &  6  W.  4,  c.  41,  *and  8  &  9  Vict.  c.  r^^Aon 
109,  and  when  the  note  given  for  a  gaming  debt  was  absolutely  '- 
void,  by  stat.  9  Ann.  c.  14,  s.  1,  in  the  hands  of  any  holder.  Great 
strictness  was  then  necessary  in  the  averments  by  which,  it  might  be, 
an  innocent  holder  was  to  be  divested  of  his  security.  It  was  material 
to  identify  an  instrument  which  was  said  to  be  avoided  by  the  circum- 
stances of  its  origin.  Now  that  the  instrument  itself  is  not  avoided, 
but  only  affected  with  illegality,  the  consequence  of  which  depends  on 
the  conduct  and  knowledge  of  the  holder,  the  same  particularity  as  to 
the  biU  is  no  longer  requisite.  And,  further,  in  this  case  the  original 
and  the  substituted  bills  were  both  given  to  the  same  party,  who,  there- 
fore, might  know  equally  well  how  both  came  into  existence :  in  Boulton 
V.  Coghlan,  1  New  Ca.  640,  S.  C.  1  Scott,  588,  the  bill  had  passed  to 
a  second  holder,  and  the  new  security  was  to  him.  In  David  v.  Preece, 
5  Q.  B.  440  (E.  C.  L.  R.  vol.  48),  which  may  also  be  cited,  an  additional 
party  had  been  introduced.  [Patteson,  J. — Both  in  the  present  case 
and  in  Boulton  r.  Coghlan,  there  was  a  new  element  in  the  transaction, 
the  giving  time.  Coleridge,  J. — Time  having  been  given,  can  it  be 
said  that  there  was  no  further  consideration  for  the  latter  bills  than  for 
the  first  ?]  If  it  was  any  part  of  the  consideration  that  the  first  bill 
had  been  given  for  a  gaming  debt,  the  plea  is  sustained.  Unless  that 
supposition  is  impossible,  the  verdict  was  well  given  for  the  defendant. 
Bat,  if  necessary,  the  defendant  would  now  ask  that  the  amendment 
might  be  made,  as  the  variance  was  one  by  which  the  plaintiff  could  not 
be  misled. 

Watson  and  Edwin  JameSj  control. — The  plea,  as  it  stands,  is  no 
answer ;  and  the  evidence  would  not  *support  any  plea  which  r^Acta 
would  amount  to  one.  It  appears  that  there  was  a  gaming  debt  ^ 
of  lOOZ.  between  Arbuthnot  and  the  defendant ;  that  Arbuthnot  gave 
a  direction  to  the  defendant  to  pay  lOOZ.  to  the  plaintiff,  and  defendant 
gave  plaintiff  an  acceptance  for  that  sum.  The  bill  being  due  and 
unpaid,  the  plaintiff  gave  time,  and  took  other  bills.  The  consideration 
for  these  was  the  suspension  of  the  plaintiff's  remedy  on  the  first  bill : 
and,  supposing  that  he  had  no  knowledge  of  the  transaction  on  which 
the  first  bill  was  given,  this  consideration  was  a  valid  one.  Nor  is  it 
pleaded  here  that  he  had  such  knowledge.  The  plea  only  avers  that  he 
had  notice  of  the  gaming  consideration  when  the  last  two  bills  were 
given.  But  there  was  then  a  consideration,  between  the  plaintiff  and 
defendant,  other  than  the  illegal  one,  namely  the  giving  time  on  a  bill 
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which  the  plaintiff,  who  was  no  party  to  the  gaming,  might  have  enforced. 
[Pattbson,  J. — In  Boulton  v.  Coghlan,  1  New  Ca.  640,  S.  C.  1  Scott, 
588,  there  was  no  consideration  bi^t  the  giving  time.  The  plaintiff  was 
endorsee  of  a  person  to  whom  the  winner  at  play  had  endorsed  the  first 
bill.  Here  the  plaintiff  was  drawer  and  payee  of  all  the  bills :  he  might 
have  sued  on  the  original  consideration,  if  it  had  been  a  valid  one. 
Therefore  it  must  be  taken  that  the  original  debt  is  part  of  the  con- 
sideration for  the  bills.]  The  insufficiency  of  the  aUegation  that  the 
plaintiff  took  the  latter  bills  with  knowledge  of  the  gaming  shows  that 
at  least  the  plea  ought  to  have  stated  the  real  transaction.  When  & 
gaming  security  was  bad  in  whosesoever  hands  it  was,  the  reason  for 
requiring  particularity  of  averment  was  less,  not  greater.  The  sub- 
♦d9Q1  ^^^^^^^  objection  which  prevailed  *both  in  Boulton  v.  Coghlan, 
-'  and  in  David  v.  Preece,  5  Q.  B.  440  (E.  C.  L.  R.  vol.  48),  wsd, 
that  the  security  was  alleged  to  have  been  given  in  satisfaction  of  one 
cause  of  action  but  was  in  truth  given  in  satisfaction  of  another :  and 
the  variance  was  deemed  so  essential  that  the  Court  in  the  former  case 
could  not  allow  an  amendment,  nor  could  the  Judge  at  nisi  prius  amend 
in  the  latter.  As  to  amending  in  the  present  case ;  that  privilege  is 
introduced  only  to  correct  a  variance  :  here  the  objection  is  not  merely 
variance,  but  that  a  wrong  defence  is  set  up.  The  plea  is  that  the 
defendant  accepted  in  consideration  of  a  gaming  debt,  the  plaintiff  hav- 
ing notice  of  the  nature  of  such  debt  when  these  bills  were  given :  the 
defence  is  that  they  were  given  in  renewal  of  a  previous  bill,  the  plain- 
tiff having  had  notice  of  the  unlawful  consideration  when  that  bill  was 
given.  An  amendment  raising  that  defence  would  send  the  parties  to 
trial  on  a  new  question,  requiring  different  evidence.  [Lord  Campbell, 
C.  J. — If  the  facts  relative  to  the  substitution  were  undisputed,  I  should 
think  there  would  be  power  to  make  this  amendment,  and  that  it  would 
be  wise  to  exercise  the  power.]  Our,  adv.  vnU, 

Lord  Campbell,  C.  J.,  in  this  term  (January  22d),  delivered  the 
judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  for  the  defendant  on  his  last  plea 
ought  not  to  be  disturbed,  as  all  the  material  allegations  in  this  plea 
were  proved.  The  plaintiff's  counsel  rested  their  objection  on  the 
authority  of  Boulton  v.  Coghlan,  1  New  Ca.  640,  S.  C.  1  Scott,  588. 
*i'^m  entirely  approve  of  that  decision.     *There  the  plea,  after 

^  stating  the  loss  of  the  money  at  play,  went  on  to  allege  that,  the 
said  money  being  so  lost,  it  was  agreed  between  the  defendant  and 
Aldridge  that  the  payment  thereof  should  be  secured  by  the  promissory 
note  of  the  defendant ;  and  that,  in  pursuance  of  that  agreement,  the 
defendant  made  the  promissory  note  on  which  the  action  was  brought. 
The  replication  denied  that  the  promissory  note  was  made  by  the  de- 
fendant in  pursuance  of  the  alleged  agreement.  The  evidence  was  that 
the  defendant,  having  lost  the  money  to  Aldridge  at  hazard,  accepted 
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and  gave  him  a  bill  of  exchange  for  the  amount  on  the  23d  July,  188S  r 
that  Aldridge  then  endorsed  this  bill  to  Knight :  that,  in  the  month  of 
December  following,  the  defendant  requested  Knight  to  take  a  promis- 
sory note  at  six  months'  date  as  a  substitution  for  the  bill :  that,  Knight 
consenting,  the  promissory  note  on  which  the  action  wa^  brought  was 
made  and  delivered  to  him :  and  that  Knight  endorsed  this  note  to  the 
plaintiff.  Lord  Chief  Justice  Tindal  and  the  other  Judges  of  the  Com- 
mon Pleas  very  properly  held  that  the  plea  was  not  proved,  for  the 
note  had  not  been  made  in  pursuance  of  the  agreement  stated  in  the 
plea,  but  in  pursuance  of  another  agreement  between  other  parties.  In 
the  present  case,  however,  the  plea,  after  stating  the  loss  of  the  100/., 
goes  on  to  allege  that  the  two  bills  of  exchange  on  which  the  action  is 
brought  were  given  and  accepted  by  the  defendant  in  consideration  of 
the  said  sum  of  1002.  so  lost  by  betting  as  aforesaid,  and  to  secure  the 
payment  thereof.  The  replication  of  De  injuri&  puts  the  whole  plea  in 
issue ;  but  this  allegation  was  proved.  The  two  bills  were  given  in  con- 
sideration of  the  1002.  so  lost  by  betting,  and  to  secure  the  payment 
thereof.  This  was,  at  all  events,  '''part  of  the  consideration.  The  y^^qi 
plea  adds  that  there  was  no  other  consideration  for  the  accept-  ^ 
ances ;  but  this  is  an  unnecessary  allegation,  not  requiring  to  be  proved ; 
and,  if  we  are  to  understand  that  forbearance  to  sue  upon  the  first  bill 
for  1002.  was  likewise  a  consideration  for  the  acceptances,  the  plea  is 
not  disproved,  and  is  still  a  bar  to  the  action,  as  the  bills  on  which  the 
action  is  brought  are  tainted  and  nullified  if  any  part  of  the  considera- 
tion was  illegal.  As  the  law  now  stands,  the  illegality  of  the  gaming 
consideration  would  be  immaterial  to  a  bonft  fide  holder  without  notice 
of  the  consideration ;  but  the  plea  goes  on  to  allege  (what  was  distinctly 
proved)  that  the  plaintiff,  before  and  at  the  several  times  when  the 
bills  were  made  and  accepted,  had  notice  of  the  premises  aforesaid,  and 
took  the  said  bills  from  the  defendant  with  the  said  notice.  We  have 
therefore  come  to  the  conclusion  that  in  this  case  there  is  neither  defi- 
ciency of  proof  nor  variance ;  and  that  the  application  to  amend  the 
plea  is  unnecessary. 

An  exception  was  taken  to  the  validity  of  the  plea  on  the  ground 
that  Stat.  8  &  9  Vict.  c.  109,  s.  18,  does  not  expressly  avoid  securities 
given  for  a  gaming  debt :  but  stat.  5  &  6  W.  4,  c.  41,  s.  1,  does  enact 
that  such  securities  shall  be  deemed  to  have  been  made  for  an  illegal 
consideration ;  and  they  are  therefore  void  except  in  the  hands  of  a 
bonft  fide  holder  without  notice. 

The  rule  must  therefore  be  discharged.  Rule  discharged. 


s2 
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•1Q01  *Tl»e  AGRICULTURAL  CATTLE  INSURANCE  COMPANY 
J        V.  Sir  JOHN  FOSTER  FITZGERALD,  Knight. 

In  an  action  of  debt  for  calls  by  a  Company  formed  nnder  staL  7  A  8  Viok  o.  110 :  pleas,  Naa- 
qoam  indebitatus,  and  that  the  Company  was  not  completely  registered:  issnes  thereon:  it  ij 
not  indi  pensable  that  the  plaintiffs  should  produce  Uieir  eertifioate  of  registration,  bat  the 
registering  may  be  prored  aliunde ;  the  certificate  itself  not  being  in  issue. 

If,  in  such  an  action,  the  Company's  deed  of  settlement  be  produced  in  evidence  to  prove  the 
defendant  a  shareholder,  and  therefore  liable  under  sect  55  of  the  act,  the  deed  is  availaUa 
for  this  purpose,  though  it  appear  tha^  since  execution,  the  name  of  a  shareholder,  subscribed 
before  that  of  the  defendant,  has  been  erased,  and  the  erasure  be  not  accounted  for. 

Debt  for  a  call  on  100  shares  in  the  above  Company.  The  count 
stated  the  plaintiffs  to  be  <<  a  company  completely  registered,  and  which 
before  the  commencement  of  this  suit  had  obtained  a  certificate  of 
complete  registration  according  to"  stat.  7  &  8  Vict.  c.  110.  Count 
for  interest. 

Pleas.  1.  Never  indebted.  Issne  thereon.  2.  To  Ist  count.  That 
the  plaintiffs  were  not  before  or  at  the  time  of  the  commencement 
of  this  suit  a  Company  completely  registered  according  to  the  statute 
in  the  1st  count  mentioned,  in  manner  and  form,  &c. :  conclusion  to  the 
country.  Issue  thereon.  8.  To  Ist  count.  That  plaintiffs  were  a 
Company  formed  after  the  passing  of  the  said  act  of  Parliament,  but 
were  not  formed  by  any  deed  in  writing  under  the  hands  and  seals  of 
the  shareholders  therein,  as  directed  and  required  by  the  said  act  of 
Parliament.  Verification.  4.  To  1st  count.  That  plaintiffs  were  a 
Company  formed  after  the  passing  of  the  said  act  of  Parliament,  but 
the  deed  by  which  the  said  Company  was  formed  did  not  contain  the 
several  requisite  clauses  and  other  articles  directed  and  required  by  the 
statute  in  such  case  made,  &c.     Verification. 

Replication  to  plea  8.  That  plaintiffs  were  formed  by  a  deed  in 
writing  under  the  hands  and  seals  of  the  shareholders  therein  as  directed 
^ .  qq-i  and  required  by  the  said  *act  of  Parliament.  Conclusion  to  the 
-*  country.  Issue  thereoA.  To  plea  4.  That  the  deed  by  which 
the  plaintiffs  were  formed  did  contain  the  several  requisite  clauses  and 
other  articles  directed  and  required  by  the  said  statute.  Conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex  after 
Hilary  term,  1850,  the  plaintiffs  offered  secondary  evidence  of  the  cer- 
tificate ;  but  the  defendants  objected  that  the  proof,  which  was  given, 
of  search  for  the  original  was  not  sufficient ;  and  the  learned  Judge 
ruled  accordingly.  (It  is  not  thought  necessary  to  report  the  facts  and 
arguments  bearing  upon  this  point.)  The  plaintiffs  then  contended  that, 
on  the  pleadings  in  this  case,  proof  of  the  certificate  was  not  needed. 
The  learned  Judge  reserved  leave  to  move  for  a  nonsuit  or  verdict  for 
the  defendant  if  the  Court  should  think  that  production  of  the  certifi- 
cate was  indispensable :  and  the  plaintiffs  then  proved  fulfilment  of  the 
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other  requisites  to  complete  registration  under  stat.  7  &  8  Vict.  c.  110, 
and  the  registration  in  fact. 

The  Company *s  deed  of  settlement,  bearing  the  defendant's  signa- 
ture, was  produced.  It  was  in  the  usual  form  of  such  deeds ;  but  in 
the  schedule  of  names  subscribed  there  were  some  erasures ;  and,  in 
particular,  a  subscriber's  name  preceding  that  of  the  defendant  had 
been  struck  out.  The  attesting  witness  to  the  defendant's  signature 
thought  that  when  the  defendant  executed  the  deed  this  erasure  had 
not  been  made.  Counsel  for  the  defendant  contended  that  the  altera- 
tion vitiated  the  deed  as  against  him,  and  entitled  him  to  a  verdict  on 
the  first  issue :  and  the  learned  Judge  reserved  this  point  also.  Ver- 
dict for  plaintiffs,  with  liberty  to  move  for  a  nonsuit,  or  a  verdict  for 
defendant  on  any  of  the  issues. 

*J.  P.  WilcUj  in  the  ensuing  term,  moved  on  these  points  r^^AOA 
according  to  the  leave  reserved,  and  obtained  a  rule  nisi  in  the  ^ 
alternative  above  stated.     In  this  term,(a) 

Sir  F.  Theiiger  and  WUUb  showed  cause. — As  to  the  first  point, 
which  arises  on  the  first  two  pleas :  all  the  requisites  to  complete  regis- 
tration were  proved  to  have  been  fulfilled;  therefore  the  plaintiffs'  issues 
were  proved,  even  if  the  certificate  could  not  be  produced.  Stat.  7  ft 
8  Vict.  c.  110,  8.  25,  enacts  that  <<on  the  complete  registration  of  any 
Company  being  certified  by  the  registrar,"  such  Company,  and  the 
shareholders,  shall  be  « incorporated  as  from  the  date  of  such  certifi- 
cate," for  the  purposes  there  mentioned ;  « and  thereupon  any  cove- 
nants, or  engagements  entered  into  by  any  of  the  shareholders  or  other 
persons  with  any  trustee  on  the  behalf  of  the  Company,  at  any  time 
before  the  complete  registration  thereof,  may  be  proceeded  on  by  the 
said  Company,  and  enforced  in  all  respects  as  if  they  had  been  made 
or  entered  into  with  the  said  Company  after  the  incorporation  thereof." 
The  language  of  the  clause  recognises  registration  as  preceding  the 
certificate,  and  as  constituting  the  incorporation.  The  certificate  is 
conclusive  evidence  of  registration,  but  not  the  only  evidence :  the  fact 
may  be  proved  by  the  register  itself.  If,  however,  the  certificate  was 
necessary,  there  was  proof  sufficient  to  let  in  secondary  evidence. 
[WiOHTMAN,  J. — The  secondary  evidence  was  not  given.]  At  all  events, 
as  against  the  defendant,  a  subscriber  of  the  Company's  deed,  it  was 
suflBcient  to  show  that  they  had  done  all  that  was  necessary  for  r^^or 
^obtaining  complete  registration,  and  had  acted  as  if  registered.  ^ 

The  question  as  to  erasure  ar>3es  on  the  plea  of  Never  Indebted;  and 
it  is,  in  effect,  whether  the  rule  to  prevail  here  is  that  which  applies  to 
a  conveyance,  or  that  which  applies  to  a  mere  executory  contract. 
Davidson  v.  Cooper,  11  M.  k  W.  778, t(J)  shows  the  distinction,  which  is 
also  explained  in  1  Smith's  Lead.  Ca.  490  (3d  ed.),  note  to  Master  v. 

(o)  J&niury  11th.    Before  Lord  Cavpbbll,  C.  X,  PATrasoir,  Colbrxdgk,  and  Wightvah,  Js. 
(6)  Judgment  nffinned  on  error,  DaTidaon  v.  Cooper,  18  M.  A  W.  843.f 


485  INSURANCE  CO.  r.  FITZGERALD.    H.  T.  1851. 

Miller,  4  T.  B.  820.(a)  In  the  case  of  an  executory  contract  the  instru- 
ment is  deprived  of  its  force  by  being  altered ;  but  a  conveyance  takes 
effect  ^at  and  from  the  moment  of  execution,  as  vesting  a  right,  vbieli 
cannot  be  devested  by  a  subsequent  injury  to  the  deed.  Under  stat.  7 
&  8  Vict.  c.  110,  the  effect  of  the  deed  of  settlement  is  to  incc^orate 
the  Company,  of  which  the  executing  parties  are  members :  by  that 
formation  of  the  Company,  which  is  completed  by  registration,  under 
sect.  25j  the  liability  to  payment  of  calls  attaches.  The  action  for  a 
call  is  independent  of  the  deed,  and  is  founded  on  the  defendant's 
character  of  shareholder,  as  appears  by  sect.  55 :  the  deed  is  produced, 
not  as  a  written  contract,  but  as  proving  the  constitution  of  the  Com- 
pany and  the  defendant's  incorporation  with  it  according  to  sect.  26. 
The  instrument  is  not  a  contract  entered  into  with  the  Company :  it 
precedes  their  complete  formation,  and  is  part  of  the  machinery  pre- 
scribed by  law  for  their  incorporation :  when  the  registration  is  complete, 
the  deed  has  had  its  effect.  The  argument  for  the  defendant  must  be 
that,  if,  after  registration,  the  deed  is  altered  in  a  title,  the  Company 
itiAOfri  GCftses  to  be  ^incorporated.     The  true  principle  is  that  recognised 

-'  in  the  case  of  conveyances.  And,  further,  this  is  not  a  deed 
inter  partes,  and  the  name  of  an  individual  subscriber  is  not  an  essential 
part  of  it. 

Montague  Cliamlern  and  J,  P.  WilcUj  contrd..(() — Proof  of  the  certifi- 
cate was  an  essential  part  of  the  plaintiffs*  case.  By  stat.  7  &  8  Vict, 
c.  110,  s.  7,  a  Joint  Stock  Company  may  not  act  otherwise  than  pro- 
visionally until  it  has  obtained  a  certificate;  by  sects.  23,  24,  and.  25,  it 
is  expressly  prohibited  from  making  calls  until  it  has  obtained  such 
certificate.  Sect.  55  must  be  construed  with  reference  to  these  sections ; 
when  it  enacts  <<  that  if  any  shareholder  fail  to  pay  any  instalment  of 
capital  due  upon  or  in  respect  of  any  share  held  by  him,  when  the  same 
shall  become  due,  it  shall  be  lawful  for  any  such  Company  and  they  are 
hereby  authorized  to  sue  such  shareholder  for  the  amount  in  an  action 
of  debt,"  it  must  be  taken  to  mean  <<such  Company"  as  has  obtained 
a  certificate  and  may  make  calls :  for,  unless  there  be  such  a  certificate, 
the  instalment  cannot  be  due,  and  there  can  be  no  debt. 

The  erasure  in  the  deed  was  fatal.  The  plaintiffs  are,  under  sect.  55, 
to  prove  that  the  defendant  was  holder  of  the  shares  when  the  instal- 
ments became  due.  He  never  became  holder  except  by  virtue  of  the 
deed :  and  the  time  at  which  the  instalments  might  become  due  also 
depends  upon  the  terms  of  the  deed.  The  deed  was  therefore  an  essen- 
tial part  of  the  plaintiffs'  proof,  at  least  on  the  plea  of  Nunqnam 
Indebitatus :  and  a  deed  in  which  there  is  an  erasure  <<  hath  lost  its  force 
*d^71  ^^^  *^  become  void;"  Sheppard's  Touchstone,  p.  68,  Pigots 

-'  Case,  11  Rep.  26  b,  Master  v.  Miller,  4  T.  B.  320,(a)  and  the  note 

(a)  In  Bxeh.  Ch.SH.Bl.  140. 

{k)  The  TCft  of  this  om«  ia  nportod  by  C.  Bkekhwn,  Btq. 
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to  that  case  in  Smith's  Leading  Cases,  1  Smith's  Leading  Gases,  490, 
M  ed.,  Davidson  r.  Cooper,  11  M.  &  W.  778. t(a)  The  effect  of  blanks 
in  a  deed  is  considered  in  Hibblewhite  v.  M'Morine,  6  M.  &  W.  200.t 
A  distinction  has  been  made  between  cases  in  which  the  instrument  is 
mcreij  evidence  and  those  in  which  the  obligation  is  by  reason  of  the 
instmmenty  as  explained  by  Parke,  B.,  in  Earl  of  Falmouth  v.  Roberts, 
9  M.  &  W.  469,  471  :t  bat  in  the  present  case  the  defendant  became  a 
shareholder  by  virtue  of  the  obligation  in  the  instrument. 

Our.  adv.  vfilL 

Lord  Campbell,  C.  J.,  in  this  term  (January  18th),  delivered  judg- 
ment. 

We  are  of  opinion  that  the  rule  in  this  case  for  a  nonsuit  or  to  enter 
a  verdict  upon  some  of  the  issues  for  the  defendant  should  be  discharged. 
The  first  question  discussed  was  as  to  the  proof  of  the  «  certificate  of 
complete  registration."     The  plaintiffs'  counsel  failed  in  showing  that 
they  had  proved  at  the  trial  a  sufficient  search  for  the  original  to  let  in 
secondary  evidence  of  its  contents,  or  that  such  secondary  evidence,  if 
receivable,  had  been  adduced.     But  we  think  that  this  certificate  was 
not  a  necesary  part  of  their  case  upon  any  of  the  issues  joined.     Look- 
ing to  the  7th  and  25th  sections  of  stat.  7  &  8  Vict.  c.  110,  there  can 
be  no  doubt  that  such  a  Company  cannot  maintain  such  an  action  as  this 
until  "^it  shall  have  obtained  a  certificate  of  complete  registration ;  r^^no 
and  a  plea  that  it  had  not  obtained  a  certificate  of  complete  ^ 
registration  before  the  commencement  of  the  action  would  have  been  a 
good  bar.     No  such  plea  has  been  pleaded.    The  first  plea  is  Nunquam 
Indebitatus :   and  the  defendant's  counsel  have  strongly  insisted  that 
under  this  plea  the  plaintiffs  were  bound  to  give  the  certificate  in  evi- 
dence, as  without  it  they  had  no  power  to  order  a  call,  and  the  defendant 
never  could  have  been  indebted.     But  the  55th  section  of  the  statute 
enacts  that,  in  any  action  for  calls,  «in  the  declaration"  «<it  shall  be 
sufficient  to  state  only  that  at  the  time  of  the  commencement  of  the 
suit  the  defendant,  as  the  holder  of"  a  certain  number  of  shares  in  the 
Company,  ««was  indebted  to  the  Company  in  a  certain  sum,"  "for  cer- 
tain instalments  of  capital  then  due  and  payable  in  respect  of  the  said 
shares  ;*'  <<  and  that  if  upon  the  trial  of  any  such  action  it  shall  be  proved 
that  the  defendant  was  the  holder  of  any  share  when  such  instalments, 
or  any  of  them,  in  respect  of  the  same,  and  for  which  the  action  is 
brought,  became  due,  then  such  Comp'any  shall  recover  such  instalments^ 
or  80  much  thereof  as  is  due,  together  with  interest  for  the  same."  The 
objection  rests  entirely  upon  the  expression  **such  Company,  "(i)  from 
which  it  is  argued  that  the  plaintiffs  must  prove  that  they  had  obtained 
s  certificate  of  complete  registration  before  they  can  seek  to  take  tbe 
benefit  of  the  statute.    But  we  are  of  opinion  that  the  plea  of  Nunquam 

(a)  Jttdf^ent  affirmed  on  error,  13  M.  A  W.  843.t 
{b)  In  the  begianiDg  of  leot.  66.    See  p.  4Z6,  anid. 
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Indebitatus  does  not  put  in  issue  the  regular  formation  of  the  Company, 
and  that  under  it  the  plaintiffs  are  entitled  to  a  verdict  on  proving  the 
^4391  ^^^  making  of  the  calls,  that  '^'defendant  had  due  notice  of  them, 
''  and  that  he  was  a  shareholder  irhen  thej  were  made. 

The  advisers  of  the  defendant  seem  to  have  been  aware  of  this ;  and 
therefore  they  have  pleaded  secondly  <<  that  the  plaintiffs  were  not  before 
or  at  the  commencement  of  this  suit  a  Company  completely  registered." 
This  is  a  traverse  of  part  of  an  averment  with  which  the  declaration 
begins ;  for,  after  stating  the  corporate  name,  they  add  "  being  a  Com- 
pany completely  registered,  and  which  before  the  commencement  of  this 
suit  had  obtained  a  certificate  of  complete  registration  according  to  the 
form  of  the  statute,"  &c.  Under  this  plea  the  plaintiffs  did  prove  that 
they  were  in  all  respects  a  Company  completely  registered,  unless  a 
certificate  of  complete  registration  is  necessary  to  the  fact  of  registra- 
tion. We  are  of  opinion  that  it  is  not.  The  certificate  of  an  act  being 
done  is  something  different  from  the  act  itself,  and  must  be  subsequent 
to  the  act  which  is  to  be  certified.  A  certificate  of  marriage  is  no  part 
of  the  marriage  ceremony ;  and  the  marriage  must  have  taken  place 
before  a  certificate  of  it  can  be  granted.  The  defendant  here  might 
have  put  in  issue  the  certificate  of  complete  registration  as  weU  as  the 
fact  of  complete  registration ;  but  he  has  omitted  to  do  so.  Evidence 
of  the  certificate  could  not  be  necessary  under  the  third  plea,  denying 
that  the  plaintiffs  were  a  Company  formed  by  any  deed  in  writing ;  or 
under  the  last  plea,  alleging  that  the  deed  by  which  the  Company  was 
formed  did  not  contain  the  several  clauses  and  articles  required  by  the 
statute  in  that  case  made  and  provided. 

We  have  to  consider  then  the  legal  bearing  upon  these  several  issues 
of  the  fact  that,  when  the  deed  was  produced  at  the  trial,  and  proof  had 
*di01  ^^^^  given  that  *it  was  executed  by  the  defendant  as  a  share- 
■*  holder,  there  appeared  to  be  the  erasure  of  the  name  of  a  person 
who  had  signed  it  as  a  shareholder  before  him,  the  attesting  witness 
saying  he  believed  that  the  name  stood  there  without  erasure  when  the 
deed  was  executed  by  the  defendant.  The  defendant's  counsel  at  first 
contended  that  the  erasure  entitled  him  to  a  verdict  on  all  the  issues 
joined,  but  afterwards  admitted  that  it  was  material  only  under  the 
plea  of  Nunquam  Indebitatus,  or  at  least  that,  if  they  could  not  avail 
themselves  of  it  under  this  plea,  they  could  not  under  any  other.  On 
the  authority  of  Pigot's  Case,  11  Rep.  26  b.  Master  v.  Miller,  4  T.  R. 
320,  2  H.  Bl.  140,  Davidson  v.  Cooper,  11  M.  4;  W.  778,t  13  M.  k  W. 
343,t  and  many  other  cases  which  they  cited,  they  contended  that  this 
was  an  alteration  of  the  deed  in  a  material  part,  and  that  thereby  the 
deed  was  nullified  for  all  purposes.  We  must  consider  for  what  pur- 
.pose  the  deed  was  offered  in  evidence  under  the  plea  of  Nunquam 
Indebitatus.  It  was  only  to  prove  that  the  defendant  was  a  shareholder. 
It  may  be  doubted  whether  the  line  drawn  through  the  name  of  a  share* 
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holder  standing  before  the  defendant's  could  affect  the  defendant's  lia- 
bility, or  be  considered  an  alteration  of  the  deed  as  to  him  within  the 
rule  upon  this  subject,  whether  the  line  had  been  drawn  through  the  name 
properly  or  improperly ;  but,  at  all  events,  we  think  that  the  erasure 
does  not  prevent  the  deed  from  being  given  in  evidence  to  prove  that 
the  defendant  executed  it  as  a  shareholder.  There  is  no  ground  for 
saying  that  if  a  deed  be  altered  in  a  material  part  it  is  rendered  void 
from  the  beginning.  It  ceases  to  have  any  new  operation ;  and  no 
action  can  be  brought  in  respect  of  any  pending  '^'obligation  which  r^ji^ 
would  have  arisen  from  it  had  it  remained  entire ;  but  it  may  still  ^ 
be  given  in  evidence  to  prove  a  right  or  title  created  by  its  having  been 
executed,  or  to  prove  any  collateral  fact.  This  is  not  an  action  on  the 
deed,  but  upon  the  act  of  parliament  which  renders  the  defendant  liable 
to  be  sued  in  this  form  if  he  was  a  shareholder  when  the  calls  were  made. 
His  execution  of  the  deed  shows  that  he  was  then  a  shareholder ;  and 
the  erasing  of  the  name  of  another  shareholder,  rightfully  or  wrongfully, 
could  not  devest  from  the  defendant  the  shares  which  he  before  held. 
The  deed  therefore  was  evidence  that  he  was  a  shareholder  when  the 
calls  were  made.  For  these  reasons  we  think  that  it  was  unnecessary 
for  the  plaintiffs  to  explain  the  erasure  by  showing  that  it  arose  from 
accident,  or  was  the  act  of  a  spoliator,  or  was  justifiably  done,  the  share- 
holder having  ceased  to  be  a  member  of  the  Company':  and  that  upon 
the  evidence  adduced  at  the  trial  they  are  entitled  to  retain  their 
verdict  upon  all  the  issues.  Rule  discharged. 


*HALFORD  V.  CAMBRON'S  COALBROOK  Steam  Coal  and  ^^..^ 
SWANSEA  and  LOUGHOR  Railway  Company.        ■-  "^^ 

Uader  stat.  7  A  8  Vict  e.  110,  a.  45,  if  »  biU  of  ezohaage  dnwn  upon  a  Joint  stock  compunj 
regnUitdd  by  tbat  act  be  accepted  bj  two  of  the  directon,  the  aeeeptanoe  !•  Toid  ai  against  the 
Company  if  not  **  ezprcBied"  "  to  be  aoeepted"  by  inch  direeton  "  on  behalf  of  such  CompaDy/' 
thongh  the  elanse  does  not  contain  any  words  of  nnllification. 

But,  where  a  bill,  drawn  upon  the  Company  by  their  corporate  name  and  eealed  with  their  seal, 
having  the  name  of  the  Company  oiroumicribed,  was  aoeepted  by  two  persons  styling  them- 
selves directors  of  the  Company,  appointed  to  accept  that  bill,  and  the  acceptance  was  counter- 
signed by  the  Company's  secretary. 

Held,  that  saoh  acceptance  was  safficiently  express. 

Assumpsit.  The  declaration  stated  that  plaintiff  mad«  his  bill  of 
exchange,  and  directed  the  same  to  defendants,  and  thereby  required 
defendants  to  pay  to  the  order  of  plaintifi'  208Z.,  three  months  after 
date ;  and  that  defendants  accepted  the  said  bill  and  promised  to  pay, 
&c.  Count  on  an  account  stated.  Pleas.  To  1st  count :  That  defend* 
ants  did  not  accept,  in  manner  and  form,  &c.  To  2d  count:  Non 
assumpsit.     Issues  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  during  this 
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term,  it  appeared  that  the  defendants  were  a  Companj  registered  nnder 
Stat.  7  &  8  Vict.  c.  110.     The  bill  was  produced ;  it  was  directed  tc 
the  Company  by  their  corporate  name,  and  was  sealed  with  the  corporate 
seal,  which  had  the  name  of  the  Company  circumscribed;  and  the 
acceptance   was    countersigned    by  the   secretary   of  the  Company, 
describing  himself  as  such.     The  acceptance  was  as  follows : 
"  Accepted 
John  Barham, 
Edmund  Norcott, 
Directors  of  Cameron's  Coalbrook,'*  &c.,  Company,  appointed  to  accepi 
this  bill." 

*A.±^i       *^*  ^*®  objected  that  this  acceptance  was  void,  because  not 
-'  conformable  to  stat.  7  &  8  Wict.  c.  110,  s.  45.(a)    Erls,  J., 
reserved  leave  to  move  to  enter  a  nonsuit  if  the  Court  should  be  of 
this  opinion ;  and  the  plaintiff  had  a  verdict.     In  the  same  term(i) 

M.  Smith  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not 
be  entered. — A  rule  nisi  has  been  granted  this  term  by  the  Coiirt  of 
Exchequer  in  another  action  against  the  Company  on  an  acceptance  by 
their  directors  in  the  same  form  as  this,  except  that  the  words  there 
are  « appointed  by  resolution  to  accept,"  instead  of  reappointed  to 
accept."  In  neither  case  is  the  acceptance  << expressed*'  to  be  made  on 
behalf  of  the  Company.  The  directors  accepting  do  not  even  6tat^ 
that  they  are  appointed  by  the  Company.  The  regulation  given  by  the 
statute  must  be  literally  obeyed.  The  case  is  like  those  on  the  attesta- 
tion of  a  warrant  of  attorney,  where  subscribing  <<  as  the  attorney'* 
♦J.44.1  ^^  ^^^^  ^®^*  *insuflBcient.(<?)  [Lord  Campbell,  C.  J.— The 
•^  Court  of  Exchequer  may  have  granted  their  rule  on  grounds 
which  do  not  appear  to  us.  I  should  wish  to  see  the  bill  of  exchange 
in  each  case.  Erlb,  J. — If  the  statute  admits  of  the  construction 
now  contended  for,  it  would  seem  to  be  a  law  contrived  for  the  purpose 
of  enabling  debtors  to  defeat  their  just  creditors.  Lord  Campbell, 
C.  J. — ^It  certainly  would  give  companies  a  power  of  evading  their 
creditors,  which  I  hope  they  will  not  use.]  Our.  adv.  wU- 

Lord  Campbell,  C.  J.,  on  a  subsequent  .day  of  the  term  (Jannvy 
22d),  delivered  the  judgment  of  the  Court. 

(a)  Sect  45  enacts,  u  to  bills  of  ezehftnge  made,  aooepted,  Ao.,  on  behalf  of  aoy  Coib]mb7 
regulated  by  this  aot»  that,  if  the  directors  be  aatborixed  by  deed  of  settlement  or  by-lav  to  imm 
or  accept  bills  or  notesi  "  then  erery  snob  biU  of  exchange  or  promissory  note  shidl  be  made  w 
accepted  (as  the  case  may  be)  by  and  in  the  names  of  two  of  the  directora  of  the  OoBspsny  oq 
whose  behalf  or  account  the  same  may  be  so  made  or  accepted,  and  ahatt  be  hjf  raei  dirtdmt 
exprtned  to  be  made  or  aecepted  by  them  on  behalf  of  «ueA  Companjf  ;  and  that  every  svek  bfll 
of  exchange  and  promissory  note  so  made  or  accepted  as  aforesaid  shaU  be  eoonterrigned  by  ft« 
■eeretary  or  other  appointed  officer  of  the  Company  in  whose  behalf  the  s»rae  is  expressed  to  be 
made  or  aecepted :"  Proriso,  <'  that  every  such  Company  on  whose  behalf  or  aoeonnt  any  biD 
of  exchange  or  promissory  note  shall  be  made,  accepted,  or  endorsed,  in  manner  and  form  sfor*- 
•aid,  shaU  and  may  sue  and  be  sued  thereon,  as  fully  and  effectually,  and  in  the  same  maaser,  si 
in  the  ease  of  any  contract  made  and  entered  into  under  their  common  seal." 

(6)  Januaiy  16th.    Before  Lord  Campbell,  C.  J.,  Pattisoit,  ColbbidcBi  and  Bbu^  iu 
.    (e)  8ee  HU»bert  v.  Barton,  10  M.  A  W.  678.t 
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Having  taken  time  to  consider  the  motion  for  a  rule  to  set  aside  the 
verdict  for  the  plaintiff  in  this  case,  having  had  an  opportunity  of 
inspecting  the  bill  of  exchange  on  which  the  action  is  brought,  and 
having  attentively  compared  the  form  of  the  acceptance  with  the  requi- 
sitions of  the  act  of  parliament  on  which  the  objection  is  founded,  wc 
are  of  opinion  that  no  rule  ought  to  be  granted.  However  unconscien- 
tious the  objection  may  be,  and  whatever  facility  to  fraud  might  arise 
from  effect  being  given  to  it,  still  it  must  prevail  if  the  bill  is  not  ac- 
cepted substantially  as  the  legislature  has  directed.  Although  there 
are  no  words  of  nullification,  the  meaning  of  the  enactment  must  be 
taken  to  be,  that  companies  of  the  description  therein  mentioned  shall 
only  be  liable  as  acceptors  of  a  bill  of  exchange  where  the  bill  has  been 
accepted  by  and  in  the  names  *of  two  of  the  directors  of  the  r*^^/- 
Company  on  whose  behalf  it  is  accepted,  they  expressing  that  it  *- 
is  <<  accepted  by  them  on  behalf  of  such  Company."  But  we  think 
that  there  is  no  necessity  for  the  very  words  and  syllables  here  men- 
tioned to  be  written  by  the  two  directors  on  the  face  of  the  bill.  Ac- 
cording to  Dr.  Johnson,(a)  the  meaning  of  the  verb  "to  express"  is 
« to  represent  in  words ;  to  exhibit  by  language ;"  "  to  show  or  make 
known  in  any  manner."  Now,  do  not  the  two  directors  who  have 
accepted  this  bill  represent  in  words,  exhibit  by  language,  show  and 
make  known,  that  the  bill  is  accepted  by  them  as  directors  on  behalf 
of  the  Company  ?  The  bill  is  drawn  on  the  Company  by  its  corporate 
name ;  it  is  sealed  with  the  corporate  seal  having  the  corporate  name 
of  the  Company  circumscribed ;  and  it  is  countersigned  by  the  Secre- 
tary to  the  Company  who  so  describes  himself.  Then  the  two  directors 
write  upon  the  bill  "accepted,"  sign  their  names  under  that  word,  and 
add:  "Directors  of  Cameron's  Coalbrook  Steam  Coal  and  Swansea 
and  Loughor  Railway  Company,  appointed  to  accept  this  bill."  Can 
it  be  reasonably  contended  that  this  bill  is  not  "by  such  Directors 
expressed  to  be"  "  accepted  by  them  on  behalf  of  such  Company  ?" 
By  whom  are  they  represented  to  be  appointed  to  accept  the  bill  7 
Unquestionably  by  the  Company  who  are  the  drawees.  Do  not  the 
directors  represent  that  they  act  under  that  appointment?  Is  not  this 
a  representation  by  them  that  the  bill  is  "  accepted  by  them  on  behalf 
of"  the  "  Company  ?" 

We  should  not  have  considered  it  necessary  to  say  so  much  upon  the 
f^ubject,  had  we  not  been  informed  that  *another  Court,  in  a  ri^AAi* 
similar  case,  had  granted  a  rule  to  show  cause  why  the  verdict  *- 
should  not  be  set  aside.    We  entertain  the  most  sincere  respect  for  the 
doubts  of  that  Court;  but,  none  of  us  entertaining  any  doubt  our 
selves,  we  think  we  cannot  with  propriety  grant  a  rule  which  might  for 

(a)  Johnson'i  DicUoDary  in  verb  "  to  express." 
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a  considerable  time  prevent  the  plaintiff  from  enforcing  payment  of  ^ 
just  demand.    •  Rule  refuBed.(a) 

(a)  The  Court  of  Excheqaer,  to  the  case  here  referred  to,  decided  aftenraxdB  in  oonformity 
"with  the  above-reported  judgment,  though  with  doubt;  Edward  v.  Cameron's,  Ac,  Railway 
Company,  6  Exoh.  269.  f 


The  QUEEN  v.  The  Inhabitants  of  KNARESBOROUGH.(a)  Jan.  22. 

If  a  person  having  a  sufficient  estate  within  a  pariah  is  aotnaUy  resident  on  it,  he  is  settled  iu 
that  parish,  provided  he  has  resided  there  in  all  forty  days,  though  they  are  not  continnoiu, 
and  he  has  been  in  the  interval  settled  elsewhere. 

On  appeal  against  an  order  of  two  Justices  removing  John  Wheatley, 
his  wife  and  children,  from  the  township  of  Knaresborough  to  the  town- 
ship of  Coneythorpe  (both  in  the  West  Riding  of  Yorkshire),  the  Ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

In  1828,  John  Wheatley  the  elder,  the  father  of  the  pauper,  pur- 
chased a  freehold  house,  outbuildings,  and  thirteen  acres  of  land  in  the 
township  of  Coneythorpe,  and  the  same  were  conveyed  to  him  in  fee 
for  800i.,  which  was  bon&  fide  paid  by  him,  and  were  occupied  by  him 
as  owner  from  that  time  until  and  throughout  the  years  1836,  7,  8. 
The  said  J.  W.  the  elder  also  hired,  rented,  and  occupied  a  dwelling- 
*J.471  ^^^se,  outbuildings,  and  *twenty-six  acres  of  land  in  the  town- 
-'  ship  of  Cattal  in  the  said  Riding,  at  the  yearly  rent  of  46^,  for 
one  whole  year  from  the  6th  of  April,  1836,  to  the  6th  of  April,  1837, 
and  duly  paid  the  said  rent.  During  the  same  year  he  was  duly  rated 
in  respect  of  such  premises  to  the  relief  of  the  poor  of  the  township 
of  Cattal,  and  duly  paid  the  said  rates,  and  actually  occupied  the  pre- 
mises for  the  whole  of  the  said  year,  under  the  said  hiring.  He  also 
slept  for  more  than  forty  days  in  such  year  in  Cattal,  and  thereby 
gained  a  settlement  and  was  settled  in  Cattal  on  the  6th  of  April,  1837. 
The  township  of  Cattal  is  about  six  miles  from  Coneythorpe.  There 
was  no  sufficient  evidence  to  show  where  J.  W.  the  elder  had  slept  on 
the  night  of  the  5th  and  6th  of  April,  1837,  but  it  was  admitted  that 
between  the  6th  and  27th  of  April,  1837,  he  resided  and  slept  on  his 
said  estate  in  Coneythorpe  for  several  nights.  It  was  also  admitted 
that  J.  W.  the  elder  had,  on  the  27th  of  April,  1837,  resided  and  slept 
for  more  than  forty  days  upon  his  said  estate,  since  the  purchase  there- 
of, in  Coneythorpe.  It  was  admitted  further  that  he  had,  from  the  time 
of  the  purchase  of  the  said  estate  until  the  making  of  the  said  order, 
resided  within  ten  miles  of  Coneythorpe.  The  pauper  continued  to  be 
a  member  of  his  father's  family  until  the  27th  of  April,  1837,  on  which 

(a)  This  case,  argued  and  decided  on  January  22d,  has  been  accidentaUy  mtsplaeed. 
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day  he  became  emancipated,  and  had  done  no  act  to  gain  a  settlement 
in  his  own  right. 

If  this  Court  should  be  of  opinion  that  the  settlement  of  the  pauper 
as  derived  from  his  father  was  in  Gonejthorpe,  the  order  of  Sessions 
was  to  be  quashed ;  but,  if  in  Gattal,  then  the  order  of  Sessions  was  to 
be  confirmed. 

Pashletfy  in  support  of  the  order  of  Sessions. — The  *pauper*s  r^JAo 
settlement  is  that  of  his  father  on  27th  April,  1837.  The  settle-  '- 
ment  acquired  in  Cattal  on  6th  April,  1837,  bj  the  father  extinguished 
the  previous  settlement,  if  there  was  one,  in  Coneythorpe.  Then  to 
acquire  a  fresh  settlement  in  Coneythorpe  forty  days'  residence  sub- 
sequent to  that  date  was  required.  \_Per  Curiam. — The  contrary  has 
been  held  as  to  settlements  by  service  under  apprenticeship*]  Lord 
Kbnyon,  in  Rex  v,  Brighthelmston,  5  T.  R.  188,  disapproved  of  the 
principle  of  these  decisions,  and  it  should  not  be  extended  to  new 
cases. 

Overend  and  Pickering^  contrd,  were  not  heard. 

Lord  Campbell,  C.  J. — It  is  very  true  that  a  person  cannot  have 
two  settlements  at  one  -and  the  same  time ;  but  his  settlement  may 
fluctuate  from  time  to  time  according  to  circumstances.  Such  is  the 
case  when  the  settlement  depends  on  apprenticeship  and  residence, 
where  the  settlement  depends  on  the  place  at  which  the  party  is  actually 
resident  at  a  particular  time.  The  same  principle  must  be  applicable 
to  estate  and  residence  as  to  apprenticeship  and  residence.  Tou  must 
look  to  the  last  residence. 

Patteson,  Coleridge,  and  Wiohtman,  Js.,  concurred. 

Order  of  Sessions  quashed.(a) 

(a)  Reported  bj  C.  Blaokbani,  Esq. 


♦The  QUEEN  v.  The  Overseers  of  MANCHESTER.     [*449 

Poor  rata  wu  anesMd  on  part  of  a  building  occupied  by  a  Society,  the  mlei  of  which  declared 
that  it«  parpoeet  were  "  the  promotion  of  literatare,  seienoe,  and  the  arte."  The  Society  wai 
partly  sopported  by  annual  Toluntary  contribution!,  and  had  obtained  a  certificate  that  it  was 
entitled  to  the  benefit  of  itat  6  A  7  Vict  e.  36,  b.  1.  ObjectionB  to  the  claim  of  exemption 
under  the  act  were  raised  for  the  deciaion  of  this  Court  under  the  foUowing  circumstances. 

1.  The  building  was  the  property  of  the  Society.  The  part  in  question  was  occupied  by  it  wholly 
for  its  own  purposes :  the  rest  was  let  to  tenants :  the  tenants  were  rated  in  respect  of  their 
own  occupations.  The  rents  were  received  by  the  Society,  and  formed  part  of,  and  were  applied 
as,  its  general  funds : 

Held,  That  this  fact  did  not  affect  the  exemption  from  rates  of  the  part  occupied  by  the  Society. 

2.  The  Society  exhibited  on  the  premises,  at  intervals,  works  of  art,  which  it  allowed  to  be  sold 
there.  The  Society  paid  the  carriage  of  such  works  of  art  as  were  sent  to  its  exhibition  from 
a  distance,  and,  on  the  sale  of  such  of  these  as  were  sold,  receired  five  per  cent  on  the  price 
to  defray  the  expense  of  carriage,  to  which  purpose,  however,  the  receipt  was  not  adequate. 
Strangers  were  admitted  to  the  exhibitions  on  payment  at  the  door. 

Held,  that»  the  exhibitions  appearing  to  be  made  bonH  fide  with  a  view  of  promoting  the  fine 
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arts,  the  receipt  of  monej,  as  above,  in  the  coarse  of  each  exhibitions  did  not  afleet  the 
exemption. 

3.  In  the  trust  deed  of  the  Society  was  a  power  to  nse  the  premises  **  for  the  imparting  and 
diffaslon  of  edacation  and  knowledge  consistent  with  the  general  purposes  of  the  InstitutioD.'' 

Held,  that  these  words  did  not  authorize  the  use  of  the  buildings  for  the  diffusion  of  edaea- 
tion  or  knowledge,  except  as  connected  with  the  general  purposes  of  the  Institution,  vi:. 
the  promotion  of  science,  literature,  and  the  fine  arts ;  and  therefore  did  not  prejudice  tbe 
exemption. 

4.  The  trust  deed  of  the  Society  contained  a  provuion  that  on  its  dissolution  the  property  should 
be  sold,  and  the  proceeds  divided  among  the  then  members. 

Held,  that  this  was  no  answer  to  the  claim  of  exemption :  the  provision  not  appearing  by  the 
case  to  be  a  pretext  for  oecamulation. 

On  appeal  to  the  Manchester  Quarter  Sessions  by  the  trustees  of  The 
Rojal  Manchester  Institution  against  the  after-mentioned  poor  rate, 
the  Sessions  ordered  the  rate  to  be  amended  by  striking  out  the  assess- 
ment on  the  premises  called  "  The  Royal  Institution"  occupied  by  the 
Society  called  <<The  Royal  Manchester  Institution,"  subject  to  the 
opinion  of  this  Court  on  a  special  case,  which  was  stated  in  substance 
as  follows. 

The  material  ground  of  appeal  was  that  the  premises  were  exempt 
under  stat.  6  &  7  Vict.  c.  36.  It  was  admitted  that  the  rate  was  (except 
as  to  the  liability  of  the  property  to  be  rated)  duly  made,  and  that,  if 
*4'501  *^^  ^property  was  liable,  the  appellants  were  proper  persons  to 
-^  be  rated  in  respect  of  it :  and  that  the  barrister  appointed  to 
certify  the  rules  of  Friendly  societies  had  certified  that  the  Society  waa 
entitled  to  the  benefit  of  stat.  6  &  7  Vict.  c.  36.  The  case  stated  that 
the  building  in  question  was  built  by  the  Society  from  funds  subscribed 
by  a  number  of  shareholders ;  and  that  the  property  is  now  vested  in 
trustees  upon  trust  to  permit  the  same  to  be  used  for  certain  purposes 
connected  with  literature  and  the  fine  arts :  That  the  Society  lets  off 
rooms  in  the  building  and  cellars  under  the  same  at  rents  (stated  in  the 
case  to  amount  in  all  to  2021,  per  annum)  to  tenants,  one  of  whom 
occupied  his  part  as  a  bonded  wine  vault :  these  tenants  were  separately 
rated :  That  the  rents  received  from  the  tenants  form  part  of  and  are 
applied  as  the  general  funds  of  the  Society :  That  the  funds  of  the 
Society  are  derived  partly  from  contributions  as  mentioned  by  the  rules : 
That  the  Institution  is  occupied  by  the  said  Society  and  used  by  it  for 
carrying  out  its  purposes  as  follows :  lectures  are  given  there  upon 
literary  and  scientific  subjects,  to  which  the  members  have  free  admit- 
tance ;  and  officers,  literary  and  ftcientific  persons,  artists  and  strangers 
are  admitted  gratuitously  on  application  to  the  council :  That  the  lectures 
are  paid  for  by  the  Society,  or  delivered  gratuitously :  That  the  lecture 
theatre  has  occasionally  been  lent  or  let  to  other  societies,  but  not  during 
the  present  year  or  since  the  rules  of  the  Society  were  certified :  That 
conversaziones,  soirees  or  other  meetings  of  the  members  are  held  on 
certain  evenings  during  the  winter  months,  to  which  the  person  reading 
the  paper  can  invite  twenty  friends,  and  the  chairman  of  the  meeting 
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ten  friends,  and  the  *leading  literary  and  scientific  persons  of  r:|tj^r^ 
the  neighbourhood  have  free  admission :  That  exhibitions  of  paint-  ^ 
ings  and  works  of  art  are  annually  or  more  frequently  held,  to  which 
members  are  admitted  free,  and  strangers  on  payment  of  an  entranee 
fee :  the  carriage  of  the  paintings  to  and  from  the  exhibition  is  paid  by 
the  Society ;  but  for  those  paintings  coming  from  a  distance  which  may  be 
sold  at  the  exhibition  the  Society  deduct  five  per  cent,  on  the  price  at 
which  the  paintings  are  sold,  to  defray  the  expense  of  carriage,  no 
deduction  being  made  from  the  price  of  paintings  by  local  artists ;  this 
percentage  is  paid  into  the  general  fund,  but  does  not  amount  to  the 
expense  of  carriage :  books  containing  the  names  and  addresses  of  the 
artists  and  the  prices  of  their  paintings  are  also  placed  in  the  exhibition 
room  during  the  exhibition  of  paintings,  and  the  officer  of  the  Institution 
in  attendance  has  permission,  upon  which  he  occasionally  acts,  to  sell 
the  same  on  behalf  of  the  artists  at  the  prices  fixed  by  them,  and  mark 
the  pictures  as  sold ;  and  an  officer  of  the  Society  receives  the  purchase* 
money  of  pictures  ^o  sold  and  hands  the  same  over  to  the  artists  after 
deducting  the  percentage  above  mentioned.  That  the  artists  occasion- 
ally sell  their  pictures  themselves  during  the  continuance  of  the  exhi- 
bition, and  pictures  sold  before  the  opening  of  the  exhibition  are 
frequently  exhibited,  as  well  as  pictures  not  intended  for  sale.  That 
no  rate  laid  since  the  passing  of  stat.  6  &;  7  Vict.  c.  86,  has  been  paid 
hitherto  in  respect  of  the  Institution,  nor  has  any  attempt  been  made 
to  enforce  such  payment. 

By  the  deed  of  settlement  of  the  real  estate  of  the  Royal  Manchester 
Institution,  dated  26th  December,  1832,  it  appears  that  two  plots  of 
land  were  purchased  for  the  '^'respective  sums  of  721Z.  and  3000/.  ri^Acq 
(subject  to  the  payment  of  certain  rents  reserved  thereout),  and  ^ 
that  the  trustees  of  the  Institution  were  to  be  seised  and  possessed  of 
the  same  on  trust  to  permit  the  same  «« to  be  used  and  employed  as  a 
museum  or  place  of  exhibition  for  works  of  art  and  science,  antiquities 
and  specimens  of  natural  history,  and  for  the  delivery  of  public  lectures 
on  subjects  of  science,  literature,  or  the  arts,  and  otherwise  for  the  im- 
parting and  difi'using  of  education  and  knowledge,  consistent  with  the 
general  purposes  of  the  said  Institution,  and  to  be  in  all  respects  con- 
ducted and  managed  as  the  council  for  the  said  Institution  for  the  time 
being  shall  from  time  to  time  direct,  subject  nevertheless  and  according 
to  the  regulations  of  the  Institution  for  the  time  being."  The  deed  of 
settlement  also  contains  provisions  that  the  trustees  of  the  Institution 
for  the  time  being,  in  case  the  Institution  shall  be  duly  dissolved  in  the 
manner  and  with  the  consent  in  that  behalf  required  by  the  regulations 
thereof  for  the  time  being,  shall  sell  the  land  belonging  to  the  Institu- 
tion and  shall  pay  the  moneys  arising  therefrom  to  the  council  of  the 
Institution  for  the  time  being,  to  be  by  them  applied  to  and  amongst 
the  several  persons  who  at  the  time  of  such  dissolution  shall  be  heredi- 
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tarj  life  governors  of  the  Institution,  the  share  of  each  hereditarr 
governor  in  such  moneys  bearing  to  the  share  of  each  governor  the  pn>- 
portion  of  three  to  two.  A  power  is  also  given  by  the  said  deed  of 
settlement  to  the  trustees  according  to  the  written  request  and  direeti<m 
of  the  council  for  the  time  being  "from  time  to  time  to  lease  and  demise 
any  part  of  the  said  hereditaments  and  premises  which  may  not  be 
deemed  requisite  for  the  purposes  of  the  said  Institution."  By  the 
^ .  .A-|  deed  of  settlement  '^'of  the  personal  estate  of  the  Royal  Institu- 
■^  tion,  also  dated  26th  December,  1832,  it  appears  that  on  the 
formation  of  the  said  Institution,  certain  regulations  were  agreed  upon 
for  the  better  management  thereof,  and  divers  other  regulations  either 
altering  or  repealing  certain  of  the  original  regulations  or  in  addition 
thereto  or  substitution  thereof,  had  been  since  from  time  to  time 
made  and  agreed  upon,  and  that  the  then  existing  rules  of  the  said 
Institution  were  specified  in  a  schedule  thereunder  written.  And  also 
that  a  permanent  fund  had  been  raised  and  vested  in  trustees  for  the 
said  institution,  who  had  appropriated  to  the  erection  of  the  building 
72802.  8«.  9(2.  Provisions  are  contained  for  appropriating  and  paying 
part  of  certain  subscriptions  and  payments,  imposed  and  made  payable 
on  the  admission  of  hereditary  and  life  governors,  to  the  trustees  to 
maintain  and  increase  the  permanent  fund  until  it  amount  to  10,000/. 
(including  the  said  sum  of  72802.  8«.  9d.)  Provisions  similar  to  those 
contained  in  the  deed  of  settlement  of  the  real  estate  are  also  contained 
in  the  settlement  of  the  personal,  for  the  sale  and  conversion  into  money 
of  the  said  personal  estate  and  effects  of  the  Institution,  and  the  di?i- 
sion  of  the  moneys  arising  therefrom,  in  case  of  a  dissolution,  among 
the  then  hereditary  governors  and  life  governors. 

By  regulations  contained  in  the  schedule  (amongst  others  which  were 
set  out  in  the  case)  it  was  provided  that  "  any  new  or  additional  regula- 
tions for  the  management  of  the  Institution  might  from  time  to  time  be 
made,  and  the  existing  regulations  of  the  Institution  for  the  time  being 
or  any  of  them  (except  the  regulation  respecting  the  dissolution  of  the 
Institution)  be  repealed  and  altered."     That  "  every  present  or  future 
^ . . .-  hereditary  '^'governor  shall  be  entitled  to  transfer  his  or  her  share 
-*  and  privileges,  rights  and  interests  to  any  person  whatsoever, 
provided  that  on  every  transfer  as  last  aforesaid  the  sum  of  102.  lOt. 
shall  be  paid  to  the  funds  of  the  Institution."     And  « that  all  the  funds 
and  moneys  of  the  Institution  shall  during  the  subsistence  thereof  be 
applied  by  or  by  the  direction  of  the  council  in  paying  the  debts  and 
demands  for  the  time  being  owing  by  the  Institution  and  in  carrying 
out  the  purposes  thereof,  namely,  the  promotion  of  literature,  science, 
and  the  arts,  in  such  manner  as  the  council  may  think  proper ;  but  no 
dividend,  gift,  or  bonus  in  money  shall  at  any  time  or  under  any  circum- 
stances be  made  unto  or  between  the  governors  or  members  of  the 
Institution  or  any  of  them." 
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If  the  Court  should  be  of  opinion  that  the  appellants  had  established 
their  claim  of  exemption  under  stat.  6  &  7  Vict.  c.  86,  the  order  of 
Sessions  was  to  be  confirmed  and  the  rate  amended  accordingly ;  other- 
wise the  order  of  Sessions  was  to  be  set  aside  and  the  rate  confirmed. 

The  case  was  argued  in  this  term.(a) 

Orampton  and  Holland^  in  support  of  the  order  of  Sessions. — Stat.  6 
&  7  Vict.  c.  86,  s.  1,  enacts  that  no  person  shall  be  liable  to  be  rated 
^<  in  respect  of  any  land,  houses,  or  buildings,  or  parts  of  houses  or 
buildings,  belonging  to  any  Society  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively,  either  as  tenant  or  as  owner,  and 
occupied  by  it  for  the  transaction  of  its  business,  and  for  carrying  into 
effect  its  purposes,  ^provided  that  such  Society  shall  be  supported  ri^Arr- 
wholly  or  in  part  by  annual  voluntary  contributions,  and  shall  '• 
not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus 
in  money  unto  or  between  any  of  its  members ;"  and  provided  that  such 
Society  shall  obtain  the  certificate  after  mentioned.  The  question  here 
is  whether  the  premises  fall  within  this  exemption,  as  part  of  a  building 
occupied,  &c.  One  point  made  at  the  Sessions  was,  that  part  of  the 
building  was  let  to  tenants,  and  occupied  by  them  not  for  the  purposes 
of  the  Institution,  and  that  the  Society  received  the  rent.  The  tenants 
are  no  doubt  rateable  for  the  part  of  the  building  occupied  by  them  ; 
but  the  receipt  of  rent  does  not  take  away  the  exemption  as  to  so  much 
as  the  Society  occupies.  The  statute  contemplates  that  the  Society 
may  be  in  part  supported  by  property  of  its  own,  provided  it  be  in  part 
supported  by  annual  voluntary  contributions.  It  also  contemplates  that 
the  Society  may  occupy  part  only  of  a  building ;  and,  if  it  do  bon& 
fide  occupy  a  part  for  the  purposes  of  the  Society,  that  part  is  exempted 
from  rateability.  The  Society  in  the  present  case  does  not  permit  any 
one  to  occupy  the  portion  of  the  premises  in  question.  That  makes  the 
distinction  between  this  case  and  Purvis  v.  Traill,  8  Exch.  844. f  There 
the  Society  was  formed  without  doubt  for  literary  and  scientific  pur- 
poses, but  the  premises  which  it  was  sought  to  exempt  from  the  rate 
were  not  occupied  for  carrying  into  effect  those  purposes.  The  Society 
allowed  them  to  be  occupied  for  miscellaneous  objects,  exhibitions  of 
dwarfs  and  Indians,  *and  meetings  for  the  purpose  of  petition-  r^j^^f; 
ing  Parliament  on  subjects  alien  from  literature,  science,  and  the  ^ 
fine  arts.  The  Court  of  Exchequer  decided  that  the  Society  occupied 
for  a  purpose  foreign  to  its  original  institution,  and  that  there  was 
therefore  no  exemption.  But  here  the  occupation  is  found  to  be  for  the 
proper  purposes. 

Then  the  objection  is  made,  that  the  Society  use  these  premises  as  a 
place  in  which  to  exhibit  pictures,  and  derive  a  revenue  from  the  pay- 
ment at  the  door,  and  receive  a  commission  on  the  price  of  such  pictures 

(a)  Janaary  19th.    Before  Lord  Campbell,  C.  J.,  Colbridge  and  Wigbtman,  Js.    Pattesov, 
J.,  was  at  the  Central  Criminal  Coart 
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as  arc  sold :  and  it  will  be  said  that  this  in  effect  makes  them  occnpy 
the  premises  beneficially  as  picture  brokers.  Under  this  statute  it  is 
wholly  immaterial  whether  the  occupation  is  beneficial  or  not.  The 
scheme  of  stat.  6  &  7  Vict.  c.  36,  is  to  encourage  societies  instituted  for 
particular  purposes  and  bonlt  fide  occupying  the  premises  for  those  pur- 
poses :  it  is  difScult  to  devise  a  more  effectual  method  for  the  promotion 
of  painting  than  by  exhibiting  the  works  of  artists  and  facilitating  their 
sale ;  and,  if  in  the  course  of  doing  so  a  revenue  accrues,  it  is  raised 
and  is  bon&  fide  spent  in  furtherance  of  these  objects  for  which  the 
Society  is  instituted.  A  revenue  might  be  raised  to  such  an  extent  and 
in  such  a  manner  as  to  lead  to  the  inference  that  the  occupation  was 
not  bonfi  fide  for  those  purposes :  perhaps  in  every  case  it  is  a  ques- 
tion of  fact  whether  the  occupation  is  bon&  fide  for  the  one  set  of 
objects  or  the  other.  But  here  the  Sessions  have  drawn  the  inference 
that  the  occupation  was  in  furtherance  of  the  fine  arts. 

The  objections  made  to  the  particular  provisions  of  this  deed  are  in 

n^Af-m-y  effect  all  removed  by  the  judgment  *of  this  Court  in  Churchwar- 

J  dens  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  69). 

Pa%hley  and  Wheeler^  contrd<. — Stat.  6  4  7  Vict.  c.  86,  creates  an 
exemption  from  the  general  liability  to  poor  rate,  and  is  therefore  to  be 
construed  strictly ;  Regina  v.  Pocock,  8  Q.  B.  729,  740,  743  (E.  C.  L.  R. 
vol.  55).  The  word  "  exclusively,"  used  in  sect.  1,  must  be  taken  to  over- 
ride the  whole  of  that  section.  The  Society  must  be  instituted  exclu- 
sively for  the  purposes  mentioned  in  the  act,  and  the  premises,  to  be 
exempted,  must  be  occupied  exclusively  for  carrying  into  effect  its 
purposes ;  Purvis  v.  Traill,  3  Exch.  844.t  Now  the  deed  in  the  present 
case  authorizes  employment  of  the  premises  for  the  delivering  of 
«« public  lectures  on  subjects  of  science,  literature,  or  the  arts,  and 
otherwise  for  the  imparting  and  diffusing  of  education  and  knowledge," 
purposes  which,  however  laudable,  are  precisely  those  which  in  Regina 
V.  Pocock,  8  Q.  B.  729,  740,  743  (E.  C.  L.  R.  vol.  65),  were  held  not 
within  Stat.  6  &  7  Vict.  c.  36. 

Then,  the  actual  occupation  is  not  exclusively  for  the  purposes  of  the 
statute.  Money  is  earned  by  commission  on  the  pictures  sold ;  and,  if 
a  valuable  picture  be  sold,  the  commission  may  be  a  considerable  sum. 
The  Society  in  effect  carry  on  the  trade  of  brokers,  as  the  Baptist 
Society  did  that  of  booksellers  in  Regina  v.  Baptist  Missionary  Society^ 
10  Q.  B.  884  (E.  C.  L.  R.  vol.  59).  [Coleridge,  J.— In  that  case  the 
question  was  whether  the  occupation  was  beneficial :  here  the  question 
is  whether  the  case  is  within  the  exemption  in  stat.  6  &  7  Vict.  c.  36. 
If  the  Society  deviate  from  the  purposes  of  the  act,  whether  a  profit  is 
^  J.-  made  or  not,  the  premises  are  occupied  for  other  *purposes  than 
-"  those  which  give  the  statutory  exemption.  But  I  do  not  see 
that,  if  they  are  otherwise  within  the  exemption,  the  fact  of  the  occupa- 
tion being  beneficial  takes  them  out  of  it.]    Lastly,  the  clause  providing 
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that  the  accumulated  fund  shall,  at  the  dissolution  of  the  Society,  be 
divided  among  the  members,  brings  the  case  within  the  first  proviso  in 
sectiop  1.     This  Society  may  in  fact  become  a  tontine. 

Our.  adv.  vult 

Lord  Campbell,  G.  J.,  in  the  same  term  (January  28th),  delivered 
the  judgment  of  the  Court. 

We  are  of  opinion  that  this  case  cannot  be  materially  distinguished 
from  the  Birmingham  Library  Ca8e,(a)  the  authority  of  which  was  not 
disputed  on  the  part  of  the  respondents.  The  Royal  Manchester  Insti- 
tution appears  to  us  to  be  established  exclusively  for  purposes  of  science, 
literature,  and  the  fine  arts ;  it  is  supported  wholly  or  in  part  by  annual 
voluntary  contributions ;  and  by  its  law%  it  may  not,  while  it  subsists, 
make  any  dividend,  gift,  or  division  or  bonus  in  money  unto  or  between 
any  of  its  members.  The  members  seem  to  have  in  view  sincerely  and 
disinterestedly  what  they  profess,  and  not  to  have  for  their  chief  object 
their  own  recreation  and  amusement.  The  building  was  erected  from 
funds  subscribed  by  shareholders,  and  it  is  vested  in  trustees  upon  trust 
to  permit  it  to  be  used  for  the  purposes  of  literature,  science,  and  the 
fine  arts.  Lectures  are  given  there  upon  literary  and  scientific  subjects, 
to  which  officers  in  the  army,  literary  and  scientific  persons,  artists, 
and  other  strangers,  are  admitted  gratuitously  on  ^application  r^c^cq 
to  the  council.  Any  of  the  lectures  which  are  not  given  gratu-  ^ 
itously  are  paid  for  by  the  society.  At  the  conversaziones,  soirees,  and 
other  meetings,  literary  and  scientific  papers  are  read,  the  person  who 
reads  a  paper  having  the  power  to  invite  twenty  friends,  and  the  lead- 
ing literary  and  scientific  persons  in  the  neighbourhood  having  free 
admission.  Rooms  in  the  institution  are  devoted  to  the  exhibition  of 
paintings ;  and  artists  are  assisted  in  the  sale  of  their  works,  without 
any  view  to  profit  on  the  part  of  the  Society.  There  is  likewise  a 
museum  for  antiquities  and  specimens  of  natural  history.  The  expense 
is  chiefly  defrayed  by  the  subscriptions  of  the  members. 

This  being  prim&  facie  a  Society  within  the  scope  of  the  act  of  parlia- 
ment, we  have  to  examine  the  objections  made  to  the  exemption  claimed. 
The  first  is  founded  on  a  power  vested  in  the  trustees  to  let  off  any 
part  of  the  building  not  required  for  the  uses  of  the  society.  A  part 
is  let  off  to  tenants;  but  for  this  part  the  exemption  is  not  claimed  and 
the  tenants  are  rated.  The  Greenwich  case  (Purvis  v.  Traill,  3  Exch. 
344t)  therefore  does  not  apply ;  for  there  the  premises  for  which  the 
exemption  was  claimed  were  let  at  a  profit  for  the  exhibition  of  dwarfs 
and  wild  Indians.  The  case  here  finds  that  <<the  rents,  received  from 
the  tenants  form  part  of  and  are  applied  as  the  general  funds  of  the 
Society." 

Another  objection  is  made  upon  the  fact  that,  when  paintings  coming 
from  a  distance  are  sold  at  the  exhibition,  the  Society  deducts  five  per 

(a)  Chnrchwardeni  of  Binniogham  v.  Shaw,  10  Q.  B.  868  (B.  C.  L.  R.  toI  59). 
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cent,  on  the  price ;  which  is  represented  as  a  commission,  and  evidence  of 
"ti^m  *^^^^7^°g  ^^  ^  trade  for  profit.  But  the  case  finds  that  the 
-*  Society  pays  the  carriage  of  these  paintings,  and  that  this  per- 
centage is  applied,  but  does  not  suffice,  to  defray  the  expense  of  the 
carriage.  No  deduction  is  made  from  the  price  of  paintings  exhibited 
by  resident  artists.  The  arrangement  complained  of,  therefore,  is  evi- 
dently made  with  a  view  to  the  encouragement  of  the  fine  arts. 

The  next  objection  arises  from  an  expression  in  the  trust  deed,  that 
the  building  is  to  be  used  for  the  exhibition  of  works  of  art,  &c. ;  for 
the  deliyering  of  lectures  on  subjects  of  science,  literature,  or  the  arts, 
^^and  otherwise  for  the  imparting  and  diffusing  of  education  and  know- 
ledge." It  is  argued  that  this  would  authorize  any  system  of  religions 
or  secular  education,  which,  on  the  authority  of  Begina  v,  Pocock,  8  Q. 
B.  729  (E.  G.  L.  R.  vol.  55),  cannot  be  considered  as  coming  within  the 
scope  of  Stat.  6  &  7  Vict.  c.  86.  The  education  and  knowledge,  here 
mentioned,  might  have  been  fairly  inferred  to  be  such  as  is  to  be 
communicated  by  lectures,  the  exhibition  of  paintings,  and  other 
methods  of  the  same  nature :  but,  to  remove  all  doubt  upon  the  sub- 
ject, the  words  are  added  <<  consistent  with  the  general  purposes  of  the 
said  Institution."  We  do  not  think  that  a  school  for  elementary  edu- 
cation, or  for  Bible -reading,  or  for  training  teachers,  would  be  consistent 
with  these  purposes. 

It  is  then  said  that  this  is  a  Society  for  profit,  be^iause  strangers  are 
admitted  to  the  exhibition  of  paintings,  &c.,  on  p'jiying  a  small  fee  at 
the  door;  but  the  money  thus  received  is  applied  to  the  purposes  of  the 
*A^M  ^^^^^^7'  ^^^  '''may  be  considered  as  the  voluntary  contribution 
^  of  the  visiters  who  for  the  time  are  admitted  to  the  privilege  of 
members. 

Lastly  comes  the  objection  that  by  the  deed  of  settlement  it  is  ex- 
pressly declared,  that,  upon  the  dissolution  of  the  Society,  the  property 
belonging  to  it  is  to  be  sold,  and  the  proceeds,  after  payment  of  debts, 
are  to  be  divided  among  the  members.  This  is  not  against  any  positive 
prohibition  in  the  statute :  but  the  respondents'  counsel  suggest  that  it 
might  enable  the  members  to  accumulate  a  large  capital  and  to  diride 
it  among  themselves  increased  by  the  saving  of  the  poor  rates.  This 
deed  of  settlement,  however,  only  expresses  a  power  which  would 
impliedly  belong  to  the  trustees  and  the  members,  and  which  was  relied 
upon  in  the  Birmingham  case.  Lord  Dbnman,  delivering  the  judgment 
of  the  Court  there,  says,  10  Q.  B.  878  (E.  C.  L.  R.  vol.  69) :  «No  law 
of  the  Society  can  prevent  its  dissolution,  and  a  consequent  division  of 
the  common  stock;"  <Hhifl  sort  of  division"  «the  legislature  did  not 
intend  to  prevent."  If  any  such  scheme  of  accumulation  as  is  suggested 
could  be  proved  to  have  been  laid,  then  the  Society  would  not  be  estab- 
lished <<  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively ;,-' 
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but  here  there  is  no  reason  to  snppose  that  any  view  to  profit  is  enter- 
tained ;  and  therefore  the  ultimate  right  to  a  dividend  after  the  Society 
is  dissolved  is  no  answer  to  the  claim  of  exemption  while  the  Society 
exists  and  honestly  pursues  the  laudable  objects  for  which  it  was  insti- 
tuted. 

Upon  the  whole  we  are  of  opinion  that  the  Recorder  decided  properly 
in  amending  the  rate  by  striking  out  *the  assessment  upon  the  r^it^^n 
Society,  and  that  the  rule  for  quashing  the  order  of  Sessions  ^ 
ought  to  be  discharged.  Order  of  Sessions  confirmed. 

Rule  to  quash  discharged.(a) 

(a)  B«port«d  by  C.  Blaokbnrn,  Esq. 
Bee  the  next  three  casee. 


The  QUEEN  t;.  ROBERT  BRANDT,  Esquire,  and  Others. 

A  Society  WB8  by  Its  rales  declared  to  be  institated  " ezelnsWel/'  for  "the  promotion  of  the 
■cienee  or  art  of  nmsio  within  the  town  of  M.,  by  .the  giring  of  oonoerts  or  other  musieal  per- 
formanees  at  the  Concert  hall  now  belonging  to  the  institution."  The  hall  was  oconpied  for 
the  parpose  of  giring  concerts,  to  which  members  of  the  Society,  and  persons  baring  tickets, 
which  members  had  anthority  to  giro,  were  admitted.  These  concerts  were  mnch  sought 
after;  the  masic  was  of  a  high  order;  and  the  art  of  music  was  promoted  in  consequence  in 
M.  AU  the  formal  requisites  to  bring  a'society  within  stat  6  A  7  Vict.  c.  36,  s.  1,  had  been 
complied  with.  The  Society  wore  rated  in  respect  of  their  occupation.  On  one  occasion, 
before  the  time  of  the  rate,  the  Society  had  granted  the  use  of  the  hall  gratuitously  for  a  con- 
cert, the  proceeds  of  which  were  giren  to  a  charity.  The  Sessions  on  appeal  confirmed  the 
rate,  subject  to  a  case. 

Held,  that  the  casual  use  of  the  Coneert  hall  in  one  instance  for  a  purpose  of  charity  before  the 
rate  did  not  affect  the  claim  to  exemption :  But,  Held  that  the  Society,  though  instituted  for 
the  purpose  of  promoting  the  fine  arts,  and  producing  that  effect,  was  not  exempt,  since  it 
appeared  that  the  promotion  of  the  fine  arts  was  not  the  primary  object  of  the  Society,  but 
only  incidental,  the  primary  object  being  the  gratification  of  the  subscribers. 

On  appeal  to  the  Manchester  Quarter  Sessions  against  a  rate  for  the 
relief  of  the  poor  of  the  township  of  Manchester,  the  sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  on  a  case,  the  substance 
of  which  was  as  follows. 

The  appellants  were  rated  as  occupiers  of  a  building  called  the 
«« Concert  Hall,"  which  was  built  by  a  Society  called  <<  The  Manchester 
Concert  Hall,"  partly  from  funds  subscribed  by  about  eighty  individuals 
who  were  among  the  first  subscribers  to  the  Society  or  Institution,  and 
was  held  in  trust  to  secure  to  the  above  parties  the  money  so  advanced 
and  interest,  and,  subject  to  that  interest,  for  "^the  said  Society,  r^^^/^q 
The  money  so  advanced  was  originally  80002.  The  Society  is  '- 
composed  of  six  hundred  members,  comprising  a  peer  of  the  realm, 
clergymen,  baronets,  members  of  parliament,  magistrates,  barristers  at 
law,  doctors  of  medicine  and  other  professional  men,  bankers,  and  mer- 
chants, who  are  admitted  by  ballot,  and  who  respectively  pay  an  annual 
subscription  of  52.  58. ;  and  of  ^[uasi  members  who  are  also  admitted  by 
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ballot,  and  -who  respectively  pay  an  annual  subscription  of  21.  12*.  CJ. 
The  Society  or  Institution  is  wholly  supported  by  these  annual  subscnp- 
tions.  Copies  of  the  rules  of  the  Society  and  of  the  deed  declaring  the 
trusts  of  the  Concert  hall  accompanied  and  were  to  be  deemed  as  form- 
ing part  of  the  case. 

The  Society  has  in  the  building  an  organ  which  cost  about  500Z.,  as 
also  two  ornamental  looking-glasses  let  into  the  pannelling  of  the  room, 
which  cost  about  200Z.,  also  chairs,  cushions,  and  other  furniture :  these 
have  all  been  paid  for  out  of  the  funds  of  the  Society.  The  annual 
subscriptions  amount  to  upwards  of  BOOOL :  the  chief  rent  and  costs 
of  repairs  of  the  building  and  additional  furniture  are  paid  out  of  this 
fund.  The  debt  has  been  reduced  from  time  to  time  (and  will  be  so 
until  paid  oflf)  by  payments,  out  of  the  funds  of  the  Society,  of  sums 
of  money  among  the  lenders,  all  of  whom  were  subscribers  to  or  mem- 
bers of  the  Society,  but  some  have  ceased  to  be  so.  The  number  of 
members  or  subscribers  being  limited,  persons  desirous  of  being  sub- 
scribers and  who  are  on  the  list  of  candidates  have  to  wait  until  vacancies 
occur.  Any  member  or  subscriber  may  at  any  time  of  his  own  free  will 
and  pleasure  cease  to  be  a  subscriber  or  member  of  the  Society.  The 
»ifi41  *said  building  is  used  by  the  Society  for  the  giving  of  concerts 
■*  and  musical  entertainments  to  the  subscribers  and  parties  admitted 
by  tickets  issued  to  subscribers.  It  is  also  used  for  the  meetings  of  the 
subscribers  at  which  the  financial  business  is  transacted,  and  for  the 
meetings  of  the  members  of  thei  different  committees  of  the  society. 
Each  subscriber  is  entitled  to  receive  and  does  receive  two  tickets  for 
admission  to  each  public  or  dress  concert,  which  tickets  are  transferable 
to  ladies  generally,  and  to  gentlemen  who  do  not  reside  within  six  miles 
of  Manchester,  and  to  the  quasi  subscribers  who  have  no  tickets  issued 
to  them.  Of  these  public  or  dress  concerts  there  are  about  seven  annu- 
ally. Each  subscriber  and  each  quasi  subscriber  is  also  entitled  to 
admission  for  himself  without  ticket  to  each  private  or  undress  concert ; 
and  each  subscriber  may  give  orders  for  the  admission  of  four  persons 
to  each  undress  concert :  there  are  about  six  undress  concerts  annually. 
Most  of  the  vocal  and  instrumental  performers  are  paid  out  of  the  funds 
raised  by  the  said  subscription.  The  expenditure  annually  on  this 
account  is  upwards  of  2000?.  Printed  and  written  music  is  also  pur- 
chased for  the  use  of  the  said  Society  out  of  its  funds.  The  music 
performed  and  practised  at  the  Manchester  Concert  Hall  is  generally 
speaking  of  a  bigh  class:  there  is  no  other  Society  in  Manchester  where 
music  of  a  high  class  is  performed :  it  has  tended  to  the  promotion  of 
music  in  the  town  and  neighbourhood  of  Manchester,  and  has  decidedly 
improved  the  science  and  practice  of  music.  The  Society  spends  con- 
siderable sums  of  money  among  professors  of  music  and  musicians :  a 
professor  of  music  highly  skilled  therein  has  been  induced  by  this 
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Society  to  come  *from  the  Metropolis  and  settle  in  Manchester : 
be  would  not  remain  were  the  Society  discontinued.  The  Society 
has  no  other  place  of  meeting  than  the  said  building. 

One  concert  was  had  in  the  said  bnilding  in  December,  1848,  for  the 
benefit  of  the  Manchester  Royal  Infirmary,  to  which  the  public  gene- 
rally were  admitted  by  tickets  issued  by  the  oflScers  of  the  Infirmary. 
The  sum  raised  by  the  Infirmary  by  the  sale  of  tickets  of  admission  to 
this  concert  amounted  to  upwards  of  lOOOZ.  No  portion  of  this  sum 
was  received  by  or  came  into  the  hands  or  power  of  the  subscribers  to 
the  Concert  Hall  or  their  directors  or  treasurer,  the  use  of  the  build- 
ing having  been  allowed  gratuitously  by  the  directors  for  the  benefit  of 
the  charity.  It  did  not  appear  that  any  dividend,  gift,  division,  or 
bonus  in  money  has  ever  been  made  to  or  between  any  of  the  members 
of  the  said  Society  unless  as  aforesaid.  It  was  admitted  that  the  rate 
was  (except  as  to  the  liability  of  the  said  building)  duly  made,  signed, 
allowed,  and  published,  and  that,  if  the  said  property  be  liable,  it  is 
properly  rated,  and  that  the  appellants,  quoad  such  rate,  are  proper 
persons  to  be  rated  in  respect  thereof.  It  was  admitted  also  that  all 
the  formal  requisites  for  entitling  a  Society  to  the  benefit  of  stat.  6  & 
7  Yict.  c.  36,  had  been  duly  complied  with. 

The  Recorder  was  of  opinion  that  the  institution  of  the  appellants 
came  within  the  exemption  of  the  above  statute,  but  that  they  were 
liable  to  be  rated,  inasmuch  as  the  said  building  was  used  for  the  before- 
mentioned  concert  in  December,  1848 ;  and  he  accordingly  confirmeii 
the  rate. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  said 
appellants  ought  to  be  rated  in  respect  of  *the  said  building,  the  r«^/«p 
said  rate  was  to  stand  confirmed ;  if  of  the  contrary  opinion,  the  ^ 
rate  to  be  amended  by  striking  out  that  part  thereof  in  which  the  appel- 
lants are  so  rated. 

The  first  of  the  rules  of  the  Society  (which  were  made  part  of  the 
case)  was  in  the  following  terms.  <<  The  purpose  of  this  Institution  is 
and  shall  be  exclusively  the  promotion  of  the  science  or  art  of  music 
within  the  town  of  Manchester,  by  the  giving  of  concerts  or  other 
musical  performances  at  the  Concert  hall  now  belonging  to  the  Insti- 
tution, or  at  any  other  place  within  the  township  of  Manchester,  as 
may  be  provided  for  the  purpose,  pursuant  to  the  rules  of  the  Institu- 
tion. The  performances  to  be  open  to  the  subscribers  to  or  members 
of  the  Institution,  and  to  ladies  or  strangers  introduced  by  them,  or 
otherwise,  as  the  committee  of  management  from  time  to  time  shall 
direct,  within  the  restrictions  of  the  rules  of  the  Institution :  and  the 
Institution  to  be  supported  wholly  by  the  annual  voluntary  contribu- 
tion of  its  subscribers  or  members." 

The  efiect  of  the  other  rules  and  of  the  deed,  so  far  as  they  showed 

VOL.  XVI.— 87  2  B 


466  BEGIN  A  t;.   BRANDT.    H.T.1851. 

the  nature  of  the  InstitutioD,  sufficiently  appears  from  the  statement 
of  the  case,  and  from  the  judgment. 

The  case  was  argued  in  this  term.(a) 

Poihley  and  Wheeler ^  in  support  of  the  order  of  Sessions. — Such  a 
Society  as  this  is  not  within  the  purview  of  stat.  6  &  7  Vict.  c.  36.  It 
was  not  the  intention  of  the  legislature  to  make  concerts  cheap  at  the 
expense  of  the  parish.  Neither  music  nor  dancing  is  an  art  which  can 
*df>71  *^^  classed  with  science  or  literature.  And  this  Institution,  as 
^  appears  by  the  rules,  is  in  the  nature  of  a  club  for  the  gratifica- 
tion of  its  members.  Even  if  the  Society  be  in  other  respects  within 
the  scope  of  the  act,  they  have  forfeited  their  privilege,  as  the  buildlDg 
has  not  been  occupied  <<  exclusively''  for  the  purposes  of  the  Institu- 
tion ;  Purvis  r.  Traill,  8  Exch.  844.t 

Crompton  and  Cleashy^  contrd.. — The  Recorder  was  right  in  thinking 
that  this  Society  was  within  the  scope  of  the  act,  but  was  wrong  in  his 
decision  on  the  special  ground.  First :  music  is  one  of  the  fine  arts, 
and  therefore  a  society  for  the  purpose  of  promoting  music  is  within 
the  scope  of  stat.  6  &  7  Vict.  c.  86.  [Lord  Campbell,  C.  J. — You 
may  assume  that  proposition.]  That  the  members  of  this  Society 
derive  pleasure  from  these  concerts  is  true;  but  there  is  no  way  in 
which  music  can  be  promoted  except  by  public  performances :  and,  if 
the  fact  that  pleasure  is  derived  collaterally  by  its  members  from  the 
promotion  of  its  objects,  deprives  a  society  of  the  exemption  given  by 
the  statute,  very  few  societies  will  be  exempt.  No  society  for  the  pur- 
poses of  science,  for  instance,  can  be  carried  on  without  giving  pleasure 
to  those  engaged  in  those  pursuits,  and  probably  more,  in  many  case?, 
than  is  felt  by  musicians.  [Lord  Campbell,  C.  J. — I  have  not  a  doubt 
that  Sir  Isaac  Newton  took  the  most  intense  delight  in  pursuing  his 
scientific  researches.  But  do  you  say  that  a  common  musical  club  would, 
if  duly  enrolled,  be  within  the  statute  ?  And,  if  not,  how  do  you  dis- 
tinguish the  Society  in  the  present  case  ?]     It  always  must  be  a  ques- 

"Cif^RI  ^^^^  ^^  ^^^^  ^"  ^^^^  ^particular  case,  whether  the  principal  objects 
^  of  the  society  be  bon&  fide  those  mentioned  in  the  statute,  and 
the  gratification  of  the  members  merely  collateral  and  ancillary.  In 
the  present  case  the  Recorder  has  found  the  fact  in  favour  of  the 
Society. 

Then,  as  to  the  special  ground  on  which  the  Recorder  decided  the 
case.  It  is  to  be  observed  that  the  user  of  the  premises  for  a  purpose 
of  charity  did  not  take  place  during  the  period  embraced  by  the  rate 
in  question.  A  single  act  of  user  for  a  different  purpose  may  be  evi- 
dence that  the  building  is  not  bond  fide  used  for  the  purposes  of  the 
Society ;  and  it  may  be  that,  as  a  matter  of  law,  a  single  act  of  such 
user  subjects  the  Society  to  the  rate  for  that  year  duxing  which  the 
•building  was  so  used,  though  this  is  questionable ;  but  here  the  pmnt 

(a)  January  19Ul    Before  Lord  Campbell,  C.  J.,  Colebidoi  and  Wightmait,  Ja 
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T/iadc  is  that  it  taints  either  the  Society  or  the  building,  in  such  a  man- 
ner as  to  deprive  the  premises,  in  all  time  to  come,  of  the  exemption 
to  which  they  would  otherwise  be  entitled.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
28th),  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  «<  Manchester  Concert  Hall" 
is  liable  to  be  rated  to  the  relief  of  the  poor.  We  do  not  think  that 
the  Society,  by  whom  it  is  occupied,  can  be  considered  as  <<  instituted 
for  purposes  of  science,  literature,  or  the  fine  arts  exclusively."  We 
do  not  doubt  that  music  is  one  of  the  fine  arts ;  but  it  appears  to  us 
that  the  principal  object  which  the  members  have  in  view  is  their  own 
amusement,  and  not  *the  advancement  of  the  art  from  which  that  r^inQ 
amusement  arises.  Let  us  see  the  history  and  nature  of  the  *- 
Institution  as  detailed  in  the  case  submitted  to  us.  The  <<  Concert 
Hall"  was  built,  at  an  expense  of  8000Z.,  by  the  Manchester  Concert 
Hall  Society,  the  money  being  borrowed  for  that  purpose.  It  was  vested 
in  trustees  to  secure  the  repayment  of  these  advances  with  interest, 
and,  subject  to  that,  in  trust  for  the  Society.  The  Society  has  600 
members,  consisting  of  parliament  men,  baronets,  bankers,  magistrates, 
barristers  at  law,  and  the  wealthiest  inhabitants  of  Manchester,  with  a 
peer  of  the  realm  at  their  head.  The  members  are  admitted  by  ballot, 
and  pay  an  annual  subscription  of  five  guineas :  there  is  another  class 
called  quasi  memberSy  likewise  admitted  by  ballot,  who  pay  an  annual 
subscription  of  two  guineas  and  a  half.  The  subscriptions,  after  pay- 
ing the  current  expenses  of  the  Institution,  go  to  keep  down  the  inte- 
rest on  the  mortgage  debt,  and  to  pay  off  the  principal,  which  is  now 
reduced  to  6000Z.  Among  the  expenses  are  the  purchase  of  an  organ 
for  5001. y  the  purchase  of  ornamental  mirrors  which  cost  200Z.,  and  the 
purchase  of  other  furniture  seemingly  of  a  very  luxurious  description. 
The  annual  subscriptions  exceed  80002.  The  Society  is  in  high  repute 
and  eagerly  sought  after,  so  that,  the  numbers  being  limited,  candidates 
are  obliged  to  wait  for  years  before  they  can  be  balloted  for.  The 
building  is  used  for  the  giving  of  concerts  to  the  subscribers  and  parties 
admitted  by  tickets  issued  to  the  subscribers.  The  concerts  are  divided 
into  «  dress  concerts"  and  «  undress  concerts,"  which  are  respectively 
subject  to  various  regulations  particularly  defining  the  class  of  ladies 
to  whom  the  tickets  shall  be  transferable,  and  the  privileges  of  quasi 
subscribers.  Most  of  the  *vocal  and  instrumental  performers  ruiA'Tfx 
are  paid  out  of  the  funds  of  the  Society,  while  some  of  the  mem-  *- 
bers  appear  to  perform  gratuitously. 

We  are  to  determine  whether  this  be  a  Society  which  the  legislature 
intended  to  exempt  from  the  payment  of  poor  rates,  not  injuring  by  the 
exemption  those  paupers  who  receive  parochial  relief,  but  laying  an 
additional  burden  upon  the  class  immediately  above  them.  If  such  be 
the  declared  intention  of  the  legislature,  we  are  bound  to  give  it  effect. 
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But,  although  the  object  of  this  Society  be  very  innocent  and  yery 
laudable,  and  the  art  of  music  is  encouraged  by  their  devotion  to  it,  vo 
can  only  regard  them  as  a  club  of  six  hundred  gentlemen  who  are  asso- 
ciated for  the  amusement  of  themselves  and  their  families.  In  con- 
sidering whether  any  Society  is  entitled  to  the  exemption  under  the  act, 
we  must  see  whether  the  promotion  of  science,  literature,  or  the  fine  arte 
be  the  primary  object  of  the  members :  if  it  be,  they  would  be  entitled 
to  the  exemption,  although  they  may  incidentally  enjoy  the  pleasure 
which  arises  from  intellectual  and  refined  pursuits.  But,  where  their 
own  amusement  is  their  primary  object,  we  think  it  was  not  intended  to 
give  them  any  such  premium  as  a  virtual  rate  upon  the  inhabitants  of 
the  parish  in  which  their  place  of  meeting  happens  to  stand.  It  is  cer- 
tainly found  by  the  Sessions  that  a  taste  for  music  has  been  promoted 
in  Manchester  by  this  Society ;  nay  that  <<  a  professor  of  music  highly 
skilled  therein  has  been  induced  by  this  Society  to  come  from  the 
Metropolis  and  settle  in  Manchester,"  who  «  would  not  remain  there  if 
the  Society  were  discontinued.*'  We  trust  that  the  Society  may  long 
flourish,  paying  its  poor  rates^  at  any  rate  we  cannot  distinguish  this 
from  any  other  public  amusement  conducted  in  a  great  town  by 
^d^Ti  1  *Bu^s<^r^P^i<^^*  If  ^  theatre  were  established  on  the  same  foot- 
-'  ing,  it  would  have  an  equal  claim  to  exemption ;  and  the  same 
arguments  might  be  urged  in  favour  of  a  subscription  ball-room.  In 
the  Greek  mythology  there  was  a  Muse  of  Dancing  as  well  as  of  Music. 

We  look  upon  this  Institution  as  totally  different  from  the  Birming- 
ham Library(a)  or  the  Manchester  Institution,(6)  where  the  members, 
not  with  a  view  to  their  own  gratification,  but  to  the  good  of  others  by 
cultivating  in  them  a  taste  for  literature,  science,  and  the  fine  arts,  sab- 
scribe  money,  and  contribute  their  personal  trouble,  and  may  therefore 
be  fairly  supposed  to  be  objects  of  the  special  favour  of  the  legialature 
at  the  cost  of  their  fellow  parishioners. 

Had  this  musical  club  been  otherwise  entitled  to  the  exemption 
claimed,  we  should  not  have  thought  that  it  was  disentitled  by  the 
accidental  use  of  its  rooms  on  one  occasion  in  the  year  1848,  for  a 
purpose  of  pure  charity:  but  we  think  that  on  ^broader  grounds  the 
Recorder  ought  to  have  held  that  the  rate  was  properly  imposed;  so 
that,  although  we  differ  from  him  in  his  ratio  decidendi,  we  confirm  his 
decision :  and  the  rule  for  quashing  the  order  of  Sessions  will  still  be 
discharged.  Order  of  Sessions  confirmed.(tf) 

(a)  Churchwardens  of  Birmingham  «.  Shaw,  10  Q.  B  S6S  (B.  0.  L.  R.  toL  69X 
(6)  Regina  v.  Overseers  of  Manchester,  ante,  p.  449. 
(e)  Reported  hj  C.  Blackbom,  Esq. 

See  the  preceding  and  the  two  foUowing 
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*The  two  following  cases  may  conveniently  be  added  here.   [*472 

The  QUEEN,  on  the  prosecution  of  the  Overseers  of  MANCHESTER, 

V.  GASKELL  and  Others.     Nov.  8.. 

Pr«miaes  called  The  Portioo,  were  held  in  trnst  for  a  society  consiBtlng  of  the  Babfloribers  for  the 
time  being,  daring  such  time  as  they  should  continue  members,  pay  their  subscriptions  (2/.  10«. 
per  annnm)  and  conform  to  the  rales.  Their  number  was  400.  Books  and  newspapers  were 
prorided  out  of  the  annual  subscriptions.  The  Portico  consisted  of  a  library  of  15,000  volumes 
on  flcienttfio  and  general  subjects,  for  reference  and  for  circulation  among  the  subscribers ;  a 
reading-room,  containing  magazines,  reviews,  and  other  periodical  works ;  and  a  news-room,  in 
which  were  the  newspapers,  gazettes,  reports  of  the  markets,  notices  of  sales,  Ac. 

Held,  that  the  Society  was  not  exempt,  by  stat^  6  A  7  VicL  c  86,  from  poor  rate  in  respect  of  the 
premises;  for  that 

1.  The  purposes  to  which  they  were  appropriated  were  not  exclusively  purposes  of  science,  litera- 
ture, or  the  fine  arts ;  and 

2.  The  promotion  of  these  was  not  the  primary  object  of  the  Society,  inasmuch  as  the  use  of  the 
premises  and  their  contents  was  confined  to  the  members  themselves. 

William  Gaskell  and  others,  being  assessed  for  the  relief  of  the 
poor  of  the  township  of  Manchester  in  respect  of  the  building  called 
The  Portico,  gave  notice  of  appeal  to  the  Sessions :  and  thereupon  the 
following  case  was  stated  for  the  opinion  of  this  Court,  by  consent  and 
by  order  of  a  Judge,  under  stat.  12  &  13  Vict.  c.  45,  s.  11. 

The  Portico  was  established  in  the  year  1810  for  the  purpose  of  being 
used,  and  was  and  is  now  used,  as  a  library  and  news-room,  and  was 
and  is  now  vested  in  trustees,  upon  trust  to  permit  the  same  to  be  so 
used  by  a  society  of  persons  consisting  of  the  shareholders  and  sub- 
scribers for  the  time  being,  during  such  time  as  they  shall  continue 
members  of  the  said  society  and  pay  their  annual  and  other  subscrip- 
tions thereto,  and  conform  to  the  rules  for  the  time  being  of  the  said 
society. 

The  Portico  was  erected  by  the  said  society,  and  the  books  and  news- 
papers belonging  to  the  society  have  been  and  are  purchased  by  the 
annual  subscriptions  of  the  members  of  the  society.  Provision  is  made 
for  the  sale  of  The  Portico  and  personal  effects  on  the  dissolution 
*of  the  society,  and  for  the  division  of  the  net  residue  of  the  1-4,^70 
moneys  to  be  so  produced  among  the  members  of  the  society.  ^ 
There  are  400  shareholders  or  proprietors,  who  are  at  liberty  to  transfer 
their  shares,  and  each  shareholder  must  pay  an  annual  subscription  of 
2L  lOir.,  and  he  has  then  the  full  benefit  of  the  Institution,  both  news 
Room  and  library.  The  Institution  is  managed  by  a  committee  of  share- 
holders elected  annually  for  its  government;  and  a  librarian,  who  is  not 
a  shareholder,  is  annually  appointed  at  a  salary  of  1002. 

The  Portico  consists  of :  1.  A  library,  containing  upwards  of  15,000 
volumes  of  books  for  general  reference  and  for  circulation  by  and 
amongst  the  subscribers,  and  comprising  the  standard  English  and  foreign 
works,  as  well  on  scientific  subjects  as  in  general  literature,  to  which 
many  valuable  additions  are  continually  made.      2.  A  reading-room 
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(leading  out  of  the  news-room),  supplied  with  periodical  works,  pam 
phlets,  magazines,  and  reviews.  3.  A  news-room,  where  English  news- 
papers, the  London  Glazette,  and  reports  of  the  markets  are  provided, 
dnd  where  advertisements  of  sales,  &c.,  are  occasionallj  laid  on  the  table 
by  individual  subscribers  for  general  perusal.  The  Commercial  and 
G'eneral  Directories  are  also  provided,  and  are  preserved  in  the  library, 
where  they  may  be  referred  to  by  the  subscribers  for  any  informatiou 
required. 

The  Portico  is  supported  in  part  by  annual  voluntary  contributions, 
and  does  not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  members  :  and  at  the  time 
of  making  the  said  rate  it  had  duly  obtained  the  certificate  of  Mr.  J. 
*j.7i.l  ^^  Pratt,  the  Barrister  at  law  *appointed  to  certify  the  rules 
^  of  similar  societies  in  England. 

On  behalf  of  the  respondents  it  was  contended  that  The  Portico  was 
not  a  society  instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively ;  and  that  the  appellants  cannot  claim  exemption  from 
rates  under  stat.  6  &  7  Vict.  c.  86.  On  behalf  of  the  appellants  it  was 
contended  that  The  Portico  is  entitled  to  claim  such  exemption.  The 
question  for  the  opinion  of  the  Court  was.  Whether  The  Portico  ought 
to  be  exempt  from  payment  of  rates  under  the  said  statute.  If  the 
Court  should  be  of  that  opinion,  the  rate  was  to  be  amended  by  striking 
out  of  it  so  much  as  related  to  the  assessment  of  The  Portico :  bat, 
if  the  Court  should  be  of  opinion  that  The  Portico  ought  not  to  be 
exempted,  then  the  rate  was  to  stand  confirmed. 

Pashley,  for  the  respondents,  cited  Regina  v,  Phillips,  8  Q.  B.  745 
(E.  C.  L.  R.  vol.  55),  Regina  v.  Jones,  8  Q.  B.  719  (E.  C.  L.  R.  vol.  55), 
Regina  v,  Pocock,  8  Q.  B.  729  (E.  C.  L.  R.  vol.  55),  and  Churchwardens 
of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  69) ;  and  he 
contended  that  the  present  case  must  be  governed  by  Regina  v.  Brandt, 
ant^,  p.  462,  where  the  Manchester  Concert  Hall  was  held  not  to  be 
exempt,  because  the  primary  object  of  the  institution  was  not  the  pro- 
motion of  literature,  art,  or  science,  but  the  amusement  of  the  members. 
(He  read  the  judgment  in  that  case,  antfe,  pp.  470,  471,  from  « In  con- 
sidering" to  "fellow  parishioners.")  In  the  Earl  of  Clarendon  r.  The 
Rector,  &c.,  of  St.  James,  Westminster,  4  NewSess.  Ca.  639,  Com. 
^ .---.  Pleas,  Easter  T.  1851,  *the  Court  of  Common  Pleas  appears  to 
-^  have  held  that  the  London  Library  would  have  been  an  institution 
exempt  from  rates  if  the  building  had  been  exclusively  occupied  for  the 
purposes  of  the  institution :  but  there  the  society  was  established  for 
the  purpose  of  keeping  and  using  a  library  and  for  nothing  more. 

jP.  Jones,  contri. — It  appears  from  Churchwardens  of  Birmingham  i% 
Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  59),  that  a  mere  library  is,  in  its 
nature,  such  an  institution  as  the  statute  exempts.  The  case  of  The 
Birmingham  News  room  (Regina  v.  Phillips,  8  Q.  B.  745  (E.  C.  L.  R. 
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vol.  55)),  was  clearly  different,  for  the  room  there  was  a  place  of  busi- 
iicsts.  In  Regiua  v.  Brandt,  ant&,  p.  462,  the  primary  object  was  social 
amusement.  Here  the  leading  objeot  is  the  keeping  up  a  library,  which 
in  fact  consists  of  15,000  volumes.  Periodical  publications  are  merely 
included  as  a  part:  and  the  superadding  of  these,  and  of  the  news- 
papers, does  not  change  the  character  of  the  institution.  The  news- 
papers themselves  contain  information,  as  tp  the  proceedings  of  literary 
and  scientific  bodies,  which  a  society  for  the  promotion  of  literature  and 
science  would  want.  At  any  rate  the  promotion  of  these  is  the  primary 
object.  [Coleridge,  J. — If  a  news-room  alone  would  not  be  exempt, 
does  not  the  word  «' exclusively''  in  the  statute  lay  you  under  a  difficulty? 
Can  you  say  that  the  news-room  is  superadded  to  the  library  rather 
than  the  library  to  the  news-room  ?]  By  th«  words  of  the  case  the 
reading-room  and  news-room  seem  to  be  an  annexation  to  the  library. 
[Lord  Campbell,  G.  J. — The  whole  is  for  the  use  of  the  subscribers 
only.]  Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L. 
R.  vol.  59),  is  a  direct  authority  for  holding  *such  an  establish-  r^^A^r* 
ment  exempt.  [Lord  Campbell,  C.  J. — ^No.  In  that  case  the  ^ 
library  was  open  to  any  person  paying  6i^.  6d.  per  quarter,  or  making 
a  deposit,  or  being  recommended  by  a  subscriber :  it  was  on  the  ground 
only  of  that  regulation  that  the  exemption  could  be  supported.  There 
is  a  clear  difference  between  an  institution  to  which  a  person  cannot  have 
access  by  money  or  by  character,  and  one  which  is  for  the  benefit  of 
the  public  generally,  though  it  may  be  on  payment  of  a  small  sum.] 
The  Earl  of  Clarendon  t;.  The  Rector,  &c.,  of  St.  James,  Westminster, 
4  New  Sess.  Ca.  639,  is  another  authority  in  favour  of  the  appellants. 
(Jones  then  read  part  of  the  judgment  of  Jervis,  C.  J.,  in  that  case.) 
[Lord  Campbell,  C.  J. — The  Birmingham  Case(a)  is  certainly  recog- 
nised there  tale  quale  sit ;  but  the  Court  do  not  say  that  they  would 
extend  its  authority  to  the  case  of  four  hundred  shareholders  main- 
taining a  library  for  their  own  exclusive  use.  Suppose  ten  gentlemen 
of  fortune  agree  to  keep  a  library  jointly,  excluding  every  one  else  from 
it ;  could  they  have  it  exempt  from  rates  at  the  expense  of  the  parish  ? 
Could  two  do  so  ?  I  doubt  whether  an  act  having  such  an  effect  would 
ever  have  passed  the  legislature.]  That  the  institution  to  be  exempted 
should  be  free  of  access  to  the  whole  public  is  a  new  condition,  not 
specified  in  6  &  7  Vict.  c.  36,  s.  1 ;  and  the  provisions  of  the  clause  are 
precise. 

Pashley,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  G.  J. — It  is  quite  clear  that  this  case  is  not  within 
the  exemption.     And  it  would  have  been  ^strange  if  the  legis-  r^^A^w 
lature  had  passed  an  act  to  exempt  gentlemen  maintaining  an  ^ 
institution  of  this  kind  from  the  relief  of  the  poor.     For  it  is  to  be 
remembered  that  the  effect  of  such  an  exemption  is  to  make  the  parish 

(a)  Charchwardeng  of  BirmiDgham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  yoL  59). 
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pay  for  the  support  of  the  institution,  and  to  throw  its  rates  upon  tfaost 
who  are  abready  under  heavy  burdens.  I  cannot  think  that  this  was 
intended.  The  act  6  &  7  Vict.  c.  86,  is  designed  for  beneficial  objects. 
Its  preamble  is :  <<  Whereas  it  is  expedient  that  societies  established 
exclusively  for  purposes  of  science,  literature,  or  the  fine  arts  should  be 
exempt  from  the  charge  of  county,  borough,  parochial,  and  other  local 
rates  in  respect  of  land  and  buildings  occupied  by  them  for  the  trans- 
action of  their  business,  and  for  carrying  into  effect  their  purposes." 
What  are  the  purposes  of  this  society  ?  And  how  is  it  to  be  distinguished 
from  any  ordinary  club  ?  If  this  institution  were  exempt  from  rates, 
there  is  hardly  a  club  in  Pall  Mall  or  St.  James's  Street  that  would  not 
be  so.  Most  of  these,  I  believe,  have  their  libraries.  The  Portico  con- 
tains a  library,  but  only  for  the  use  of  its  members.  In  another  room 
newspapers  are  taken  in :  and  these  doubtless  contain  valuable  literary 
matter,  but  they  are  also  devoted  to  advertisements,  notices,  and  other 
such  information.  It  cannot  be  said  that  premises  occupied  as  in  this 
case  are  appropriated  exclusively  to  purposes  of  science  or  the  fine 
arts ;  nor  are  they  to  purposes  of  literature  within  the  meaning  of  the 
act.  They  are  not  used  for  promoting  the  literature  of  the  country, 
but  for  the  private  convenience  of  the  shareholders.  A  library  for  the 
public  benefit  and  improvement  would  fall  under  a  different  considers- 

*4.7ft1  *^^^  *  ^®^®  ^  *  library  devoted  merely  to  the  amusement  and  *re- 
^  laxation  of  the  subscribers.  In  Regina  v.  Brandt,  ant^  p.  462, 
which  was  acted  upon  as  authority  by  the  Court  of  Common  Pleas  in 
The  Earl  of  Clarendon  v.  The  Rector,  &c.  of  St.  James,  Westminster, 
4  New  Sess.  Ca.  639,  this  Court  said  that,  in  considering  whether  a 
society  is  entitled  to  exemption,  «  we  must  see  whether  the  promotion 
of  science,  literature,  or  the  fine  arts  be  the  primary  object  of  the 
members" :  if  it  be  not  so,  and  the  primary  object  be  merely  their  con- 
venience and  relaxation,  the  society  is  not  within  the  act,  and  the  mem- 
bers must  bear  the  public  burdens. 

Pattbson,  J. — Independently  of  decided  cases,  I  should  not  have 
thought  that  this  was  an  institution  for  the  promotion  of  literature, 
science,  and  the  fine  arts  exclusively,  comprising,  as  it  does,  a  room  for 
newspapers  and  publications  of  a  similar  class.  In  other  respects  I  was 
rather  puzzled  to  distinguish  this  case  from  Regina  v.  Overseers  of  Man- 
chester, antd,  p.  449 ;  but  there  lectures  were  given,  and  exhibitions 
held,  to  which  strangers  might  gain  admittance :  here  the  advantages 
are  confined  entirely  to  subscribers.  The  case  is  more  like  Regina  r. 
Brandt,  ant^,  p.  462,  where  it  was  laid  down  that,  to  authorize  a  society 
in  claiming  exemption,  its  purpose  must  not  be  primarily  the  amusement 
of  its  own  subscribers.  The  Earl  of  Clarendon  v.  The  Rector,  &c.,  of 
St.  James,  Westminster,  4  New  Sess.  Ca.  639,  came  nearer  to  the  case  of 
Regina  v.  Overseers  of  Manchester,  ant^,  p.  449,  but  was  decided  on  the 
point  of  underletting  for  other  purposes  than  those  of  the  Institution : 
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che  decision  there  does  not  interfere  ifith  the  principle  on  which  "^e 
decide  this  case,  namely,  that  the  object  of  the  society,  to  come  p^j^irQ 
"^within  the  statute,  most  be  the  promotion  of  literature,  science,  ^ 
or  fine  arts,  and  not  only  the  amusement  of  the  subscribers. 

Coleridge,  J. — Two  things  are  required  by  the  statute,  that  there 
should  be  a  society,  such  as  is  there  described,  and  that  it  should  be 
instituted  exclusively  for  purposes  of  science,  literature,  or  the  fine  arts, 
or  one  of  those  purposes.  It  is  not  sufficient  that  one  or  two  persons 
should  agree  to  have  a  room  in  comm6n  for  the  purpose  of  practising 
music  or  studying  history ;  and,  if  that  be  so,  numbers  cannot  make  an 
essential  difference.  Here  is  a  body  of  persons  who,  for  their  own  con- 
venience and  improvement,  agree  to  occupy  a  building,  consisting  of 
three  parts,  a  library,  a  reading-room,  and  a  news-room :  and  there  is 
nothing  to  show  that  the  purpose  to  which  one  room  or  another  is' 
devoted  is  the  primary  purpose  of  the  Institution.  It  would  be  an 
insult  to  common  sense  to  say  that  such  an  arrangement  constitutes  a 
society  for  the  purposes  required  by  stat.  6  &  7  Yict.  c.  86.  The  sub- 
scribers may  become  better  informed  in  science  or  literature ;  but  that 
does  not  make  them  a  society  exclusively  for  the  purposes  of  science  or 
literature  within  the  meaning  of  the  act.(a) 

Rate  confirmed.   • 

(a)  Only  three  Jadges  were  preeent 
See  the  neafc  and  the  two  preceding  easei. 


♦The  QUEEN  t>.  Sir  GEORGE  COCKBURN,  The  Duke  of  ^^  .„_ 
NORTHUMBERLAND,  and  Others.    [Jan.  14,  1852.]  L  *''" 

The  United  fierrioe  Inatitotion  was  midntained  bj  the  sabscriptloDfl  of  ita  members,  chiefly  naval 
and  miUtary-meni  and  consisted  of  a  museam  of  nataral  history,  curiosities,  uid  armour,  a 
library,  a  lectore-room,  and  rooms  for  meetings  of  its  members  and  for  the  transaction  of  bnsi- 
DMK.  It  was  established  (according  to  the  deed  of  trust  by  which  ita  property  was  settled)  as 
"  a  oentral  repository  for  objects  of  professional  art,  science,  and  natural  hintory,  uid  for  books 
and  documents  relating  to  those  studies  or  of  general  information,  and  the  delivery  of  lectures 
on  ^propriate  subjects."  By  the  rules,  its  members  were  to  be :  Princes  of  the  blood  royal, 
officers  of  the. army  and  navy  and  East  India  Company's  service,  militia  and  yeomanry.  Lords 
lieutenant  and  deputy  Ueutenants  of  counties :  and  persons  who  had  retired  from  the  above 
services  and  capacities,  candidates  for  commissions,  above  a  certain  age  and  properly  recom- 
mended, civil  functionaries  attached  to  the  naval  or  military  departments,  and  navy  and  army 
agents,  were  admissible  by  ballot  Eminent  persons  and  benefactors  of  the  Institution,  not> 
within  the  above  descriptions,  the  corps  diplomatique,  ladies  contributing  to  the  Institution, 
and  some  other  classes  of  persons  (deflne^i  by  the  rules),  were  admissible  as  honorary  memberii.* 
Sabseribers  paid  IL  as  an  entrance  fee,  and  10«.  yearly.  Members  might  introduce  visiters  to 
all  the  rooms  except  the  library. 

On  appeal  against  a  poor-rate  assessed  on  the  premises  of  the  Institution,  and  on  statement  of  a 
ease  for  this  Court  showing  the  above  facts :  Held 

1.  That  the  benefits  of  the  Society  were  not  so  limited,  in  respect  of  the  persons  admissible  to , 
them,  as  to  prevent  its  coming  within  the  exemption  of  stat  t  A  7  Vict.  c.  36.    But 

2.  That  "  Professional  art»"  .and  the  other  objects  of  the  Society  appearing  on  the  case,  were 
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not  "purposes  of  scienoe,  litontarey  or  the  fine  arte  exclasirely"  within  the  meaning  of  tL« 
statate. 
And  that  the  rate  was  well  laid. 

On  appeal  by  the  managing  council  of  "  The  United  Service  Institu- 
tion" against  a  rate  by  which  part  of  the  premises  of  that  Institution 
was  assessed  to  the  relief  of  the  poor  of  St.  Martin's  in  the  Fields, 
Middlesex,  the  Sessions  (January  1851)  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  United  Service  Institution  consists  of  two  distinct  buildings,  one 
building  being  held  under  the  Grown  free  of  ground-rent,  and  for  the 
other  building  the  Society  pay  a  ground-rent  of  205L  yearly ;  and  which 
buildings  communicate  with  each  other  by  internal  galleries  and  passages. 
These  two  buildings  comprise  a  museum  of  natural  history,  curiosities, 
and  armour,  a  library,  a  lecture-room,  and  rooms  for  the  meetings  of 
^iQ-tn  the  '''members  and  council  or  committee  of  management  for  the 
-'  transaction  of  the  business  of  the  Institution.  There  are  also 
apartments  for  the  use  of  the  secretary,  accountant,  and  housekeeper 
who  reside  in  the  premises.  (The  case  then  stated  that  no  exemption 
was  claimed  in  respect  of  the  apartments  occupied  for  such  use.) 

The  United  Service  Institution  was  founded  on  17th  March,  1832, 
by  a  deed  of  declaration  of  trust  (a  copy  of  which  was  appended  to  and 
to  form  part  of  the  case),  bearing  that  date,  and  made  between  the 
trustees  of  the  Institution  of  the  first  part,  the  chairman  of  the  first 
general  meeting  of  the  members  of  the  Institution  of  the  second  part, 
and  the  treasurer  of  the  Institution  of  the  third  part.  By  this  deed  The 
United  Service  Institution  is  declared  to  be  instituted  as  a  central  repo- 
sitory of  objects  of  professional  art,  science,  and  natural  history,  and  for 
books  and  documents  relating  to  those  studies,  or  of  general  information, 
and  the  delivery  of  lectures  on  appropriate  subjects.  The  trustees  declare 
that  they  will  stand  possessed  of  the  moneys  which  shall  be  paid  or 
transferred  to  them  upon  trust  for  the  benefit  of  the  Institution ;  and 
that  they  will  stand  possessed  of  all  books,  specimens  of  natural  history, 
curiosities,  models,  and  other  articles  or  things  of  or  belonging  to  the 
Institution,  upon  trust  for  the  same  Institution,  and  subject  to  the  rules 
and  orders  thereinafter  contained  relating  to  the  same ;  and,  further, 
that  they  will  stand  possessed  of  any  land,  tenements,  hereditaments, 
and  premises  which  shall  be  vested  in  them  as  such  trustees  upon  trust 
for  the  use  and  benefit  of  the  Institution,  and  from  time  to  time  convey 
and  dispose  of  the  same  according  to  the  directions  of  the  council  of 
management  of  the  Institution  for  the  time  being.  Upon  the  6th  day 
/iftoi  ^^  March,  1847,  *the  council  or  committee  of  management  of  the 
''■'  Institution  made  the  following  by-law,  which  is  still  unrepealed. 
<'  That  The  United  Service  Institution  neither  shall  nor  may  make  any 
dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of  its 
members  out  of  its  present  property  or  out  of  any  property  which  it  may 
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acquire ;  and  that  the  whole  of  its  property  both  present  and  future  shall 
be  exclusivAj  applied  for  carrying  into  effect  its  design  as  a  central 
repository  for  objects  of  professional  art,  science,  and  natural  history,  and 
for  books  and  documents  relating  to  those  studies  or  of  general  informa- 
tion, and  likewise  for  the  delivery  of  lectures  on  appropriate  subjects." 

The  case  then  stated  that  the  council,  on,  &c.,  submitted  copies  of 
their  laws,  &c.,  to  the  Barrister  appointed  to  certify  the  Rules  of 
Friendly  Societies,  who  certified  that  the  Institution  was  entitled  to  the 
benefit  of  stat.  6  &  7  Vict.  c.  36 ;  and  the  rules  were  allowed  and  con- 
firmed by  the  Middlesex  Quarter  Sessions,  and  filed,  &c. ;  and  notice 
of  the  foregoing  facts  was  given  to  the  parish  officers  of  St.  Martin,  and 
exemption  from  rates  claimed.     The  case  then  proceeded  as  follows. 

Early  in  the  year  1850,  various  improvements  were  made  in  the 
building  of  the  Institution.  The  lecture-room  was  completed  under  the 
superintendence  of  the  architect  of  the  Institution  at  an  expense  in  the 
whole  of  1500Z. 

On  12th  July,  1850,  the  churchwardens  and  overseers  of  the  parish 
of  St.  Martin  in  the  Fields  assessed  to  the  poor  rate  and  other  parochial 
rates  that  part  of  The  United  Service  Institution  which  comprises  a 
museum  of  natural  histot*y,  curiosities,  and  armour,  a  library,  a  lecture 
room,  and  rooms  for  meetings  of  the  members  and  council  or  committee 
of  management. 

*The  case  went  on  to  state  that,  at  the  time  when  the  rate  in  r„(^Qq 
question  was  made,  the  laws,  rules,  and  regulations  for  the  manage-  ^ 
ment  of  the  Institution  w^ere  such  as  were  set  forth  in  a  printed  docu- 
ment annexed  to  the  case.(a)  r*4.ftJ. 

*The  question  for  the  opinion  of  this  Court  was,  whether  that  ^ 
part  of  the  said  buildings  comprising  a  *museum  of  natural  his-  r^j^^r 
tory,  curiosities,  and  armour,  a  library,  the  lecture-room,  and  the  ^ 
rooms  for  meetings  of  the  members  and  council  or  committee  of  manage- 

(a)  Among  these  rules  were  the  foUowing. 

*'  Section  L — Design. 

I.  The  United  Service  Institution  is  founded  as  a  central  repository  for  objects  of  professional 
art,  science,  and  natural  history,  and  for  books  aud  documents  relating  to  those  studies,  or  of 
gftneral  information.  The  dellTery  of  lectures  on  appropriate  subjects  is  included  in  the  design 
of  the  Institution." 

"  Section  IL — Composition. 

I.  The  members  shall  consist  of  Princes  of  the  Blood  Royal ;  OflBcers  of  the  nary,  army, 
martaea,  regular  and  local  Militia,  East  India  Company's  land  and  sea  services;  Lords  Lieutenants 
and  Deputy  Lieutenants  of  Counties ;  Yeomanry ;  all  persons  who  may  have  retired  from  any  of 
the  above  services  or  capacities;  Civil  functionaries,  who  are  or  have  been  aUached  to  the  naval 
and  military  departments ;  and  navy  and  army  agents. 

IL  Gentlemen  above  the  age  of  fifteen,  whose  names  are  on  the  list  of  the  Commander-in- 
Chief  for  commissions  in  the  army,  and  who  are  recommended  by  two  members  of  the  Institution 
on  their  personal  knowledge,  shall  be  admissible  to  become  provisional  members  of  the  Institu- 
tion from  year  to  year,  under  the  regulations  of  Section  IV.,  on  payment  of  the  annual  subscrip- 
tion ;  such  provisional  members,  on  obtaining  their  commissions,  becoming  ordinary  members  on 
pnyment  of  the  entrance  fee." 

By  Section  IIL,  entitled  "  Oovernment,"  there  were  to  be  Patrons  and  Vice-Patrons;  and  the 
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tnent  for  the  transaction  of  the  business  of  the  Institution  and  for 
carrying  into  effect  its  purposes,  is  exempt  from  rates  under  stat.  6  k 
7  Yict.  c.  36.  If  this  Court  should  be  of  opinion  that  the  said  part 
of  the  said  buildings  was  exempt,  under  the  statute,  from  liability  to 
the  said  rate  of  12th  July,  1850,  the  order  of  Sessions  was  to  be  quashed 
and  the  rate  appealed  against  to  be  amended  by  striking  out  the  assess- 
ment therein  in  respect  of  that  part  of  the  said  buildings :  otherwise 
the  order  of  Sessions,  and  the  rate  appealed  against,  to  be  confirmed. 
The  case  was  argued  in  Michaelmas  term,  1851.(a) 
Pashley  and  T,  JoneSy  in  support  of  the  order  of  Sessions. — This  is 
not  an  institution  for  purposes  within  stat.  6  &  7  Vict.  c.  36,  s.  1.  Tbe 
<<  Professional  art"  alluded  to  in  the  deed  and  in  the  rules  is  only  the 
art  of  war;  and  war  is  clearly  not  a  «'fine  art.'*  It  is,  according  to 
the  definition  of  «  War"  in  Johnson's  Dictionary  (cited  from  Ralegh), 

Pint  Lord  of  the  Adininlt]r>  the  Commander-in-Chief,  and  a  few  other  public  oflSeers,  were  to  be 
ioYited  to  hold  the  office  of  Vice-Patron,  ex  officio. 

«  Section  IV.— Candidates  liable  to  be  balloted  for. 

I.  Retired  officers,  oiril  functionaries,  and  candidates  for  commissions  referred  to  in  Seetion 
IL,  and  na^'y  and  army  agents,  shaU  be  submitted  for  election  to  the  conncU  of  mant^eaesti 
speoiallj  assembled. 

II.  A  list  of  such  candidates,  signed  by  the  secretary,  shaU  be  put  up  in  the  library,  foiixtBe& 
days  previous  to  the  ballot" 

"  Section  V. — Honorary  Members. 

I.  Foreigners  of  distinction  may  be  admitted  honorary  and  corresponding  members. 

II.  Eminent  individuals  and  benefactors  to  t&e  Institution,  not  otherwise  eligible^  may  bf 
admitted  honorary  members  at  the  discretion  of  the  council,  on  specific  grounds. 

IIL  The  Corps  Diplomatique  shaU  be  invited  to  become  honorary  members ;  and  shall  be  pn- 
yileged  to  submit  the  names  of  foreign  noblemen  and  gentlemen,  resident  in  England,  to  the 
council,  in  order  that  the  same  courtesy  may  be  extended  to  thom  for  the  siwce  of  three  montbi : 
this  privilege  to  be  renewed,"  Ac.  (on  termi  as  to  recommendation,  Ac,  which  were  specified). 

IV.  Foreign  Naval  and  Military  Officers  may  be  admitted  corresponding  members. 

V.  Ladies  who  contribute  to  the  Institution  may  be  admitted  honorary  members,  at  the  dlscrf- 
tion  of  the  counciL" 

"  Section  VL — Subscriptions. 

An  entrance  fee  of  H.  shall  be  paid  by  all  members  on  Joining  tbe  Institution. 

II.  The  Annual  subscription  shall  be  not  less  than  10«.,  due  on  tbe  1st  of  January. 

IIL  The  payment  of  the  sum  of  not  less  than  6/.,  in  addition  to  the  entrance  fee,  shall  eooiti- 
tnte  a  member  for  life. 

IV.  Any  member  failing  to  pay  his  annual  subscription  for  two  successive  years  shall  cease  to 
be  a  member,  unless  the  council  should  see  reason  to  decide  otherwise." 

Section  IX.  clause  II.  prohibits  the  making  of  any  dividend,  Ac,  or  bonus  in  moofj.  tad 
orders  that  tbe  whole  property  of  the  Institution,  present  and  future,  "shall  be  exclasively 
applied  for  carrying  into  effect  its  design  as  a  centrid  repository  for  objects  of  professional  art, 
science,  and  natural  history,  and  for  book:  and  documents  relating  to  those  studies,  or  of  geseni 
information,  and  likewise  for  the  delivery  of  lectures  on  appropriate  subjects." 

"  Section  XIV.— Hours  of  reception.    Visiters. 

I.  The  rooms  of  the  Institution  shall  be  open  daily  (Sunday  excepted)  from  eleven  o'clock  in 
the  morning  until  five  in  summer,  and  four  in  winter ;  the  library  alone  being  kept  open  for  tb« 
use  of  the  members  till  ten  in  the  evening,  during  the  whole  year. 

II.  Members  to  have  the  privilege  of  introducing  visiters  to  all  the  rooms,  except  the  libntfT, 
first  inscribing  the  names  of  such  visiters  in  a  book  to  be  kept  for  that  purpose." 

(a)  November  10th.  Before  Lord  Campbell,  C.  J.,  and  Coleridge,  J.  Pattesox,  J.,  was 
Dot  present  on  this  day.    Belb,  J.,  had  left  the  Court 
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« the  exercise  of  violence  under  Sovereign  command  against  vrithstand- 
ers ;  force,  authority,  and  resistance,  being  the  essential  parts  thereof." 
Allowing  it  to  be  in  some  sense  (though  not  within  the  view  of  the 
statute)  an  art,  it  is  not  a  science;  art,  in  the  proper  acceptation, 
*being  a  distinct  thing  from  science.  And,  if  the  Institution  is  rncAO({ 
for  purposes  of  science  at  all,  it  is  not  « exclusively"  for  those  ^ 
purposes.  [Lord  Campbell,  C.  J. — There  is  great  difficulty  in  saying 
what  is  meant  by  lectures  on  «  appropriate  subjects.*'  They  might  be 
on  the  res  frumentaria,  the  art  of  provisioning  an  army.]  Pugilism 
might  be  such  a  subject.  One  of  the  declared  trusts  is  the  keeping  of 
<«  curiosities ;"  and  the  museum  contains  <<  curiosities ;"  a  term  which 
may  include  almost  anything.  And,  further,  according  to  the  principle 
of  Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R. 
vol.  59),  as  recognised  in  Regina  v,  Brandt,  ant%,  p.  462,  and  explained 
by  the  late  case,  in  this  Court,  of  Regina  v.  Oaskell,  antd,  p.  472,  this 
Institution  is  not  exempted,  because  it  is  not  accessible  to  the  public 
generally.  The  members,  admitted  by  ballot  or  otherwise,  are  from 
limited  classes.  The  library  is  for  the  use  of  members,  not  of  visiters. 
The  public  in  general  are  not  admissible  to  the  lectures.  No  one  can 
^isit  the  collections  on  terms  dependent  merely  on  himself.  It  is  not 
enough  for  the  purpose  of  this  exemption  that  a  society  of  professional 
men  should  combine  to  cultivate  their  own  art  or  science ;  the  public 
also,  those  who  pay  the  rates,  should  partake  in  the  benefit :  otherwise 
the  society  reaps  an  unfair  advantage  at  their  expense. 

Orowder  and  A.  J.  Stephens^  contrd.. — The  last  observation  is  no 
argument  as  to  the  construction  of  the  statute.  [Lord  Campbell,  C. 
J. — It  may  show  that  the  particular  construction  was  not  intended  by 
the  legislature.]  As  to  the  objects  of  the  Institution:  it  is  clearly 
'''not  established  for  purposes  of  mere  recreation,  but  for  the  r^^^oi^ 
general  improvement.  AH  the  pursuits  contemplated  have  the  '- 
character  of  science  or  art.  War  is  not  one  of  the  fine  arts;  but  both 
art  and  science  enter  into  the  practice  of  war,  as  distinguished  from 
the  mere  opposition  of  brute  force.  The  subjects  of  the  lectures  show 
the  character  of  the  Institution.  {Orowder  here  read  several  of  the 
subjects  from  a  paper  issued  by  the  society  :(a)  among  them  were  Guns, 
Projectiles,  and  Fortification.  PaMey  mentioned  that  one  of  the 
subjects  was  the  unrolling  of  a  mummy.)    [Lord  Campbell,  C.  J.-^ 

(a)  It  mu  headed:  "Leotnrei,  1851.*  Amoog  Uie  announoemente  for  different  daje  were: 
**  Migor  Adams.  On  the  gnni  and  prcjjctiles  employed  in  the  British  serrioe."  **  On  permanent 
fortifioation.''  « On  military  mining."  "  On  field  fortification."  <'Mr.  Aastia.  ExperimenU 
to  fflostrate  a  plan  for  raising  sunken  yesscls."  «  Colonel  Hamilton  Smith,  F.R.S.  On  the 
eagla  type  as  a  military,  religions,  and  eivU  symbol  among  ancient  and  modern  nations."  **  Major 
▲duBS.  On  the  attack  of  fortressw."  '<Sir  Roderick  L  Murchison,  F.R.S.  On  the  formation 
of  monntnin  ranges."  "  T.  J.  Pettigrew,  Bsq.,  F.R.6.,  F.S.A.  On  the  art  of  embalming  as 
praetiaed  by  the  Egyptians :  when  a  mnnuny  wiU  be  unrolled."  <*  John  Bourne,  Esq.,  C.B. 
On  ateam  narigation."  "W.  V.  Pettigrew,  Bsq.,  M.D.  Ontlinei  of  natural  history  and  oom- 
pacmtire  anatomy;"  Ac,  Ac 
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May  not  there  be  profeBsional  art  which  is  i.either  literature,  science, 
nor  fine  art :  as  in  the  profession  of  a  surgeon  or  of  an  attorney  T] 
What  belonged  to  that  kind  of  art  would  probably  come  under  the 
term  "science."  [Lord  Campbell,  C.  J. — Suppose  there  were  an 
institution  for  the  purpose  of  teaching  the  law  as  a  science ;  would  that 
be  within  the  exemption  ?]  It  might.  And  there  is  no  reason  that  a 
branch  of  a  science  should  nbt  be  within  it.  It  cannot  be  insisted  that 
the  exemption  shall  reach  nothing  short  of  universal  science.  [Lord 
*ift«i  Campbell,  C.  J. — There  are  many  things  ^connected  with  the 
^  art  of  war  which  are  strictly  matters  of  science,  as  gunnery  and 
the  theory  of  projectiles:  but  there  are  others  clearly  not  so;  as 
military  clothing.  Colbridoe,  J. — Or  drill.]  Next,  as  to  the  publicity 
of  the  Institution :  it  is  accessible  generally  to  the  army  and  navy,  and 
to  others,  at  a  low  annual  subscription :  the  rule  as  to  ballot  does  not 
apply  universally :  and  there  is  no  regulation  by  which  admissibility  to 
the  lectures  is  limited  to  subscribers.  There  is  not,  therefore,  on  this 
point,  any  essential  distinction  between  the  present  case  and  Church- 
wardens of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  59), 
and  Regina  v.  Overseers  of  Manchester,  antS,  p.  449 :  and  the  objec- 
tion which  prevailed  in  Regina  v,  Brandt,  ant^,  p.  462,  does  not  apply, 
since  the  purpose  of  the  establishment  here  is  not  relaxation  and  amuse- 
ment merely,  but  improvement,  and  that  is  m^de  reasonably  public. 
[Lord  Campbell,  C.  J. — The  object,  as  you  put  it,  is  professional  edu- 
cation :  but  does  that  come  within  the  scope  of  the  act  ?]  The  object 
is  to  enable  men,  being  in  the  army  and  navy,  to  cultivate  the  sciences 
connected  with  their  professions;  but  at  the  same  time  to  improve 
themselves  by  the  study  of  literature,  art,  and  science  generally.  The 
Institution  is  not,  as  the  associations  in  some  such  cases  have  been,  a 
mere  cover  for  the  reading  of  newspapers  and  periodical  works,  and  for 
social  meetings.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (January  14th),  delivered  the 
judgment  of  the  Court. 

*a.«Ql      ^^  *^^®  ^^®'  which  was  argued  before  my  brother  *Colkridgb 
-^  and  myself,  we  are  of  opinion  that  the  assessment  upon  the 
appellants  was  properly  made. 

We  do  not  proceed  upon  the  ground  taken  by  this  Court  in  Regina 
V.  Brandt,  ant^,  p.  462,  and  several  subsequent  cases,  that  the  institu- 
tion in  question  was  founded  for  the  amusement  or  convenience  of  itss 
members.  They  appear,  in  a  disinterested  manner,  to  have  had  in  view 
the  good  of  the  public,  and  particularly  the  instruction  of  o£Scer8  in 
the  army  and  navy,  and  of  boys  destined  to  the  profession  of  arms. 
Nor  can  the  objection  be  seriously  urged  that  the  institution  is  exclu- 
sive; for  all  «  eminent  individuals,"  and  even  munificent  ladies,  may  be 
admitted  into  it. 

But,  however  public-spirited  and  laudable  its  objects,  we  have  to 
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iletennine  whether  it  be  a  society  which  can  claim  the  exemption  created 
by  Stat.  6  &  7  Vict.  c.  86,  entitled  "An  act  to  exempt  from  county, 
borough,  parochial,  and  other  local  rates,  land  and  buildings  occupied 
by  scientific  or  literary  societies ;"  which,  reciting  in  its  preamble  that 
"  it  is  expedient  that  societies  established  exclusively  for  purposes  of 
science,  literature,  or  the  fine  arts  should  be  exempt  from  the  charge 
of  county,  borough,  parochial,  and  other  local  rates,"  enacts  that  no 
person  shall  be  assessed  to  any  such  rates  in  respect  of  any  land  or 
buildings  «  belonging  to  any  society,  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively."  Is  The  United  Service  Institu- 
tion a  society  for  the  support  of  which  the  legislature  intended  to  throw 
a  burden,  by  additional  taxation,  upon  the  county,  borough,  and  parish 
in  which  it  is  established  ? 

The  counsel  for  the  appellants  disclaimed  the  notion  '''that  the  p^r^Q/v 
art  of  war  may  be  considered  one  of  "  the  fine  arts ;"  and,  not  ^ 
contending  that  "literature"  is  the  purpose  for  which  the  society  is 
instituted,  rested  their  case  upon  the  position  that  it  is  instituted  exclu- 
sively for  the  purposes  of  "science."  But  does  this  accord  with  the 
language  of  the  trust  deed  or  of  the  laws  of  The  United  Service  Institu- 
tion (section  ix.),  both  of  which  declare  it  to  be  "  a  central  repository 
for  objects  of  professional  art,  science,  and  natural  history,  and  for 
books  and  documents  relating  to  those  studies,  or  of  general  information, 
and  likewise  for  the  delivery  of  lectures  on  appropriate  subjects  ?"  The 
case  adds  that  the  buildings  rated  comprise  "  a  museum  of  natural  his- 
tory, curiosities  and  armour,  a  library,  a  lecture-room,  and  rooms  for 
meetings  of  the  members."  Purposes  of  science  are  undoubtedly  com- 
prised within  the  scope  of  the  Institution  thus  described  and  explained : 
but  are  the  purposes  so  described  and  explained  exclusively  scientific  ? 
We  are  bound  to  look  to  all  the  purposes  for  which  the  society  is  pro- 
fessedly founded,  and  to  which,  without  a  breach  of  trust,  its  funds  may 
be  applied. 

The  chief  of  these  is  "professional  art."  The  statute  enumerates 
only  "science,  literature,"  and  "the  fine  arts."  Therefore  anything 
which  comes  within  the  category  of  art  and  is  not  one  of  the  fine  arts 
seems  to  be  excluded.  If  "  professional  art"  is  meant  to  embrace  a 
training  for  all  professions,  no  one  can  contend  that  it  is  necessarily 
confined  to  science.  But,  supposing  that  it  applies  only  (as  the  counsel 
for  the  appellants  contend)  to  the  army  and  navy,  these  professions, 
while  they  are  conversant  with  science,  require  an  acquaintance  with 
various  subjects  which  cannot  be  considered  scientific,  and  which  cannot 
be  considered  ancillary  to  science.  The  '''professional  art  of  a  r^AM 
soldier  and  of  a  sailor,  qualified  to  command  and  to  obey,  would  ^ 
require  a  knowledge  of  the  best  mode  of  provisioning  armies  and  fleets, 
an  acquaintance  with  military  and  naval  uniforms,  and  a  familarity  with 
the  mode  not  only  of  constructing  but  of  using  the  implements  of  war. 
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The  "central  repository"  is  to  contain  "objects  of  professional  art;" 
and  the  lectures  to  be  delivered  are  to  be  "  on  appropriate  subjects'* 
relating  to  those  studies.  Under  the  trust  deed  and  the  laws  of  the 
society,  a  drill  sergeant,  an  army  tailor,  and  an  experienced  commissary 
general  might  be  retained  with  reasonable  salaries,  and  very  usefully 
employed  as  instructors.  We  do  not  think  that  the  construction  of  the 
appellants  can  be  put  upon  the  statute  without  disregarding  the  word 
"  exclusively,"  which  it  has  anxiously  introduced  both  into  the  preamblo 
and  the  enactment. 

No  case  hitherto  decided  at  all  sanctions  the  extension  contended  for. 

The  appellants  rely  chiefly  on  the  Birmingham  Library  Ca8e,(a)  and 
the  Manchester  Institution  Ga8e.(i)  In  Earl  of  Clarendon  t*.  The  Rec- 
tor, &c.,  of  St.  James,  Westminster,  20  Law  J.,  N.  S.,  213  (M.  C),  S. 
C«  4  New  Sess.  Ga.  639,  the  Judges  of  the  Court  of  Common  Pleas 
said  that  they  considered  themselves  bound  by  the  Birmingham  Library 
Case,  and  the  Manchester  Institution  Case,  but  intimated  an  opinion 
(to  which  the  greatest  respect  is  due)  that  these  coses  had  rather  gone 
beyond  the  real  intention  of  the  legislature.  Neither  of  these  cases 
goes  nearly  so  far  as  the  present.  In  the  Birmingham  Library  Case, 
10  Q.  B.  875  (E.  C.  L.  R.  vol.  59),  Lord  Dbnman  said:  ^at  is  difficult 
*ilQ9l  **^  deny  that  the  purpose  of  the  society  is  merely  literary ;  nor, 
•^  indeed,  was  this  much  contested  in  the  argument."  So  in  the 
Manchester  Institution  Case,(i)  the  counsel  for  the  parish  admitted 
that,  primfi  facie,  the  society  was  exclusively  for  the  purposes  of  science, 
literature,  or  the  fine  arts,  and  rested  their  resistance  to  the  exemption 
chiefly  on  the  ground  that  a  profit  (as  they  contended)  was  to  be  received 
by  the  members.  The  case  of  Purvis  v.  Traill,  3  Exch.  344,t  establishes 
the  principle  that,  if  the  society  may  use  the  building  rated  for  any 
other  purpose  than  the  purposes  of  science,  literature,  and  the  fine  arts, 
the  exemption  cannot  be  claimed.  Consistently  with  the  deed  of  settle- 
ment in  this  case  and  with  the  rules  and  regulations,  the  building  rated, 
and  the  funds  of  the  sodety,  may  be  applied  to  purposes  different  from 
those  of  science,  literature,  or  the  fine  arts. 

The  United  Service  Institution  was  founded  and  appears  to  have 
flourished  before  the  act  of  which  the  appellants  now  seek  to  take 
advantage  was  in  existence ;  and  without  the  help  of  this  act  we  hope 
that  it  may  long  continue  to  flourish. 

For  these  reasons  we  are  of  opinion  that  the  order  of  Sessions  and 
tne  rate  appealed  against  ought  to  be  aflkmed. 

Order  of  Sessions  confirmed. 

(a)  ChnrcbwardeiM  of  Blniiingbara  v.  Shaw,  10  Q.  B.  S68  (B.  C.  L.  B.  toL  59). 

(b)  B^gina  9.  Otenmn  of  Kbnohoilor,  Mild,  p.  449. 
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♦MOSS  V.  SWEET  and  Another.    Jan.  16.(a)         [*498 

MThere  goodB  deliyered  <'on  sole  or  return"  are  not  retamed  within  a  reasonable  time,  the  sale  of 
the  goods  becomes  absolote,  and  the  priee  may  be  recovered  nnder  the  common  count  for  goods 
sold  and  deliyered. 

Assumpsit  for  goods  sold  and  delivered.  The  defendant  Sweet  Buf- 
fered judgment  by  default.  The  other  defendant  pleaded  Non  assumpsit : 
issue  thereon. 

On  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  London  sittings 
after  last  Michaelmas  term,  it  appeared  that  the  goods  in  question  had 
been  delivered  to  the  defendants,  who  were  partners  in  trade,  on  sale 
or  return.  The  defendant  Sweet,  who  was  called  as  a  witness  for  the 
plaintiff,  explained  the  meaning  of  delivery  **  on  sale  or  return"  to  be, 
that  the  goods  are  taken  as  sold  unless  returned,  at  the  buyer's  option, 
within  a  reasonable  time.  The  jury  expressed  their  concurrence  in  this 
explanation ;  and  also  found  that  the  present  was  such  a  case  of  sale  or 
return.  No  question  was  raised  whether  a  reasonable  time  had  elapsed 
before  the  commencement  of  the  action :  but  it  was  objected  that  the 
action  for  goods  sold  and  delivered  could  not  be  maintained  at  all  under 
the  circumstances,  and  that  the  plaintiff  should  have  declared  upon  the 
special  agreement.  His  Lordship  overruled  the  objection :  and  a  verdict 
was  found  for  the  plaintiff. 

Wordsworth  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
— ^Iley  V.  Frankenstein,  8  Scott's  New  B.  889,  is  an  express  authority 
that,  where  goods  are  delivered  on  "sale  or  ♦return,"  a  declara-  r^-qj 
tion  as  upon  an  absolute  sale  of  goods  cannot  be  supported,  not-  ^ 
withstanding  the  lapse  of  a  reasonable  time  for  the  return  of  the  goods ; 
and  that  the  remedy  is  by  a  special  declaration  for  not  returning  the  goods 
pursuant  to  the  contract.  Iley  v.  Frankenstein  is  in  conformity  with 
Lord  Ellenborough*8  ruling  in  Lyons  v.  Barnes,  2  Stark.  N.  P.  C.  89 
(E.  C.  L.  B.  vol.  8),  and  was  decided  after  reference  had  been  made  to 
the  opposite  authorities  of  Bianchi  v.  Nash,  1  M.  &  W.  645,t  S.  C. 
Tyr.  &  6.  916,  and  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Com- 
pany, 6  A.  &  £.  829  (E.  C.  L.  B.  vol.  88). 

Patteson,  J. — ^The  jury  having  found  as  a  fact  that  these  goods  were 
delivered  on  sale  or  return,  that  is,  on  return  at  the  option  of  the  buyer 
ivithin  a  reasonable  time,  and  the  defendant  not  having  offered  so  to 
return  them,  I  am  of  opinion  that  this  action  for  goods  sold  and  delivered 
is  maintainable.  This  opinion  is  supported  by  the  whole  current  of  the- 
aathorities,  as  far  as  I  am  aware  of  them,  with  the  exception  of  Iley  v. 
Frankenstein,  and  Lyons  v.  Barnes,  which  in  some  recent  text  book(i), 
is  said,  I  think,  not  to  be  law.  Bailey  v.  Gouldsmith,  1  Peake's  N.  P. 
C.  56,  also,  which  has  not  been  cited,  is  another  authority  for  the  maijx^ 

(•))  Tbii  caie  bai  been  aeoidentally  misplaced. 

(ft)  Probably  Roiooe  on  Evidence,  p.  306,  8th  ad.,  by  Bmirka; 
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tenance  of  tlds  action.  There  must  have  been  something  peculiar  in 
the  facts  of  Hey  v.  Frankenstein ;  or  it  most  be  misreported.  It  seems 
there  to  be  put  that  the  goods  were  returnable  on  the  demand  of  the 
seller  if  the  vendee  did  not  sell  them ;  and  it  is  stated  that  the  proper 
form  of  action  i^ould  have  been  for  not  returning  the  goods  pursuant  to 
♦IQ*;!  ^^'^  *contract.  According  to  my  experience,  goods  delivered  on 
^  sale  or  return  are  returnable  at  the  option  of  the  buyer.  That 
was  the  contract  in  the  present  case,  at  all  events :  and  I  think  that  the 
direction  to  the  jury,  and  the  verdict,  were  quite  right. 

GOLERIDGB,  J. — ^I  am  of  the  same  opinion.  Where  goods  paas  under 
a  conditional  contract  of  sale,  as  soon  as  the  condition  is  performed  the 
sale  becomes  absolute  and  an  action  lies  for  goods  sold  and  delivered. 
The  goods  in  question  passed  on  condition  that,  unless  returned,  that 
is,  at  the  option  of  the  buyer,  within  a  reasonable  time,  they  were  to 
be  taken  as  sold  to  him.  That  condition  was  at  an  end  after  the  lapse 
of  a  reasonable  time  without  a  return  of  the  goods ;  and  the  sale  was 
then  complete.  The  same  consequence  would  follow  where  goods  are 
destroyed  or  injured  so  that  a  return  within  the  meaning  of  the  con- 
tract becomes  impossible.  Our  judgment  is  consistent  both  with  prin- 
ciple and  with  the  authorities,  except  Hey  v,  Frankenstein,  8  Scott*s 
New  B.  839,  which  has  probably  been  mkunderatood. 

WiGHTMAN,  J. — The  meaning  of  this  contract  was,  that  the  goods 
were  to  be  taken  as  sold,  unless  returned  within  a  reasonable  time.  The 
current  of  the  authorities  is,  certainly,  in  favour  of  the  maintenance 
of  this  action ;  and  I  cannot  help  thinking  that  there  must  have  been 
some  misunderstanding  with  respect  to  Hey  t^.  Frankenstein. 
*4.Qfil  ^^^^  Campbell,  C.  J. — ^I  entirely  agree  that,  where  ♦goods 
^  are  delivered  on  sale  or  return,  it  is  a  sale  of  the  goods  unless 
they  are  returned  within  a  reasonable  time.  Rule  refu8ed.(a) 

(o)  Reported  by  H.  Dayison,  Bsq. 

Where  a  sale  U  without  frvid  or  warranty,  the  delirery,  he  will  be  considered  ■■  \ariag 
though  the  Just  ezpeotations  of  the  buyer  as  to  waived  the  condition  and  alBrmed  the  ale : 
the  quality  of  the  article  are  diaappointed,  yet  Marston  v.  Baldwin,  17  Mass.  806^  A  mere 
if  he  receiye  and  use  it  without  objection,  he  is  mental  determination  to  rest  satisfied  with  th« 
liable  for  the  price  agreed:  Goodhue  o.  Butman,  non-performance  of  such  condition,  not  pro- 
8  Greenleaf,  116.  Where  goods  were  sold  at  cured  by  the  vendee  nor  notified  to  him,  will 
auction,  to  be  paid  for  in  an  approved  note,  it  not  operate  as  a  waiver  of  such  eonditioa  to  as 
was  held  that  the  sale  and  delivery  were  condi-  to  vest  the  property  in  the  article  sold  ia  tbe 
-tional,  and  that,  as  the  condition  was  not  coin-  vendee :  Maxwell  v.  Briggs,  17  Yermont»  176. 
plied  with,  the  vendor  might  treat  the  sale  as  A  sale  with  delivery  of  possession,  if  nade 
an  absolute  one,  and  maintain  an  action  for  the  upon  condition  that  the  property  is  to  be  re- 
goods  forthwith :  Corlies  v.  Gardner,  %  HaU,  turned  if  the  price  is  not  paid  in  a  gives  time, 
345.  Where  goods  are  delivered  purtuant  to  a  does  not  divest  the  vendor  of  his  right  to  the 
conditional  sAle,  and  the  condition  is  not  per-  property  upon  non>payment  of  the  priee :  Brad> 
•formed,  if  the  ^vendor  do  not  reclidm  the  goods  shaw  «.  Thomas,  7  Terger,  497. 
as  his  .property  within  a  reasonable  time  after 
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The  OTerseers  of  WIGTON,  Appellants,  v.  The  Overseers  of  SNAITH, 

Respondents.     Jan.  27.(a) 

Bj  Stat.  12  A  13  Vict  e.  103,  s.  5,  "all  the  cobU  and  expenses"  <'in  and  abont  the  obtaining  any 
order  of  jtistices  for  the  removnl  and  maintenanoe  of  a  lunatic  paoper"  removed  to  an  asylum, 
and  who,  if  not  a  lunatic,  would  hare  been  exempt  from  removal  by  five  yean'  residence  onder 
Stat  9  A  10  Vict  e.  66,  s.  1,  shall  be  borne  by  the  common  fnnd  of  the  anion  comprising  the 
parish  wherein  each  pauper  lunatic  was  resident  at  the  time  of  his  removal  to  the  asylum. 

This  enactment  renders  the  union  liable  to  the  expenses  of  maintenance  ai  well  ai  to  the  expensee 
of  obtaining  the  order. 

The  practice,  in  arguing  a  ease  stated  for  the  opinion  of  the  Court  under  stat  13  A  18  Vict  e. 
45,  s.  11,  is  the  same  as  when  a  case  is  sent  up  by  the  sessions;  and  the  party  supporting  the 
order  complained  of  is  not  entitled  to  reply. 

On  the  12th  October,  1850,  the  following  order  of  two  justices  for 
the  West  Riding  of  Yorkshire  was  made  on  the  application  of  the  over- 
seers of  the  township  of  Snaith  in  the  said  Riding : 
«« West  Riding  of  )  To  the  overseers  of  the  poor  of  the  parish,  town- 
Yorkshire,  to  wit.  j  ship  or  place  of  Wigton  in  the  county  of  Cam- 
berland." 

The  order  recited  that,  on  18th  June,  1819,  a  justice  for  the  said 
West  Riding,  by  an  order,  made  on  the  comrlaint  of  the  relieving  officer 
of  the  Goole  Poor  Law  Union  in  the  Wept  Riding,  and  reciting  that 
James  Bowman  was  then  a  p<^uper  lunatic  aiid  inhabiting  in  and  charge- 
able to  the  township  of  SnaHh  iii  the  said  union,  directed  the  pauper  to 
be  received  in  the  pauper  lunatic  asylum,  situate  in  the  parish  of  Wake- 
field in  the  ^West  Riding  (the  same  being  the  pauper  lunatic  r^^^Aqj 
asylum  for  the  Riding) ;  that  the  p&uper  had  been  conveyed  under  ^ 
the  recited  order  to  the  said  asylum,  in  which  he  had  ever  since  remained ; 
and  that  at  the  time  of  n:<'^king  the  said  recited  order  the  place  of  his 
last  legal  settlement  was  no^  ascertained ;  and  the  justices  then  adjudged 
the  said  settlement  to  be  in  Wigton  aforesaid.  The  order  then  further 
recited  that  the  expenses  incurred  by  the  township  of  Snaith,  in  and 
about  the  examination  of  the  pauper  and  hia  conveyance  to  the  24iylum, 
amounted  to  12.  19«.  5(2.,  and  that  the  sum  of  182.  17«.  8i.  had  also 
been  incurred  and  paid  by  the  overseers  of  Soaith  to  the  treasurer  of 
the  asylum  for  the  maintenance,  &c.,  of  the  pauper  within  twelve 
calendar  months;  and  it  further  adjudged  that  the  overseers  of  Wigton 
should  pay  to  the  overseers  of  Snaith  the  two  sums  above  mentioned, 
and  also  pay  weekly  to  the  treasurer  of  the  asylum  such  sums  as  might 
from  time  to  time  be  ascertained  to  be  the  reasonable  charges  for  the 
pauper's  futui'e  maintenance,  &c<,  in  the  asylum. 

After  notice  of  appeal  against  this  order,  the  parties  to  the  appeal, 
by  consent,  and  by  a  Judge's  order,  stated  a  caae  for  the  opinion  of  thia 
Court  under  stat.  12  k  18  Vict.  c.  46,  s.  11. 

The  case  stated  that  the  pauper,  being  a  lunatic  and  chargeable  to 
the  township  of  Snaith,  was  duly  removed  therefrom,  and  was  duly  con- 

(o)  P>ia  eaM  hai  heen  aeoMen'mUy  mleplMed. 
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fined  in  the  said  asjlom  at  the  time  of  making  the  order,  &c.  That 
Snaith  was  part  of  the  Goole  Union ;  and  that  the  pauper  had  resided 
for  five  years  and  upwards  in  Snaith,  so  that,  if  he  had  not  been  a 
lunatic,  he  would  have  been  exempt  from  removal  by  stat.  9  &  10  Vict. 
c.  66,  s.  1.  The  case  then  stated  that  the  overseers  of  Snaith  had 
♦iQftI  *^^2i^^oned  the  order  so  far  as  regarded  the  above  sum  of  \L 
^  19«.  bd.  for  the  expenses  of  the  pauper's  examination  and  con- 
veyance to  the  asylum ;  and  that  the  overseers  of  Wigton  had  consented 
to  waive  all  other  grounds  of  appeal  and  to  rely  on  the  following  ground, 
namely :  That  the  pauper,  <<  if  not  a  lunatic,  would,  at  the  time  of  the 
making  of  the  said  order,  have  been  exempt  from  removal  from  the  said 
township  of  Snaith  to  the  said  township  of  Wigton  by  reason  of  stat. 
9  &;  10  Yict.  c.  66,  s.  1,  that  is  to  say,  because  he"  <<  had  resided  in  the 
said  township  of  Snaith  for  five  years  next  before  the  application  for 
the  said  order,  within  the  true  intent  and  meaning  of  the  said  last-men- 
tioned statute,  and  that  therefore,  inasmuch  as"  the  pauper,  <«if  not  a 
lunatic,  would  have  been  so  exempt  from  removal  as  aforesaid,  the  sun 
of  18{.  17«.  Si.,  and  the  futal^'^  lodging,  mairttnance,  medicine,  clothing 
and  care  of  the"  pfiiiper  <•  in  the  said  asylum,  included  in  the  said 
order  and  required  to  bo  pUd  under  it,  ougiit,  in  pursuance  of"  stat.  12 
&  18  Vict.  0.  103,  s.  5,  &c.,  « to  be  borne  by  the  jommon  fund  of  the 
said  Goole  Poor  Law  Unicn,"  £:c.,  ^^\:\  which  Union  is  comprised  the 
said  township  of  Sowlta^  ivs  appease  by  the  said  order,  and  in  which 
said  township  of  Sbaith"  :ho  pauper  '« was  resident  when  removed  to 
the  lunatic  asylum,"  ic.  The  rt'spondents  admitted  the  above  facts, 
and  contende.1  that  tl  ey  were  entitled  to  obtain  and  enforce,  in  respect 
of  the  said  sum  of  IS^.  17«.  3(2.  and  the  future  maintenance  in  tje 
asylum  of  tbe  }a'j^r»cr,  the  order  now  appealed  against,  notwithstanding 
the  provisions  of  the  statute  referred  to. 

If  the  Court  should  be  of  opinion  that  the  said  order  was  valid,  and 
should  be  confirmed  in  the  particulars  submitted,  judgment  confirming 
*4QQ1  ^^^  B^B^d  ^&s  to  be  ^entered  at  the  Sessions  accordingly :  if  the 
-*  Court  should  be  of  opinion  that  the  order,  in  the  particulars 
submitted,  was  invalid,  then  judgment  quashing  the  same  wholly  was  to 
be  entered. 

The  case  was  argued  on  a  former  day  in  this  tenn.(a) 
Overendj  in  support  of  the  order,  referred  to  stats.  11  &  12  Yict.  c 
110,  s.  8,(i)  and  12  k  13  Yict.  c.  103,  ss.  4  &  6,{e)  and  contended : 

(a)  Jaiiiiuy  26th.  Ba&ra  Lord  Oaicpbix.19  C  J.,  VAftEaQVf  CoLBSiDaB,  and  WiQwnuMf  Js> 
(6)  Boot.  8  of  lUt  11  A  13  Viot  o  110,  onectB  ihat  "all  tho  ooats  imwrred  in  tho  tt^ivt, u mA 
modical  u  otborwiao,  ot  any  poor  penon,  wko,  not  being  tottlod  in  tlio  paciih  whove  bo  icndos* 
ahall,  by  roaion  of  lome  proTition  of"  itak  9  ^  IC  ^ot  e.  00,  <<  bo  or  booono  oxaBptod  inm  At 
li&biiity  to  bo  romorod  from  tho  p^sh  whoro  Lo  resides,  sboU,  where  «ko  said  pariah  shall  be 
eomprised  in  any  tneh  nnien  as  i^esaid,  be  eh^rged  to  the  oommon  fond  of  each  nnJoa,  ao  loaf 
as  snob  person  shall  eontiane  to  be  so  exempted; '  ^e. 
(9)  Soot  4  of  stat  12  dt  13  Viet  o.  103,  entiUoil  <  Vn  Aet  to  eontinne  a&  aot  of  the  laat  •«- 
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first;  that  ^the  costs  and  '''expenses"  «in  and  about  obtaining  any  r^tr^A 
order  of  justices  for  the  removal  and  maintenance  of  a  lunatic  ^ 
paaper,"  to  be  «  borne  by  the  common  fund  of  the  Union,"  under  sect^ 
5  of  stat.  12  &  13  Vict.  c.  103,  did  not  include  the  costs  of  the  main- 
tenance itself  of  such  pauper.  Secondly,  that,  if  such  costs  were 
iDcluded,  the  provision  did  not  apply  to  the  present  case,  because  the 
removal  of  the  pauper  to  the  asylum  was  a  break  in  the  residence^ 
which  occurred  before  the  passing  of  the  act,  and  so  was  not  within  the 
protection  of  the  fourth  section,  which  was  prospective  only ;  and  con* 
sequently,  that  the  pauper  was  not  one  «  who,  if  not  a  lunatic,  would 
have  been  exempt  from  removal"  within  the  fifth  section. 

Paahlet/y  contr&. — The  course  of  legislation  upon  this  subject  is  very 
clear.  Stat.  9  &  10  Vict.  c.  66,  s.  1,  gave  irremovability  to  paupers 
generally,  after  a  residence  of  five  years ;  but  it  provided  that  « the 
removal  of  a  pauper  lunatic  to  a  lunatic  asylum,  under  the  provisions  of 
any  act  relating  to  the  maintenance  and  care  of  pauper  lunatics,  shall 
not  be  deemed  a  removal  within  the  meaning  of  this  act."  The  efiiect 
of  this  provision  was,  that  the  expense  of  maintaining  an  ordinary 
pauper  could  not  be  cast,  by  a  parish  in  which  he  had  resided  for  five 
years,  upon  the  parish  of  his  settlement ;  but,  if  it  happened  that  the 
pauper  were  a  lunatic,  the  parish  *of  the  settlement  was  not  so  r^^ni 
protected,  because  the  power  of  removing  the  pauper  lunatic  to  ^ 
an  asylum  was  expressly  saved  by  the  statute,  and,  after  such  removal, 
an  order  of  maintenance  might  be  made  upon  the  parish  of  the  settle- 
ment. Then  came  stat.  11  &  12  Vict.  c.  110.  It  was  considered  a 
hardship  upon  the  parish,  in  which  a  pauper  had  resided  for  five  years 
so  as  to  become  irremovable,  that  it  should  thenceforward  be  burdened 
with  his  maintenance;  and,  accordingly,  section  3  provided  that,  where 
such  parish  was  comprised  in  a  union,  the  expenses  of  his  maintenance 
should  be  distributed  over  all  the  parishes  in  such  union  and  be  charged 

rioQ  of  Parliament,  for  charging  the  maintenance  of  certain  poor  persons  in  unions  npon  the 
common  fond ;  and  to  make  eertain  amendments  in  the  laws  for  the  relief  of  the  poor/'  enacts 
**  that  the  removal  of  any  lunatic  panper  to  an  asylum,  licensed  house,  or  registered  hospital, 
under  the  authority  of  the  statutes  in  that  hchalf,  or  of  any  paupor,  otherwise  than  under  an 
order  of  removal  from  his  place  of  ahode  in  any  parish  of  a  union  to  the  workhouse  of  such  union, 
shall  not  he  deemed  to  be  an  interruption  of  the  residence  of  such  panper  within  the  meaning  of" 
slat  9  A  10  Viet  c.  06,  "but  the  time  spent  in  such  lunatic  asylum,"  Ac,  "and  the  time  during 
which  any  person  shall  he  relieved  at  the  charge  of  the  common  fund  of  the  union  shall  be  wholly 
excluded  from  the  computation  of  the  time  of  residence  which,  according  to  the  provisions  of 
scdi  statute,  wiU  exempt  a  poor  person  from  being  removed." 

Sect  5  enacts  "That  all  the  costs  and  expenses  incurred  or  hereafter  to  be  incurred,  since  the 
25th  day  of  March  last,  tn  and  abovt  the  obtaining  anif  order  of  Jtutieee  for  the  removal  and  main- 
tmanee  of  a  lunatie  pauper  who  shall  have  been  or  shall  be  removed  under  any  such  order  to  any 
asylum,  licensed  house,  or  registered  ho«pital|  an  i  who,  if  not  a  lunatic,  would  have  been  exempt 
from  removal  by  reason  of  some  provision"  of  stat  9  A  10  Vict  c.  60,  "shall,  until  the  time  when 
the  provisions  hereinbefore  contained  shall  cease,  be  borne  by  the  common  fund  of  ttie  union  com- 
prising the  parish  wherein  such  panper  lunatic  was  resident  at  the  time  when  such  lunatic  pauper 
was  so  removed  to  such  asylum,"  Ac,  "  notwithstanding  the  order  for  the  payment  thereof  shall 
hare  b«en  made  npon  the  overseers  of  such  parish,  or  the  parish  of  the  settlement,  or  upon  the 
treasarer  or  guardians  of  the  union  in  which  either  parish  shall  be  comprised." 
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to  the  common  fund,  so  long  as  his  irremovability  should  contmue. 
This  provision,  however,  apjplied  to  ordinary  paupers  only,  and  did  not 
include  lunatic  paupers.  To  meet  this  defect  and  the  earlier  defect  in 
Stat.  9  &  10  Vict.  c.  66,  sect.  5  of  stat.  12  &  18  Vict.  c.  103,  w&s 
enacted,  as  the  complement  to  the  legislation  on  this  subject.  The 
language  of  sect.  5,  though  by  no  means  precise  (and,  indeed,  incapable 
of  a  literal  construction,  inasmuch  as  a  single  order,  for  the  removal  as 
well  as  the  maintenance  of  a  lunatic  pauper,  cannot  be  made),  creates 
no  real  difficulty  in  carrying  out  the  policy  of  the  legislature.  It  is 
clear  that  a  transfer  of  the  expenses  of  the  lunatic's  maintenance  from 
the  parish  to  the  union  was  contemplated ;  for  the  concluding  words  of 
the  section,  <' notwithstanding  the  order  for  the  payment  thereof"  (that 
is,  the  expenses  of  obtaining  the  order  «  for  the  removal  and  maintenance" 
of  the  lunatic)  « shall  have  been  made  upon  the  overseers  of  such  parish, 
or  the  parish  of  the  settlement,"  clearly  indicate  such  expenses  as  were 

♦^091  ^P^^^io^^ly  c^^  ^P^^  ^^0  single  parish ;  and  these  were  the  ex- 
"-'  penses  of  maintenance  itself,  as  well  as  those  of  obtaining  the 
order  of  removal.  The  passage,  <«all  the  costs  and  expenses"  <<in  and 
about  the  obtaining  any  order  of  justices  for  the  removal  and  maintenance 
of  a  lunatic  pauper,"  is  to  be  read  as  if  the  words  <^  in  and  about  the" 
were  repeated  before  the  word  «  maintenance." 

Overend  claimed  the  right  of  reply,  as  the  case  stated  under  the 
statute  was  on  the  footing  of  a  special  case  stated  for  the  opinion  of  the 
Court.  But  Lord  Campbell,  C.  J.,  said  that,  in  substance,  it  was  on 
the  footing  of  an  ordinary  case  from  sessions,  though  not  so  in  form. 

Our,  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  appears  to  turn  entirely  upon  the  construction  of  the  5th 
section  of  stat.  12  &  13  Vict.  c.  103.  Before  the  passing  of  that 
statute,  the  order  would  have  been  good  for  the  whole.  The  respondents 
allow  that  it  cannot  now  be  supported  for  the  expenses  incurred  in  and 
about  the  examination  of  the  lunatic,  and  conveying  him  to  the  asylum, 
which  are  clearly  cast  upon  the  union  of  Goole ;  and  the  question  is, 
whether  the  expenses  of  the  maintenance  of  the  lunatic  are  included  in 
this  enactment,  or  remain  a  charge  upon  the  parish  in  which  the  lunatic 
is  settled.  However  strange  it  might  seem  that  the  legislature  should 
transfer  the  comparatively  trifling  expenses  incurred  in  and  about  the 
*^0V[  *^^^^^^^^S  ^^  ^^^  order  to  the  union  in  which  the  removing  parish 
-'  is  situate,  allowing  the  heavy  burden  of  maintenance  to  remain 
where  it  was,  and  although  we  might  conjecture  that  the  omission  was 
an  oversight  in  the  framer  of  the  act,  of  course  we  could  only  give 
effect  to  the  intention  which  we  find  expressed  in  the  language  employed. 
But,  although  the  language  is  by  no  means  happily  chosen,  we  think  it 
may  fairly  mean  that  the  expenses  of  the  maintenance  of  the  lunatic 
should  be  transferred  to  the  union.     « In  and  about  the  obtaining  any 
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order  of  justices  for  the  removal  and  maintenance  of  a  lunatic  pauper" 
may  be  understood  as  if  «« in  and  about  the"  were  again  inserted  be- 
tween <<and"  and  <^  maintenance/'  so  as  to  comprehend  the  expenses 
of  the  maintenance  as  well  as  the  expenses  of  the  order  of  remoyal. 
Looking  to  the  whole  purview  of  this  statute,  and  of  the  other  statutes 
in  pari  materifi,  we  think  that  this  must  be  taken  to  be  the  meaning  of 
the  legislature ;  so  that  the  order  is  wholly  invalid  and  must  be  quashed^ 

Order  of  justices  to  be  quashed.(a) 

(a)  Reported  by  H.  DaYiaoo,  Efq. 

In  Regina  v.  Priest  Hatton,  Easter  term,  May  7th.  1851,  post,  this  Conrt  decided  that  stalb  12  ft 
13  Vict.  c.  103,  applies  to  anions  under  stat  23  Q.  3,  o.  83  (Oilbert's  Act). 


'HILAKY  VACATION.(a)  [»604 


GRIDLEY  V.  AUSTEN,  and  ROBERT  HEAFORD  DAUBNEY  ». 

PHIPPS.    IJune  22,  1849.] 

In  an  action  on  an  attorney's  biU  of  costs,  issae  being  joined  on  a  plea  that  no  bill  had  been 
delivered  according  to  stat  6  A  7  Vict  o.  78,  it  appeared  that  the  costs  were  for  business  done 
in  the  arrangement  of  a  separation  botween  Mrs.  H.  (defendant's  niece)  and  her  husband, 
while  Mrs.  H.  was  on  a  visit  to  the  defendant  Alter  Mrs.  H.  had  left  defendant's  house,  the 
bill  was  delivered  there,  headed  "  In  the  matter  of  Mr.  and  Mrs.  H.,"  enclosed  in  a  letter 
addressed  to  defendant  and  saying :  "  As  I  understand  Mrs.  H.  is  no  longer  residing  under 
your  care,  and  presuming  therefore  that  you  may  not  be  remaining  longer  in  town,  I  beg  to  hand 
you  my  account,  in  the  hope  that  it  vrill  bo  found  satisfactory." 

Held,  That  it  did  not  sufficiently  appear  that  the  bill  was  delivered  to  defendant  as  the  "  party  to 
be  charged,"  within  stat  0  A;  7  Vict  c.  73,  s.  37. 

In  an  action  on  an  attorney's  bill  against  one  of  the  managing  committee  of  **  The  Northampton, 
Lincoln  A  HuU  Railway  Company,"  provisionally  registered,  it  appeared  that  the  bill  was 
beaded  « Northampton,  Lincoln  A  Hull  Railway"  "to  R.  H.  I>."  (the  attorney),  "debtor." 
The  bill  consisted  of  items  for  work  relative  to  the  formation  of  the  railway,  but  did  not  farther 
point  out  the  party  charged. 

On  pleadings  which  put  in  issue  the  delivery  of  a  biU  according  to  stat  6  A  7  Viet  c.  73,  s.  37  ; 

Heldy  that  the  bill  was  sufficiently  headed  to  point  out  the  defendant  as  a  party  charged ;  ana 
(there  being  some  evidence  of  a  delivery  to  him)  that  a  verdict  for  plaintiif  on  the  above  issue 
eoold  not  be  disturbed. 

GRIDLEY  V.  AUSTEN. 

Dbbt,  to  recover  the  amount  of  an  attorney's  bill  of  costs. 

Pleas :  1.  Except  as  to  6«.  8(2.,  Nanqnam  indebitatus.  Issue  thereon. 
2.  That  no  signed  bill  had  been  delivered  as  required  by  stat.  6  &  7 
Vict.  c.  73.  Replication :  That  plaintiff  did  deliver  such  bill.  Issue 
thereon.  3.  As  to  the  sum  of  6s.  8d.y  payment  into  Court  of  that  sum, 
which  was  taken  out  by  the  plaintiff. 

(a)  The  Court  sat  in  Banc  on  the  1st,  3d,  7th,  8th,  10th,  and  five  foUowing  days  of  February, 
and  also  on  the  22d. 
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^.^-^  '''On  the  trial,  before  PATrBSONy  J.,  at  the  Middlesex  sittings 
^  after  Trinity  term,  1848,  it  appeared  that  the  plaintiff  had  acted 
as  attorney  on  behalf  of  a  Mrs.  Humphreys  in  arranging  terms  of  sepa- 
ration between  her  and  her  husband.  At  the  time  he  so  acted,  Mrs. 
Humphreys,  who  was  niece  to  the  defendant's  wife,  was  on  a  yisit  at  his 
house.  On  31st  January,  1848,  the  plaintiff  delivered  his  bill  of  costs, 
in  respect  of  this  business,  at  the  defendant's  house.  The  biU,  which 
was  duly  signed,  was  headed  <<  In  the  Matter  of  Mr.  and  Mrs.  John 
Humphreys.  Mr.  Gridley's  costs  and  charges ;"  and  was  enclosed  in 
the  following  letter  addressed  to  the  defendant. 

<cDear  Sir,  As  I  understand  Mrs.  John  Humphreys  is  no  longer 
residing  under  your  care,  and  presuming  therefore  that  you  may  not 
be  remaining  longer  in  town,  I  beg  to  hand  you  my  account,  in  the 
hope  that  it  will  be  found  satisfactory.  Ypurs  truly,  H.  Gilletx 
Gridlby." 

The  sum  of  6«.  8(2.  was  paid  into  Court  on  account  of  the  following 
item  in  the  bill :  <<  Attending  Mr.  Austen,  6s.  8d"  For  the  defendant, 
who  also  disputed  his  liability  on  the  merits,  it  was  objected  that  no  bill 
had  been  delivered  to  him  as  ^<  the  party  to  be  charged  therewith,"  in 
conformity  with  sect.  37  of  stat.  6  &  7  Vict.  c.  73.  The  learned  Judge 
was  of  opinion  that  it  sufficiently  appeared  from  the  bill  and  letter  that 
the  defendant  was  the  party  charged.  A  verdict  was  directed  for  the 
plaintiff  on  t}ie  second  issue  ;  and  leave  was  given  to  move  to  enter  a 
verdict  for  the  defendant.  On  the  first  issue,  a  verdict  was  found  for 
the  defendant. 

CrowdeTj  in  the  ensuing  Michaelmas  term,  obtained  a  rule  nisi  accord- 
ing to  the  leave  reserved. 

♦'iOf?!  *  Watson  and  Pulling  now  showed  cause. — Sect.  87  of  stat.  6 
-^  &  7  Vict.  c.  73,  requires  that  the  attorney  shall,  a  month  before 
commencing  an  action  for  his  fees,  charges,  or  disbursements,  <<  have 
delivered  unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to 
or  left  for  him  at  his  counting-house,  office  of  business,  dwelling-honse, 
or  last  known  place  of  abode,  a  bUl,"  &c.,  subscribed  with  his  proper 
hand,  or  accompanied  by  or  enclosed  in,  a  letter  so  subscribed  referring 
to  the  bill.  And  in  the  subsequent  part  of  the  section  the  phrases 
«  party  chargeable  wUh  such  bill"  and  «  party  chargeable  by  such  bill" 
are  used  indifferently.  It  certainly  is  not  necessary  that  the  party 
should  be  charged  by  the  bill  itself.  Manning  v.  Glyn,  1  Jones's  Irish 
Exch.  Rep.  513  (a.  d.  1835),  where  this  was  held  necessary,  was  decided 
on  a  different  statute  ;  and  it  appears  from  another  report(a)  of  the  same 
case,  that  the  bill  was  not,  as  here,  left  at  the  house  of  the  defendant 
so  as  to  show  an  intention  to  serve  him  with  it.  In  another  Irish  case, 
Holmes  v.  Magrath,  5  Irish  Law  Reports,  376  (a.  d.  1843),  upon  a 
statute  requiring,  in  the  words  of  the  act  now  under  consideration,  that 

(a)  4  Law  Becorder  (Irish)  N.  S.  94. 
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ihe  bill  should  be  delivered  to  the  party  ^^to  be  charged  therewith,"  it 
was  said  by  the  Court  that  the  statute  <<  does  not  direct  there  should  be 
a  bill  drawn  in  the  form  of  an  account  between  debtor  and  creditor, 
specifying  the  names  of  the  parties.  If  the  thing  be  substantially  com* 
plied  with,  the  intention  of  the  act  is  effected.  If  we  were  to  allow  the 
plaintiff  to  be  turned  round  upon  a  simple  technical  objection,  we  should 
apply  the  act  contrary  to  its  intention."  *Stat.  6  4  7  Vict.  c.  r:^cA7 
73,  expressly  allows  the  signature  to  the  bill  to  be  supplied  by  a  ^ 
signed  letter  enclosing  the  bill.  The  name  of  the^  person  chargeable 
with  the  bill  may  also  be  supplied  by  such  a  letter ;  Taylor  v.  Hodgson, 
3  Dowl.  &  Lowndes,  115.  The  letter  in  this  case  is  addressed  to  the 
defendant,  not  because  Mrs.  Humphreys  has  left  town,  but  because  the 
plaintiff  surmises  that,  in  consequence  of  her  departure,  the  defendant 
might  be  about  to  leave  town ;  and  it  says,  "  I  beg  to  hand  you  my 
account,  in  the  hope  that  it  will  be  found  satisfactory." 

Orowder  and  Sinumj  contrd. — The  defendant  was  primft  facie  not 
liable,  and  the  jury  have  found  that  he  was  not ;  he  could  therefore  have 
no  notice  of  his  chargeability  unless  it  were  distinctly  given  either  by 
the  bill  itself  or  the  letter  enclosing  it.  In  Taylor  v.  Hodgson,  8  Dowl. 
&  Lowndes,  115,  the  plaintiff  not  only  sent  his  bill  of  costs  to  the 
defendant  but  requested  the  defendant  to  make  a  payment  on  account 
of  it.  [Lord  Dbitman,  C.  J. — We  will  hear  the  case  of  Daubney  v. 
Phipps  before  giving  judgment  in  this  case.(a)]  Cfur.  adv.  vtiU. 


R.  H.  DAUBNEY  v.  PHIPPS. 

Thb  declaration  in  thia  case  was  in  debt  for  work  and  labour,  &c.,  aa 
an  attorney. 

Pleas.  1.  Never  indebted.  Issue  thereon.  2.  That  plaintiff  did  not, 
one  month  before  the  commencement  of  the  action,  deliver  to  defendant, 
or  send  by  the  post  to  or  leave  for  him  at  his  counting-house,  &c.,  a  signed 
*bill,  &c.  Beplication:  that  plaintiff  did,  one  month  before  the  r^^rAo 
action,  <<  deliver  to  the  defendant  a  bill  of  charges,"  &c.,  sub-  ^  ^ 
scribed,  &c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1848,  it  appeared  that  the  action  was  brought  for 
work  done  as  an  attorney  by  order  of  the  managing  Committee  of  a 
scheme  provisionally  registered  as  <<  The  Northampton,  Lincoln,  &  Hull 
Railway  Company."  More  than  a  month  before  the  commencement  of 
the  action,  the  plaintiff  sent  by  post  a  signed  bill  to  a  Mr.  Pell, 
who  was  the  registered  attorney  of  the  Company.  This  bill  was  headed 
<<  Northampton,  Lincoln,  k  Hull  Railway  to  Robt.  Heaford  Daubney, 
Dr.,"  and  appeared  to  be  for  business  relating  to  the  railway:  See  p. 

(a)  Gridley  v.  Austen  ii  reported  thns  UahjU.  DaTison,  Eiq. 
VOL.  XVI.— 40  2  D 
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517)  post.  There  was  some  evidence  that  the  bill  had  been  shown  to 
the  defendant  before  it  was  delivered,  and  that  it  had  been  sent  to  Pell 
by  his  direction.  There  was  also  some  evidence  that  Pell  had  subse- 
quently given  the  bill  to  the  defendant. 

The  learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  if  the 
Court  should  think  that  there  was  no  sufficient  evidence  to  support 
the  plaintiff '6  second  issue.  The  rest  of  the  case  was  left  to  the  jury, 
who  found  that  the  defendant  was  one  of  the  committee.  Verdict  for 
plaintiff. 

Sumfrejfj  in  the  ensuing  term^  obtained  a  rule  nisi  to  enter  a  non- 
8uit.(a) 

^.^q-|  *Whitehurst  MtdMeUar  now  showed  cause. — ^No  point  can  be 
-*  made  as  to  the  sufficiency  of  the  delivery  in  the  present  case ; 
for  there  was  evidence  that  the  defendant  named  Mr.  Pell  as  the  person 
to  whom  the  bill  might  be  delivered ;  and  evidence  of  delivery  of  a  bill 
to  an  agent  of  the  client  is  sufficient  primd  facie  evidence  that  the  bill 
came  to  the  client's  hands ;  Eggington  t^.  Cumberledge,  1  Exch.  271,t 
Macgregor  v.  Keily,  3  Exch.  794.t  There  was  also  express  evidence 
that  the  defendant  received  the  bill  from  .Mr.  Pell.  The  sole  question 
therefore,  on  the  present  rule,  is  as  to  the  heading  of  the  bill.  Stat. 
6  &  7  Vict.  c.  73,  s.  37,  requires  that  the  bill,  for  fees  and  charges  in 
respect  of  business  done,  shall  be  delivered  to  the  person  « to  be  charged 
therewith,"  that  is  with  the  business:  and,  as  the  bill  is  to  be  referred 
to  taxation  <<  upon  the  application  of  the  party  chargeable  by  such  bill," 
it  is  implied  that  the  bill  must  indicate  who  that  person  is.  But  there 
is  nothing  to  require  that  a  name  should  be  inserted.  Every  substantial 
purpose  is  fulfilled  if  there  be  such  a  description  of  the  person  charge- 
able as  would  be  understood ;  for  instance,  if  a  firm  were  made  debtor, 
that  would  surely  be  sufficient  to  show  that  the  partners  were  charge- 
able. There  can  be  no  doubt  here  that  the  heading  of  the  bill  would 
be  understood  to  mean  that  those  liable  for  the  work  done  for  The  North- 
^-- -.-.  ampton,  Lincoln  &  Hull  Railway  Company  were  charged  by  *the 
^  bill.  The  jury  have  found  that  the  defendant  was  one  of  those; 
and  it  rests  on  the  other  side  to  establish  that  there  is  a  technical  rule 
requiring  the  name.  In  Manning  t;.  Glyn,  1  Jones's  Irish  Exch.  Reports, 
513  (a.  d.  1835),  in  the  Irish  Court  of  Exchequer,  the  plaintiff's  bill, 
though  left  with  the  defendant's  servant,  contained  no  indication  who 
was  the  party  charged.     It  <<  was  not  addressed  to  any  person ;  nor  did 

(a)  He  also  obtained  a  mle  nisi  for  a  new  trial  on  the  grounds  of  misdirection  and  tbe  impro- 
per reception  of  evidence.  The  Court  took  time  to  consider  on  this  part  of  the  ease,  and  niti- 
mately  (July  5th)  made  the  rule  absolute  for  a  new  trial  on  the  ground  of  the  reception  in  eri- 
dence  of  letters  from  Mr.  Pell  without  sufficient  proof  of  his  authority  from  the  defendant  to 
write  them.  On  the  second  trial,  before  Erle,  J.,  a  bill  of  exceptions  was  tendered  to  the  leaned 
Judge's  ruling  as  to  the  sufficiency  of  the  delivery  of  the  signed  bill  (see  the  next  ease).  Tbe 
evidence  then  given  was  somewhat  different  from  that  whieh  by  the  Judge's  notes  appeared  to 
have  been  given. at  the  first  trial.  The  present  report  is  confined  to  the  arguments  on  the  branch 
of  the  rule  which  related  to  entering  a  nonsuit 
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it  state  the  name  of  the  persons  whom  the  plaintiiF  charged  to  be  his 
debtors."     The  plaintiff,  being  uncertain  who  was  responsible  to  him, 
had  purposely  left  the  bill  ambiguous.     That  was  held  to  be  no  compli- 
ance with  the  Irish  Act,  7  G.  2,  c.  14,  s.  9,  the  language  of  which,  so 
far  as  relates  to  this  point,  is  not  materially  different  from  that  of  stat. 
6  &  7  Vict.  c.  73,  s.  37.    But  in  Holmes  v.  Magrath,  5  Irish  Law  Reports, 
376  (a.  d.  1843),  where  the  bill  delivered  had  no  heading  at  all,  but, 
from  its  contents,  was  plainly  intended  to  charge  the  defendant  Magrath, 
the  Irish  Court  of  Queen's  Bench  held  that  the  statute  had  been  com- 
plied with.     That  Court  thought  that  the  decision  in  Manning  v,  Glyn, 
proceeded  on  the  special  ground  that  the  bill  was  purposely  left  ambigu- 
uus.     In  the  recent  case  of  Macgregor  v,  Keily,(a)  where  the  action  was, 
like  the  present,  against  a  provisional  committee-man,  and  the  bill  was 
headed  <«  The  Directors  of  the  Midland  Grand  Junction  Railway  Com- 
pany, Dr.,"  the  Court  of  Exchequer,  though  granting  a  rule  nisi  on 
another  ground,  refused  a  rule  as  to  the  heading  of  the  bill.     [Patte- 
SON,  J.,  left  the  Court  to  consult  the  Barons  of  the  Exchequer,  and,  on 
his  return,  stated  that  in  Macgregor  v.  Eeily,(a)  the  Court  of  Exchequer 
had  decided  that  a  bill  of  costs  debiting  the  Directors,  ^and  de-  r^ccii 
livered  to  the  defendant  who  was  proved  to  be  a  director,  was  a  ^ 
sufficient  compliance  with  stat.  6  &  7  Vict.  c.  73,  s.  87.]    That  decision 
is  precisely  in  point. 

Humfrey  and  Mellor,  contr^. — In  Macgregor  v.  Keily,(a)  the  bill 
made  the  defendant  chargeable  by  a  description  including  him,  for  he 
was  one  of  "the  directors."  But  hero  the  "Railway"  is  debited. 
That  may  have  meant  the  funds,  or  it  may  have  meant  the  whole  body 
of  sabscribers.  If  this  bill  is  sufficient,  one  debiting  "all  whom  it 
might  concern"  would  be  sufficient.  No  one  could  apply  to  have  this 
bill  taxed  except  at  the  risk  of  having  his  application  refused  on  the 
ground  that  be  was  not  charged. 

Lord  Denman,  C.  J. — In  the  case  of  Gridley  v.  Austen,  the  bill  was 
delivered  to  the  defendant  who,  as  the  jury  have  found,  was  not  the 
person  really  liable,  and  with  it  a  note.  The  bill  was  very  insufficient 
to  charge  the  defendant  Mr.  Austen.  It  does  not  appear,  either  by  its 
heading  or  by  any  item  in  the  bill,  that  he  was  looked  to  for  payment ; 
and,  from  the  terms  of  the  accompanying  letter,  it  would  rather  appear 
that  the  bill  was  sent  to  him  as  a  friend  of  the  real  client.  Consequently 
I  think  in  that  case  the  defendant  is  entitled  to  the  verdict. 

In  Daubney  v.  Phipps,  I  think  that  the  "  Railway,"  debited  in  the 
bill,  must  be  understood  in  the  sense  of  "The  Railway  Company," 
which  is  the  only  sort  of  Railway  that  could  be  liable  for  costs.  And 
the  words,  so  understood,  evidently,  under  these  circumstances,  com- 
prised the  defendant;   and  therefore  in  this  case  the  plaintiff  was 

(a)  Not  reported  on  this  point :  3  Ezoh.  794. 
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^  ^  ^^  ^entitled  to  the  rerdict.  Every  case  of  this  kind  must  depend 
"-^  on  its  own  special  circumstances.  We  can  lay  down  no  general 
riilc,  but  must  add  another  class  of  cases  to  those  in  which  a  long  list 
of  authorities  is  cited,  with  an  acknowledgment  at  last  that  the  decision 
in  no  one  case  can  be  a  guide  for  deciding  another. 

Patteson,  J. — ^In  the  first  of  these  cases  I,  at  first,  thought  there 
had  been  a  sufficient  bill  delivered.  But,  on  looking  closer,  it  is  not  so. 
The  bill  itself  does  not  indicate  that  the  defendant  Austen  was  looked 
to  for  payment.  The  subject  of  the  business  is  « In  the  matter  of  Mr. 
and  Mrs.  John  Humphreys,"  a  matter  in  which  he  had  no  personal 
interest.  One  of  the  items  is  expressed  to  be  for  <<  attending  Mr. 
Austen :"  not  <<  for  attending  you,"  as  might  have  been  expected  if  Mr. 
Austen  had  been  the  person  charged.  In  short  this  bill  debits  no  one, 
and  would  not  convey  to  Mr.  Austen's  mind  any  information  as  to 
whether  he  was  charged  or  not.  But  then  it  was  accompanied  by  a 
letter.  When  however  we  read*  that  letter,  it  also  is  ambiguous,  and 
might  lead  to  the  conclusion  that  the  bill  was  delivered  to  him,  not  as 
the  client,  but  as  a  friend  of  the  client.  I  think  that  the  attorney 
ought  to  show  whom  he  means  to  charge  with  his  bill ;  and  under  the 
particular  circumstances  of  this  case  the  plaintiff  has  not  sufficiently 
done  so.  I  agree  with  my  Lord  in  thinking  that  no  general  rule  can 
be  laid  down,  and  that  each  case  must  depend  upon  its  special  circum- 
stances. 

In  the  other  case,  Daubney  v.  Phipps,  the  facts  are  very  different. 
The  bill  by  its  heading  expressly  makes  The  Northampton,  Lincoln  & 
^  .^  on  Hull  Bailway  debtor.  *That  must  mean  the  Railway  Company : 
^  it  would  be  absurd  to  debit  the  Railway  in  any  other  sense.  Then 
the  Company  means  the  individuals ;  and  it  is  plain,  from  the  circum- 
stances attending  the  delivery,  that  the  defendant,  to  whose  hands  the 
bill  is  shown  to  have  come,  was  meant  to  be  liable  as  one  of  those. 

CoLERiDGB,  J. — I  agree  that  all  cases  of  this  kind  must  be  decided 
on  their  own  special  facts.  In  the  two  cases  now  before  us  those  lead 
to  opposite  results. 

The  bill  in  Gridley  v.  Austen  does  not  in  any  way  charge  the  defend- 
ant. But  it  was  delivered  at  the  defendant's  house  with  a  letter  address- 
ed to  him ;  and  those  facts  are  some  evidence  that  it  was  intended  to 
charge  the  defendant.  But  the  defendant's  niece,  for  whose  benefit  the 
work  was  done,  had  been  residing  in  his  house ;  and,  as  that  seems  by 
the  letter  to  be  the  reason  why  the  bill  was  sent  there,  I  think  these 
circumstances  would  rather  have  led  me  to  the  inference  that  the  bill 
was  sent  to  the  defendant  as  her  friend.  It  is  enough  to  say  that  this 
is  left  in  doubt.  The  onus  of  proof  lay  on  the  plaintiff,  who  had  to 
make  out  that  he  delivered  a  bill  charging  the  defendant ;  and  on  the 
whole  case  he  failed. 

In  Daubney  t;.  Phipps  I  think  there  was  sufficient  proof.    By  the 
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heading  of  the  bill  the  plaintiff  debits  the  Railway,  that  is,  the  persons 
associated  for  the  purpose  of  making  the  railway.  The  defendant  was 
one  of  those ;  and  the  intention  clearly  was  to  charge  him.  If,  in  con- 
Btniing  the  statute,  we  were  to  impose  the  necessity  of  naming  every 
person  charged,  we  might  at  times  occasion  great  difficulty.  I  think 
It  quite  sufficient  that  the  attorney  has  designated  those  charged 
^with  the  business  by  a  description  sufficient  to  indicate  that  he  rn^r-tA 
meant  to  hold  the  defendant  liable.(a)  *- 

In  Gridley  v.  Austen,  Rule  absolute. 

In  Daubney  v.  Phipps,  Rule  to  enter  a  nonsuit  discharged.(i) 

(a)  Erls,  J.,  had  left  the  Court 
(o)  Beported  hj  0.  Bkekbnm,  Siq. 

Bm  the  ntst  cue. 


IN  THE  EXCHEQUER  CHAMBER 

{Srror  from  the  Qtuen't  Bench.) 
PHIPPS  V.  ROBERT  HEAFORD  DAUBNEY.     Feb.  1. 

Action  on  an  attorney'i  bin ;  pleadings,  putting  in  israe  the  delirery  of  a  bill  according  to  stat 
6  A  7  Viet  e.  73,  s.  37. 

It  appeared  in  evidence  that  the  work  waa  done  for  The  Korthampton,  Lincoln  A  Hall  Railway 
Company,  provifionally  registered.  Defendant  was  a  member  of  the  provisional  committee. 
Plaintiff  was  retained  by  one  P.,  then  and  at  the  times  after  mentioned  the  attorney  of  the 
Company,  to  do  the  work,  whieh  consisted  in  writing  letters,  serving  notices,  Ac,  relative  to 
the  formation  of  the  railway.  After  the  work  was  done,  plaintiff  sent  his  bill  to  P.,  headed 
**  Northampton,  Lincoln  A  Hall  Railway  to  R.  H.  D."  (the  plaintiff),  "debtor."  The  bill  did 
sot  ftirther  point  out  the  party  charged.  Afterwards,  a  copy  of  the  bill  was  put  Into  the  hands 
of  the  defendant,  who  looked  it  over  and  said  he  had  seen  that  bill  before,  that  the  charges 
were  high,  but  that  it  was  not  intended  to  dispate  them.  Other  members  of  the  committee 
•aw  the  copy  at  the  same  time,  and  said  also  that  the  items  wonld  not  be  disputed,  but  that  it 
was  determined  not  to  pay  one  local  agent  before  another :  and  they  and  defendant  added  that 
inqoiiy  should  be  made  of  P.  as  to  the  state  of  the  Ainds,  and  an  answer  sent  The  person 
who  had  handed  the  copy  took  it  away  with  him. 

On  error  to  the  Exchequer  Chamber,  with  a  bill  of  ezeeptiona, 

Qman,  whether  the  deliveiy  of  the  plaintiff's  bill  to  P.  was  a  virtual  delivery  to  the  defendant 
But, 

Held,  that  there  waa  evldenee  to  go  to  the  jniy  of  a  deliveiy  to  the  defendant  himselt  And 
(alBnaing  the  judgment^ of  the  Queen's  Bench) 

That  the  bill  was  sufficiently  headed  to  point  out  the  defendant  as  a  party  charjf )d. 

The  pleadings  in  this  case,  and  the  result  of  the  first  trial,  are  stated 
in  the  preceding  report,  pp.  507,  8,  antd. 

'^On  the  second  trial  (antd,  508,  note  (a)),  before  Erle,  J.,  at  r^tc-t^ 
the  sittings  in  Middlesex  after  Hilary  term,  1850,  the  defendant's  ^ 
counsel  tendered  a  bill  of  exceptions ;  and  a  verdict  was  found  for  the 
plaintiff  on  the  first  issue  as  to  part  of  the  sum  claimed ;  for  the  defend- 
ant as  to  the  residue ;  and  for  the  plaintiff  on  the  issue  as  to  delivery 
of  a  bill.    Judgment  having  been  signed,  the  defendant  brought  a  writ  of 

2d2 
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error  in  the  Exchequer  Chamber,  with  the  bill  of  exceptions  annexed. 
The  only  special  grounds  of  error  assigned  were  that  the  ieamed  Judge 
declared  his  opinion  to  the  jury  that  the  bill  was  a  sufficient  bill  within 
the  meaning  of  stat.  6  &;  7  Vict.  c.  73 ;  and  declared  also  as  his  opinion 
that  the  matters  given  in  evidence  for  the  plaintiiF  were  sufficient  to  be 
submitted  to  the  jury  to  maintain  the  second  issue  on  his  part.  The 
plaintiff  joined  in  error.  The  material  parts  of  the  bill  of  exceptions 
were  as  follows. 

The  counsel  for  the  plaintiff,  to  maintain  the  second  issue  on  his  part, 
proved  that  the  work,  &c.,  done  by  the  plaintiff  as  such  attorney  and 
solicitor  as  in  the  declaration  and  second  plea  mentioned,  was  done  by 
the  plaintiff  for  a  certain  company  which  had  been  provisionally 
registered,  in  pursuance  of  the  statute  in  that  behalf,  by  the  name 
of  the  Northampton,  Lincoln  &  Hull  Railway  Company,  and  of  which 
company  the  defendant  was,  and  acted  as,  a  member  of  the  provi- 
sional committee.  That  one  George  Pell,  before  and  at  the  time  of 
the  writing  of  the  letter  of  the  said  G.  Pell  hereinafter  mentioned, 
and  when  the  said  work  was  done,  when  the  bill  hereinafter  mentioned 
was  sent  to  the  said  G.  Pell  as  hereinafter  mentioned,  and  when 
Joseph  Heaford  Daubney  saw  and  conversed  with  the  defendant  as 
i^e^n-^  hereinafter  mentioned,  was  the  attorney  of  "^the  Company.  And 
-*  that  the  plaintiff,  as  such  attorney  and  solicitor  as  aforesaid, 
was,  on  or  about  21st  December,  1845,  employed  by  the  said  G.  Pell  to 
do  the  said  work  by  a  certain  letter  written,  addressed,  and  sent  by  the 
said  G.  Pell  to,  and  received  by,  the  plaintiff,  and  which  said  letter  was 
as  follows :  viz. 

<<  Northampton,  21st  December,  1845.  Bir,  Messrs.  Haywood  and 
Go.  of  Sheffield  write  me  that  they  have  sent  the  blanks,  which  I  for- 
warded to  them,  to  you,  as  they  had  forwarded  their  own  notices  pre- 
vious to  the  receipt  of  those  I  sent  to  them.  Will  you  be  good  enough 
to  fill  up  the  notices  and  serve  them  ?  They  should  correspond  with 
Messrs.  Haywoods'  notice  in  every  particular.  If  from  any  cause  you 
should  require  additional  assistance,  Mr.  Carlier,  our  agent  at  Lincoln, 
will,  I  have  no  doubt,  furnish  you  with  it  on  being  applied  to.  The 
notice  would  have  been  filled  up,  but  that  Messrs.  Haywood  had  not 
sent  the  particulars  necessary  to  enable  me  to  do  so*  In  haste,  I  remain 
Tours  truly,  Gbo.  Pell,  Jun. 

R.  H.  Daubket,  Esq." 

The  plaintiff,  after  the  said  work  and  business  had  been  performed, 
and  more  than  one  month  before  the  commencement  of  this  suit,  in  the 
month  of  March,  A.  D.  1846,  sent  by  the  post  to  the  said  G.  Pell  a  bill 
of  the  plaintiff's  fees,  charges,  and  disbursements  in  relation  to  the  said 
work  and  business,  subscribed  with  the  proper  hand  of  the  plaintiff,  and 
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enclosed  in  a  letter,  subscribed  with  the  proper  hand  of  the  plaintiff, 

referring  to  such  bill.     The  bill  was  then  set  out,  commencing 

*«  Northampton,  Lincoln,  and  Hull  Railway   To  Robt.  Heaford  r^c^^ 

Daubnej,  Debtor.  *- 
1845.  £    s.     d. 

Dee.  20.     Carriage  of  blank  forms  of  notices  and  letters      0     2      4 
Letter  to  Sheffield  .....      0     5      0 

Filling  up  865  notices  to  owners  and  occupiers 

between  Market  Rasen  and  Lincoln,  16  miles  182  10  0 
Making  400  copies  for  service  ...  100  0  0 
Examining  and  serving  881  notices  on  the  line  95  ^  5  0 
Extra  expenses  of  service  of  19  distant  owners, 

&c. 28  18      0 

SimOar  items  followed,  for  letters,  journeys,  depositing  plans,  making 
out  lists,  &c. :  and  the  bill  was  signed,  <<  Robert  Hbaford  Daubnet." 

And  thereupon  the  counsel  for  the  plaintiff,  further  to  maintain  and 
prove  the  second  issue,  produced  a  certain  other  copy  of  the  bill  above 
set  out,  and  also  subscribed  with  the  proper  hand  of  the  plaintiff,  and 
then  proved  to  the  jury  that  one  Joseph  Heaford  Daubney,  in  Decem- 
ber, 1846,  gave  the  said  last-mentioned  copy  so  produced  to  the  defend- 
ant, who  then  looked  the  same  over,  and  said  to  the  said  J.  H.  Daubney 
that  he  the  defendant  had  seen  that  bill  before;  that  some  of  the 
charges  were  high;  but  that  it  was  not  intended  to  dispute  them.  That 
two  others  of  the  provisional  committee  of  the  said  company  came  into 
the  room  in  which  the  said  J.  H.  Daubney  and  the  defendant  were, 
shortly  after  the  said  last-mentioned  bill  had  been  so  handed  to  the  de- 
fendant ;  and  that  the  said  last-mentioned  bill  was  before  them ;  and 
one  of  them  also  said  "^to  the  said  J.  H.  Daubney,  in  the  pre-  r^^io 
sence  of  the  defendant,  that  it  was  not  intended  to  dispute  the  *- 
charges  of  the  said  bill,  but  that  it  was  determined  not  to  pay  one  local 
agent  before  another:  and,  after  some  more  conversation  on  the  subject, 
the  said  last-mentioned  copy  of  the  said  bill  was  taken  away  by  the 
said  J.  H.  Daubney ;  and  the  defendant  and  the  said  other  provisional 
committee-men  said  that  inquiry  should  be  made  of  Mr.  Pell  as  to  the 
state  of  the  funds,  and  that  an  answer  should  be  sent  to  the  plaintiff. 

The  bill  of  exceptions  then  stated  that  the  counsel  for  the  plaintiff 
then  insisted  that  the  said  several  matters  so  given  in  evidence  on  the 
part  of  the  plaintiff  as  aforesaid  were  sufficient  to  be  submitted  to  the 
jury  as  evidence  to  maintain  on  his  part  the  said  second  issue :  but  the 
counsel  for  the  defendant  insisted  that  the  same  were  not  sufficient  to 
be  submitted  to  the  jury  as  evidence  to  maintain  the  said  issue  on  the 
part  of  the  plaintiff,  and  that  the  Judge  ought  to  direct  the  jury  to 
find  a  verdict  for  the  defendant  on  that  issue,  inasmuch  as  there  was  no 
evidence  of  the  delivery  to  the  defendant  of  a  sufficient  bill  within  the 
meaning  of  the  statute  in  that  case,  &c. :  and  also  that  the  said  bill, 
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not  being  directed  on  the  face  of  it  to  the  defendant  as  the  party  charged 
did  not  support  the  said  issae :  and  also  that  there  was  not  evidence 
for  the  jury  of  the  delivery  of  the  bill  to  the  defendant. 

And  the  said  Judge  did  then  and  there  declare  and  deliver  his  opinion 
to  the  jury  aforesaid  that  the  said  bill  was  a  sufficient  bill  within  the 
meaning  of  the  said  statute,  and  that  the  said  matters  so  given  in  evi« 
dence  for  the  plaintiif  as  aforesaid  were  sufficient  to  be  submitted  to 
^.^q^  them  to  maintain,  &c.  (the  2d  issue  on  his  *part):  and  with  that 
-*  direction  left  the  consideration  thereof  to  the  jury.  Whereupon 
the  defendant's  counsel,  before  the  giving  of  the  verdict  made  their 
exceptions,  &;c. :  and  the  jury  gave  their  verdict  for  the  plaintiif  on  the 
said  issue,  &c. 

The  bill  of  exceptions  was  argued  in  this  vacation. (a) 
Mellovy  for  the  plaintiff  in  error  (defendant  below). — First,  the  repli- 
cation alleges  that  the  plaintiff  below  did  «<  deliver  to  the  defendant  a 
bill ;''  but  the  evidence  did  not  show  a  delivery  by  Daubney  to  Phipps. 
It  is  true  that  delivery  to  an  agent  may  suffice ;  Macgregor  v.  Keily, 
8  Exch.  794,t  In  re  Bush,  8  Beav.  66 :  but  that  must  be  where  there 
is  an  agent  (as  the  servant  was  held  to  be  in  the  first-mentioned  case) 
constituted  for  the  purpose  of  receiving  the  bill.  And,  as  Goltman,  J., 
said,  in  Edwards  v.  Lawless,  6  Com.  B.  829,  335  (E.  G.  L.  B.  vol.  60) : 
«  a  delivery''  « to  one  of  the  members  of  the  provisional  committee" 
of  a  joint  stock  company  <<  of  a  bill  of  costs  charging  the  whole  of  them 
clearly  is  not  a  delivery  within  the  statute."  The  ruling  of  Lord 
Ellenborough  in  Growder  v.  Shee,  1  Gamp.  437,  is  the  same  in  princi- 
ple. Pell,  here,  had  no  special  authority  to.  receive  the  bill :  he  was 
not  the  agent  of  a  trading  copartnership,  but  merely  the  attorney  of  a 
provisionally  registered  joint  stock  company :  such  a  person  is  not  the 
agent  of  every  member  of  the  Gompany  for  the  purpose  of  receiving  a 
bill  of  costs.  The  sending  of  the  bill  to  him  was  an  act  neither  called 
^-oA-i  for  by  him  nor  authorized  by  the  *Gompany :  it  was  purely  spon- 
^  taneous  on  the  part  of  Daubney.  Pell  might  more  properly  be 
considered  his  agent  on  this  occasion  than  the  agent  of  the  Gompany. 
As  to  the  copy  seen  by  Phipps,  it  is  not  enough  that  the  bill  is  shown 
to  the  party  chargeable ;  Brooks  v*  Mason,  1  H.  Bl.  290.  The  Court 
there  said :  <<  the  bill  ought  to  have  been  left  with  the  defendant,  as  it 
was  the  intention  of  the  statute"  (2  G.  2,  e.  23,  s.  28,  which  on  this 
point  does  not  materially  differ  from  the  present  act),  « that  the  client 
should  have  due  time  to  examine  the  charges  made  by  the  attorney,  and 
take  advice  upon  them  if  necessary."  Eicke  v.  Nokes,  Moo.  &  M.  303 
(E.  G.  L.  R.  vol.  22),  shows  that  the  defect  of  proof  in  this  respect  is 
not  compensated  by  facts  in  the  nature  of  an  admission,  such  as  are 

(a)  The  urgoment  wm  oommenoed  on  Febnurj  lflt»  but  ft4}oo>™^  •'^  *  thoxi  hearing,  ud 
WM  returned  from  the  beginning  on  February  8d :  before  Maulb,  Cbbsswxix^  Wiluami,  and 
TaltoubDi  Js.,  and  Pabkc,  AldbuoHi  Platt,  and  Mabtdt,  Bt. 
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stated  on  this  bill  of  exceptions.  [Alderson,  B. — Sappose  the  question 
were  on  the  serving  of  a  writ,  and  the  party  to  be  served  had  said  <«  I 
have  it  in  my  hands."  Martin,  B. — If  the  bill  has  been  delivered  to 
the  supposed  agent,  and  the  party  charged  has  received  it  and  looked 
over  it,  is  not  that  strong  evidence  that  the  person  to  whom  it  was  de- 
livered was  his  agent  for  the  purpose  ?  Aldbrson,  B. — Pell  was  the 
defendant's  agent  for  making  the  contract  with  the  plaintiff.  Cresswell, 
J.,  referred  to  Vincent  v.  Slaymaker,  12  East,  872.]  There  Lord  Ellen- 
borough  differed  from  the  rest  of  the  Court  as  to  the  authority  of  the 
defendant's  new  attorney  to  receive  the  bill :  and  Le  Blanc  and  Bay- 
let,  Js.,  rested  their  judgment  on  the  fact  of  the  defendant's  having, 
by  the  new  attorney,  taken  out  an  order  for  delivery  of  the  bill  for  the 
purpose  of  taxation.  In  Eggington  v.  Gumberledge,  1  Exch.  271,t 
which  may  be  cited  on  the  other  side,  the  delivery  of  the  bill  was  called 
for,  and  not  "^spontaneous ;  it  was  laid  before  the  provisional  com-  r^i-Q^ 
mittee  when  the  defendant  was  present ;  and  it  remained  in  the  ^ 
hands  of  their  secretary.  In  Daubney  «•  Phipps,  ant^,  p.  504,  in  B. 
R.,  the  decision  seems  to  have  proceeded  on  a  mistaken  view  of  the 
facts,  or  at  least  a  different  view  from  that  given  here  by  the  bill  of 
exceptions. 

Then,  supposing  the  bill  to  have  been  duly  delivered,  the  heading  was 
insufiScient.  It  charges  neither  a  company  nor  any  individual.  An 
attorney's  bill  was  held  insufficient  solely  on  this  ground  by  the  Irish 
Court  of  Exchequer  in  Manning  v.  Olyn,  1  Jones's  Irish  Exch.  Reports, 
513.  If,  indeed,  the  bill  and  the  accompanying  letter,  when  there  is 
one,  furnish  materials  from  which  a  party  can  collect  the  intention  to 
make  him  debtor,  the  bill  may  be  sufficient ;  Taylor  v.  Hodgson,  3  Dowl. 
&  L.  115 ;  not  so,  if  the  intention  be  left  ambiguous.  This  was  the 
opinion  of  Lord  Denman,  C.  J.,  and  Pattsson,  J.,  in  Gridley  v.  Austen, 
antd,  p.  504,  511,  512.  If  the  shareholders  were  incorporated,  it  might 
perhaps  be  presumed  that  the  heading,  <<  Northampton,"  &c.,  <«  Rail- 
way," «  Debtor,"  was  meant  to  charge  the  whole  body ;  but  in  the  case 
of  a  provisionally  registered  company,  where  the  liability  of  each  mem- 
ber depends  upon  his  own  acts,  and  none  have  authority,  as  partners 
have,  to  bind  others,  it  is  impossible  to  speculate  whether  such  words 
are  intended  to  bind  the  whole  body,  or  the  directors,  or  a  committee. 
In  Edwards  v.  Lawless,  6  Com.  B.  329  (E.  G.  L,  B.  vol.  60),  the  head- 
ing of  the  bill  (on  which,  however,  the  decision  did  not  turn)  was  <<  To 
the  provisional  committee  of  the  Great  Manchester,"  &c.,  <<  Company." 
There  is  probably  no  instance  in  which  such  a  bill,  to  charge  a  provision- 
ally *registered  company,  has  not  had  some  similar  heading,  r^c^o^ 
Pell,  as  attorney  of  the  Company,  could  not  safely  proceed  to  ^ 
the  taxation  of  a  bill  addressed  as  this  is. 

As  to  the  degree  of  certainty  which  may  be  required  for  the  informa- 
tion and  safety  of  the  person  having  to  tax  an  attorney's  bill,  Mellcrr 
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referred  to  Martindale  v.  Falkner,  2  Com.  B.  706  (E.  C.  L.  E.  toI. 
judgment  of  Maulb,  J. ;  Ivimey  v.  Marks,  16  M.  &  W.  843, f  and 
Dimes  v.  Wright,  8  Com.  B.  831  (E.  C.  L.  R.  vol.  65). 

Whitehur%t^  contrd..— On  the  first  point,  the  whole  question  is  whether 
there  was  evidence  for  the  jury  of  a  delivery  of  the  hill  hy  Daubney  to 
Phipps.  The  bill  of  exceptions  states  that  there  was  a  company,  which 
sufficiently  appears  to  have  been  a  company  for  making  the  railway 
named  in  the  bill :  that  the  defendant  below  was  one  of  that  company: 
that  Pell  was  their  attorney ;  and  that  Pell  was  the  person  who,  in 
December,  1845,  gave  the  plaintiff  below  orders  for  part  of  the  business 
done.  Assuming  even  that  Pell  was  agent  for  the  plaintiff  below  in 
the  transmission  of  the  bill  (though  in  truth  he  is  shown  to  have  been 
only  attorney  for  the  defendant  below  on  that  occasion),  still,  a  copy  of 
the  bill  is  found  in  the  hands  of  the  defendant  below,  and  he  admits 
having  examined  it,  and  says  he  means  to  pay  it.  The  character  of 
Pell  as  agent  or  attorney  is,  in  fact,  immaterial :  the  facts  prove  a 
delivery  by  Daubney  to  Phipps.  It  is  unnecessary  to  go  into  all  the 
cases.  Eggington  v.  Cumberledge,  1  Exch.  271,t  is  a  direct  authority 
for  the  plaintiff  below ;  and  the  facts  there  were  in  some  respects  less 
strong  than  those  of  the  present  case  in  favour  of  the  deliveiy.  Pol- 
^-oq-i  LOCK,  C.  B.,  and  Alderson,  B.,  observed  there  "^that  in  Eicke  r. 
^  J  Nokes,  Moo.  &  M.  303  (E.  C.  L.  R.  vol.  22),  which  had  been 
cited  for  the  defendant,  it  did  not  appear  that  the  bill  had  come  into 
the  possession  of  the  party  charged  a  month  before  the  delivery.(a)  (The 
Court  then  stopped  Whitehursty  and  called  upon  Mellor  to  reply.) 

Melhfy  in  reply,  observed  that  in  Eggington  v.  Cumberledge,  1  Exch. 
271,t  no  notice  was  taken  of  Brooks  v.  Mason,  1  H.  Bl.  290. 

Parkb,  B. — ^We  are  all  of  opinion  that  the  judgment  must  be  affirmed. 
The  replication  states  that  the  plaintiff,  one  month  before  action  brought, 
delivered  a  signed  bill  to  the  defendant.  On  the  evidence,  as  set  forth, 
it  appears  that  there  was  a  bill  delivered  to  George  Pell,  who  was  an 
attorney,  and  by  whom  the  plaintiff  was  employed  as  attorney  in  the 
business  in  question.  The  bill  so  delivered  to  Pell  was  headed  <«North- 
ampton,  Lincoln  &  Hull  Railway,  To  Robert  Heaford  Daubney,  Debtor." 
At  a  meeting  afterwards,  at  which  the  defendant,  who  was  a  provisional 
committee-man  of  the  company,  was  present,  a  copy  of  the  bill  ivas 
produced,  signed  by  the  plaintiff;  and  the  plaintiff  at  the  trial  offered 
evidence  that  Joseph  Heaford  Daubney  then  gave  the  copy  to  the  de- 
fendant, who  said  that  he  had  seen  the  bill  before,  that  some  of  the 

(a)  Wkitekunt  also  referred  to  BUady  r.  De  Bargh,  6  Com.  B.  623,  where  the  Court  wu  eqnallj 
iirided  on  the  qaestion  whether  or  not  a  bill  headed  "  The  Proviiional  Committee  of  the  Ozfofd,* 
Ao.,  **  Railway  Company,  to  William  Blandy/'  enoloied  in  an  envelope  directed  to  the  Railviiy 
Company,  and  delirered  at  a  certain  office,  had  been  saffioiently  delirered  at  the  "office  of  bui> 
scm"  3f  the  defendant  a  proriaional  oommittee-mani  to  iiz  him  with  liabili^. 


\ 


16  ADOLPHUS  &  ELLIS.    N.  S.  623 

charges  were  high,  but  *that  it  was  not  intended  to  dispute  them,  r^^-^^ 
It  appears  that  two  other  members  of  the  provisional  committee  ^ 
came  in  shortly  after  the  copy  had  been  handed  to  the  defendant  (so 
that  it  is  shown  to  have  been  in  his  possession) ;  and  one  of  them  also 
said,  in  the  defendant's  presence,  that  it  was  not  intended  to  dispute 
the  charges :  and  it  appears  further  that  the  copy  was  then  taken  away 
by  Joseph  H.  Daubney,  the  defendant  and  the  other  committee-men, 
saying  that  inquiry  should  be  made  of  Pell  as  to  the  state  of  the  funds, 
and  an  answer  sent.  Upon  this  evidence  the  learned  Judge  ruled  that 
the  evidence  of  a  delivery  was  sufficient  to  be  left  to  the  jury :  and  he 
held  also  that  the  bill,  in  point  of  form,  was  sufficient. 

It  is  argued  for  the  plaintiff  in  error  that  the  bill  was  insufficient, 
for  that  an  attorney  ought  not  to  deliver  merely  a  list  of  charges,  but 
a  bill,  showing  that  some  given  party  is  creditor  and  another  debtor : 
and  that  this  was  not  dtone  here :  and  the  Irish  case  of  Manning  v. 
Glyn,  1  Jones's  Irish  Exch.  Rep.  518,  was  cited.  No  doubt  the  deci- 
sion there  was  correct ;  but  in  that  case  there  was  no  indication  at  all 
of  any  debtor.  The  question  here  is,  whether,  in  reasonable  under- 
standing, there  can  be  any  doubt  that  some  particular  party  is  meant, 
who  is  to  be  made  debtor.  The  heading  is  not  merely  «  Northampton, 
Lincoln  &  Hull  Railway,"  but  << debtor''  to  R.  H.  Daubney;  and  this 
shows  that  Daubney  means  to  charge  all  the  persons  who  are  respon- 
sible on  the  part  of  the  Railway  Company.  It  does  therefore  charge 
the  defendant. 

The  bill,  then,  being  sufficient  in  form,  the  only  question  is,  whether 
it  was  delivered.  If  the  case  had  "^turned  merely  on  the  autho-  r^rqR 
rity  of  Pell  to  receive  a  bill,  some  of  the  Court  doubt  whether  '- 
the  evidence  would  have  been  sufficient.  But  there  is  some  evidence, 
subsequent  to  that  of  the  delivery  to  Pell,  that  Pell  had  shown  the  bill 
to  the  defendant :  for  he  admitted  having  seen  it  before,  which  is  some 
evidence  that  he  had  seen  it  in  the  possession  of  Pell :  and  he  said  the 
charges  were  high ;  which  implies  that  he  had  examined  them.  Then 
the  case  comes  within  the  reason  of  Vincent  v.  Slaymaker,  12  East, 
372.  Although,  therefore,  I  should  myself  have  had  some  doubt  if  the 
question  had  turned  merely  on  the  delivery  to  Pell  on  the  defendant's 
behalf,  we  all  agree  that  the  subsequent  facts  were  evidence  for  the  jury 
of  a  delivery  to  the  defendant.  Delivery  of  a  bill  is  not  merely  show- 
ing it,  but  giving  an  opportunity  to  examine  it,  so  that  the  party  may 
have  an  opportunity  of  judging  whether  it  should  be  referred  to  taxa- 
tion. And  it  was  for  the  jury  here  to  say  whether  the  bill  was  merely 
shown  to  the  defendant  on  the  last  occasion,  to  be  taken  away  again, 
or  whether  it  was  placed  in  his  hands  with  an  entire  power  offered  him 
to  keep  it,  but  was  returned  by  him  because  he  had  gone  over  it  already. 
If  the  latter  was  their  view  of  the  facts,  they  might  find  a  delivery 
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within  the  Btatute ;  if  that  was  not  their  view,  they  might  find  the  con- 
trary. 

Aldbrson,  B. — I  think  it  plain  that  the  defendant  meant :  <<  I  do 
not  want  to  keep  this  copy,  because  I  am  satisfied  with  referring  to  the 
bill  which  Pell  has  given  me." 

Per  Curiam^  Judgment  afiSrmed. 


^.Q^,  *DOE  on  the  demise  of  ARMITSTEAD  v.  THE  NORTH 
^"^J  STAFFORDSHIRE  RAILWAY  COMPANY. 

A  Railway  Compaay  gare  notioe  to  a  land-owner  of  their  intention  to  take  land,  his  propertj, 
comprijed  in  the  schedale  of  their  local  act  and  in  the  books  and  plans  deposited  hy  them  with 
the  clerks  of  the  peace :  and  they  entered  apon  the  land  ander  the  authority  of  stat.  8^9 
Vict  0. 18,  t,  85,  making  the  deposit  and  givitfg  the  bond  theseby  required.  No  step  was  takes 
by  them  or  the  land-owner  to  hare  the  porchase-money  assessed ;  nor  was  any  oonTcyance 
erer  esecated;  and  the  time  of  three  years,  limited  by  seot.  123  (tiie  Company's  special  act 
prescribing  no  time)  for  the  compulsory  purchase  or  taking  of  lands,  i^xpired. 

Held,  that  the  land-owner  might  still,  under  sect  68,  hare  the  purchase-money  assessed ;  sad 
that  he  could  not  re-enter  upon  the  land. 

Held,  also,  that  the  enactment  in  sect  15  of  stat  8  A  9  Viet  o.  20,  forbidding  a  railway  eompany 
to  deviate  more  than  100  yards  from  the  line  delineated  on  their  plans  deposited  as  aboTe, 
applies  only  to  the  line  of  railway  itself,  and  does  not  prevent  the  Compuiy  firom  taking,  for 
collateral  purposes,  land  beyond  the  distiuioe  of  100  yards,  and  beyond  the  Umits  of  deriatioa 
marked  on  the  plans,  provided  such  land  be  scheduled  in  the  Company's  loeal  aot»  and  indnded 
in  their  plans  and  books  of  reference. 

HVbere  a  Railway  Company,  being  authorised  by  their  special  aot  to  take  suck  lands  as  are  deli- 
neated on  their  plans,  Ac,  and  necessary  for  the  purpose  of  making  the  railway,  have  takes 
a  parcel  of  land  so  delineated,  and  the  land-owner  afterwards  disputes  their  right  to  it  by  aa 
action,  contending  that  such  land  was  not  necessary  for  the  purpose,  Ac,  the  necessity  is  a 
question  for  the  jury ;  and  they  are  warranted  in  finding  such  necessity,  if  it  appear  thai  tks 
Company  proposed  to  take  part  of  a  close,  necessary  for  the  purpose,  Ac,  of  which  dose  the 
parcel  in  question  was  the  residue,  and  the  land-owner  insisted  on  their  taking  the  whole. 

Ejectment  for  lands  in  Staffordsbire :  demise  Jane  28th,  1849.  On 
the  trial,  before  Patteson,  J.,  at  the  Staffordshire  Spring  Assizes,  1850, 
the  material  facts  appeared  to  be  as  follows. 

The  Company  was  established  under  stat.  9  &  10  Vict.  c.  Izxxv., 
local  and  personal,  public,  <<  for  making  a  railway  from  the  Manchester 
and  Birmingham  Railway  at  Macclesfield  to  the  Trent  Valley  Railway  at 
Golwich,  with  braniches.*'  The  act  expressly  incorporated  the  Lands 
and  Railways  Glauses  Consolidation  Acts,  1845,  8  &  9  Vict.  c.  18,  and 
c.  20.  The  land  in  question,  part  of  a  close  called  the  Cat's  Pal&te, 
belonging  to  the  lessor  of  the  plaintiff,  was  included  in  the  schedule  of 
the  Company's  act,  and  the  books  of  reference,  and  in  the  plans  deposited 
^'^^71  ^^^  ^^  clerks  of  the  peace.  In  February,  *1847,  the  Company 
-'  gave  notice  to  the  lessor  of  the  plaintiff  that  they  intended  tc 
take  26  perches  of  the  said  land,  which  were  accordingly  valued,  paid 
for,  and  conveyed  to  them.  In  1848,  they  gave  him  notioe  that  they 
required  a  further  portion :  and  the  lessor  of  the  plaintiff  answered 
that,  if  they  took  that  portion  of  the  Cat's  Palate,  they  must  take  th« 
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vhole.(a)  The  CompaDj  consented  to  take  the  whole  residue,  which 
amoonted  to  2  roods,  6^  perches.  This  included  15  perches  which  were 
beyond  the  limits  of  deviation  given  by  the  plans.(^)  The  usual  pre- 
liminaries were  gone  through  as  to  the  taking  of  these  2  roods,  6^ 
perches ;  the  land  being  valued  by  the  surveyor,  the  purchase-money, 
6382.  Is,  3(2.,  paid  into  the  Bank  of  England,  and  a  bond  executed, 
according  to  the  Lands  ^Glauses  Act,(^)  on  9th  September,  1848,  r^-no 
and  delivered  to  the  lessor  of  the  plaintiff:  and  on  the  30th  of  ^ 
that  month  the  Company  took  possession.  No  conveyance  was  ever 
executed ;  nor  had  steps  been  taken  by  either  party  for  procuring  one. 
The  power  to  take  lands  was  given  to  the  Company  by  stat.  9  &  10 
Yict.  c.  Ixxxv.  8.  17,  which  was  as  follows :  <<  And  whereas  plans  and 
sections  of  the  said  "^proposed  railway  and  branch  railways,  r^c^-oq 
showing  the  line  or  lines  and  levels  thereof,  and  also  books  of  '- 

(a)  This  WM  not  in  eridenM  in  the  action  of  ejeotment,  hut  wu  proved  on  a  prerioaa  trial 
at  the  sane  assiiM  hotween  Mr.  Armitstcad  and  the  Company,  relating  to  the  eame  tranwiotions. 
(6)  Sut  8  ft  9  Viot  c.  20,  s.  8,  enacts  that 

**  It  shall  not  he  lawftil  for  the  Company  to  proceed  in  the  ezeoation  of  the  railway  nnless  they 
■hall  haT«,  preriooaly  to  the  commencement  of  such  work,  deposited  with  the  clerks  of  the  peace 
of  the  several  conn  ties  in  or  through  which  the  railway  is  intended  to  pass  a  plan  and  section  of 
all  such  alterations  from  the  original  plan  and  section  as  shall  have  been  approved  of  by  Parlia- 
ment»  on  the  same  scale  and  containing  the  same  particulars  as  the  original  plan  and  section  of 
the  railway." 
By  sect.  15, 

"  It  shall  be  lawful  for  the  Company  to  deviate  from  the  line  delineated  on  the  plans  so  depo* 
sited,  provided  that  no  such  deviation  shall  extend  to  a  greater  distance  than  the  limits  of  devia* 
tion  delineated  upon  the  said  plans,  nor  to  a  greater  extent  in  passing  through  a  town,  village, 
or  lands  continuously  built  upon  than  ten  yards,  or  elsewhere  to  a  greater  extent  than  one  hun- 
dred yards  from  the  said  line,  and  that  the  railway  by  means  of  such  deviation  be  not  made  to 
extend  into  the  lands  of  any  person,  whether  owner,  lessee,  or  occupier,  whose  name  is  not  men- 
tioned in  the  books  of  reference,  without  the  previous  consent  in  writing  of  such  person,  unless 
the  name  of  such  person  shall  have  been  omitted  by  mistake,"  ftc 
(e)  Stat  8  A  9  Vict  c.  18,  s.  85,  is  as  follows : 

"  Provided,  also,  that  if  the  promoten  of  the  undertaking  shall  be  desirous  of  entering  upon 
and  using  any  such  lands  before  an  agreement  shall  have  been  come  to  or  an  award  made,  or 
▼erdict  given  for  the  purchase-money  or  compensation  to  be  paid  by  them  in  respect  of  such 
lands,  it  shaU  be  lawful  for  the  promoters  of  the  undertaking  to  deposit  in  the  Bank  by  way  of 
security,  as  hereinafter  mentioned,  either  the  amount  of  purchase-money  or  compensation  claimed 
hj  any  party  interested  in  or  entitled  to  sell  and  convey  such  lands,  and  who  shall  not  consent 
to  such  entiy,  or  such  a  sum  as  shall,  by  a  surveyor  appointed  by  two  justices  in  the  manner  here* 
in  before  provided  in  the  case  of  parties  who  cannot  be  found,  be  determined  to  be  the  value  of 
such  lands,  or  of  the  interest  therein  which  such  party  is  entitled  to  or  enabled  to  sell  and  convey, 
and  also  to  give  to  such  party  a  bond,  under  the  common  seal  of  the  promoters  if  they  be  a  cor- 
poration, or  if  they  be  not  a  corporation  under  the  hands  and  seals  of  the  said  promoters,  or  any 
two  of  them,  with  two  sufficient  sureties  to  be  approved  of  by  two  justices  in  case  the  parties 
diflTer,  in  a  peniil  sum  equal  to  the  sum  so  to  be  deposited  conditioned  for  payment  to  such  party> 
or  for  deposit  in  the  Bank  for  the  benefit  of  the  parties  ii.<erested  in  such  lands,  as  the  case  may 
require,  under  the  provisions  herein  contained,  of  all  such  purchase-money  or  compensation,  as 
may  in  manner  hereinbefore  provided  be  determined  to  be  payable  by  the  promoters  of  the  under- 
taking in  respect  of  the  lands  so  entered  upon,  together  wiUi  interest,"  Ac  (five  per  cent),  "from 
the  time  of  entering  on  such  lands,  until  such  purchase-money  or  compensation  shall  be  paid''  or 
deposited,  Ac.  (for  the  benefit,  ftc,  under  the  provisions  herein  contained);  "and  upon  such 
deposit  by  way  of  security  being  made  as  aforesaid,  and  such  bond  being  delivered  or  tendered 
to  soch  non-eonsenting  party  as  aforesaid,  it  shall  be  lawfbl  for  the  promoters  of  the  undertaking 
to  enter  upon  and  use  such  lands,  without  having  first  paid  or  deposited  the  purchase-money  or 
eompensation  in  other  cases  required  to  be  paid  or  deposited  by  them  beforo  entering  upon  an/ 
landa  to  be  taken  by  them  under  the  provisions  of  this  or  the  special  act" 

2£ 
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reference  to  snch  plans,  containing  the  names  of  the  owners,  lessees, 
and  occupiers,  or  reputed  owners,"  &c.,  "  of  the  lands  through  which 
the  same  respectively  are  intended  to  pass,  have  heen  deposited  with 
the  respective  clerks  of  the  peace  for  the  counties  of  Chester  and  Staf- 
ford respectively ;  he  it  enacted,  that  suhject  to  the  provisions  in  the 
said  recited  acts"  (among  which  were  stats.  8  &  9  Vict.  cc.  16,  18,  and 
20)  <<  and  this  act  contained,  it  shall  he  lawful  for  the  said  Company 
to  make  and  maintain  the  said  railway  and  branch  railways  in,  through^ 
and  upon  the  lands  delineated  on  the  said  plans  and  described  in  the 
said  books  of  reference,  and  to  enter  upon  and  take  and  use  such  of  the 
said  lands  as  shall  be  necessary  for  the  purpose." 

By  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  s. 
123,  it  is  enacted:  <<That  the  powers  of  the  promoters  of  the  under- 
taking for  the  compulsory  purchase  or  taking  of  lands  for  the  purposes 
of  the  special  act"  (see  sect.  2)  <<  shall  not  be  exercised  after  the  expira- 
tion of  the  prescribed  period,  and  if  no  period  be  prescribed  not  after 
the  expiration  of  three  years  from  the  passing  of  the  special  act."  The 
special  act',  9  &  10  Vict.  c.  Ixxxv.,  received  the  Royal  assent  on  June 
26th,  1846,  and  did  not  prescribe  any  period  for  the  expiration  of  the 
compulsory  power  to  take  lands.(a)  In  December,  1849,  the  lessor 
of  the  plaintiff  gave  the  Company  notice  to  quit  the  2  roods,  61 
perches. 

^f-or^-t  On  the  trial,  the  lessor  of  the  plaintiff  contended  that,  *tlic 
•^  compulsory  powers  having  expired  and  the  land  not  being  con- 
veyed, he  was  entitled  to  resume  it.  And,  further,  that  as  to  the  15 
perches  beyond  the  limits  of  deviation  the  bond  was  void,  and,  con- 
sequently, it  was  inoperative  altogether.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  giving  leave  to  move  that  a  nonsuit  might  be 
entered,  or  the  verdict  limited  to  the  15  perches:  and  Keating,  in 
Easter  term  1850,  obtained  a  rule  nisi  accordingly.  In  Michaelmas 
vacation  1850,(6) 

Whateley  and  Whitmare  showed  cause,  and  insisted  that  the  Com- 
pany ought  to  have  taken  a  conveyance  while  the  compulsory  powers 
were  in  force ;  and  that  the  bond,  the  only  deed  executed  in  this  case, 
was  not  sufficient  to  vest  an  estate  and  interest  in  the  lands,  unless 
under  the  circumstances  pointed  out  by  stat.  8  &  9  Vict.  c.  18,  ss.  75, 
76,  77.  They  referred  to  sects.  81  to  85  (inclusive)  as  governing  the 
present  case,  and  contended  that  the  proceeding  authorized  by  sect.  85 
was  merely  a  temporary  course  allowed  for  prevention  of  delay,  but  not 
removing  the  necessity  for  a  more  regular  conveyance ;  and  that  the 
right  conferred  under  that  section  was  merely  anticipatory,  and  inci- 

(a)  There  was  a  general  elaase  (s.  44)  der^nniniog  the  Company's  powers  for  ezecnUng,  or  other- 
wise in  relation  to,  the  railway  at  the  end  of  seven  years  ezoept  as  to  so  much  as  should  b«  then 
completed. 

(6)  November  27th  and  23th.    Before  Pattssox,  Colebzdgc,  WraHniAv,  azkd  Erli,  Ji. 
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dental  to  the  right  of  purchase,  and  fell  with  that,  if  the  purchase  was 
not  completed  before  the  compulsory  powers  expired.  Reference  was 
made  to  Regina  v.  Birmingham  and  Oxford  Junction  Railway  Com- 
pany, 15  Q.  B.  634  (a)  (E.  C.  L.  R.  vol.  69),  decided  in  this  Court, 
but  then  depending  in  the  Exchequer  Chamber ;  to  Worsley  v.  South 
Devon  Railway  Company,  post,  p.  539,  depending  in  this  *Court ;  r:|tcQi 
and  to  Brocklebank  v.  Whitehaven  Junction  Railway  Company,  ^ 
15  Sim.  632 :  and  counsel  distinguished  the  first-mentioned  case  from 
this,  inasmuch  as  the  land-owner  there  was  a  willing  vendor,  enforcing 
the  sale ;  here  the  Company  were  taking  away  land  against  the  will  of 
the  owner. 

On  the  second  point  they  argued  that  the  bond,  being  for  an  entire 
sum,  was  inoperative  altogether,  because  void  as  to  the  15  perches : 
that  it  was  void  as  to  these,  because  they  were  beyond  the  limits  of 
deviation ;  and  that  Crawford  v.  The  Chester  and  Holyhead  Railway 
Company,  11  Jurist,  917,(6)  which  might  be  cited,  was  no  authority  to 
the  contrary,  that  case  having  turned  upon  the  special  provisions  of  a 
local  act.  [As  to  the  limits  of  deviation,  Erle,  J.,  referred  to  Doe 
dem.  Payne  t;.  The  Bristol  and  Exeter  Railway  Company,  6  M.  &  W. 
320.  t]  They  contended  also  that  the  taking  of  the  15  perches  was  not 
warranted  by  sect.  17  of  stat.  9  &  10  Vict.  c.  Ixxxv.,  because  the  evi- 
dence showed  that  this  portion  of  land  was  not  <<  necessary  for  the 
purpose*'  of  making  and  maintaining  the  railway. 

Keating  and  Phipsan,  contri,  referred  to  sect.  91  of  stat.  8  &  9  Vict, 
c.  18,  which  empowers  the  promoters  of  a  railway  undertaking  to  obtain 
possession  of  the  land  by  warrant  to  the  sheri£f,  in  any  case  where  that 
or  the  special  act  authorizes  the  promoters  to  enter  upon  the  land 
required  and  the  owner  refuses  to  give  it  up :  and  they  pointed  out  the 
anomaly  which  followed  if  the  Company  might  so  obtain  possession 
one  day,  by  warrant  *to  the  sheriff,  and  on  the  next,  if  the  spe-  r^c^-qo 
cial  act  expired,  be  turned  out  of  possession  by  the  owner.  They  ^ 
observed  that,  in  the  clauses  of  that  act  prior  to  sect.  123,  two  modes 
were  contemplated  in  which  a  Company  might  acquire  lands ;  purchase 
from  a  voluntary  vendor,  under  clauses  beginning  at  sect.  6,  and  com- 
pulsory purchase  or  taking,  under  other  clauses,  of  which  the  material 
ones  began  at  sect.  84 ;  and  that  sect.  123  determined  the  power  of 
purchasing  or  taking  compulsorily,  but  did  not  devest  the  right  of  the 
Company  in  land  already  taken,  though  something  might  remain  to  be 
done  for  the  purpose  of  completing  the  acquisition.  [Erle,  J. — The 
argument  for  the  plaintiff  is,  that  the  Company  have  a  possessory  title 
until  conveyance,  if  a  conveyance  be  made  within  three  years.]  The 
land  is  vested  in  the  Company ;  the  land-owner  is  in  the  situation  of 
an  unpaid  vendor.  Equity  would  compel  a  completion  of  the  purchase; 
or,  if  the  notice  given  by  the  Company  under  sect.  18  would  be  insuffi- 

(a)  Judgment  of  Q.  B.  affirmed  in  Ezoh.  Cb.,  15  Q.  B.  M,  note  (6). 
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cient  ground  for  sach  an  interference,  the  land-owner  may,  under  sect. 
68,  compel  the  Company  to  summon  a  jury  and  have  the  purchase- 
money  assessed.  That  such  is  the  proper  remedy  where  a  Company 
has  acted  under  sect.  85,  appears  from  Adams  v.  The  London  and  Black- 
wall  Railway  Company,  2  Macn.  &  Gord.  118 :  and  a  mandamus  would 
lie  to  enforce  the  summoning  of  a  jury,  though  the  three  years  should 
have  expired ;  Regina  t;.  Birmingham  and  Oxford  Junction  Railway 
Company,  15  Q.  B.  684,  647  (E.  C.  L.  R.  vol.  69).  The  Lord  Chan- 
cellor,  in  Brooklebank  v.  Whitehaven  Junction  Railway  Company,  15 
^ecoq-i  3^™*  ^^9  S^^^  ^  strong  intimation  of  his  opinion  "^that  the  Vice- 

-*  Chancellor's  decision  in  the  same  case  was  incorrect. 
As  to  the  fifteen  perches,  the  defendants'  counsel  argued  that  to 
raise  the  question  of  necessity  would  be  introducing  a  new  and  incon- 
venient test :  that  the  Company  must  have  credit  for  bon&  fide  taking 
lands  which  appeared  at  the  time  to  be  necessary ;  and  the  possibility 
of  land  being  taken  which  might  prove  unnecessary  was  contemplated 
in  sect.  127,  and  the  following  clauses,  of  stat.  8  &  9  Vict.  c.  18,  which 
provide  for  the  sale,  after  a  limited  period,  of  lands  proving  superfluous, 
or  for  their  vesting  in  the  adjoining  land-owners  in  default  of  such  sale. 
[WiOHTMAN,  J. — To  prevent  a  Railway  company  from  being  mere  land- 
holders.] With  respect  to  the  deviation,  they  contended  that,  although, 
by  Stat.  8  &;  9  Vict.  c.  20,  s.  15,  the  line  of  the  railway  itself  could  not 
deviate  more  than  100  yards  from  the  line  marked  on  the  deposited 
plans,  yet  lands  at  a  greater  distance  might  be  taken  for  collateral 
purposes  of  the  railway,  if  the  direction  given  to  the  railway  made  this 
necessary ;  provided  always  that  the  lands  were  within  the  limits  sche- 
duled in  the  Company's  act.  They  observed  that,  if  this  were  not  so, 
the  scheduling  of  the  lands,  beyond  a  certain  extent,  would  be  nugatory. 
They  relied  upon  Doe  dem.  Payne  v.  The  Bristol  and  Exeter  Railway 
Company,  6  M.  &  W.  820,t  and  Crawford  v.  The  Chester  and  Holy- 
head Railway  Company,  11  Jurist,  i917,  in  which  latter  case,  they 
observed,  the  words  of  the  local  act  much  resembled  those  of  the  act 
now  in  question.  They  referred  also  to  Cother  v.  The  Midland  Bail- 
way  Company,  2  Phillips's  Rep.  469  (judgment  of  Lord  Cottbnhaji), 
^ -o --.  where  it  was  held  that  the  *privileges  of  a  Company  for  the  con- 

^  struction  of  a  « railway"  under  their  local  act  were  not  confined 
to  the  line  of  railway  itself,  but  extended  to  the  space  requisite  for 
collateral  or  accommodation  works.  They  cited  The  North  British 
Railway  v.  Tod,  12  CI.  &  Fin.  722,  and  Beardmer  r.  The  London  and 
North  Western  Railway  Company,  1  Macn.  k  G.  112,  as  bearing  upon 
the  same  point ;  and  the  interpretation  clause,  sect.  3,  of  stat.  8  &  9 
Vict.  c.  20,  where  it  is  enacted  that  <<  The  Railway,"  in  the  special  as 
well  as  the  general  act,  «<  shall  mean  the  railway  and  works  1)y  the 
special  act  autnorized  to  be  constructed." 

The  judgment  of  the  Court  makes  a  more  detailed  report  of  the 
argument  unnecessary.  Our.  adv.  vult. 
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Patteson,  J.,  in  this  vacation  (Febraary  22d),  delivered  judgment. 

The  first  question  in  this  case  turns  upon  the  85th  and  123d  sections 
of  Stat.  8  &  9  Vict.  c.  18.  Under  the  85th  section  the  defendants  had 
entered  upon  the  lands  in  question,  complying  with  all  the  requisites 
by  paying  the  proper  sum  of  money  into  the  Bank  of  England,  and 
giving  bond;  but  they  had  taken  no  further  steps  to  ascertain  the 
amount  to  be  paid  by  them  to  the  lessor  of  the  plaintiff  for  the  land, 
or  to  clothe  themselves  with  the  legal  title ;  neither  did  the  lessor  of 
the  plaintiff  take  any  step  for  that  purpose.  Both  parties  remaining 
inactive,  the  three  years  limited  hy  the  123d  section  of  the  same  act 
expired;  upon  which  this  action  of  ejectment  is  brought,  the  lessor  of 
the  plaintiff  contending  that,  as  soon  as  the  three  years  had  expired,  the 
possession  of  '^the  defendants  became  wrongful,  and  all  their  r^icrq;: 
previous  proceedings  inoperative  as  much  as  if  none  such  had  ^ 
been  taken. 

The  123d  section  enacts  that  the  powers  of  the  promoters  of  the 
undertaking  for  the  compulsory  purchase  or  taking  of  lands  for  the  pur- 
poses of  the  special  act  shall  not  be  exercised  after  the  expiration  of 
three  years  from  the  passing  of  the  special  act.  The  85th  section 
empowers  the  Company  to  enter  upon  and  use  the  lands,  hut  has  not 
the  word  <<  take."  We  do  not  think  that  the  difference  of  the  words 
adopted  in  these  sections  has  any  material  bearing  upon  this  case.  It 
is  conceded  that  the  entry  was  lawful  when  made,  and  that  the  posses* 
sion  continued  to  be  lawful  till  the  expiration  of  the  three  years,  at  least 
with  respect  to  all  the  land  except  fifteen  perches.  This  being  so,  the 
duty  of  taking  steps  for  ascertaining  the  amount  of  compensation  to  be 
paid  by  the  Company  is,  by  the  68th  section  of  the  same  act,  thrown 
upon  the  owner  of  the  land :  he  is  to  state  what  sum  he  claims ;  and, 
if  the  Company  within  twenty-one  days  enter  into  a  written  agreement 
to  pay  that  sum,  the  question  of  compensation  is  settled ;  but,  if  the 
Company  dispute  the  proper  amount,  then  it  is  to  be  settled  by  arbitra- 
tion ;  or,  if  the  owner  gives  notice  of  his  wish  to  have  a  jury,  then  by 
such  jury,  which  the  Company  are  required  tasummon  within  twenty-one 
days,  and  in  default  thereof  are  liable  to  pay  the  sum  claimed.  No  power 
is  given  to  the  Company  by  that  or  any  other  section  to  initiate  proceed- 
ings for  settling  the  amount.  We  are  clearly  of  opinion  that  section  68 
applies  to  the  case  of  lands  entered  upon  and  used  under  section  85 ;  and 
of  this  opinion  also  were  Vice  Chancellor  Wiqram  and  Lord  Chancellor 
CoxTENHAM,  as  appears  *by  the  judgment  of  the  latter  in  the  r^ro.-* 
case  of  Adams  t;.  The  London  and  Blackwall  Railway  Company,  ^ 
2  Macn.  &  G.  118.'  It  is  n,ot  pretended,  except  as  to  a  small  part, 
fifteen  perches,  that  the  Company  were  not  entitled  to  take  the  land  in 
question;  therefore,  even  if  the  effect  of  the  expiration  of  the  three 
years  were  to  make  it  impossible  under  the  clauses  of  the  act  to  take 
proceedings  for  ascertaining  the  amount  of  compensation,  such  effect 
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has  arisen  from  the  neglect  of  the  owner  of  the  land ;  and  he  cannoc 
by  his  own  neglect  make  wrongful  that  possession  of  the  land  bj  the 
Company  which  was  rightful  when  they  made  their  entry.  But  we  arc 
clearly  of  opinion  that  the  expiration  of  the  three  years  has  no  such 
effect  in  this  case.  The  compulsory  clause,  sect.  85,  was  acted  upon 
within  the  three  years,  and  the  land  rightfully  entered  upon  and  taken 
The  Company  had  exercised  their  compulsory  power  under  it  completely, 
so  far  as  they  were  concerned ;  and,  so  far  as  they  had  need  of  any 
such  power,  the  thing  was  done  and  finished  on  their  part ;  for  it  is  to 
be  observed  that  the  words  of  the  123d  section  are  in  the  disjunctive 
<(  for  the  compulsory  purchase  or  taking;"  the  ascertaining  the  amount 
of  compensation  after  the  lands  were  entered  upon  and  used,  and  indeed 
taken,  is  no  exercise  of  a  compulsory  power  on  the  part  of  the  Company. 
With  all  possible  respect  for  the  opinion  of  the  late  Vice  Chancellor 
of  England,  we  cannot  agree  to  the  view  which  he  took  in  the  case 
of  Brocklebank  v.  Whitehaven  Junction  Company,  15  Sim.  632,  in 
which  view  it  is  plain  that  the  Lord  Chancellor  did  not  acquiesce :  and 
this  Court  has  granted  a  mandamus  to  compel  a  Company  after  the 
41C07-1  expiration  of  the  three  "^years  to  take  steps  to  have  the  amount 
^  of  compensation  ascertained  at  the  requisition  of  an  owner  to 
whom  they  had  given  notice  of  taking  his  land  within  the  three  years :  14 
Jurist,  899,  Osbom's  Case  :(a)  which  decision  has  been  supported  by  the 
Court  of  Exchequer  Chamber  a  few  days  since.  The  case  of  Brockle- 
bank V.  Whitehaven  Junction  Railway  Company,  15  Sim.  632,  is  how- 
ever distinguishable  from  the  present,  because  there  no  compulsory 
possession  had  been  taken :  the  land  remained  still  in  the  possession  of 
the  original  owner :  and  that  circumstance  is  remarked  by  the  Vice 
Chancellor  in  his  judgment. 

We  are  therefore  clearly  of  opinion  that,  if  the  original  entry  was 
lawful,  the  present  possession  is  lawful,  and  that  this  ejectment  cannot 
be  sustained. 

But  it  is  contended,  secondly,  that,  as  to  fifteen  perches,  the  entry 
was  not  lawful,  and,  being  bad  in  part,  is  bad  altogether :  first,  because 
they  are  beyond  the  line  of  deviation ;  and,  secondly,  because  they 
were  not  necessary  for  the  purposes  of  the  special  act. 

With  respect  to  the  first  ground  of  objection,  we  are  of  opinion  that 
the  expression  <<  deviation"  in  the  acts  of  parliament,  and  particularly 
8  &  9  Vict.  c.  20,  s.  15,  is  to  be  taken  with  reference  to  the  line  of 
railway  only;  that  is,  that  the  line  of  railway  actually  laid  down 
shall  not  deviate  more  than  one  hundred  yards  from  the  line  laid  down 
and  delineated  in  the  Parliamentary  plans,  the  medium  filum  vi»  of 
each  being  the  commencement  and  termination  in  measuring  those  one 
hundred  yards.    This  appears  to  be  the  natural  construction  of  the  acts, 

(a)  S.  G.  as  Regintt  v.  Birmingham  and  Oxford  Janction  Railway  Company,  15  Q.  B.  6M  (E. 
C.  L.  R.  YoL  69).    Jadgmont  of  Q.  B.  affirmed  in  Exoh.  Cb.,  15  Q.  B.  647,  note  (6). 
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and  is  in  accordance  with  the  decision  of  the  Court  of  *Exchequer  r^cqo 
in  Doe  dem.  Payne  v.  The  Bristol  and  Exeter  Railway  Company,  ^ 
6  M.  &  W.  320,t  and  of  the  Vice  Chancellor  of  England  in  Crawford 
V.  The  Chester  and  Holyhead  Railway  Company,  11  Jurist,  917.  In 
this  case  there  has  been  no  deviation  in  that  sense;  and  the  first  ground 
of  objection  is  not  in  truth  raised  by  the  facts. 

As  to  the  second  ground,  it  appears  that  the  whole  of  the  land  taken, 
called  Cat's  Palate,  including  the  fifteen  perches  in  question,  is  contained 
in  the  books  of  reference.  But  it  is  said  that  circumstance  alone  is  not 
sufficient ;  and  that,  in  order  to  justify  the  Company  in  taking  these 
lands,  they  must  be  necessary  for  their  works.  Now  the  upper  part 
of  Cat's  Palate,  which  was  taken  and  paid  for,  was  clearly  necessary. 
The  Company  then  required  a  further  part  of  Cat's  Palate,  which  was 
also  necessary ;  and  the  lessor  of  the  plaintiff  gave  notice  that,  if  they 
took  the  further  part,  they  must  take  the  whole;  which  they  were 
willing  to  do ;  but  he  afterwards  receded  from  that  notice.  Whether 
these  fifteen  perches  were  necessary  or  not,  was  a  question  of  fact  for 
the  jury ;  and,  if  he  had  been  asked,  the  Judge  must  have  put  it  to  the 
jury ;  but  it  was  assumed  at  the  trial  that  the  Company  were  entitled 
to  take  at  all  events  what  was  within  the  line  of  deviation ;  and  the 
circumstance  of  the  fifteen  perches  being  without  that  line  was  mainly 
relied  on.  The  question  as  to  being  necessary  would  apply,  not  only 
to  the  fifteen  perches,  but  to  all  that  was  taken  under  the  85th  section ; 
that  is  to  all  but  the  upper  part  which  was  taken  and  paid  for  by  agree- 
ment. So  far  as  the  Court  can  see,  as  the  matter  now  stands,  the 
fifteen  perches  were  as  necessary  as  the  rest ;  *or,  at  all  events,  r^rnq 
the  Company  were  justified  in  taking  them,  because  the  lessor  of  ^ 
the  plaintiff  had  required  them  by  notice  to  do  so. 

We  think  therefore  that  the  rule  must  be  made  absolute  to  enter  a 
verdict  for  the  defendants.  Rule  absolute.(a) 

(a)  S^e  Doe  dem.  Hndson  v.  Leeds  and  Bradford  RaQway  Company,  decided  in  conformity  to 
the  abore  ease,  Easter  term  (April  23d)  1851 :  post    And  see  the  next  case. 


WORSLBT  and  Another  v.  THE  SOUTH  DEVON  RAILWAY 

COMPANY. 

Case.  Ist  count:  that  defendants,  a  Railway  Company,  directed  their  warrant  to  the  sheriff  of 
D.  to  assesa  plaintiffs'  compensation  for  lands  proposed  to  he  taken  by  them,  knowiog  the  uDder< 
sheriff  to  be  interested;  that  the  interested  under-sheriff  presided  at  the  inquiry;  and  that  it 
was  in  consequence  quashed ;  by  which  plaintiffs  received  damage. 

Held  bad  on  general  demurrer,  inasmuch  as  the  warrant  was  properly  directed  to  the  sheriff,  and 
the  improper  conducting  of  the  inquiry  was  not  the  act  of  defendants. 

2d  and  3d  counts :  for  injury  to  plaintiffs'  reversionary  interest  in  lands.  Pleaa :  justifying  under 
flat  8  A  9  Vict  c.  18,  s.  85.  New  assignments  :  that  defendants  continued  the  injuries  after 
the  expiration  of  the  time  limited  by  their  special  act  Pleas  to  the  new  assignments :  that 
defendants  entered  before  the  expiration  of  the  three  years,  under  stat  8  A  9  Vict  c.  18,  s.  85, 
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and  their  special  act,  and  held  over.    Beplications :  admitting  the  statates,  De  Ii^iiril  absque 
residuo  eauaaa.    Special  demnrrer,  on  the  ground  that  the  pleas  alleged  an  interest  in  land,  and 
an  authority  in  law. 
Held,  that  the  replicadons  were  bad  for  the  reaaons  assigned,  and  that  the  pleas  to  the  new  tisifn- 
ments  were  good. 

Case,  let  Count :  That  plaintiffs  claimed  compensation  for  lands, 
in  Devonshire,  proposed  to  be  taken  for  the  purposes  of  the  defendants' 
railway :  that  the  under-sheriff  of  Devon  was  a  shareholder  in  the 
Company :  that  the  defendants,  knowing  the  interest  of  the  under-sheriff, 
and  plaintiffs  being  ignorant  thereof,  issued  their  warrant  to  the  sheriff 
of  Devon  to  summon  a  jury  to  assess  plaintiffs'  compensation:  and 
that  the  interested  under-sheriff  presided  at  the  inquisition.  Special 
*U(n  *^^™Ag^-  ^^^^  plaintiffs  incurred  expense  in  attending  at  the 
-*  inquisition  in  ignorance  of  the  presiding  officer's  interest,  and, 
afterwards,  in  having  the  inquisition  brought  up  on  certiorari  and 
quashed. 

Demurrer.     Joinder. 

The  second  and  third  counts  stated  injuries  to  the  reversionary  estates 
of  the  plaintiffs  in  certain  premises  taken  by  the  defendants  for  the  pur- 
poses of  their  railway. 

The  defendants  pleaded  to  each  of  these  two  counts  a  justification 
under  the  «  Lands  Glauses  Consolidation  Act,  1845,"  8  &  9  Vict.  c.  18, 
8.  85.  The  plaintiffs  replied  De  Injurifi;  on  which  issues  were  taken; 
and  also  new  assigned,  as  to  each  plea,  that  the  defendants  continued 
the  injuries  after  the  expiration  of  three  years  from  the  passing  of  the 
defendants*  special  act.  The  defendants  pleaded  to  these  new  assign- 
ments that  they  entered  under  the  compulsory  clause,  section  85,  and 
under  their  special  act,  before  the  expiration  of  the  three  years,  and  held 
over  afterwards.  To  these  pleas  the  plaintiffs  replied  (admitting  the 
acts  of  parliament)  De  Injurift  absque  rissiduo  causae.  The  defendants 
demurred  to  these  replications  on  the  ground  that  De  Injuri&  cannot  be 
replied  when  the  plea  claims  an  interest  in  the  land  or  justifies  under 
authority  of  law.     Joinder  in  demurrer. 

The  demurrers  were  argued  in  last  term.(a) 

Peacock^  for  the  defendants. — The  first  count  discloses  no  wrong  on 
the  part  of  the  defendants.  Under  stat.  8  &  9  Vict.  c.  18,  s.  39,  the 
warrant  is  to  go  to  the  sheriff  unless  he  be  interested.  In  the  present 
*r4i-|  ^*s®  the  *8heriff  was  not  interested:  the  under-sheriff  was ;  but 
-^  the  under-sheriff  is  not  necessarily  the  person  who  acts  for  the 
sheriff:  the  sheriff  might  have  presided  at  the  inquisition  in  person,  or 
by  another  deputy.  Had  the  warrant  been  directed  to  the  coroner  the 
plaintiffs  might  have  set  it  aside.  The  case  resembles  those  in  which 
there  are  two  persons  forming  one  sheriff,  and  one  of  them  is  interested. 
The  process  in  such  cases  goes  to  the  disinterested  sheriff  alone,  not  to 
the  coroner :  Letsome  V4  Bickley,  5  M.  &;  S.  144,  Bex  v.  Warrington, 

fa)  January  17th.    Before  Lord  Cakpbsli^  0.  J.,  PAmsox,  CouuoDai,  and  WraHnis,  Ji. 
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1  Salk.  152.  The  inqaisition  in  the  present  case  was  quashed  on  the 
ground  that  the  interested  under-sheriff  acted:  that  was  the  fault  of  the 
sheriff,  not  of  the  defendants.  [Lord  Campbell,  G.  J. — The  Master  of 
the  Crown  Office  has  furnished  us  with  a  note  of  the  case  of  an  indictment 
in  which  the  venue  was  Yorkshire ;  a  suggestion  was  made  that  the  under- 
sheriff  of  Yorkshire,  where  the  indictment  was  to  be  tried,  was  interested ; 
and  an  application  was  made  to  Holrotd,  J«,  to  direct  that  the  jury 
process  should  go  to  the  coroner.  Holboyd,  J.,  refused  to  do  sp,  and 
directed  that  the  process  should  go  to  the  sheriff,  but  with  a  special 
direction  that  the  interested  under-sheriff  should  not  intermeddle.(a)] 

The  questions  on  the  pleadings  to  the  new  assignments  depend  on  the 
nature  of  the  interest  taken  by  a  Bailway  Company  who  have  entered 
on  lands  lawfully,  but  not  made  compensation  before  their  compulsory 
powers  have  expired.  This  question  arises  in  Doe  dem.  Armitstead  v. 
North  Staffordshire  Railway  Company,  antd,  p.  £26,  now  standing  for 
judgment  in  this  Court ;  nothing  can  be  added  to  what  was  brought 
before  the  Court  on  the  argument  of  that  case. 

*BuUy  contrft.— Stat.  8  &  9  Vict.  c.  18,  s.  89,  directs  that  « if  ^^g.^  . 
such  sheriff  be  interested  in  the  matter  in  dispute"  the  application  ^ 
shall  be  made  to  the  coroner :  and  in  the  inteipretation  clause,  sect.  8, 
it  is  enacted  that  the  <<  word  <  sheriff'  shall  include  under-sheriff."  K 
for  the  word  <<  sheriff"  in  sect.  89  be  substituted  <<  sheriff,  including 
under-sheriff,"  the  warrant  was  issued  to  the  wrong  person,  and  the  first 
count  is  good. 

Then  as  to  the  replications  to  the  pleas  to  the  new  assignments.  The 
argument  in  Doe  dem.  Armitstead  v.  Th^  North  Staffordshire  Bailway 
Company,  ant^,  p.  626,  is  so  i;ecent  that  it  is  unnecessary  to  discuss 
again  the  question  whether  the  Railway  Company  have  a  right  to  remain 
in  possession  of  the  land.  If  they  have  not,  the  pleas  are  bad.  If 
they  have,  the  pleas  are  good,  but  the  replications  are  also  good :  for, 
though  the  circumstances  stated  in  the  pleas  may  create  a  qtuui  con« 
tract  by  which  the  Company  are  still  bound  to  keep  and  pay  for  the 
land,  it  is,  untQ  the  payment,  in  the  nature  of  an  executory  contract 
binding  the  Company  and  the  land-owner  personally,  but  conveying  no 
interest  in  the  land  itself.  De  injuria,  therefore,  does  not  in  this  case 
put  in  issue  any  interest  in  the  land.  (The  Court  desired  Peacock  to 
confine  himself  in  his  reply  to  the  last  point.) 

Peacocky  in  reply. — If  the  effect  of  the  entry  before  the  expiring  of 
the  compulsory  powers  is  to  give  the  defendants  an  irrevocable  license 
to  remain  on  the  land,  the  plea  claims  for  them  an  interest  in  the  land ; 
Wood  9.  Leadbitter,  18  M.  k  W.  SSS.f 

*Lord  Campbell,  C.  J. — The  Court  will  take  time  to  consider  r^^r^o 
as  to  the  pleadings  to  the  New  assignments ;  but  I  am  clearly  of  ^ 
opinion  that  the  first  count  discloses  no  cause  of  action.    The  alleged 

(•)  Triai^  TMfttioB»  1818. 


648  WORSLEY  v,  RAILWAY  CO.    H.  V.  1851. 


grievance  is  that  the  defendants,  the  Gompanj,  issued  their  warrant  to 
the  sheriff  though  they  knew  that  the  under-sheriff  was  interested.  If 
we  look  at  section  89  alone,  it  is  clear  that  this  was  no  wrong:  the 
promoters  by  that  section  shall  issue  their  warrant  to  the  sheriff,  unless 
he  is  interested :  it  is  to  be  presumed  that  the  sheriff  would  execute  the 
process  in  person  or  by  a  disinterested  deputy ;  and,  if  he  does  not  do 
so,  that  is  not  the  fistult  of  the  promoters.  But  the  objection  is  rested 
on  the  interpretation  clause  (sect.  8),  by  which,  «  unless  there  be  some- 
thing either  in  the  subject  or  context  repugnant  to  such  construction,'* 
the  word  <<  sheriff"  is  to  include  <<  under-sheriff,  or  other  legally  com- 
petent deputy."  Now  I  think  that  there  is  something  repugnant  in 
adopting  this  statutable  interpretation  in  the  89th  section:  for  it  can- 
not be  substituted  for  « sheriff"  in  the  first  part  of  the  sentence  by 
which  the  warrant  is  to  be  issued  to  the  sheriff;  that  cannot  be  read  as 
if  the  enactment  were  that  <<  the  promoters  shall  issue  their  warrant  to 
the  sheriff,  including  the  under-sheriff  or  other  legally  competent 
deputy."  And,  even  in  the  latter  part  of  the  section,  it  will  not  answer 
the  plaintiff's  purpose  to  substitute,  for  the  word  « sheriff,"  «  sheriff, 
including  under-sheriff  or  other  legally  competent  deputy :"  they  must 
deyiate  from  the  words  in  the  interpretation  clause,  and  ask  us  for 
<(  sheriff"  to  read  <<  sheriff  or  under-sheriff."  There  is  no  reason  to  do 
so.  It  is  decided,  by  the  authorities  cited  in  argument,  that,  when  tvo 
*f{A4r\  V^^^^^^y  ^^^  ^^  whom  is  interested,  exercise  the  o£Sce  of  '^sheriff, 
-*  the  warrant  shall  not  go  to  the  coroner  but  to  the  disinterested 
sheriff:  these  cases,  and  the  authority  furnished  to  us  by  the  Master 
of  the  Crown  Office,(a)  show  that  the  warrant  in  the  present  case  was 
properly  directed  to  the  sheriff. 

Patteson,  J. — Our  decision  on  the  certiorari  in  this  case  was  not  on 
the  ground  that  the  warrant  was  directed  to  the  sheriff,  but  because 
the  interested  undernsheriff  interfered.  The  authority  (a)  furnished  by 
the  Master  of  the  Grown  Ofiice  is  a  very  strong  one  to  show  that  the 
warrant  was  properly  directed :  the  subsequent  misconduct  was  not  the 
act  of  the  defendants. 

CoLBRiDGE,  J. — I  am  of  the  same  opinion.  You  cannot  substitute 
the  meaning  given  by  the  interpretation  clause  for  the  word  sheriff 
in  one  part  of  sect.  89  unless  you  do  it  in  the  whole;  and  then  it  is 
repugnant. 

WiGHTMAN,  J.,  concurred. 

Judgment  for  defendants  on  the  first  count. 
On  the  others.  Our.  adv,  vuU. 

Patteson,  J.,  in  this  vacation  (February  22d),  delivered  judgment  on 
the  remaining  points. 

The  demurrer  to  the  first  count  of  the  declaration  in  this  case  was 
disposed  of,  upon  the  argument,  in  favour  of  the  defendant.    (His 

(a)  Anti,  p.  641. 
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Lordship  then  stated  the  pleadings  on  the  second  and  third  counts  as 
ant^,  p.  540.) 

On  the  argument,  the  plaintiffs  objected  to  the  pleas  *to  the  r^^rir 
new  assignments,  contending  that,  though  the  entry  under  sect.  ^ 
85  within  the  three  years  was  lawful,  yet  continuance  after  the  three 
years  was  unlawful  unless  compensation  was  actually  made  within  the 
three  years.  The  same  point  arose  in  the  case  of  Doe  dem.  Armitstead 
V,  North  Staffordshire  Railway  Company,  ant^,  p.  626,  in  which  we 
have  just  held  that  such  continuance  of  possession  is  not  unlawful.  For 
the  reasons  there  given,  which  it  is  not  necessary  to  repeat  (but  with 
which  my  Lord  Campbell,  who  heard  this  case  but  not  that,  fully 
concurs),  we  are  of  opinion  that  these  pleas  are  good. 

The  plaintiffs  further  contend  that  the  replications  of  De  injuria 
are  good,  inasmuch  as  they  admit  the  act  of  Parliament,  but  deny 
acting  under  it,  and  also  because  the  pleas  disclose  no  claim  to  an 
interest  in  the  lands,  but  only  set  up  a  statutable  license.  We  are 
however  of  opinion  that  the  replications  are  bad ;  that  this  case  is  clearly 
within  the  rules  in  Crogate's  Case,  8  Rep.  66  b.  The  right  and  interest 
claimed  by  the  pleas  is  much  more  than  a  license ;  and  an  authority  in 
law  is  plainly  asserted  by  them.  The  admission  of  the  act  of  Parlia- 
ment in  the  replications  does  not  assist  the  plaintiffs ;  for  the  denial  of 
acting  under  it  is  a  traverse  of  the  authority  in  law  which  the  admitted 
act  confers ;  and  the  interest  claimed  by  the  plea  is  also  traversed  by 
the  replications,  both  those  traverses  being  manifestly  included  in  absque 
residue  causae.  Judgment  for  defendants.(a) 

(o)  Reported  by  C.  Bloekbarn,  Esq. 
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Wlere  a  home  obitraete  the  exeroiBe  of  a  right  of  oommoiiy  the  oommoBer  may,  after  notiee  and 
reqaest  to  the  plaintiff  to  remove  the  house,  poll  it  down,  though  the  plaintiff  is  actually  inha- 
biting and  present  in  the  house. 

A  right  claimed  by  user,  under  stat  2  A  8  W.  4,  o.  71,  can  only  be  co-eztenslTC  with  the  user; 
and  an  issue  on  a  plea  justifying  under  suoh  a  right  is  an  issue,  not  upon  the  rights  but  the 
user,  and  differs  therefore  from  an  issue  on  a  right  claimed  by  prescription. 

Defendant,  in  trespass,  pleaded  that,  for  thirty  years  before  suit,  he  and  aU  occupiers  for  the  time 
being  had  enjoyed  common  of  right  and  without  interruption,  in,  upon  and  throughout  a  close 
called  P. ;  and  issue  was  joined  on  a  traverse  of  this  plea.  The  olose  P.  was  3000  acres  in 
extent :  an  interruption  by  enclosure  of  10  acres  had  been  acquiesced  in  for  a  year :  and  the 
trespass  complained  of  was  committed  on  these  10  acres.    Held : 

That,  as  defendant  would  have  proved  his  plea  by  proof  of  user  on  the  place  only  where  the 
trespass  was  committed,  the  plaintiff  was  entitled  to  a  verdict 

A  plea  claiming  an  immemorial  right  of  common  in  occnpien  for  the  time  being  is  bad  after 
yerdict 

Trespass.     The  declaration  alleged  that  the  defendants,  with  force 
and  arms,  &c.,  broke  and  entered  a  dwelling-house  of  the  plaintiff,  in 
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the  parish  of  Pencarreg,  in  the  county  of  Carmarthen,  which  dwelling- 
house  was  then  actually  inhabited  by  the  plaintiff  and  his  family ;  and 
then  pulled  down  the  said  dwelling-house,  and  assaulted  the  plaintiff  in 
the  said  dwelling-house,  and  then,  by  so  pulling  down  the  said  dwelling- 
house,  endangered  the  lives  and  limbs  of  the  plaintiff  and  his  family, 
and  ejected  and  expelled  them  therefrom ;  and  then  seized  and  took 
divers  goods  of  the  plaintiff,  to  wit,  &c.,  and  carried  the  same  away, 
and  also  with  force  and  arms  broke  and  entered  a  certain  beast-house 
of  the  plaintiff,  and  seised  and  took  thereout  certain  cattle  of  the  plain- 
tiff, to  wit,  &c.,  and  converted  the  same  to  their  own  use. 

Pleas.     1.  Not  guilty. 

2.  That  the  goods  and  cattle  were  not  the  goods  and  cattle  of  the 
plaintiff. 

8.  As  to  so  much  of  the  declaration  as  related  to  the  breaking  and 
entering  the  said  dwelling-house  and  pulling  down  and  expelling  the 
*^4.71  P^^^^^^  ^^^  ^^^  ^family  therefrom :  That,  before  and  at  the  time 
^  when,  &c.,  defendant  Williams  was  occupier  of  a  certain 
messuage,  &c.,  in  the  said  parish  of  Pencarreg ;  and  that  he,  whilst  be 
was  such  occupier,  and  all  the  occupiers  for  the  time  being  of  the  said 
messuage,  &c.,  for  the  full  period  of  thirty  years  next  before  the  said 
time  when,  &c.,  and  next  before  the  commencement  of  this  suit,  had 
Respectively  actually  taken  and  enjoyed  as  of  right  without  interruption, 
and  had  been  used  and  accustomed  to  take,  &c.,  for  himself  and  them- 
selves, occupiers  of  the  said  messuage,  &c.,  common  of  pasture  in,  upon, 
^nd  throuffhaiU  a  certain  close  situate  in  the  said  parish,  called  Mynydd 
Pencarreg,  for  all  his  and  their  commonable  cattle,  levant  and  coucbant 
in  and  upon  the  said  messuage,  &c.,  as  to  the  said  messuage,  &c., 
appertaining  and  belonging :  and  that  the  said  dwelling-house  in  which) 
&c.,  was,  at  the  same  time  when,  &c.,  wrongfully  erected  and  being  in 
and  upon  the  said  close,  so  that,  without  pulling  down  the  same  and 
ejecting  the  plaintiff  and  his  family  therefrom,  defendant  Williams  could 
not  have,  use,  or  enjoy  his  said  common  of  pasture  in  so  ample  and 
beneficial  a  manner  as  he  otherwise  might  and  could  have  done,  of 
which  the  plaintiff  had  notice,  and  was  requested  to  remove  his  said 
dwelling-house,  which  he  refused  to  do  ;  wherefore  defendant  Williams 
in  his  own  right,  and  the  other  defendants  as  his  servants  and  by  bia 
command,  committed  the  trespass  in  the  introductory  part  of  the  plea 
mentioned.     Verification. 

Then  followed  fifteen  pleas  justifying  the  same  trespass  in  the  same 
manner,  severally  alleging  a  similar  right  of  common  in  each  of  fifteen 
other  defendants. 

The  following  pleas,  from  the  Idth  to  the  50th  (both  inclusive),  8eye^ 
♦^wlRI  *''y  repeated  the  same  justification  of  *the  trespasses  to  the 
-'  goods  and  bea^t-house  respectively. 

Then  followed  three  sets  of  pleas,  each  of  sixteen  pleas,  justifying 
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the  same  trespasses  to  the  dwelling-house,  goods,  and  beast-house  re- 
spectively, in  assertion  of  a  right  of  common  in  each  of  the  said  sixteen 
tlefendants,  which  right  was  prescribed  for  as  an  immemorial  right  of 
common  in  each  of  the  said  defendants  as  the  occupiers  of  a  certain 
messuage,  and  in  all  the  occupiers  for  the  time  being  of  the  said  mes- 
suage.    Verification. 

The  99th  and  100th  pleas  respectiyelj  traversed  that  the  dwelling 
house  and  beast-house  were  the  plaintiff's. 

The  plaintiff  joined  issue  upon  the  Ist,  2d,  99thy  and  100th  pleas. 

The  replications  to  all  the  pleas  from  the  Sd  to  the  60th  (both  inclu- 
sive) respectively  traversed  that  the  defendants  (in  that  behalf  respect- 
ively named),  as  occupiers  of  the  said  messuages^  had  enjoyed,  as  of 
right,  without  interruption,  common  of  pasture,  in,  upon,  and  throughout 
the  said  close,  for  the  full  period  of  thirty  years  next  before  the  com- 
mencement of  the  suit,  mode  et  formfi.    Issues  thereon. 

The  replications  to  the  pleas  from  the  51st  to  the  66th  respectively 
(both  inclusive)  alleged  that,  immediately  before  and  at  the  time  when, 
&c.,  the  plaintiff  and  his  family  were  actually  in  and  dwelling  in  the 
said  dwelling-house,  as  the  defendants  at  the  time  well  knew :  and  that 
defendants  broke  and  entered  the  dwelling-house  in  order  to  pull  down 
the  dwelling-house,  as  in  the  declaration  mentioned ;  and  that  by  their 
80  pulling  down  the  dwelling-house  defendants  did  actually  endanger 
the  lives  and  limbs  of  the  plaintiff  and  his  family,  and  pulled  down  the 
dwelling-house  wilfully.     Verification. 

*The  replications  to  the  residue  of  the  pleas  (from  the  67th  to  r^c^-^q 
the  98th,  both  inclusive)  respectively  traversed  the  alleged  imme-  '- 
morial  right  of  common.     Issues  thereon. 

The  rejoinders  to  the  replications  from  the  51st  to  the  66th  (both 
inclusive)  traversed  that  the  defendants  endangered  the  lives  and  limbs 
of  the  plaintiff  and  his  family,  mode  et  form&.     Issues  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Cardigan  Spring  Assizes, 
1850,  it  appeared  that  the  dwelling-house  was  an  encroachment  upon 
the  common  called  Mynydd  Pencarreg,  which  is  parcel  of  the  wastes  of 
the  Crown  manor  of  Mabeldieu,  and  had  been  erected  eight  or  nine 
years  before  the  alleged  trespass.  The  common  contained  about  8000 
acres ;  and  the  dwelling-house,  with  a  beast-house  and  surrounding 
enclosures,  contained  about  ten.  It  was  admitted  that  the  alleged  tres- 
pass had  been  committed.  Before  pulling  down  the  dwelling-house,  the 
defendants  had  given  the  plaintiff  notice  to  remove  it,  and  that,  in  de- 
fault of  his  doing  so,  they  should  pull  it  down ;  and  they  had  also  called 
upon  him  and  all  those  within  to  come  out  of  the  house.  The  jury 
found  that  neither  the  lives  nor  limbs  of  the  plaintiff  or  his  family  had 
been  endangered  by  the  trespass.  Evidence  having  been  given  in  sup- 
port of  the  alleged  rights  of  ooamon  down  to  the  oommencement  of 
\\xe  action  throughout  the  common,  except  as  to  the  place  where  the* 
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exercise  of  the  right  was  interrupted  by  the  plaintiff's  dwelling-house 
and  premises,  the  learned  Judge  directed  a  verdict  for  the  defendants 
upon  all  the  issues  arising  out  of  the  pleas  of  justification,  and  for  the 
plaintiff  on  the  residue ;  and  he  reserved  leave  to  the  plaintiff  to  move 
to  enter  the  verdict  for  him  upon  the  same  issues,  except  those  from  the 

*^^01  ^^^^  ^^  ^^^  ^^^^  ^^^^  "^respect  to  the  alleged  danger  to  the  lives 
-'  and  limbs  of  the  plaintiff  and  his  family. 

ChiUon^  in  last  Baster  term,  obtained  a  rule  nisi  accordingl7(a)  with 
respect  to  the  issues  on  the  user  for  thirty  years  throughout  the  common  : 
also  a  rule  nisi  for  judgment  non  obstante  veredicto  as  to  all  the  pleas 
justifying  the  trespass  to  the  dwelling-house,  on  the  authority  of  Perry 
V.  Fitzhowe,  8  Q.  B.  757  (E.  C.  L.  R.  vol.  55) ;  and,  as  to  the  pleas 
alleging  an  immemorial  right  of  common  in  occupiers,  he  obtained  the 
same  rule  for  judgment  on  the  general  ground  that  such  a  right  was 
unknown  to  the  law.     In  last  term,(i) 

OrofffdeTy  Orovej  and  Tennant  showed  cause. — ^The  defendants  were 
entitled  to  the  verdict  on  the  issues  as  to  the  alleged  right  of  common 
by  user  for  thirty  years.  The  pleas  allege  the  right  without  interrup- 
tion (<  in,  upon,  and  throughout"  the  close.  This  is  traversed ;  and  it 
is  said  the  right  was  disproved  by  an  interruption,  acquiesced  in  for  a 
year,  upon  a  small  portion  of  the  common.  But  the  right  claimed  is 
an  entire  right ;  and  the  interruption  was  only  partial.  If  a  stick  or  a 
stone  is  placed  upon  a  common,  it  is  an  interruption  of  the  right  as  to 
a  few  blades  of  herbage ;  but  would  such  a  minute  interruption  negative 
the  entire  right  claimed  over  the  whole  waste  ?  The  issue  having  been 
joined  on  the  whole  right,  a  verdict  for  the  plaintiff  would  be  evidence 
^-.--  to  negative  the  right  over  any  and  every  part  *of  the  common. 
-*  Again,  the  interruption  of  such  a  right  is  harmless  unless  made 
by  the  owner  of  the  servient  tenement :  <<  interruption,"  Parks,  B., 
observes  in  Onley  v.  Gardiner,  4  M.  &  W.  496,  497,t  «  means  an  ob- 
struction by  the  owner  of  the  locus  in  quo  ;'*  in  this  case  the  ownership 
was  in  the  Grown. 

As  to  the  right  to  pull  down  the  house,  notwithstanding  its  being 
actually  inhabited  at  the  time.  Burling  r.  Read,  11  Q.  B.  904  (E.  G.  L. 
R.  vol.  63),  is  an  authority  for  the  defendants.  There  the  justification 
was  in  the  right  of  the  freeholder ;  here  it  is  in  the  right  of  the  com- 
moner:  but  there  is  no  sound  distinction  between  the  cases  of  freeholder 
and  commoner  for  this  purpose ;  and  Perry  v.  Fitzhowe,  8  Q.  B.  757 
(E.  G.  L.  R.  vol.  55),  is  no  authority  against  the  defendants ;  for  these 
pleas  allege  a  previous  request  to  the  plaintiff  to  remove  the  buildmg. 

Lastly.  The  pleas  of  immem  mal  right  of  common  are  good  after 
verdict.    [Patteson,  J. — As  to  the  pleas  with  respect  to  the  house,  the 

(a)  The  rale  to  enter  a  Terdiet  on  the  iiinee  upon  the  ]deM  Justifying  the  treapan  to  the  goodi 
and  beast-house  under  an  immemorial  right  of  common  was  refused. 

(6)  January  14th.    Before  Lord  Campbell,  C.  J.,  Pattuon,  Colbriinib,  and  Wmiiitmajv,  Ji. 
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Terdict  will  not  help ;  for  there  is  no  issue  on  the  right.]  The  pleas 
are  merely  informal.  In  point  of  fact  an  immemorial  right  of  common 
18  always  enjoyed  by  occupiers  and  by  them  only ;  and  such  a  right  is 
always  proved  by  the  very  matter  alleged.  [Patteson,  J. — A  grant 
to  successive  occupiers  would  pass  nothing  except  to  tho  first.]  In 
Clark  V.  King,  8  T.'R.  147,  a  plea  of  prescription  for  common  in  a  que 
estate  was  held  good  after  verdict,  thougi  it  did  not  allege  an  immemo- 
rial user. 

Chilton^  Maeaulai/y  Davisatij  and  Bensony  contri. — The  plaintiff  is  enti- 
tled to  the  verdict  on  the  issues  as  to  the  alleged  right  of  common  for 
thirty  years.  He  was  bound  ♦to  traverse  the  whole  prescription;  r-^rro 
ftnd  the  defendants  were  bound  to  prove  the  whole ;  Morewood  ^ 
V.  Wood,  4  T.  R.  157,  Peter  v.  Daniel,  6  Com.  B.  568  (E.  C.  L.  R.  vol; 
57).  That  was  disproved ;  an  interruption  was  shown  in  the  very  place 
where  the  trespass  was  committed :  that  was  the  material  place ;  Welcome 
9.  Upton,  6  M.  &;  W.  586.t  Bassett  v.  Mitchell,  2  B.  &  Ad.  99  (E.  C. 
L.  B.  vol.  2^),  Tapley  v.  Wainwright,  5  B.  &  Ad.  895  (E.  C.  L.  R.  vol. 
27),  Smith  t^.  Royston,  8  M.  &;  W.  381. t(a)  The  plaintiff  is  also  entitled 
to  succeed  if  the  right  be  held  divisible  as  in  Giles  v.  Groves,  12  Q.  B. 
721  (E.  C.  L.  R.  vol.  64).  If  the  allegation  of  right  is  entire,  the  de- 
fendants were  bound  to  prove  a  right  over  the  whole  common ;  if  it  is 
a  divisible  allegation,  it  is  to  be  confined  to  the  spot  in  which  the  tres- 
pass was  committed :  and  to  that  extent  it  was  negatived ;  Richards  v. 
Peake,  2  B.  &  C.  918  (E.  C.  L.  R.  voL  9). 

As  to  the  second  point.  Perry  v.  Fitzhowe,  8  Q.  B.  757  (E.  C.  L.  R. 
Tol.  55),  is  conclusive :  notice  and  request  cannot  make  the  act  legal. 

Lastly,  the  plea  of  an  immemorial  right  of  common  in  occupiers  is 
clearly  bad :  a  seisin  in  fee  must  be  alleged,  with  a  prescription  in  a 
que  estate ;  Mellor  v.  Spateman,  1  Saund.  848,  846. 

Cur,  adv.  vult 
*  WiOHTMAN,  J.,  in  this  vacation  (February  22d),  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  of  trespass  against  the  defendants,  nineteen  in 
number,  for  breaking  and  entering  and  pulling  down  and  demolishing 
the  dwelling-house  of  the  plaintiff,  which  was  stated  in  the  declaration 
to  be  then  ^actually  inhabited  by  the  plaintiff  and  his  family,  and  r^rf-o 
thereby  endangering  the  lives  of  the  plaintiff  and  his  family,  and  ^ 
for  seizing,  carrying  away,  and  casting  about  divers  goods  and  chattels 
of  the  plaintiff,  then  being  in  the  dwelling-house,  and  for  breaking  and 
entering  a  building  of  the  plaintiff  called  a  beast-house,  and  driving 
out  of  it  iind  converting  certain  cattle  of  the  plaintiff.  The  defendants 
pleaded  Not  guilty  and  Not  possessed,  and  ninetynsix  special  pleas  of 
justification,  under  rights  of  common  of  pasture  over  a  close  called 
Mynydd  Pencarreg,  alleging  in  substance  that  the  dwelling-house, 

(a)  8m  Bond  «.  Downtooi  2  A.  A  E.  26  (B.  C.  L.  R.  roL  29). 


i 


653  DAVIES  v.  WILLIAMS.    H.  V.  1851. 

goodS)  and  beast-hoose  were  wrongfally  standing  upon  the  close,  ao 
that  without  remoying  them  they  could  not  enjoy  the  right  of  common 
BO  amply  as  they  were  entitled :  wherefore  they  committed  the  supposed 
trespasses.  The  trespasses  to  the  dwelling-house,  to  the  goods,  and  to 
the  beast-house,  were  justified  separately;  so  that  there  were  three 
sets  of  pleas,  thirty-two  to  each  of  the  different  trespasses.  These 
sets  of  pleas  were  each  divided  ii)to  two  equal  classes,  sixteen  in  each 
class,  the  one  alleging  the  right  of  common  to  have  been  exercised  by 
the  occupiers  of  the  premises  in  respect  of  which  it  was  claimed,  as  of 
right,  in,  upon,  and  throughout  the  said  close,  without  interruption,  for 
thirty  years,  and  the  other  alleging  the  right  to  be  in  the  occupiers  of 
the  premises  in  respect  of  which  it  was  claimed,  from  time  immemorial. 
The  right  in  both  instances  was  claimed  in  respect  of  sixteen  distinct 
tenements ;  which  accounts  for  the  number  of  the  pleas.  The  pleas 
justifying  the  breaking  and  pulling  down  the  dwelling-house  alleged  a 
previous  notice  to  the  plaintiff,  and  a  request  to  remove  the  building  as 
impeding  the  exercise  of  the  right  of  common. 
*^^1  *^^  ^^^  pleas  in  justification  of  the  trespasses  to  the  dwelUng- 
-*  house  under  the  claim  of  right  of  common  exercised  for  thirty 
years  without  interruption  the  plaintiff  replied,  that  it  had  not  been  so 
exercised  Without  interruption,  concluding  to  the  country ;  and  to  those 
in  justification  of  the  same  trespasses  under  a  prescriptive  right  of 
common  in  the  occupiers  the  plaintiff  replied  that  he  and  his  famOy 
were  in  the  dwelling-house  just  before  and  at  the  time  of  the  trespasses, 
as  the  defendants  well  knew,  and  that  they  could  not  pull  down  tbe 
house  without  endangering,  aYid  that  they  did  actually  endanger,  the 
lives  and  limbs  of  the  plaintiff  and  his  family,  and  concluding  with  a 
verification.  To  the  several  other  pleas  in  justification  of  the  trespasses 
to  the  goods  and  to  the  beast-house,  under  a  claim  of  right  of  common 
exercised  for  thirty  years  without  interruption,  the  plaintiff  replied,  that 
it  had  not  been  so  exercised  without  interruption,  and  concluding  to  the 
country :  and  to  those  in  justification  of  the  same  trespasses  under  a 
prescriptive  right  of  common  in  the  occupiers  the  plaintiff  replied  deny- 
ing the  right  claimed,  also  concluding  to  the  country. 

To  the  replication  to  the  pleas  justifying  the  trespasses  to  the  dwell- 
ing-house under  a  prescriptive  right  of  common,  the  defendants  rejoined 
that  they  did  not  actually  endanger  the  lives  or  limbs  of  the  plaintiff 
or  his  family,  and  concluded  to  the  country.  These  pleas  were  firom 
the  fifty-first  to  the  sixty-sixth. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  upon  the  1st 

and  2d  issues  and  the  two  last,  and  for  the  defendants  upon  all  the 

Gtbers ;  but  the  learned  Judge  reserved  liberty  to  the  plaintiff  to  move  to 

^'^l  ®^^®^  ^  verdict  for  him  upon  any  of  those  issues  except  that  ^upon 

^  the  rejoinder  that  the  defendants  did  not  aotually  endanger  the 
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Ii7es  or  limbs  of  the  plaintiff  or  his  family,  which  the  jury  found 
expressly  in  favour  of  the  defendants. 

The  plaintiff  upon  the  motion  made  three  points.  First,  that  the 
pleas  of  right  of  common  were  no  answer  to  the  trespass  in  pulling 
down  the  house  whikt  the  plaintiff  and  his  family  were  in  it,  and  that 
he  vas  entitled  in  respect  of  those  trespasses  to  judgment  non  obstante 
veredicto.  Secondly,  that  the  evidence  showed  such  an  interruption  of 
the  exercise  of  the  right,  as  would  entitle  him  to  the  verdict  on  those 
pleas  which  set  up  an  uninterrupted  user  for  thirty  years.  Thirdly, 
that  he  was  entitled  to  judgment  non  obstante  veredicto  on  those  pleas 
which  were  founded  upon  a  prescriptive  claim  of  right  in  occupiers 
only. 

The  plaintiff,  in  support  of  his  first  point,  relied  entirely  upon  the 

case  of  Perry  v.  Fitzhowe,  8  Q.  B.  757  (E.  C.  L.  R.  vol.  55).     The 

general  right  of  a  commoner  to  abate  any  building  or  erection  upon  the 

place  over  which  he  has  the  right  of  common  was  not  questioned,  either 

in  this  case  or  in  that  of  Perry  v,  Fitzhowe ;  but  in  that  case  it  was 

held,  and  for  the  first  time,  that,  where  a  declaration  in  trespass  alleged 

that  the  defendants  pulled  down  a  dwelling-house  in  which  the  plaintiff 

and  his  family  actuaUy  were  present  and  inhabiting,  a  plea  justifying  as 

a  commoner  entitled  to  abate  a  building  wrongfully  erected  upon  the 

common,  and  which  did  not  allege  any  previous  notice  or  request  to 

remove,  could  not  be  sustained.     There  is  obviously  a  wide  distinction 

between  the  case  of  parties  suddenly  coming  to  the   dwelling-house 

alleged  *to  be  a  nuisance,  and  in  which  the  occupier  and  his  r^rrf* 

family  are  actually  dwelling,  and  in  the  house,  and  without  notice  ^ 

or  demand  forcibly  pulling  it  down,  and  a  case  in  which  the  occupier  of 

the  house  has  had  previous  notice  and  been  requested  to  remove  the 

bollding,  but  has  persisted  in  remaining  in  the  house  with  his  family  in 

defiance,  of  the  notice  and  request.     In  the  case  of  Perry  r.  Fitzhowe, 

Lord  Dbnman,  C.  J.,  asks  the  counsel  for  the  defendant  whether  he  can 

maintain  pleas  which  justify  pulling  down  a  house  in  which  the  plaintiff 

and  his  family  are  actually  living,  without  alleging  a  previous  notice  to 

them  to  go  out.     It  was  unnecessary  in  that  case  to  give  any  opinion 

as  to  the  effect  of  such  an  allegation,  as  the  plea  did  not  contain  it : 

but  in  the  present  case  there  is  an  express  allegation  both  of  notice  and 

request,  which  we  think  distinguishes  this  case  from  that  of  Ferry  v. 

Fitzhowe^  which  was  decided  wholly  upon  a  question  as  to  the  validity 

of  pleas  which  omitted  those  most  important  allegations.     As,  then, 

this  case  is  distinguishable  from  Perry  v,  Fitzhowe,  8  Q.  B.  757,  764 

(E.  C.  L.  R.  vol.  55),  there  is  nothing  to  take  this  case  out  of  the 

general  rule,  that  a  commoner  may  pull  down  a  building  wrongfully 

erected  upon  the  common,  and  which  prevents  his  exercising  his  right 

a«  fully  as  he  might  otherwise,  provided  he  does  no  unnecessary  damage 

(and  there  is  in  this  case  no  new  assignment  of  excess) :  and  we  are 
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goodS)  and  beast-house  were  wrongfully  standing  upon  the  close,  ao 
that  without  remoying  them  tbej  could  not  enjoy  the  right  of  common 
so  amply  as  they  were  entitled :  wherefore  they  committed  the  supposed 
trespasses.  The  trespasses  to  the  dwelling-house,  to  the  goods,  and  to 
the  beast-house,  were  justified  separately;  so  that  there  were  three 
sets  of  pleas,  thirty-two  to  each  of  the  different  trespasses.  These 
sets  of  pleas  were  each  divided  ii)to  two  equal  classes,  sixteen  in  eack 
class,  the  one  alleging  the  right  of  common  to  have  been  exercised  by 
the  occupiers  of  the  premises  in  respect  of  which  it  was  claimed,  as  of 
right,  in,  upon,  and  throughout  the  said  close,  without  interruption,  for 
thirty  years,  and  the  other  alleging  the  right  to  be  in  the  occupiers  of 
the  premises  in  respect  of  which  it  was  claimed,  from  time  immemorial. 
The  right  in  both  instances  was  claimed  in  respect  of  sixteen  distinct 
tenements ;  which  accounts  for  the  number  of  the  pleas.  The  pleas 
justifying  the  breaking  and  pulling  down  the  dwelling-house  alleged  a 
previous  notice  to  the  plaintiff,  and  a  request  to  remove  the  building  as 
impeding  the  exercise  of  the  right  of  common. 
^.  . . ^  "^To  the  pleas  in  justification  of  the  trespasses  to  the  dwelling- 
-^  house  under  the  claim  of  right  of  common  exercised  for  thirty 
years  without  interruption  the  plaintiff  replied,  that  it  had  not  been  so 
exercised  Without  interruption,  concluding  to  the  country ;  and  to  those 
in  justification  of  the  same  trespasses  under  a  prescriptive  right  of 
common  in  the  occupiers  the  plaintiff  replied  that  he  and  his  family 
were  in  the  dwelling-house  just  before  and  at  the  time  of  the  trespasses, 
as  the  defendants  well  knew,  and  that  they  could  not  pull  down  the 
house  without  endangering,  aYid  that  they  did  actually  endanger,  the 
lives  and  limbs  of  the  plaintiff  and  his  family,  and  concluding  with  a 
verification.  To  the  several  other  pleas  in  justification  of  the  trespasses 
to  the  goods  and  to  the  beast-house,  under  a  claim  of  right  of  common 
exercised  for  thirty  years  without  interruption,  the  plaintiff  replied,  that 
it  had  not  been  so  exercised  without  interruption,  and  concluding  to  the 
country :  and  to  those  in  justification  of  the  same  trespasses  under  a 
prescriptive  right  of  common  in  the  occupiers  the  plaintiff  replied  deny- 
ing the  right  claimed,  also  concluding  to  the  country. 

To  the  replication  to  the  pleas  justifying  the  trespasses  to  the  dwell- 
ing-house under  a  prescriptive  right  of  common,  the  defendants  rejoined 
that  they  did  not  actually  endanger  the  lives  or  limbs  of  the  plaintiff 
or  his  family,  and  concluded  to  the  country.  These  pleas  were  from 
the  fifty-first  to  the  sixty-sixth. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  upon  the  1st 

and  2d  issues  and  the  two  last,  and  for  the  defendants  upon  all  the 

others ;  but  the  learned  Judge  reserved  liberty  to  the  plaintiff  to  more  to 

^-f^-t  enter  a  verdict  for  him  upon  any  of  those  issues  except  that  ^pon 

-'  the  rejoinder  that  the  defendajits  did  not  actually  endanger  the 
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lives  or  limbs  of  the  plaintiff  or  his  family,  which  the  jury  found 
expressly  in  favour  of  the  defendants. 

The  plaintiff  upon  the  motion  made  three  points.  First,  that  the 
pleas  of  right  of  common  were  no  answer  to  the  trespass  in  pulling 
down  the  house  whilst  the  plaintiff  and  his  family  were  in  it,  and  that 
he  was  entitled  in  respect  of  those  trespasses  to  judgment  non  obstante 
veredicto.  Secondly,  that  the  evidence  showed  such  an  interruption  of 
the  exercise  of  the  right,  as  would  entitle  him  to  the  verdict  on  those 
pleas  which  set  up  an  uninterrupted  user  for  thirty  years.  Thirdly, 
that  he  was  entitled  to  judgment  non  obstante  veredicto  on  those  picas 
which  were  founded  upon  a  prescriptive  claim  of  right  in  occupiers 
only. 

The  plaintiff,  in  support  of  his  first  point,  relied  entirely  upon  the 

case  of  Perry  v.  Fitzhowe,  8  Q.  B.  757  (E.  C.  L.  R.  vol.  55).     The 

general  right  of  a  commoner  to  abate  any  building  or  erection  upon  the 

place  over  which  he  has  the  right  of  common  was  not  questioned,  either 

in  this  case  or  in  that  of  Perry  v,  Fitzhowe ;  but  in  that  case  it  was 

held,  and  for  the  first  time,  that,  where  a  declaration  in  trespass  alleged 

that  the  defendants  pulled  down  a  dwelling-house  in  which  the  plaintiff 

and  his  family  actually  were  present  and  inhabiting,  a  plea  justifying  as 

a  commoner  entitled  to  abate  a  building  wrongfully  erected  upon  the 

common,  and  which  did  not  allege  any  previous  notice  or  request  to 

remove,  could  not  be  sustained.     There  is  obviously  a  wide  distinction 

between  the  case  of  parties  suddenly  coming   to  the   dwelling-house 

alleged  Ho  be  a  nuisance,  and  in  which  the  occupier  and  his  p^f-^f? 

family  are  actually  dwelling,  and  in  the  house,  and  without  notice  ^ 

or  demand  forcibly  pulling  it  down,  and  a  case  in  which  the  occupier  of 

the  house  has  had  previous  notice  and  been  requested  to  remove  the 

building,  but  has  persisted  in  remaining  in  the  house  with  his  family  in 

defiance,  of  the  notice  and  request.     In  the  case  of  Perry  v.  Fitzhowe, 

Lord  Denman,  C.  J.,  asks  the  counsel  for  the  defendant  whether  he  can 

maintain  pleas  which  justify  pulling  down  a  house  in  which  the  plaintiff 

and  his  family  are  actually  living,  without  alleging  a  previous  notice  to 

them  to  go  out.     It  was  unnecessary  in  that  case  to  give  any  opinion 

as  to  the  effect  of  such  an  allegation,  as  the  plea  did  not  contain  it : 

but  in  the  present  case  there  is  an  express  allegation  both  of  notice  and 

request,  which  we  think  distinguishes  this  case  from  that  of  Ferry  v. 

Fitzhowe,  which  was  decided  wholly  upon  a  question  as  to  the  validity 

of  pleas  which  omitted  those  most  important  allegations.     As,  then, 

this  case  is  distinguishable  from  Perry  t^.  Fitzhowe,  8  Q.  B.  757,  764 

(C  C.  L.  R.  vol.  55),  there  is  nothing  to  take  this  case  out  of  the 

general  rule,  that  a  commoner  may  pull  down  a  building  wrongfully 

erected  upon  the  common,  and  which  prevents  his  exercising  his  right 

a?  fully  as  he  might  otherwise,  provided  he  does  no  unnecessary  damage 

(and  there  is  in  this  case  no  new  assignment  of  excess) :  and  we  are 
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therefore  of  opinion  that  there  is  no  sufficient  ground  to  support  the 
first  point  made  for  the  plaintiff. 

The  plaintiff,  in  support  of  his  second  point,  relied  upon  the  fact  that 
the  house  which  was  pulled  down  had  existed  for  more  than  a  year 
^^.^^  hefore  the  trespass  ^complained  of,  and  was  an  interruption  of 

-^  the  exercise  of  the  right ;  and  that,  as  the  house  had  been  suf- 
fered to  remain  and  no  action  had  been  brought  till  more  than  a  year 
had  elapsed,  the  interruption  had  been  acquiesced  in  for  that  time,  and 
that  the  allegation  in  the  pleas,  that  the  right  of  common  had  been 
exercised  for  thirty  years  without  interruption  <<  in,  upon,  and  through- 
out** the  said  close,  was  disproved.  It  was  contended  for  the  defendants 
that,  the  right  being  claimed  over  the  whole  close  and  the  exercise  of  it 
being  stated  to  have  been  <<in,  upon,  and  throughout"  the  close,  and 
issue  being  taken  in  the  terms  of  the  plea,  a  building  and  enclosure  by 
encroachment  on  a  very  minute  portion  of  the  close  would  not  be  an 
interruption  of  the  exercise  of  the  right  by  the  defendants,  which  was 
stated  to  be  over  the  whole  close.  We  are  however  of  opinion  that, 
though  such  an  interruption  would  not  destroy  the  right  acquired  by 
thirty  years'  user  in  other  parts  of  the  common,  it  does  operate  to  pre- 
vent  the  acquiring  a  right  in  that  place  in  which  the  trespass  was  com- 
mitted. The  defendants  would  have  maintained  their  plea  if  they  had 
proved  their  right  of  common  in  the  place  where  the  trespass  was  com- 
mitted ;  and  the  iaterruption  would  show,  for  the  plaintiff,  that,  what- 
ever rights  the  defendants  may  have  acquired  elsewhere  by  thirty  years* 
user,  they  acquired  none  in  the  place  where  the  trespass  was  committed. 
The  case  of  Welcome  v:  Upton,  6  M.  &  W.  536,t  is  a  decisive  authority 
upon  this  point.  That  was  an  action  of  trespass  for  seizing  and  impound- 
ing cattle.  The  defendant  justified  under  a  right,  exercised  for  thirty 
years  without  interruption,  of  the  sole  pasture  for  his  cattle  of  217  acres 
^--o-i  of  land  parcel  *of  a  larger  field.     Upon  issue  taken  upon  the 

-*  exercise  of  the  right  as  alleged,  the  plaintiff  proved  his  right, 
and  the  exercise  of  it  for  thirty  years :  but  it  appeared  that  encroach- 
ments to  the  extent  of  thirty  acres  had  been  made  out  of  the  217  acres, 
and  had  existed  for  more  than  a  year,  but  that  none  had  been  inade 
upon  the  place  where  the  cattle  were  taken :  and  it  was  decided  that 
the  defendant  was  only  bound  to  prove  that  right  and  the  exercise  of  it, 
without  interruption,  over  that  part  where  the  cattle  were  taken,  and 
the  supposed  trespass  was  committed :  and  that  an  interruption  of  the 
exercise  of  his  right  in  other  parts  of  the  217  acres  by  encroachments 
would  only  destroy  his  right  over  the  parts  encroached  upon.  In  the 
present  case,  therefore,  the  encroachment  by  the  building  and  enclosure 
would  not  disprove  the  entire  allegation,  in  the  defendant's  plea,  that 
he  exercised  a  right  of  common  over  the  close  called  Pencarreg  for 
thirty  years  without  interruption,  but  only  so  much  of  it  as  related  to 
the  place  in  question,  the  plea  alleging  that  the  user  had  been  through- 
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out  the  close,  and  the  interruption  disproving  that  part  of  the  allegation 
in  the  plea  so  far  as  it  related  to  the  place  in  question,  which,  as  between 
these  parties,  was  the  only  place  that  was  material.  A  right  claimed 
by  user  can  only  be  co-extensiye  with  the  user :  and  the  issue  is  not 
upon  the  right  but  upon  the  user ;  which  distinguishes  this  from  the  case 
of  Morewood  v.  Wood,  4  T.  R.  157,  and  several  other  cases  cited  upon 
the  argument,  where  rights  have  been  claimed  by  prescription,  which  is 
said  in  its  nature  to  be  entire.  The  plaintiff  therefore  is,  we  think, 
entitled  to  have  the  verdict  entered  for  him  upon  the  ^issues  r^t^z-q 
taken  upon  the  pleas  stating  the  exercise  of  a  right  of  common  ^ 
over  Pencarreg  for  thirty  years  without  interruption. 

The  plaintiff's  third  point  was,  that  the  pleas  in  which  the  defendants 
justified  under  a  right  of  common  from  time  immemorial  in  the  occupier 
and  occupiers  for  the  time  being  were  bad  in  substance,  and  that  he  was 
entitled  to  judgment  non  obstante  veredicto.  There  is  no  doubt  that 
a  claim  to  a  right  of  common  by  prescription  in  occupiers  cannot  be 
sustained,  and  that  a  plea  justifying  under  such  a  claim  would  be  bad  ' 
on  general  demurrer.  This  is  clearly  laid  down  in  Hoskins  v.  Robins, 
2  Saund.  824,  326,  and  Mellor  v.  Spateman,  1  Saund.  843,  846,  and 
the  notes  to  those  cases.  The  question  is,  whether  a  verdict  will  cure 
such  a  defect  in  the  pleading :  and  we  are  of  opinion  that  it  will  not.. 
A  verdict  will  cure  a  defective  statement  of  title,  but  not  a  defective 
title ;  and  in  the  present  case  the  defendant  set  up  a  title  unknown  to 
the  law,  and  which  is  in  itself  defective.  There  is  nothing  to  raise  the 
presumption  that  such  proof  must  have  been  given  at  the  trial  as  would 
supply  the  defect.  We  therefore  think  that  the  plaintiff  is  entitled  to 
iudgment  non  obstante  veredicto  upon  those  pleas. 

The  rule,  therefore,  will  be  absolute,  to  enter  a  verdict  for  the  plain- 
tiff on  all  the  issues  upon  the  special  pleas  justifying  under  a  thirty 
years'  user  without  interruption,  and  for  judgment  for  the  plaintiff  non 
obstante  veredicto  upon  all  the  pleas  which  prescribe  for  rights  of  com- 
mon in  occupiers.  Rule  absolute  accordingly.(a) 

(a)  Reported  by  IL  Daviaon,  Esq. 

A  pnblio  nutsaoee  may  be  abated  by  the  mere  iray,  oannot  be  abated  by  individiials  as  a  nni- 
act  of  individaalfl  :  Witmore  v.  Tracy,  14  Wen-  jance,  unleBs  it  aotaaUy  obBtraot  the  passage : 
dell,  250.  A  dwelling-house,  divided  into  small  Hopkins  v,  Orombie,  4  New  Hamp.  520.  Erect- 
apartments  and  thickly  inhabited,  is  a  nnisanee  ing  a  buUding  on  a  pnblio  sqoare  Ib  a  public 
during  the  cholera,  and  may  be  abated  by  per-  nuisanoe,  and  may  "be  abated  by  any  one 
Bom  residing  in  the  neighboarhood :  Meeker  v.  aggrieved  thereby :  Remy  v.  Shoneberger,  2 
Van  Rensselaer,  15  Wendell,  397.  Any  indi-  Watts,  23.  A  boat  lying  in  a  navigable  stream  in 
vidaal  may  remove  an  unlawful  obstruction  such  a  position  as  to  obstruct  the  passage  of  other 
from  a  public  way,  when  he  has  occasion  to  use  boats,  may  be  lawfully  moved  by  any  means,  as 
it  in  a  lawful  manner,  and  may  enter  upon  the  a  common  and  public  nuisanoe  :  King  v.  San- 
land  of  the  party  erecting  or  continuing  the  ders,  2  Brevard,  111.  The  assent  of  a  party  to 
nuisance,  for  the  purpose  of  removing  it,  doing  a  nuisance  will  not  take  away  his  right  afler- 
sj  little  damage  as  possible  to  soil  or  buildings :  wards  to  abate  it,  if  he  thinks  proper :  Pilcher 
Arundel  r.  M'Cullock,  10  Massachusetts,  70.  A  v.  Hart,  1  Humph.  524.  A  publio  nuisance  may 
building,  erected  within  the  limits  of  a  high-  be  abated  by  any  one;  a  private  nuisance  by 
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any  one  whose  property  is  ii^nred:  and  entry  be  resorted  to  within  a  reasonable  time:  Moflat 
for  such  purpose  is  justifiable :  Lancaster  Turn-  v.  Brown,  1  Iowa,  848.  In  ezereiting  the  eon- 
pike  Co.  V.  Rogers,  2  Barr,  114.  The  abatement  mon  law  right  of  abating  a  nnisMiee,  a  penj 
of  a  nuisance  by  a  person's  own  act,  should  be  should  go  no  further  than  is  absolutely  neeei- 
autborized  only  in  case  of  particular  emergency,  >ary,  and  should  commit  the  least  practicable 
requiring  a  more  speedy  remedy  than  could  be  iignry  in  accomplishing  the  object:  Id.;  The 
had  by  ordinary  proceedings  at  laW;  and  in  State  v,  Moffet,  1  Iowa,  247. 
case  of  a  prirate  nuisance,  the  remedy  should 


*560]     *IN  THE  EXCHEQUER  CHAMBER. 

{Jbi  Error  from  the  Queen' »  Bench.) 

ABRAHAM  WILDEY  ROBABTS  and  Others  v.  ROBERT  TUCKER 
(suing  as  Secretary  to,  and  on  behalf  of,  the  PELICAN  LIFE 
INSURANCE  COMPANY.)  Feb.  1. 

An  Insurance  Company  were  in  the  practice  of  paying  losses  due  to  country  cujiomers  by  accept- 
ing drafts  on  the  Company  in  London,  drawn  by  their  country  agent  to  the  order  of  the  eu- 
tomer.  The  drafts  were  not  drawn  till  the  Company  in  London  gave  the  afeai  leare  to  dzav: 
nor  accepted  till  ihey  bore  the  endorsement  of  the  payees,  and  were  found,  on  ezaminatiga, 
to  correspond  with  the  leave  to  draw.  When  accepted,  they  were  made  payable  at  tiie  btak 
of  R.,  the  London  banker  of  the  Company.    R.  was  not  inforaaed  of  this  practice. 

A  loss  of  50002.  became  due  to  L  at  Manchester.  The  agent  of  the  Company  at  Manchester,  ia 
pursuance  of  their  leare,  drew  on  the  Company  a  draft  for  5000/.  payable  to  the  order  of  L, 
and  delivered  it  to  L's  solicitor.  This  draft,  purporting  to  be  endorsed  by  I.  to  the  order  of 
J.  A  L.  (London  Bankers),  was  by  J.  A  L.  presented  for  payment  to  the  Company,  and  accepted, 
payable  at  R.'s  bank.  On  maturity,  it  was  there  paid  to  J.  A  L.  This  payment  was  debited  to 
the  Company  in  the  pass-book  delivered  to  ihem.  They  credited  R.  with  the  payment.  No 
ol^ection  was  made  till,  six  months  afterwards,  it  wa«  discovered  that  the  endorsement  poiport- 
ing  to  be  that  of  L  was  a  forgery  by  the  solicitor;  and  the  Company  were  compelled  to 
pay  L 

The  Company  brought  assumpsit  against  R. 

let  count:  that  defendant  as  banker  (among  other  things)  promised  plaintiffs,  while  he  Bbeold 
have  funds  of  the  plaintiffs,  to  pay,  to  the  latc/tU  holden  thereo/f  all  such  billa  of  exchao^  m 
should  be  accepted  by  plaintiffs  payable  at  defendant's,  and  not  to  pay  any  such  bills  to  eajf 
perton  not  the  iawful  holder  thereof;  and  to  debit  plain  tiffii  in  account  only  tcitk  »uek  hiUtf  m 
accepted,  a«  thotUd  he  paid  to  tkt  lawful  holdert  thereof  Breaches  of  Uieae  promises  were 
alleged.    2d  county  for  money  lent. 

Pleas  (amongst  others) :  Non  assumpsit ;  and,  to  the  second  count,  Payment  and  set-off. 

At  the  trial,  the  above  facts  being  admitted,  the  Judge  directed  the  jury  to  And  a  verdict  for  tb« 
plaintiff,  with  nominal  damages  on  tho  first  county  and  6000^  on  the  second.  On  bill  of  eieep- 
tions  to  the  ruling, 

Held,  by  the  Court  of  Exchequer  Chamber,  on  error : 

That  the  acceptance  of  a  bill  of  exchange  payable  at  a  banker's  is  tantamount  to  an  oi^er  to  tbe 
banker  to  pay  the  bill  to  any  person  who  according  to  the  law  merchant  can  give  a  valid  dii* 
charge  for  it,  and  not  merely  to  the  lawful  holder ;  and  that  the  banker  may  debit  his  costomcr 
with  such  payment.    And 

That  the  first  count  misstated,  the  undertaking  of  bankers,  and  was  not  proved,  and  that  the 
Judge's  direction  was  so  far  wrong.    But 

Held  that  a  banker  cannot  debit  his  customer  with  the  payment  made  to  one  who  claims  tbroa^b 
a  forged  endorsement  and  so  cannot  give  a  valid  discharge  for  the  bill ;  unless  there  be  cir- 
cumstances amounting  to  a  direction  from  the  customer  to  the  bankers  to  pay  the  bill  without 
*  reference  to  the  genuineness  of  the  endorsement,  or  equivalent  to  an  admission  of  its  gcnoiae- 
ness,  inducing  the  banker  to  alter  his  position,  so  as  to  preclude  the  customer  from  showing  it 
to  be  forged :  That  the  facts  in  this  case  afforded  no  evidence  to  go  to  the  jury  of  such  a  direct 
tioo,  or  of  such  an  inducement:  And  consequently  that  tho  Judge's  direcUon  in  plain^'i 
iiavour  on  the  second  count  was  right 
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Assumpsit.  The  first  count  of  the  declaration  stated :  That  the 
defendants  below,  plaintiffs  in  ^error,  before  and  at  the  time  of  r^t-r^^ 
the  promise  next  after  mentioned,  were  bankers,  and  carried  on  ^ 
the  trade  and  business  of  bankers;  and  thereupon,  to  wit,  on  1st  Janu- 
uary,  1830,  in  consideration  that  the  said  Company  at  the  request  of 
defendants  would  retain  and  employ  defendants  as  the  bankers  of  the 
Company,  and  would  lend,  pay,  and  adyance  to  defendants  divers 
moneys  of  the  company,  defendants  undertook  and  promised  the  Com- 
pany to  act  as  and  -be  the  bankers  of  the  Company,  and,  to  the  extent 
of  such  moneys  as  should  be  so  lent,  paid,  and  advanced  to  defendants 
as  aforesaid  by  the  Company,  to  pay,  to  the  lawful  holders  thereof,  all 
such  bills  of  exchange  as  should  be  accepted  by  the  Company,  or  by 
the  trustees,  or  any  two  of  them,  of  the  said  Company,  as  such  trustees, 
payable  at  the  banking-house  and  place  of  business  of  defendants,  and 
ftll  such  checks  and  drafts  as  should  be  drawn  by  the  Company  on 
defendants,  and  not  to  pay  any  such  bill  of  exchange,  check,  or  draft 
as  aforesaid  to  any  person  or  persons  not  the  lawful  holder  or  holders 
thereof  and  entitled  and  able  to  receive  payment  of  and  give  a  dis- 
charge for  the  same  respectively ;  and  also  to  keep  and  render  just  and 
faithful  accounts  to  and  with  the  Company,  and  to  debit  and  charge  the 
Company  only  with  such  bills  of  exchange,  drafts,  and  checks  so 
MH^epted  by  the  Company  or  the  trustees  thereof,  or  any  two,  &c.,  pay- 
able at  the  said  banking-house  and  place  of  business  of  defendants  as 
aforesaid,  and  so  drawn  on  them,  the  defendants,  by  the  Company  as 
aforesaid  respectively,  ,as  should  be  paid  by  the  defendants  to  the  law- 
ful holder  or  holders  thereof  respectively.  Averment,  that  the  Com- 
pany, confiding,  &c.,  did  afterwards,  to  wit,  on,  &c.,  and  from  thence 
continually  until  the  commencement  of  this  suit,  ^retain  and  r^f-f^a 
employ  defendants  as  the  bankers  of  them  the  Company,  and  did  ^ 
then,  and  on  divers  days  and  times  between  that  day  and  1st  January, 
1847,  lend,  pay,  and  advance  to  defendants  divers  moneys  of  them  the 
Company,  to  wit,  to  the  amount  of  100,0002. :  Yet  defendants,  not  re- 
garding, &c.,  afterwards,  to  wit,  on  16th  January,  1840,  then  having 
moneys  so  lent,  paid,  and  advanced  by  the  Company  as  aforesaid  suffi- 
cient in  that  behalf,  to  wit,  to  the  amount  of  20,000Z.,  wrongfully  and 
unjustly  paid  to  certain  persons,  to  wit,  Messrs.  Jones,  Loyd  and  Co., 
then  not  being  the  lawful  holders  thereof  and  entitled  and  able  to 
receive  payment  thereof  and  give  a  discharge  for  the  same,  a  certain 
bill  of  exchange  theretofore  accepted  by  two  of  the  trustees  of  the  said 
Company  as  such  trustees  payable  at  the  banking-house  and  place  of 
business  of  the  defendants ;  to  wit,  a  bill  of  exchange  for  50002.,  dated 
20th  December,  1839,  drawn  by  one  William  James  Tate  on  and 
addressed  to  the  trustees  of  the  said  Company  by  the  description 
of  The  Trustees  of  the  Pelican  Life  Office,  London,  payable  seven  days 
after  sight  to  Elizabeth  Isherwood  widow,  Miriam  Isherwood  spinster, 
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&c.  (other  payees  were  named),  or  order,  and  (to  wit,  on  6th  January, 
1840)  accepted  for  the  said  trustees  by  John  Petty  Mospratt  and  Wil- 
liam Stanley  Clarke,  two  of  the  said  trustees  of  the  said  Company,  as 
such  trustees,  payable  at  the  said  banking-house  and  place  of  business 
of  the  defendants,  and  whereof  the  said  E.  Isherwood,  &c.  (the  payees 
before  named),  were  then  the  lawful  holders.  And  that  defendants 
further  disregarded  their  said  promise,  &c.,  in  this,  to  wit,  that^defend- 
ants  did  not  keep  and  render  just  and  faithful  accounts  to  and  with  the 
Company,  in  this,  to  wit,  that  defendants,  to  wit,  on  Slst  January, 
^.^o-i  '*'1840,  accounted  to  the  Company,  and  stated  that  there  was  dae 
^  from  defendants  to  the  Company,  on  the  balance  of  all  sums  so 
lent,  &c.,  by  the  Company  to  the  defendants  as  aforesaid,  and  of  all 
sums  for  bills  of  exchange,  checks,  and  drafts  as  aforesaid  paid  b; 
defendants  for  the  said  Company,  a  small  sum  of  money,  to  vit, 
11,7902.  16«.  5d.  only,  whereas  a  much  larger  sum  was  such  balance,  to 
wit,  16,7902.,  and  was  then  due  as  9uch  balance  from  the  defendants  to 
the  Company.  Further  averment,  that  defendants,  further  disregard- 
ing, &c.,  did  not  nor  would  debit  and  charge  the  Company  only  with 
such  bills  of  exchange,  drafts,  and  checks  respectively  so  accepted  bj 
the  Company  and  by  the  said  trustees  and  any  two  of  them  as  such 
trustees  as  aforesaid,  payable  at  the  said  banking-hpuse,  &g.,  of  defend- 
ants, and  so  drawn  on  defendants  by  the  Company  respectively  as  afore 
said,  as  defendants  had  paid  to  the  lawful  holders  thereof  respectively ; 
but,  on  the  contrary,  defendants,  to  wit,  on  6th  January,  1840,  did 
iebit^nd  charge  the  Company  with  a  certain  bill  of  exchange  and  its 
amount  accepted  by  two  of  the  trustees  of  the  said  Company  as  sncfa 
trustees,  to  wit,  J.  P.  Muspratt  and  W.  S.  Clarke,  payable  at  -the  bank- 
ing-house and  place  of  business  of  the  defendants,  which^  defendants 
had  not  paid  to  the  lawful  holders  thereof,  to  wit,  the  bill  of  exchange 
and  sum  of  50002.  aforesaid. 

The  second  count  was  for  money  lent,  money  received  by  defendants 
to  the  use  of  the  Company,  and  on  an  account  stated. 

The  defendants  pleaded,  among  other  pleas,  which  it  is  not  neoessaiy 
to  specify,  the  following. 

Plea  1.  Non  Assumpsit. 

*^fi4.1  ^'^*  ^*  ^^  ^^®*  breach  in  the  said  count :  That  ♦Messrs. 
"*  Jones,  Loyd  &  Co.  were  entitled  and  able  to  receive  payment 
and  give  a  discharge  for  the  bill  of  exchange  in  the  said  breach  men- 
tioned :  conclusion  to  the  country.     Issue  thereon. 

5.  To  the  same  breach :  That  defendants  paid  to  the  said  Messrs. 
Jones,  Loyd  &  Co.  the  amount  of  the  bill  of  exchange  in  that  breach 
mentioned  by  the  authority  of  the  said  Company:  verification.  Bepli- 
'cation :  De  Injuria.     Issue  thereon. 

To  the  second  count:  Payment,  and  set-off:  which  were  traversed. 
Issues  thereon. 
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On  the  trial»(a)  before  Erle,  J.,  at  the  London  Sittings  after  Michael- 
mas Term,  1849,  a  bill  of  exceptions  was  tendered  by  the  plaintiffs  in 
error  (defendants  below)  to  the  ruling  of  the  learned  Judge.  A  verdict 
was  found  for  the  plaintiff  below,  with  nominal  damages  on  the  first 
count,  and  5000Z.  on  the  second. 

Judgment  having  been  entered  for  the  plaintiff  below,  defendant  in 
error,  in  the  Queen's  Bench,  error  was  brought  in  the  Exchequer  Cham- 
ber.    Joinder  in  error. 

♦The  bill  of  exceptions  set  forth  the  whole  evidence  given  at  r^rc^r 
the  trial ;  which  consisted  exclusively  of  admissions,  seventy-six  *- 
in  number.  By  the  first  six  admissions  it  appeared  that  the  defendants 
below  were  bankers  to. the  Company,  and  that  they  had  money  in  their 
hands  belonging  to  the  Company,  against  which  they  claimed  to  set  the 
payment  of  a  bill  of  exchange  which  was  in  the  following  form : 

«  Manchester,  Dec.  20,  1889. 

«  £5000  .0.0.  At  seven  days'  sight  pay  to  Mrs.  Elizabeth  Isher- 
wood,  Widow,  Miriam  Isherwood,  Spinster,  Anne  Magdalene  Isherwood, 
Spinster,  also  Anna  Maria  Isherwood  now  the  wife  of  Chas.  Bellairs, 
or  order,  the  executrixes  of  the  late  John  Isherwood,  Esq.,  five  thou- 
sand pounds  in  full  for  loss  under  Policy  No.  11012. 

«  To  the  trustees  of  the  Pelican  Life  OflBce."  W.  J.  Tate." 

The  folloiring  accoptance  was  written  on  the  face  of  it :  "  Accepted  8  January  1840,  at  Messrf. 
Robarta  Jt  Co.    J.  Pktty  Muspratt.    Wit.  Stanlbt  Clarkk." 

That  the  following  endorsements  were  on  it : 

«( Elizabeth  Isherwood,  Miriam  Isherwood,  Anne  Magdalene  Isher- 
jrood,  Anna  Maria  Bellairs,  J.  K.  Winterbottom.  Pay  Messrs.  Jones, 
Loyd  k  Oo.,  or  order :  per  pro.  Bank  of  Stockport.  John  Jackson, 
Manager. 

R**.  Jones  Loyd  k  Co." 
and  that  the  first  four  signatures  were  forged  by  John  Kenyon  Winter- 
bottom. 

The  bill  of  exceptions  then  set  out  other  admissions,  in  substance  as 
follows. 

7.  That,  in  the  case  of  a  party,  whose  life  was  assured  with  the  said 
Pelican  Company,  dying  in  the  country,  it  was  the  usual  and  long*es- 
tablished  practice  of  the  Company  to  pay  the  money  assured  or  payable 
under  the  policy  by  a  bill  of  exchange  drawn  by  the  local  agent  of  the 

(a)  This  was  the  second  trial  of  the  caase.  On  the  first  trial,  before  Lord  Dbvmav,  G.  J.,  at 
the  London  sittings  after  Hilary  Term  1848,  tire  same  evidence  was  given  as  was  afl^rwards  pro- 
daeed  at  the  second  trial.  The  jury  found  a  verdict  for  the  defendants.  A  rule  nisi  for  a  new 
trial  was  obtained  on  the  ground  of  misdirection ;  which  was  argued  in  Hilary  Term,  1849  (11th 
January),  before  Lord  Dbmkah,  C.  J.,  PATTBBOir,  Colbbidob,  and  Wightman,  Js.  Sir  John  Jer- 
tU,  Attorney-General.  Shee^  SeijU,  and  Baratoto  for  the  defendants ;  Jfarlin  and  Bramwell  for 
the  plaintiff.  The  Court  took  time  to  consider.  The  nature  of  the  Judgment  renders  it  unne- 
cessary to  report  the  arguments.  Lord  Dbnkan,  C.  J.,  in  the  same  term  (January  29th)  (delivered 
Judgment  as  follows. 

We  hare  considered  this  case  very  fully ;  and  we  are  of  opinion  that  there  was  not  evidence 
that  I  could  properly  lay  before  the  jury  of  any  oirenmstance  to  exempt  the  bankers  from  the 
ordinary  liability  to  the  duty  of  inquiriBg  whether,  in  fact^  the  right  persona  had  endorsed  the 
bilL  Bale  absolute. 
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♦^fifll  ®*^^  Company  on  the  said  Company  (or  on  the  *trnstees  or  direc- 
-*  tors  thereof ),  payable  to  the  persons  entitled  to  the  money  or 
their  order,  pursuant  to  a  <<  Leave  to  draw"  sent  to  the  agent  for  that 
purpose,  and  which  was  the  only  authority  of  the  agent  to  draw  such 
bill ;  and  that  it  was  the  practice  of  the  Company,  when  such  bill  waa 
presented  to  the  directors  for  acceptance,  and  before  the  same  was 
accepted,  that  a  clerk  of  the  Company  should  compare  the  bill  with  the 
check  kept  by  the  said  Company  of  the  ((leave  to  draw,"  and  should 
ascertain  that  the  payees  or  payee  named  therein  were  or  was  the  per- 
sons or  person  entitled  to  receive  the  sum  mentioned  in  the.  bill,  and 
that  the  said  bill  was  otherwise  duly  and  regularly  drawn  in  conformitj 
with  the  <<  leave  to  draw,"  and  that  the  bill  appeared  to  bear  the  signa- 
tures of  the  payees  endorsed  thereon.  And  (8)  That,  according  to  the 
practice  of  the  Company,  no  bill  of  exchange  was  accepted  by  them  or 
on  their  behalf  unless  the  names  or  name  of  the  payees  or  payee  appear- 
ed to  be  previously  endorsed  thereon. 

9.  That  the  aforesaid  practice  of  the  said  Company  was  not  com- 
municated by  them,  or  by  their  authority,  to  Messrs.  Robarts,  Curtis  k 
Co. ;  and  that  they,  in  dealing  with  the  bills  accepted  by  the  said  Com- 
pany, examined  and  dealt  with  such  bills  in  the  same  manner  in  all 
respects  as  they  examined  and  dealt  with  the  bills  of  their  other 
customers. 

10.  That  it  was  also  the  established  rule  and  usage  of  the  Companj 
that  in  no  case,  either  in  town  or  country,  should  a  loss  be  paid  upon  a 
policy  granted  by  them  without  the  policy  being  at  the  same  time 
delivered  to  the  Company  or  their  local  agent. 

11.  That  the  said  bill  of  exchange  was  drawn  by  the  local  agent  of 
^.^-^  the  Pelican  Company,  and  accepted  by  *the  said  Company  in 

•^  conformity  with  their  aforesaid  practice ;  and  that  Messrs.  Ro- 
barts, Curtis  &  Co.,  examined  and  dealt  with  the  said  bill  in  the  9ame 
manner  in  all  respects  as  they  would  have  done  if  it  had  been  the  accept- 
ance of  any  other  customer. 

12.  That  the  said  bill  of  exchange  was  drawn  by  Mr.  William  James 
Tate,  the  agent  of  the  Pelican  Company  at  Manchester,  for  payment 
of  a  loss  upon  a  policy  of  insurance  dated  19th  April,  1814,  effeeted 
by  John  Isherwood,  formerly  of  Marple  Hall  in  the  county  of  Chester, 
Esquire,  on  his  own  life  for  5000Z.  13.  That  the  said  John  Isherwood 
died  on  23d  May,  1839. 

14.  That  the  said  John  Kenyon  Winterbottom  was,  at  the  death  of 
the  said  J.  Isherwood,  and  for  many  years  had  been,  a  solicitor  and 
attorney  of  high  reputation  residing  at  or  near  Stockport  in  the  county 
of  Chester  aforesaid ;  and  that  he  was  at  the  death  of  the  said  J.  I^ 
and  for  many  years  had  been,  his  country  solicitor.  16.  That  the  said 
Elizabeth  Isherwood,  Miriam  Isherwood,  Anue  Magdalene  Isherwood, 
and  Anna  Maria  Bellairs,  were  the  executrixes  of  John  Isherwood,  and 
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proved  his  will  on  5th  December,  1889 ;  and  that  J.  K.  Winterbottom 
acted  as  their  attorney  upon  their  obtaining  such  probate,  and  acted 
as  the  attorney  of  the  family  of  the  said  John  Isherwood  after  his 
death. 

16.  That,  on  3d  June,  1839,  the  said  J.  K.  Winterbottom  called  at 
the  office  of  the  said  W.  J.  Tate,  as  agent  of  the  Pelican  Company,  and 
informed  him  of  the  death  of  John  Isherwood,  of  which  W.  J.  Tate  was 
then  unaware,  and  requested  to  be  furnished  with  the  blank  certificates, 
that  the  cause  of  the  death  of  J.  I.  and  of  his  burial  might  be  filled 
in  preparatory  to  the  Pelican  Company  paying  the  amount  of  the  said 
insurance. 

*The  admissions  then  showed  that  all  the  formalities  required  r^n^o 
by  the  Company  before  settling  a  loss  were  fulfilled  by  J.  K.  ^ 
Winterbottom. 

22.  That,  all  the  requisites  of  the  Pelican  Company's  office  having 
been  complied  with,  the  official  «<  leave  to  draw"  was  issued  by  the  Com- 
pany, and  sent  by  them  to  W.  J.  Tate  at  Manchester.  23.  The  said 
leave  to  draw  was  as  follows. 

"No.  129  Pelican  Life  Office,  Lombard  Street, 

London,  llth  December,  1839. 
"  Leave  to  draw  a  biU  for  payment  of  loss  in  the  Department  of  the  Manchester  Agent. 

Sir, 

You  will  please  to  draw  one  Bill,  as  per  margin,  on  the 
•'At  7  days'  sight  Tmstees  of  the  Pelican  Life  Office,  payable  to  Mrs.  Elizabeth  Isher- 

for  5000/.  wood,  widow,  Miriam  Isherwood,  Ann  Magdalene  Isherwood,  spin- 

say  for  sters,  the  executrixes  of  John  Isheiwood,  deceased,  or  order,  at 

fire  thousand  seven  days'  sight,  in  fall  for  loss  under  policy  No.  11013,  5000A  in- 

pounds  sterling.  snred  on  the  life  of  John  Isherwood,  deceased.    I  am,  Ac. 

«By  Order  of  the  Board, 

H.  LlLLIX." 

"  The  probata  of  the  will  of  Mr.  Isherwood  is  now  returned.  Before  the  bill  will  be  accepted, 
a  formal  renunciaUon,  in  the  shape  of  a  letter  to  the  Board  of  Directors  signed  by  Miss  Anna 
Maria  Isherwod,  now  Bellairs,  and  also  by  her  husband,  should  be  forwarded.  The  policy  is  to  be 
delirered  up  to  yon  to  be  cancelled ;  and  you  wiU  send  it  to  me  in  your  next^  Ton  are  requested 
to  be  eareful  that  the  bill  be  drawn  conformable  to  the  above  instruction  on  the  proper  stomp." 

It  then  appeared  that  an  entry  was  made  in  the  books  of  the  Company 
to  the  effect  that  such  a  <<  leave  to  draw'*  had  been  issued. 

25.  That,  on  20th  December,  1839,  J.  K.  Winterbottom  called  upon 
W.  J.  Tate  at  his  office  at  Manchester,  produced  the  said  policy,  and 
delivered  it  to  Tate ;  and  thereupon  Tate  drew  the  said  bill  of  exchange 
in  '^conformity  with  the  said  « leave  to  draw,"  and  gave  it  to  r^n^ix 
Winterbottom  in  return  for  the  said  policy,  and  also  returned  to  ^ 
him  the  probate.  And  Tate,  having  in  the  first  instance  drawn  the  bill 
without  the  words  <<or  order,"  Winterbottom  said  that  those  words  must 
be  put  in  or  he  conld  do  nothing  with  it,  or  words  to  that  effect ;  where- 
upon Tate  inserted  the  words  <«or  order,"  and  at  the  same  time  expressly 
informed  Winterbottom  that  the  bill  would  be  required  to  be  endorsed 
by  all  the  payees,  and  that  Winterbottom  could  not  sign  it  for  them  hy 
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procuration.     26.  That  Winterbottom  signed  no  receipt  and  prodaced 
no  anthority. 

27.  That,  on  8d  January,  1840,  Winterbottom  sent  the  said  bill  of 
exchange  to  the  Stockport  Bank  at  Stockport,  and  afterwards  received 
its  value  from  them.  28.  That  the  bill,  when  so  sent,  bore  the  following 
endorsements :  «  Elizabeth  Isherwood,  Miriam  Isherwood,  Anne  Magda- 
lene Ishcrwood,  Anna  Maria  Bellairs,  J.  E.  Winterbottom."  29.  That 
the  Stockport  Bank  endorsed  the  said  bill  to  Messrs.  Jones,  Lojd  k 
Go.  of  Lothbury  in  the  city  of  London,  Bankers,  the  agents  in  London 
of  the  Stockport  Bank,  and  received  the  money  on  the  account  of  the 
Stockport  Bank. 

80.  That  afterwards,  viz.  on  6th  January,  1840,  a  clerk  of  Messrs. 
Jones,  Loyd  &  Co.  presented  the  said  bill,  so  endorsed,  for  acceptance 
at  the  office  of  the  Pelican  Company  in  Lombard  street.  81.  That,  in 
compliance  with  the  said  practice  of  the  Pelican  Company,  the  said  bill 
of  exchange  was  by  one  of  the  clerks  of  the  said  Company,  duly  autho- 
rized by  them  in  that  behalf,  examined  and  compared  with  the  said  cheek 
of  the  said  << leave  to  draw;"  and  such  clerk  examined  the  endorsementa 
"f^TOn  ^^  ^^^  names  of  the  payees,  and  was  ^satisfied  that  all  the  reqoi- 
-^  sites  of  the  said  Company  had  been  complied  with :  and  the  same 
bill  was  then  accepted  by  two  of  the  then  directors  of  the  said  Company, 
.  payable  at  the  said  Messrs.  Robarts,  Curtis  &  Co.,  the  bankers  of  the 
said  Pelican  Company ;  and  in  accepting  such  bill  the  then  usual  coarse 
of  business  of  the  said  Company  was  observed  and  followed.  82.  That 
after  they  had  accepted  the  said  bill,  and  on  7th  January,  1840,  the 
Pelican  Company  returned  the  same  to  a  clerk  of  Jones,  Loyd  &  Co., 
and  did  not  see  it  or  have  any  information  about  it  till  it  was  returned 
to  them  by  Robarts,  Curtis  &  Co.  as  after  mentioned. 

33.  That,  on  the  morning  of  16th  January,  1840,  the  said  bill  of 
exchange  was,  through  the  clearing  house,  presented  by  Jones,  Loyd  k 
Co.  to  Robarts,  Curtis  k  Co.,  for  payment,  and  the  amount  was  paid 
by  them  to  Jones,  Loyd  k  Co.  through  the  said  clearing  house.  84. 
The  amount  so  paid  by  Robarts,  Curtis  k  Co.  to  Jones,  Loyd  &  Co.  ia 
the  amount  which  they  claim  to  be  entitled  to  charge  against  the  said 
Company. 

35.  That  the  practice  of  the  clearing  house  is  as  follows  (viz.):  a 
clerk  from  each  banking  firm  in  London  connected  with  the  clearing 
house  attends  there  twice  a  day ;  and  the  bills  and  checks  on  that  day 
payable  by  each  firm  to  any  other  firm  so  attending  are  exchanged,  and 
the  balance  only  paid  by  each  firm ;  and  that,  before  any  bill  of  exchange 
is  honoured  or  paid  at  or  through  the  clearing  house,  the  clerk  of  the 
firm  from  whom  payment  is  demanded  submits  the  same  to  his  employers 
at  home,  who  direct  that  the  same  shall  be  honoured  or  dishonoured  as 
they  see  fit. 

36.  That  neither  the  said  Company  nor  Robarts,  Curtis  &  Co.  wi 
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any  knowledge  of  the  said  forgery  *until  81st  July,  1840;  when  rn.e^fj-t 
Thomas  Bradshaw  Isherwood  and  his  wife,  on  behalf  of  his  mother  ^ 
and  sisters,  the  executrixes  of  John  Isherwood,  called  at  the  Gompany*s 
office,  and,  after  looking  attentively  at  the  signatures  of  the  names  of 
the  payees  endorsed  on  the  said  bill,  stated  to  Horatio  Lillie,  then 
acting  as  secretary  of  the  Company,  that  they  believed  that  they  were 
forgeries. 

The  admissions  then  showed  that  the  payment  of  this  bill  of  exchange 
was  debited  to  the  Pelican  Company  in  their  pass-book,  and  that  the 
pass-book  passed  alternately  from  the  custody  of  the  defendants  to  that 
of  the  Company  and  back  again,  several  times  before  the  forgery  was 
discovered  ;  that  thp  bill  was  given  up  to  the  Company  as  a  voucher ; 
and  that  the  Company  entered  the  payment  in  their  books  to  the  credit 
of  the  defendants.  The  admissions  detailed  the  manner  in  which  the 
forgery  was  discovered,  and  that  the  Company  paid  to  the  Isherwood 
family,  under  threats  of  legal  proceedings,  the  amount  of  the  loss,  and 
claimed  the  50002.  from  the  defendants,  who  denied  their  liability. 

61.  That  the  general  custom  and  course  of  business  of  London  bank- 
ers in  respect  of  bills  of  exchange  have  remained  unaltered  from  the 
commencement  of  1840  to  the  present  time ;  and  that,  according  to  the 
general  custom  and  course  of  business  in  respect  of  bills  of  exchange 
accepted  by  a  customer  payable  at  his  banker's,  such  bills  are  seen  for 
the  first  time  by  the  bankers,^  or  any  one  acting  on  their  behalf,  on  the 
day  on  which  the  same  are  payable ;  and  that,  according  to  the  same 
general  custom,  &c.,  such  bills,  if  not  paid  at  or  before  five  o'clock  in 
the  afternoon  of  the  day  on  which  they  are  presented  for  payment,  are 
in  fact  dishonoured.  '*'62.  That  the  said  bill  of  exchange  for  r^rrjo 
50002.  was  not  seen  by  the  firm  of  Robarts,  Curtis  k  Co.,  or  by  *- 
any  one  belonging  to  or  acting  on  behalf  of  the  said  firm,  until  the  same 
bill  was  presented  for  payment  at  the  clearing  house  on  the  said  16th 
day  of  January,  1840 ;  and  that  all  the  payees  named  in  the  said  bill 
of  exchange  were  then  resident  in  the  country  at  a  considerable  distance 
from  London,  and  were  respectively  strangers  to  the  said  firm. 

63.  That,  on  the  said  16th  day  of  January,  1840,  the  usual  course 
of  business  of  the  bank  of  Robarts,  Curtis  &  Co.,  as  to  the  examination 
of  bills  of  exchange  and  the  endorsement  thereon,  when  bills  of  ex- 
change payable  there  were  presented  for  payment,  was,  that  every  such 
bill  of  exchange  was  examined  by  one  of  the  principal  clerks  employed 
by  Robarts,  Curtis  k  Co.  in  their  banking-house ;  and  that  every  vigi- 
lance and  precaution  compatible  with  the  u»ual  course  of  the  business 
of  a  banker  in  London  were  exercised  by  Robarts,  Curtis  k  Co.,  with 
a  view  to  ascertain  that  the  bill  of  exchange  for  the  time  being  under 
examination  was  regular  in  form;  and,  if  the  acceptance  appearing 
thereon  was  the  acceptance  of  any  customer  of  the  said  bank,  that  the 
acceptance  was  the  genuine  acceptance  of  such  customer ;  and  also 
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that,  in  tho  case  of  any  endorsements  or  endorsement  appearing  on  such 
bill  of  exchange,  some  or  one  of  such  endorsements  if  more  than  one, 
or  such  only  endorsement  if  only  one,  corresponded  with  the  names  or 
name  appearing  in  such  bill  of  exchange  as  the  payees  or  payee  thereof, 
and  that  all  such  endorsements,  if  more  than  one,  appeared  to  be  regu- 
lar and  in  accordance  with  the  usual  method  of  transfer  of  bills  of  ex- 
change, and,  so  far  as  the  party  examining  the  same  was  able  to  judge, 
^^-o-i  '''were  genuine;  and,  in  the  case  of  the  last  endorsement  being 
^  special  or  restrictive,  that  the  party  or  parties  presenting  such 
bill  of  exchange  for  payment  was  or  were  the  special  endorsee  or  special 
endorsees  named  thereon.  64.  That,  after  such  examination  as  afore- 
said, every  such  bill  of  exchange  was,  according  to  the  usual  course  of 
business  of  the  said  bank,  unless  some  defect  was  apparent  in  some  or 
one  of  the  particulars  before  mentioned,  cancelled  for  payment  and 
paid. 

65.  That,  according  to  the  usual  course  of  business  of  Robarts, 
Curtis  k  Co.,  one  of  the  principal  clerks  of  the  said  firm  (namely 
Thomas  London,  who  has  been  in  the  service  of  the  said  firm  and  of 
their  predecessors  for  forty-eight  years)  examined  the  said  bill  of 
exchange  for  5000Z.,  and  was  satisfied  that  the  same  was  regular  in 
form,  and  that  the  acceptance  thereof  was  the  genuine  acceptance  of 
two  of  the  directors  of  the  said  Company,  and  that  the  endorsements 
appearing  first  in  order  on  the  back  of  the  same  bill  of  exchange  cor- 
responded with  the  names  appearing  in  the  body  of  the  bill  as  the  names 
of  the  payees  thereof;  and  that  all  the  endorsements  appeared  to,  be 
regular  and  in  accordance  with  the  usual  method  of  transfer  of  bills  of 
exchange ;  and,  so  far  as  the  party  examining  the  same  was  able  to 
judge,  were  genuine ;  and  that  Messrs.  Jones,  Loyd  &  Co.,  to  whom 
the  said  bill  appeared  to  have  been  specially  endorsed,  presented  the 
same  for  payment. 

The  rest  of  the  admissions  are  not  material  to  this  report. 

The  bill  of  exceptions  then  set  forth  the  direction  of  the  learned 
Judge  as  to  each  issue  separately.  It  was,  in  effect,  that,  as  matter  of 
law,  the  issues,  the  burden  of  which  lay  on  the  plaintiff,  were  proved  bj 
*^741  ^^^  admitted  '''facts;  and  that  there  was  no  evidence  for  the  cod* 
-*  sideration  of  the  jury  in  support  of  those  issues  the  burden  of 
proving  which  lay  on  the  defendant ;  and  that  the  plaintiff  was  entitled 
to  recover  on  both  counts.  It  concluded  in  the  following  terms:  ^And 
he  did  not  leave  to  the  jury  for  their  consideration  any  matter  touching 
either  of  the  said  several  premises,  but  directed  the  jury  to  assess 
nominal  damages  for  the  plaintiff  upon  each  of  the  breaches  in  the  first 
count  mentioned,  and  abo  to  return  their  verdict  for  the  plaintiff  on 
the  first  issue  as  to  the  count  for  money  lent,  with  60002.  damages. 
Whereupon  the  counsel  for  the  defendants  made  their  exception,"  Ac. 
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Sir  Frederick  The9iger^{d)  for  the  plaintiffs  in  error  (defendants  below). 
A  banker,  at  whose  honse  a  bill  is  made  payable  by  one  of  his  customerby 
does  not  warrant  absolutely  that  he  will  pay  the  bill  to  the  right  party ; 
that  would  make  his  undertaking  co-extensive  with  that  of  the  acceptor 
himself.  The  banker  is  bound  to  know  his  customer's  handwriting;  and 
consequently  if  he  pays  a  forged  acceptance  he  does  it  in  his  own  wrong; 
Smith  V.  Mercer,  6  Taunt.  76  (E.  G.  L.  B.  vol.  1).  But  he  is  not  bound  to 
know  the  endorser's  writing.  Forster  v.  Clements,  2  Camp.  17,  is  distin- 
guishable from  the  present  case;  for  there  the  banker,  who  had  no  effects 
in  his  hands,  was  a  volunteer.  Hall  v.  Fuller,  6  B.  &  C.  750  (£.  C.  L. 
B.  vol.  11),  was  the  case  of  a  check;  and  the  banker  ought  to  know 
the  customer's  check.  But,  if  he  has  used  due  skill  and  diligence  in 
endeavouring  to  ascertain  the  genuineness  *of  the  endorsement  rn^t-ne 
of  a  stranger,  he  has  done  his  duty ;  and  the  customer  has  no  '- 
right  to  complain  if  the  banker  is  deceived  and  pays  the  bill  though  the 
endorsement  be  forged.  [Maulb,  J. — Certainly  the  customer  has  no  right 
to  complain  of  the  payment ;  and  he  would  have  no  right  to  complain 
though  the  banker  exercised  neither  skill  nor  diligence  in  ascertaining  the 
genuineness  of  the  endorsement  before  paying  the  bill,  or  even  paid  it 
knowing  it  to  be  forged.  Bankers  may  spend  their  own  money  in  pay- 
ing forged  bills.  But  what  you  want  is  a  case  in  which  a  banker  has 
been  permitted  to  debit  his  customer  with  such  a  payment :  and  I 
apprehend  that  there  never  was  one.  Aldbrson,  B. — Tou  reason  as 
if  the  customer  bailed  money  to  the  banker  to  be  kept  with  reasonable 
diligence,  and  returned  in  specie.  But  the  customer  lends  money  to 
the  banker,  and  the  banker  promises  to  repay  that  money,  and,  whilst 
indebted,  to  pay  the  whole  or  any  part  of  the  debt  to  any  person  to 
-whom  his  creditor  the  customer  in  the  ordinary  way  requires  him  to 
pay  it.  Pabkb,  B. — That  is  undoubtedly  so ;  and  it  follows  that  the 
ruling  of  the  learned  Judge,  that  there  was  evidence  to  prove  the  pro- 
mise in  the  first  count,  is  wrong.  There  was  no  evidence  of  the  con- 
tract, there  alleged,  not  to  pay  any  such  bill,  check,  or  draft  to  any 
person  not  being  the  lawful  holder  thereof  and  entitled  and  able  to  give 
a  discharge  for  the  same.  And  the  contract  laid,  <<  to  debit  and  charge 
the  Company  only  with  such  bills  of  exchange,  drafts,  and  checks"  <«  as 
should  be  paid  by  the  defendants  to  the  lawful  holder  or  holders  thereof*' 
respectively,  was  not  proved ;  for  bankers  are  entitled  to  debit  their 
customers  with  the  payment  of  bills,  drafts,  and  checks  paid  to  a  person 
^ho  by  the  law  merchant  '*'had  given  a  lawful  discharge  for  them.  ri,r.^a 
A  person,  possessed  of  a  bill  payable  to  bearer  or  endorsed  in  ^ 
ol&nk,  may  give  a  discharge  for  it  though  not  the  lawful  holder.  The 
lesmed  Judge  ought  not  to  have  ruled  in  favour  of  the  plaintiff  below 

(a)  The  mm  wu  argned  before  H avlb,  CUmswkll,  Wiluamb,  ttd  TALTOUBft^  Js.,  and  Pabu^ 
Aliuimov,  aad  Plait,  Be 
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on  the  first  count ;  and  the  defendant  in  error  cannot  retain  the  nominal 
damages  assessed  on  that  count.  But  he  may  perhaps  obviate  the 
necessity  of  a  venire  de  novo  by  entering  a  remittance  of  those  damages: 
the  real  question  arises  on  the  count  for  money  lent.] 

As  to  that  count :  It  is  true  that  an  acceptance,  though  it  admits  the 
genuineness  of  the  drawer's  signature,  does  not  in  general  admit  the 
genuineness  of  an  endorsement,  though  on  the  bill  before  acceptance ; 
Smith  V.  Chester,  1  T.  B.  654,  Garvick  v.  Yickery,  2  Doug.  653,  Robin- 
son v.  Yarrow,  7  Taunt.  455  (E.  G.  L.  B.  vol.  1),  Bosanquet  v.  Ander- 
son, 6  Esp.  N.  P.  G-  48,  Cooper  v.  Meyer,  10  B.  &  C.  468  (E.  C.  L.  R. 
vol.  21).  But  in  the  present  case  there  are  special  circumstances.  The 
bill  was  drawn  by  the  Company's  servant  on  the  Company.  Such  an 
instrument  is  in  effect  a  promissory  note ;  Miller  v.  Thompson,  3  M.  & 
G.  576  (E.  C.  L.  R.  vol.  42).  If  it  had  been  endorsed  by  the  Isher- 
woods  to  whose  order  it  was  payable,  that  would  have  been  a  drawing; 
and  it  might  then  have  been  treated  as  a  bill  drawn  by  them  on  the 
Company.  The  Company  in  fact  never  accepted  drafts  drawn  on  them 
till  they  were  endorsed.  By  accepting  a  draft  which  purported  to  be 
drawn  by  the  Isherwoods,  the  Company  would  have  been  precluded  from 
disputing  that  it  was  drawn  by  them.  Under  the  circumstances,  this 
bill  was  equivalent  to  one  drawn  by  the  Isherwoods.  [Maulb,  J. — 
^p-frjn  When  a  man  accepts  a  bill  drawn  on  him  and  makes  it  ^payable 
-^  at  a  banker's,  he  directs  the  banker  to  pay  that  particular  bill ; 
and,  such  a  direction  having  been  given,  it  is  immaterial  whether  the 
bill  be  what  it  purports  to  be  or  not ;  but  how  does  that  apply  to  a 
forged  endorsement  ?]  The  practice  was  such  that  the  Company  by 
accepting  admit  that  they  have  satisfied  themselves  of  the  genuineness 
of  the  endorsement.  [Williams,  J. — That  would  be  evidence  against 
them  that  the  opdorsement  was  genuine,  if  that  was  in  dispute :  but 
does  it  preclude  'them  from  proving  that  it  was  forged  ?  Pareb,  B.— 
It  would  not  do  so  unless  it  amounted  to  a  prior  authority  to  pay  this 
particular  bill  without  inquiry,  or  to  a  subsequent  admission  that  the 
endorsement  was  genuine,  in  reliance  on  which  the  bankers  were  induced 
to  alter  their  position.  Can  any  evidence  of  either  be  shown  here? 
Maule,  J. — There  is  a  complete  failure  of  any  evidence  that  the  practice 
of  the  Company,  or  their  opinion  that  the  endorsement  was  genuine, 
liad  ever  been  communicated  to  the  bankers.  It  is  no  more  than  if  the 
acceptor  of  a  bill  were  to  write  in  his  private  memorandum  book  th&t 
he  was  quite  satisfied  that  the  endorsement  on  the  bill  was  genuine  and 
that  the  bankers  might  safely  pay  it.  How  could  that  private  opinion 
•of  the  customer  vary  the  obligation  of  the  bankers  ?]  It  is  a  hardship 
on  a  banker  if  he  must  either  pay  the  bill  at  once  at  the  peril  of  an 
endorsement  proving  to  be  a  forgery,  or  dishonour  the  bill  at  the  risk 
•of  an  action  from  the  customer ;  Marzetti  v.  Williams,  1  B.  &  Ad.  41o 
(E.  C.  L.  R.  vol.  20).     [MauLe,  J. — I  apprehend  that  bankers  have  a 
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right  to  take  a  reasonable  time  to  make  inquiries.]  The  holder  of  a 
bill  of  exchange  is  entitled  to  know  on  the  very  day  on  *which  it  r^cTo 
becomes  dae,  whether  it  is  to  be  honoured  or  not ;  Cocks  v,  Mas-  '- 
terman,  9  B.  &  G.  902  (B.  C.  L,  R.  vol.  17).  [Maule,  J.— It  may 
possibly  happen  that  the  day  may  not  aiTord  sufficient  time  for  making 
reasonable  inquiries,  as  when  the  bill  is  presented  by  a  stranger,  and 
the  endorsements  necessary  to  give  him  title  are  by  persons  unknown  to 
the  bankers.  In  such  a  case,  I  conceive  the  banker  would  be  justified 
in  refusing  to  pay  till  he  had  more  information  as  to  whether  the  pre- 
senter was  holder  or  not.  A  refusal  to  deliver  up  goods  to  the  owner, 
on  the  ground  that  the  holder  must  have  time  to  ascertain  whether  he 
is  the  owner,  is  no  conversion.  It  has  been  held  that  a  banker,  who 
was  in  funds  when  an  acceptance  of  his  customer  was  presented,  was  by 
law  entitled,  if  the  funds  had  been  recently  paid  in,  to  a  reasonable 
time  to  inquire  whether  the  funds  were  adequate  to  answer  the  order. 
A  customer  whose  acceptance  had  been  dishonoured  under  such  circum- 
stances failed  in  his  action ;  Whitaker  v.  The  Bank  of  England,  1  C. 
M.  k  B.  744,t  S.  C.  5  Tyr.  268."]  The  present  case  is  analogous  to 
Young  V.  Grote,  4  Bing.  253  (E.  C.  L.  B.  vols.  18,  16). 

Sir  FUzrotf  Kelly ^  for  the  defendant  in  error,  offered  to  remit  the 
damages  on  the  first  count :  and  he  was  not  called  upon  to  argue. 

Pares,  B. — ^We  are  all  agreed  in  opinion.  If  this  were  the  ordinary 
case  of  an  acceptance  made  payable  at  a  banker's,  there  can  be  no  ques- 
tion that  making  the  acceptance  payable  there  is  tantamount  to  an 
order,  on  the  part  of  the  acceptor,  to  the  banker  to  pay  the  bill  to  the 
^person  who  is  according  to  the  law  merchant  capable  of  giving  r^r^Q 
a  good  discharge  for  the  bill.  Therefore,  if  the  bill  is  payable  '* 
to  order,  it  is  an  authority  to  pay  the  bill  to  any  person  who  becomes 
holder  by  a  genuine  endorsement.  And,  if  the  bill  is  originally  payable 
to  bearer,  or  if  there  is  afterwards  a  genuine  endorsement  in  blank,  it 
is  an  authority  to  pay  the  bill  to  the  person  who  seems  to  be  the  holder. 
The  bankers  cannot  charge  their  customer  with  any  other  payments 
than  those  made  in  pursuance  of  that  authority.  K  bankers  wish  to 
avoid  the  responsibility  of  deciding  on  the  genuineness  of  endorsements, 
they  may  require  their  customers  to  domicile  their  bills  at  their  own 
offices,  and  to  honour  them  by  giving  a  check  upon  the  banker. 

Such  being  the  general  case,  is  there  anything  appearing  on  the  bill 
of  exceptions  to  distinguish  the  present  case  from  the  ordinary  one  ? 
Is  there  any  evidence  of  an  authority  to  pay  this  particular  bill  ?  We 
are  all  of  opinion  that  there  is  none.  Beliance  is  placed  on  the 
evidence  which  shows  that  the  Company  were  accustomed  to  take 
precautions  before  accepting  a  bill.  But  that  custom  was  never  com- 
municated to  the  bankers ;  and  there  is  no  evidence,  direct  or  indirect, 
of  any  communication  to  the  bankers  from  which  an  authority  to  pay 
this  bill  without  examination  could  be  inferred. 
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Then  reliance  is  placed  on  Yonng  v.  Grote,  4  Bing.  258  (E.  G.  L.  B. 
vols.  13, 15).  In  that  case  the  customer  had  signed  blank  checks,  and 
left  them  with  his  wife  to  fill  np.  She  filled  them  up  in  snch  a  manner 
that  the  holder  was  enabled  to  add  to  the  amount ;  and  it  was  held 
that  the  bankers  who  had  paid  this  larger  amount  might  charge  their 
^t't^f.^y  customer  *with  it.  This  was  in  truth  considering  that  the 
^  customer  had  by  signing  a  blank  check  given  authority  to  any 
person  in  whose  hands  it  was  to  fill  up  the  check  in  whatever  way  the 
blank  permitted.     It  is  enough  to  say  that  is  not  the  present  case. 

We  think,  therefore,  that  the  plaintiffs  below  were  entitled  to  recover 
on  the  count  for  money  lent.  The  special  count,  as  has  been  intimated 
in  the  course  of  the  argument,  misstates  the  banker's  undertaking; 
and  there  was  no  evidence  to  prove  it ;  so  that  the  plaintiff  below  was 
not  entitled  to  recover  nominal  damages  on  that  count. 

We  think  that  the  learned  Judge  was  right  in  his  ruling  as  to  the 
money  counts,  and  wrong  in  his  ruling  as  to  the  special  count.  The 
judgment  may  be  suspended  for  the  present,  till  the  defendants  in 
error  consider  whether  they  can  by  entering  a  remittitur  obviate  the 
necessity  of  a  venire  de  novo,  and  how  the  judgment  should  be  entered. 

The  rest  of  the  Court  concurred. 

(The  parties  having  come  to  an  agreement  as  to  the  costs  of  the  trial 
and  writ  of  error,  no  subsequent  application  was  made  to  the  Ciourt  as 
to  the  form  of  judgment.(a)) 

(a)  Reported  hy  C.  Blaekbvni,  Beq. 

Bjr  making  a  note  negotiable  at  bank,  the  ekarged  it  to  him  and  paid  it  to  the  holder,  at 

maker  aathoriies  the  bank  to  adrance,  on  hif  the  same  time  placing  npon  it  a  cancelling 

credit,  to  the  holder,  the  sum  expressed  in  the  mark,  whioh  by  the  praetioe  of  the  bank  onlj 

note ;  Mandeville  «.  Union  Bank,  9  Craneh,  9.  denoted  that  it  wai  charged.    In  a  mit  oa  the 

A  bank  at  which  a  promissory  note  was  made  note  by  the  bank  as  endorsee  against  the  maker 

payable,  reoeiTcd  it  from  the  holder  for  oolleo>  it  was  held  that  it  was  a  subsisting  securi^  in 

tion,  and  baring  an  account  with  the  maker,  the  hands  of  the  pl^ntifl^  and  anthorited  a  ro- 

whioh.  was  not  however  good  for  the  amount,  ooreiy:  WaterriiaiBaiik  v.  White,!  Denio^  6^ 
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Debt  for  work  and  labour  as  a  surgeon,  and  for  medioinea.  Plea:  baskroptey  of  plaintiff  before 
the  debt  accrued,  and  that  his  assignees  claimed  the  debt  from  defendant  befbre  aotioa  bnmghL 
Beplioation,  that  the  work  was  personal  labour  of  bankrupt,  and  necessaiy  for  the  preeeat  sap- 
port  of  bankrupt  and  bis  Ikmily ;  that  the  materials  wen  purehaaod  with  Um  pgoeeeds  ef  his 
personal  labour,  and  increased  in  value  thereby,  and  neoesaaiy  for  the  performance  of  the 
work.  Qeneral  traverse,  and  issue  thereon.  On  the  trial,  it  appeared  that  pbintiff  was  a 
surgeon  and  apothecary;  and  in  substance  carrying  on  a  trade  as  saeh,  wift  aafielMi  oltiiB^d 
on  credit 

Held,  that  the  assignees  were  entitled  to  the  proceeds  of  a  trade  thus  eaaied  on,  and  that  the 
replication  was  not  proved. 

Dbbt  for  work  and  labour  as  a  surgeon  and  apothecary,  and  for 
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medicines,  and  on  an  account  stated.  Plea  (amongst  others) :  bank- 
ruptcy of  plaintiff  before  the^  accruing  of  the  debt ;  and  that,  before 
action,  the  assignees  of  plaintiff  claimed  the  debt  from  defendant. 

Replication  to  this  plea :  that  the  work,  &c.,  <<  was  merely  the  per- 
sonal labour  of  plaintiff,"  and  was  performed  «  for  the  necessary  present 
maintenance  of  plaintiff  and  his  family;"  that  the  medicines  «were 
purchased  and  obtained  by  plaintiff"  <<  out  of  the  earnings  and  profits  of 
his  personal  labour  performed  after  bankruptcy;"  that  the  medicines 
were  "  greatly  increased  in  value  by  the  personal  labour  of  plaintiff  in 
preparing  and  administering  the  same,"  and  were  <<  a  part  of  and  inci- 
dental and  necessary  to  plaintiff's  personal  labour,  and  in  order  that 
he  might  perform  the  same  in  the  manner  most  advantageous  for  the 
necessary  present  maintenance,"  &c.,  <(of  the  plaintiff  and  his  family;" 
and  that  the  account  was  stated  of  such  personal  labour  and  such 
medicines:  verification. 

Rejoinder,  traversing  the  whole  replication  in  terms.     Issue  thereon. 

On  the  trial,  before  Wilde,  C.  J.,  at  the  Kingston  Spring  Assizes, 
1850,  the  plaintiff  had  a  verdict  for  22L  17«.,  subject  to  leave  to  move 
to  enter  a  verdict  for  defendant  *on  the  above  issue :  the  Court  r^rac} 
to  have  the  power  to  draw  all  inferences  of  fact.  ^ 

The  inferences  drawn  by  the  Court  from  the  evidence  given  on  the 
trial  are  stated  in  the  judgment. 

Bramivellj  in  the  ensuing  term,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant  pursuant  to  the  leave  reserved,  or  to  arrest  judgment 
on  the  ground  of  the  insufficiency  of  the  replication.  Cause  was  shown 
in  Michaelmas  vacation,  1850.(a) 

George  Franci»,  for  plaintiff. — The  evidence  at  the  trial  showed  that 
the  medicines  were  ancillary  to  the  personal  labour  and  skill  of  the 
plaintiff:  an  uncertificated  bankrupt  may  recover  for  personal  labour, 
and  for  materials ;  Chippendale  v.  Tomlinson,  Cookers  Bank.  Law  (8th 
edit.),  428,  S.  C.  7  East,  57,  and  note  (A),  ibid.,  4  Doug.  318  (E.  C. 
L.  R.  vol.  26),  Silk  v.  Osborne,  1  Bsp.  N.  P.  C.  140,  Evans  v.  Browne, 
1  Esp.  N.  P.  C.  170,  Beckham  v.  Drake,  8  M.  &  W.  846,t  if  he  may 
recover  the  principal  he  may  recover  the  accessory.  Crofton  v.  Poole, 
1  B.  &  Ad.  568  (E.  C.  L.  R.  vol.  20),  is  distinguishable ;  for  in  that 
case  the  personal  labour  was  the  accessory. 

Bramwellj  contril. — The  replication  is  bad  in  substance ;  and.  the  evi- 
dence showed  that  the  facts  were  not  such  as  could  have  supported  any 
good  replication.  In  a  Court  of  error  it  might  well  be  questioned 
whether  the  rhetorical  phrase  attributed,  in  Cooke's  Bankrupt  laws,  to 
Lord  Mansfield,  in  Chippendale  v.  Tomlinson,  that  the  assignees  can- 
not let  out  the  bankrupt  to  hire,(J)  has  *any  logical  bearing  on  rj^rgo 
a  case  like  the  present,  and  whether  any  such  consideration  can  ^ 

(a)  December  5tb.    Before  Colbridoe,  Wiobtkak,  and  Srlb,  Js. 

ib)  The  expreesion  ii  adopted  by  Lord  Kkaton  in  Silk  v.  Osbonij  1  Esp.  N.  P.  C.  141. 
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justify  a  Court  of  law  in  construing  the  enactment  in  the  Bankrupt 
act,  6  O.  4y  c.  16,  s.  63,(cr)  vesting  in  the  assignees  «« all  debts  due  or 
to  be  due  to  the  bankrupt  wheresoever  the  same  may  be  found  or 
known,"  as  not  vesting  in  them  a  debt  due  for  work  and  labour.  Bat 
in  this,  which  is  not  a  court  of  error,  the  defendant  cannot  do  more 
than  ask  the  Court  not  to  go  beyond  the  decisions  which  have  proceeded 
on  that  dictnm,  and  which  are  confined  to  mere  personal  labour. 
[Erle,  J. — In  Beckham  v.  Drake,  2  House  of  Lords  Cases,  579,(i)  the 
House  of  Lords  and  the  Judges  seemed  inclined  to  extend  these 
decisions,  though  they  were  held  not  applicable  to  that  case.]  There 
the  dispute  was  as  to  the  application  of  a  different  principle,  namely, 
that  a  cause  of  action  for  a  personal  wrong  done  to  the  bankrupt  does 
not  vest  in  his  assignees.  Here  the  point  raised  on  the  record  is, 
whether  an  uncertificated  bankrupt  can  for  his  own  benefit  carry  on  s 
trade  in  which  personal  skill  forms  an  ingredient,  but  not  the  sole  one, 
so  as  possibly  to  make  a  very  large  income  thereby.  The  money  which 
he  earned  in  that  trade,  and  the  goods  which  he  purchased  to  carry  it 
on,  might  when  in  his  possession  be  seized  by  the  assignees  ;(c)  cannot 
the  assignees  then  seize  a  debt  due  to  him  in  that  trade  before  it  is 
paid  ?    No  case  has  gone  so  far  as  the  plaintiff  requires.     In  Williams 

*5841  ^'  ^*^*™^®"»  ^^  Q-  ^-  ^^'^  (^-  ^-  ^-  ^-  ^^^'  ^%  ^^®^  ^  ^^^ 
^  '^strongest  case,  the  subject-matter  of  the  suit  was  pure  personal 

labour.  [Wightman,  J. — Is  there  a  distinction  between  mere  personal 
labour,  and  personal  labour  and  materials,  where  the  latter  are  merely 
ancillary  ?  Would  you  say  that  a  bankrupt  carpenter  can  recover  the 
wages  of  his  work,  but  that  if  he  finds  his  own  nails  he  cannot  ?] 
Crofton  V.  Poole,  1  B.  &  Ad.  568  (E.  G.  L.  R.  vol.  20),  seems  to  show 
he  could  not,  at  least  where  the  business  was  substantially  a  trade. 
At  all  events  the  replication  was  not  proved.  Cur,  adv.  vulL 

Coleridge,  J.,  in  this  vacation  (22d  February),  delivered  judg- 
mcnt.  After  stating  the  nature  of  the  motion,  and  the  pleadings,  his 
Lordship  proceeded  as  follows. 

It  appeared  that  the  plaintiff  was  a  general  medical  practitioner:  he 
had  filed  a  declaration  of  insolvency,  and  was  an  uncertificated  bank- 
rupt.   By  some  arrangement  with  a  friend  who  had  purchased  his  stock 
of  medicines,  he  continued  in  possession  of  them  on  credit,  carried  on 
his  business  as  before,  and  was  supplied  with  fresh  medicines  on  credit 
from  wholesale  houses.     Under  these  circumstances  the  debt  was  cod* 
tracted,  the  plaintiff  attending  the  defendant,  giving  him  the  benefit  of 
his  skill,  and  furnishing  the  medicines  which  he  thought  necessary. 
We  have  considered  this  case ;  and  we  are  of  opinion  that  this  replica- 
fa)  The  same  language  is  used  in  tbe  new  Bankrupt  Act,  12  k  13  Vict  c  106,  s.  141. 
(6)  Affirming  the  Judgment  of  the  Court  of  Exchequer  Chamber  in  Drake  r.  Beekhasa,  11 V- 
k  W.  316.t 
(c)  See  Mr.  East's  note  of  Chippendale  r.  Tomlinson,  7  Bast,  57  (A).    S.  C.  4  Doug.  311 
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tion  was  not  proved.  In  Crofton  v.  Poole,  1  B.  &  Ad.  568  (E.  C.  L. 
R.  vol.  20),  the  plaintiff  was  an  uncertificated  bankrupt ;  his  business 
was  that  of  a  furniture  broker ;  the  debt  was  contracted  in  the  removal 
of  the  defendant's  goods ;  and,  to  do  this,  the  plaintiff  had  procured 
vans,  supplied  packing  cases  and  crates,  and  employed  assistants  in 
packing,  ^unpacking,  and  removing  the  goods ;  some  furniture  r^^-or 
he  had  cleaned  and  repaired,  and  found  the  necessary  materials  ^ 
for  those  purposes.  The  Court  held  that  this  was  not  a  demand  for 
mere  personal  labour,  but  that  the  plaintiff  was  in  substance  carrying 
on  his  business,  and  that  the  proceeds  passed  to  the  assignees.  So  it 
appears  to  us  here  that,  in  substance,  the  plaintiff  was  carrying  on  his 
business  as  a  medical  practitioner :  he  is  in  possession  of  his  original 
stock  of  medicines  on  credit ;  he  procures  more  on  credit :  and  with 
these  and  his  personal  skill  he  is  pursuing  his  occupation  for  profit.  It 
would  be  to  carry  the  principle  laid  down  in  Chippendale  v.  Tomlinson, 
4  Doug.  818,  S.  C.  Co.  Bank.  L.  (8th  edit.)  428,  7  Ea«t,  57,  and 
note  (A)  ibid.,  and  Silk  v.  Osborne,  1  Esp.  N.  P.  C.  140,  far  beyond 
what  is  reasonable,  to  apply  it  to  a  case  like  the  present,  which  cannot 
be  materially  distinguished  from  Crofton  v.  Poole,  1  B.  &  Ad.  568  (E. 
C.  L.  R.  vol.  20).  It  is  therefore  unnecessary  to  say  anything  as  to 
the  goodness  of  the  replication:  and  the  rule  will  be  absolute  to  enter 
a  verdict  for  the  defendant.  Rule  absolute.(a) 

(a)  Eeported  by  C.  BlAokbarn,  Esq. 


♦GEORGE  ABBAHAM  and  CHARLES  STORY  v.  THE  .♦-or 
GREAT  NORTHERN  Railway  Company.     Feb.  1.      ■■ 

De«UratioB  stated  that  there  was  a  pubUo  oarigable  rirer  oaUed  the  Onse,  the  waters  of  which 
of  right  flowed  along  the  east  and  west  sides  of  F.  Island,  without  any  obstmcUon  to  the  nari- 
gatlon  thereof:  that  plaintilT  was  possessed  of  barges  navigating  in  and  along  the  river  to  the 
east  of  F.  Island ;  yet  defendants,  oontriving,  Ae.,  wrongfully  and  ir^nriontly  put  earth,  Ac., 
into  the  bed  of  the  river  to  the  east  of  F.  Island,  and  there  wrongfully  and  l^Jurioosly  kept, 
J;c.,  and  thereby  wrongfully  and  injuriously  filled  up  the  aneient  ohannel,  and  penned  up  tho 
water,  and  prevented  it  from  flowing  in  its  usual  ehannel,  whereby  plaintiif  was  prevented  from 
navigating  his  barges  in  the  aneient  course. 

Plea  :  that  defendants  were  a  Railway  Company  inoorporated  by  an  act  embodying  the  Lands 
ClsHises  Consolidation  Act,  1845,  and  the  Railways  Clauses  Consolidation  Aet»  1845 :  That, 
before  the  passing  of  the  speoial  aei  and  the  oommitting  of  the  grievances,  the  requisite  par- 
liamentary plans  and  sections  and  books  of  referenee  were  deposited  with  the  proper  clerks  of 
the  peace :  That  by  the  special  act  it  was  enacted  that,  subject  to  the  provisions  of  that  act  and 
of  the  inoorporated  aete,  it  should  be  larful  for  defendants  to  make  and  maintain  the  railway 
in  the  line,  and  on  the  lands,  delineated  and  described  in  the  plans  and  books  of  reference : 
That  the  said  part  of  the  bed  of  the  river  was  in  the  line  and  among  the  lands  so  delineated 
suid  described :  whereupon  defendants,  at  the  times  when,  Ac,  for  the  purpose  of  conftrucUng 
the  railway,  did,  under  the  powers  in  the  said  acts,  enter  on  the  said  part  of  the  bed  of  the 
river  and  make  part  of  the  railway  thereon,  and  commit  the  supposed  grievances,  the  same 
being  necessary  for  the  making,  Ae.,  the  raUway,  as  they  lawfully,  Ac  Replication:  Da 
Izijurift. 
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Od  the  trial,  the  allegations  in  the  plea  were  prored  as  laid ;  bat  defendants  gave  no  erldcnoe  of 
the  preliminary  steps  having  been  taken  which  would  have  been  necessary  under  the  acta  if 
they  had  sought  to  have  the  ownership  of  the  locus  in  quo  vested  in  them  as  purehaien  oadtr 
the  acts.    Verdiot  for  defendants. 

H«ild,  on  motion  for  a  new  trial  or  for  judgment  non  obstante  veredicto:  1.  Tba^  as  the  deelsn« 
tion  did  not  claim  for  the  plainUffs  any  interest  in  the  soil,  but  merely  a  public  right  of  war, 
the  question  of  ownership  was  irrelevant,  and  it  was  not  neoessary  for  the  defendants  eidier  t4» 
allege  or  prove  that  such  preliminary  steps  had  been  taken. 

2.  That  the  first  clause  of  sect  16  of  the  Railway  Clauses  Consolidation  Act,  1845  (as  to  work* 
to  be  executed  by  the  Company),  empowers  companies  to  execute  such  works  in  navigsUe 
rivers,  and  is  not  by  the  seoond  olause  of  that  aeotion  restricted  to  woriu  in  rivers  not  ssTi> 
gable. 

S.  That,  although  the  proviso  at  the  end  of  sect.  18  requires  that  in  the  exercise  of  the  powers 
the  Company  *<  shall  do  as  little  damage  as  can  be,"  the  plea,  which  did  not  allege  that  tbe 
defendants  had  done  as  little  dAmage  as  oould  be,  was  not  bad  for  that  omission. 

Case.  The  first  count  charged  an  obstruction  by  the  defendants  of 
a  common  highway :  it  is  unnecessary  to  make  further  reference  to  thia 
count  or  the  proceedings  thereon.  The  second  count  alleged  that  at 
the  times  of  the  committing  of  the  grievances  there  was,  and  still  of 
right  ought  to  be,  a  certain  public  nayigable  river  called  the  river  Onse, 
running  through  the  counties  of  Bedford  and  Huntingdon,  the  water 
^.Q-,  of  which  said  *river  had  of  right  flowed  and  still  of  right  ouglt 
-*  to  flow  in  its  ancient  and  accustomed  channels  and  courses,  to 
wit,  along  thd  east  and  west  sides  of  a  certain  island  called  FoUej 
Island,  without  any  obstruction  to  the  navigation  thereof:  that  the 
plaintiffs  were  lawfully  possessed,  as  of  their  own  property,  of  divers 
barges  laden  with  coal  of  the  plaintiffs ;  and  which  said  barges  so  laden 
the  plaintiffs  were  navigating  in  and  along  the  said  river  Ouse,  to  wit,  a 
certain  part  of  the  said  river  to  the  east  of  the  said  island:  yet  defend- 
ants, well  knowing,  &;c.,  but  contriving,  &;c.,  on,  &c.,  wrongfully  and 
injuriously  put  and  placed,  and  caused  and  procured  to  be  put,  &c., 
divers  large  quantities  of  earth,  soil,  mould,  stones,  materials,  and 
rubbish  into  the  said  river,  and  in  and  upon  the  bed  thereof,  to  wit,  in 
and  upon  that  part  of  the  bed  of  the  said  river  lying  to  the  east  of 
Folley  Island,  and  there  wrongfully  and  injuriously  kept,  4c.,  and 
thereby  and  therewith  wrongfully  and  injuriously  choked  and  filled  up 
the  said  river  inrits  ancient  channel  and  course,  to  wit,  the  parts  last 
aforesaid,  and  then  penned  up  and  penned  back  the  water  of  the  said 
river,  and  hindered  and  prevented  the  same  from  running  and  flowing 
in  and  along  its  usual  and  accustomed  channels  and  course,  or  in  so 
ample  and  beneficial  a  maf-ner  as  the  same  otherwise  would  have  done: 
by  means  of  which  said  several  premises  the  plaintiffs  during  all  the 
time  aforesaid  were  hindered  and  prevented  from  passing  with,  and  from 
navigating,  their  said  barges  so  laden  as  aforesaid,  in  and  along  the  said 
river  in  its  ancient  channels  and  course,  to  wit,  the  said  part  of  the  sud 
river,  as  they  otherwise  might  and  could  have  done ;  and  thereby  had 
lost,  &C. 

The  defendants  pleaded  (with  other  pleas),  fourthly,  to  the  seoond 
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count,  that  they,  before  and  at  the  time  *of  the  committing,  &c.,  r^coo 
were,  and  still  are,  the  company  incorporated  by  an  act  passed  in  ^ 
the  session  of  parliament  held,  &c.  (9  k  10  Vict.  c.  Ixxi.,  local  and  per- 
sonal, public),  «<  for  making  a  railway  from,"  &c.,  "to  be  called  «The  Great 
Northern  Railway.' "  That  the  acts  of  Parliament  made  and  passed,  &c. 
(The  Lands  Glauses  Consolidation  Act,  1845;  8  &  9  Yict.  c.  18,  and  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20),  were 
and  are  incorporated  with,  and  form  part  of,  the  said  in  that  plea  first 
above  mentioned  act  of  Parliament ;  and  that,  before  and  at  the  time 
of  the  passing  the  special  act,  and  before  the  committing,  &c.,  certain 
plans  and  sections  of  the  undertaking,  to  wit,  the  railway  in  the  said 
acts  mentioned,  showing  the  lines  and  levels  thereof,  and  also  books  of 
reference  containing  the  names  of  the  owners,  lessees,  and  occupiers 
of  the  lands  through  which  the  same  was  intended  to  pass,  had  been 
and  were  deposited  with  the  clerks  of  the  peace  of  divers  counties  in 
England,  and,  amongst  others,  with  the  clerks  of  the  peace  for  the 
counties  of  Bedford  and  Huntingdon.  That  in  and  by  the  said  first- 
mentioned  act  it  was  enacted  that,  subject  to  the  provisions  in  that  act 
and  the  acts  incorporated  therewith,  it  should  be  lawful  for  the  defend- 
ants to  make  and  maintain  the  said  railway  and  works  in  the  line  and 
upon  the  lands  delineated  and  described  on  the  said  plans  and  books  of 
reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
should  be  required  for  that  purpose.  That  the  said  part  of  the  bed  of 
the  river  lying  to  the  east  of  FoUey  Island  was  in  the  line  and  among 
the  lands  delineated  in  the  said  plans  and  described  in  the  said  books 
of  reference :  whereupon  defendants  did  afterwards,  to  wit,  at  the  times 
when,  &c.,  for  the  purpose  of  making  and  constructing  the  railway  in 
the  said  act  ^mentioned  and  under  and  by  virtue  of  the  powers  r^cnq 
and  provisions  in  the  said  act  and  the  acts  of  Parliament  there-  ^ 
with,  incorporated,  and  not  otherwise,  enter  upon  the  same  part  of  the 
bed  of  the  river,  and  did  then  and  at  the  said  times  when,  &c.,  make 
and  construct  part  of  the  said  railway  thereon,  and  did  in  and  upon  the 
said  part  of  the  bed  of  the  said  river  commit  the  said  supposed  griev- 
ances; the  said  supposed  grievances,  and  each  and  every  of  them, 
being  necessary  for  the  purpose  of  making,  constructing,  and  main- 
taining the  said  railway  and  undertaking ;  as  they  lawfully,  &c.  Yerifi* 
cation. 

Replication :  De  injurifi.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Huntingdon  Summer 
Asdizes,  1^0,  it  appeared  that,  at  the  point  of  the  obstruction  com- 
plained of,  the  river  Ouse  was  divided  into  two  navigable  branches 
running  east  and  west  of  an  island  called  FoUey  Island ;  and  that  the 
railway  was  carried  on  an  embankment  built  upon  and  along  the  bed 
of  the  eastern  branch,  whereby  that  branch  was  completely  and  per- 
manently obstructed,  the  western  branch  being  left  navigable  as  before. 

VOL.  XVI.— 46  2  H 
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The  defendants  proved  'the  several  allegations  in  their  fourth  plea,  but 
did  not  give  any  evidence  of  their  having  taken  any  of  the  preliminary 
steps  required  by  the  incorporated  acts  where  a  Railway  company  seeks 
to  acquire  the  ownership  of  land  by  purchase  under  the  provisions  of 
those  acts ;  and  the  plaintiffs  objected  that,  in  the  total  absence  of 
such  evidence,  the  verdict  on  the  issue  raised  on  the  fourth  plea  oaght 
to  be  entered  for  the  plaintiffs.  The  learned  Judge  overruled  the 
objection :  and,  under  his  direction,  a  verdict  was  found  for  the  defend- 
ants on  the  issue  raised  on  the  fourth  plea,  and  for  the  plaintiffs  on  all 
the  other  issues. 

*In  the  following  Michaelmas  vacation,(a)  0*JUallef/,  for  the 
plaintiffs,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection,  and  also  for  judgment  for  the  plaintiffs,  on  the  issue  on 
the  fourth  plea,  non  obstante  veredicto,  on  the  ground  that  the  plea 
did  not  show  that  the  defendants  had  taken  the  said  preliminary  stepa, 
or  that  in  executing  the  work  they  had  done  as  little  damage  as  could 
be ;  and  that  no  statute  authorized  the  construction  of  such  works  in 
the  bed  of  a  navigable  river. 

Wells  and  Phipsan  now  showed  cause.(i) — This  is  not  an  action  of 
trespass  for  an  encroachment  on  the  soil  of  the  plaintiffs,  but  an  action 
on  the  jcase  for  obstructing  a  way  over  which,  without  claiming  any 
interest  in  the  soil,  they  had  a  right  of  passage.  The  defendants, 
also,  do  not  by  this  plea  claim  any  interest  in  the  soil,  but  rely  on  the 
powers  given  them  by  the  acts  to  interfere  with  the  river,  no  matter 
in  whom  the  soil  may  be  vested.  The  question  of  ownership  is  there- 
fore irrelevant ;  and  proof  that  the  defendants  had  taken  the  necessary 
formal  steps  for  having  that  ownership  vested  in  themselves  could  not 
be  required. 

The  real  question  is  as  to  the  extent  of  their  powers.  By  stat.  8  k 
9  Vict.  c.  20,  s.  16,  they  are  empowered,  for  the  purpose  of  construct- 
ing the  railway,  or  the  accommodation  works  connected  therewith, 
(<to  execute  any  of  the  following  works;"  (<They  may  make  or  con- 
struct, in,  upon,  across,  under,  or  over  any  lands,  or  any  streets, 
roads,"  &c.,  «<rivers,"  &c.,  «or  other  waters,  within  the  lands  described 
in  the  said  plans,  or  mentioned  in  the  said  books  of  reference  or  any 
♦^Q11  '''correction  thereof,  such  temporary  or  permanent  inclined  planes, 
-^  tunnels,  embankments,"  &c.,  « roads,  ways,  passages,  conduits, 
drains,  piers,  arches,  cuttings,  and  fences  as  they  think  proper ;"  and 
<(may  alter  the  course  of  any  rivers  not  navigable,"  &c;,  <<  within  such 
lands,  for  the  purpose  of  constructing  and  maintaining  tunnels,  bridges, 
passages,  or  other  works  over  or  under  the  same,  and  divert  or  alter,  as 
well  temporarily  as  permanently,  the  course  of  any  such  rivers  or 
streams  of  water,"  &c.,  ''in  order  the  more  conveniently  to  carry  the 

(a)  The  motion  was  made  at  this  time  by  leave  of  the  Court 

(6)  Before  Lord  Campbell,  C.  J.|  PattesoMi  Colbbioob,  and  Wiqwolam,  Js. 
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same  orer  or  under  or  by  the  side  of  the  railway,  as  they  may  think 
proper."    The  declaration  does  not  charge  any  alteration  in  the  coarse 
of  the  rirer,  as  to  which  there  might  have  been  a  difference  between  a 
navigable  river  and  a  river  not  navigable :  it  only  charges  an  obstruction 
of  the  channel,  as  to  which  the  enactment  makes  no  distinction  between 
navigable  rivers  and  rivers  not  navigable,  but  gives  the  powers  equally 
over  all.     The  allegations  in  the  count  would  be  sustained  by  proof 
that  a  single  pier  had  been  erected  in  the  bed  of  the  river :  but  neither 
the  erection  of  a  pier  in  the  river's  bed,  nor  the  narrowing  its  channel, 
id  an  alteration  of  the  course  of  the  river.    [Lord  Campbell,  G.  J. — 
It  has  been  decided  that  the  erection  of  a  pier  in  a  navigable  river  is 
not  necessarily  a  nuisance.(a)]     On  the  construction  contended  for  by 
the  plaintiffs,  the  powers  given  as  to  rivers  would  be  nugatory ;  for,  if 
a  partial  obstruction  or  narrowing  of  the  channel  is  to  be  regarded  as 
an  alteration  of  the  cursus  aqu»,  the  throwing  a  bridge  like  London 
Bridge  over  a  river  is  so  too.     La  Attorney-General  v.  *South-  r^^qo 
ampton  Railway  Company,  9  Sim.  78,  the  defendants  were  pro-  ^ 
ceeding  to  erect  a  bridge  over  a  turnpike  road,  under  a  special  aet,  one 
section  of  which  authorized  them  to  erect  bridges  over  turnpike  roads, 
so  as  to  leave  a  clear  and  open  space  under  every  arch,  of  not  less  than 
fifteen  feet ;  another  section  required  the  Company  to  make  substituted 
roads  instead  of  roads  cut  through,  divided,  raised,  sunk,  or  taken  ;  the 
bridge,  as  designed,  would  have  had  the  effect  of  leaving  a  space  under 
the  arch  of  only  twenty-four  feet,  which  was  much  less  than  the  average 
width  of  the  road.    It  was  contended  that  the  Company  were  not  entitled 
to  substitute  so  contracted  a  road :  but  Shadwsll,  Y.  C,  held  that  the 
narrowing  of  the  width  of  the  road  within  the  statutory  powers  was 
not  an  excess  of  the'  Company's  authority.     Sect.  17  of  stat.  8  &  9 
Vict.  c.  20,  requiring  the  consent  of  the  Admiralty  to  works  below  high 
water  mark,  and  the  provisions  in  the  special  act  for  the  protection  of 
certain  specified  rivers,(i)  would  be  unnecessary  if  the  Company  are 
not  authorized  by  the  16th  section  to  construct  works  "  in"  and  <<  upon" 
the  bed  of  a  river ;  the  shore  of  a  tidal  stream  is  part  of  its  bed. 
[Lord  Campbell,  C.  J.-^The  bed  of  a  river  is  the  alvem,  as  distin- 
guished from  the  shore,  and  from  places  where  floodwaters  occasionally 
collect :  the  point  was  under  consideration  in  a  bridge  case  from  Oxford- 
8hire.(c)]    In  Ramsden  v.  Manchester,  South  Junction,  and  Altrincham 
Railway  Company,  1  Exch.  723,t  the  plaintiff  *sued  in  trespass  r^rf-qo 
for  breaking  and  entering  his  close :  it  has,  therefore,  no  bearing  ^ 
on  the  present  case. 

(a)  Phip9on,  on  this  pointy  afterwardB  mentioned  Regina  v.  Betts,  Maj  22d,  1850.  A  notice  ot 
ibis  case,  so  far  as  it  bears  on  the  above  point,  will  be  foand  at  tlio  end  of  the  present  Tolnme. 

(6)  Stat  0  ai  10  Vict.  c.  Izxi.,  by  sa.  106,  107,  147, 148,  1-49,  172,  to  180,  and  191,  regulates  or 
provides  against  the  obstruotion  or  diversion  of  the  rivers  therein  named. 

(c)  Res  V.  Oxfordshire,  1  B.  A  Ad.  289  (B.  C.  L.  R.  voL  20).  See  Regina  v.  Derbyshire,  2  Q. 
B  745,  755  (E.  C.  L.  R.  voL  42). 
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O'Malley  and  WorUedgey  contrd,. — The  acts  complained  of  constitute 
an  alteration  of  the  coarse  of  the  river ;  the  declaration,  indeed,  admits 
of  a  more  limited  construction :  but  the  pleas  have  put  upon  it  the 
larger  construction,  and  justify  for  an  alteration :  had  they  been  less 
general,  the  plaintiffs  would  have  newly  assigned  a  complete  obstruction. 
On  any  view  of  the  pleadings,  the  pleas  ought  to  have  shown  compliance 
with  the  preliminaries  required  by  the  general  act :  the  special  act  is  a 
contract  with  the  public  (Blakemore  t^.  The  Glamorganshire  Canal  Com- 
pany, 1  Mylne  &  E.  154,  162),  incorporating  the  provisions  of  the 
general  acts,  stat.  8  &  9  Vict.  c.  18,  s.  84,  which  requires  the  price  to 
be  paid  before  the  Company  enters  on  any  land  required  to  be  purchased 
or  permanently  used  for  the  purposes  and  under  the  powers  of  the  act, 
and  Stat.  8  &  9  Vict.  c.  20,  s.  6,  as  to  compensation  to  parties  injuriously 
affected:  the  pleas  do  not  affect  to  show  any  compliance  with  these 
provisions.  It  is  urged  that  this  is  the  case,  not  of  an  owner,  but  of  a 
stranger  complaining  of  a  public  nuisance.  But  a  parish  may  complain 
of  the  stopping  up  of  one  of  the  branches  of  a  navigable  river,  whereby 
that  parish  has  been  entirely  deprived  of  it ;  and  that,  in  reality,  is  the 
case  here.  The  contemplated  injury  being  public,  no  individual  bad 
any  locus  standi  to  oppose  it  in  Parliament.  The  tbing  whicb  has  been 
done  could  not,  even  if  authorized  by  the  acts,  be  legally  done  without 
^f-QAn  acquiring  the  ownership  or  making  full  ^compensation :  and  the 
-*  only  way  in  which  the  public  can  be  protected  is  by  compelling 
the  Company  to  show  that  they  have  done  everything  essential  to  the 
legality  of  their  conduct. 

The  pleas  are  bad  also  on  the  ground  that  they  do  not  allege  com- 
pliance with  the  proviso  at  the  end  of  sect.  16  of  stat.  8  &  9  Vict.  c. 
20,  that  « the  Company  shall  do  as  little  damage  as  can  be :"  the  import- 
ance of  which  is  shown  by  Manser  v.  The  Northern  and  Eastern  Counties 
Railway  Company,  2  Railw.  Cases,  880.(a)  It  is  only  by  holding  a 
compliance  with  this  proviso  to  be  material  that  the  construction  which 
the  defendants  give  to  the  body  of  the  enactment  can  be  supported. 
[WiOHTMAN,  J. — These  words  do  not  enter  into  the  authority  to  do  the 
act,  but  apply  to  the  damage  which  may  occur  in  doing  it.  Lord 
Campbell,  C.  J. — They  are  like  the  words  which  occur  in  the  common 
justification  in  trespass,  «  doing  no  unnecessary  damage,"  &c.] 

The  main  question  is  on  the  construction  of  the  16th  section  of  stat. 
8  &  9  Vict.  c.  20.  Many  of  the  powers  therein  given  are  altogether 
inapplicable  to  many  of  the  subject-matters  to  which  the  enactment 
relates :  they  must  therefore  be  taken  reddendo  singula  singulis :  the 
second  clause  shows  what  words  are  properly  applicable  to  rivers ;  the 
expression  '<  other  works*'  in  that  clause  means  works  ejasdem  generis, 
such  as  culverts :  this  clause  also,  by  limiting  the  powers  as  to  rivers 
not  navigable,  shows  that  the  first  clause  is  not  to  be  so  construed  as  to 

(a)  V.  ChanoeUor  of  England  and  Lord  CbanoeUor,  1841. 
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give  Iftrger  powers  over  navigable  rivers.  The  protection  afforded  to 
roads  and  canals  by  sects.  11  and  46  does  not  extend  to  rivers ;  and 
sect.  17  does  not  ^extend  to  the  beds  of  rivers.  Several  of  the  r^cqr 
matters  mentioned  in  the  first  clause  of  sect.  16,  such  as  roads,  ^ 
canals,  &c.,  are  also  made  the  subjects  of  special  provisions  in  other 
sections  of  the  act,  just  as  rivers  are  made  the  subject  of  a  special  pro- 
vision in  the  second  clause :  this  shows  that  the  first  clause  is  not  to 
receive  the  enlarged  construction  which  has  been  contended  for. 

Our.  adv.  vuU. 

Patteson,  J.,  on  a  subsequent  day  of  this  vacation  (February  22d), 
delivered  judgment.  After  having  shortly  stated  the  pleadings,  his 
Lordship  said : 

Upon  the  trial  it  was  contended  for  the  plaintifis  that  the  defendants 
under  this  plea  were  bound,  not  only  to  show  that  the  part  of  the  river 
obstructed  was  delineated  and  described  in  the  plans  and  books  of 
reference  and  was  used  for  the  necessary  construction  of  the  railway, 
but  also  that  all  notices  required  by  the  acts  for  the  purchase  of  such 
part  of  the  river  from  the  owners  of  the  bed  of  it  had  been  given,  and 
all  other  things  done,  which  were  requisite  to  vest  that  part  of  the  bed 
of  the  river  in  the  Company.  The  learned  Judge  told  the  jury  that 
the  allegations  in^the  plea  did  not  make  such  proof  necessary :  and  they 
found  a  verdict  for  the  defendants. 

A  rule  nisi  for  a  new  trial  has  been  obtained  on  the  ground  of  mis- 
direction in  this  respect.  Also  for  judgment  non  obstante  veredicto,  on 
the  ground  that,  if  the  Judge  was  right  in  his  construction  of  the  plea, 
the  plea  is  bad  for  the  want  of  averments  that  those  various  acts  had 
been  done  which  it  had  been  insisted  ought  to  have  been  proved  at  the 
trial ;  and,  further,  upon  the  Aground  that  none  of  the  acts  of  r^crof* 
Parliament  authorized  the  Company  to  construct  their  railway  ^ 
upon  the  bed  of  the  navigable  part  of  the  river. 

This  rule  has  been  argued  before  us :  and,  upon  consideration,  we 
are  of  opinion  that  the  learned  Judge  was  right  in  the  construction 
which  he  put  upon  the  plea,  and  therefore  that  there  is  no  ground  for 
granting  a  new  trial. 

With  respect  to  judgment  non  obstante  veredicto,  we  are  of  opinion 
that,  as  against  the  plaintiffs  in  this  action,  who  had  no  interest  in  the 
soil  in  the  bed  of  the  river,  but  have  only  the  right  of  passage  on  the 
navigable  highway  common  to  all  the  Queen's  subjects,  it  was  not 
necessary  for  the  defendants  to  aver  and  prove  that  they  had  taken  the 
proper  steps  to  vest  in  them  the  ownership  of  the  bed  of  the  river.  If 
they  were  entitled  by  the  acts  of  Parliament  to  convert  a  portion  of  the 
navigable  river  into  a  railway,  and  so  to  obstruct  and  do  away  with  a 
portion  of  the  navigable  channel,  it  cannot  be  material  to  the  public  at 
large,  or  to  those  persons  who  were  in  the  habit  of  navigating  that 
portion,  whether  the  ownership  of  the  bed  of  the  river  in  that  portion 
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has  been  effectually  transferred,  or  whether  any  one  entitled  to  com- 
pensation in  respect  of  such  ownership  has  or  has  not  been  satisfied. 

The  remaining  question  is,  whether  the  defendants  were  authorized 
by  any  act  of  Parliament  to  construct  their  railway  upon  the  bed  of  the 
navigable  part  of  the  river.  The  act  on  which  the  defendants  rely  is 
8  &  9  Vict.  c.  20,  8.  16  (The  Railway  Clauses  Consolidation  Act, 
1845),  which  provides  that,  for  the  purpose  of  constructing  the  railway, 
they  may  <<  make  or  construct,  tti,  ifpon,  across,  under,  or  over  any 
lands,  or  any  streets,  hills,  valleys,  roadSj  railroads,  or  tramroads, 
n^cqn-i  rivers^  canals,  ^brooks,  streams,  or  other  waters,  within  the  lands 
-^  described  in  the  said  plans,  or  mentioned  in  the  said  books  of 
reference  or  any  correction  thereof,  such  temporary  or  permanent 
inclined  planes,  tunnels,  embanhmenUj  aqueducts,  bridges,  roacb,  ways, 
piissages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences,  as  they 
shall  think  proper." 

They  have  here  constructed  an  embankment  and  road,  in  and  upon 
the  river  described  in  the  plan  and  mentioned  in  the  books  of  reference. 

The  word  <<  rivers"  is  here  used  without  any  qualification,  and  would 
seem  therefore  to  include  navigable  rivers  as  well  as  rivers  not  naTiga- 
ble ;  especially  as  the  word  <<  roads,"  here  also  used,  plainly  incladea 
highways,  along  which  the  public  have  full  as  extensive  a  right  of  pass- 
age as  they  have  along  navigable  rivers.  Other  provisions  are  intro- 
duced into  the  act  as  to  the  mode  of  using  roads,  but  none  as  to  the 
mode  of  using  navigable  rivers.  Whether  such  provisions  were  inten- 
tionally omitted,  and  if  so  for  what  reason,  we  cannot  tell :  but  we 
cannot  see  that  such  omission  justifies  us  in  qualifying  the  meaning  of 
the  word  <<  rivers"  in  this  clause,  or  in  effect  adding  the  words  <<  not 
navigable,"  which  are  not  to  be  found  in  the  clause  itself. 

The  plans  and  books  of  reference  would  be  before  the  legblatnre 
when  the  special  act  for  constructing  this  railway  was  passed:  and, 
although  it  may  be  true,  as  was  suggested,  that  no  particular  individual 
felt  so  much  interest  in  opposing  the  act,  by  reason  of  the  insertion  of 
a  portion  of  this  navigable  river  in  such  plans  and  books,  as  to  make  it 
a  subject  of  controversy  during  the  progress  of  the  act,  yet  we  are 
not  warranted  in  supposing  that  the  legislature  overlooked  such  inser- 
tion, or  in  limiting  *the  operation  of  the  plain  words  which  the 
legislature  has  employed. 

The  subsequent  part  of  the  clause  in  question  was  relied  on  by  the 
plaintiffs,  which  provides  that  the  Company  may  <<  alter  the  course  of 
any  rivers  not  navigable^**  <<  within  such  lands,  for  the  purpose  of  con- 
structing and  maintaining  tunnels,  bridges,  passages,  or  other  works 
over  or  under  the  same,  and  divert  or  alter,  as  well  temporarily  as  per- 
manently, the  course  of  any  $ueh  rivers,"  <<  in  order  the  more  conveni- 
ently to  carry  the  same  over  or  under  or  by  the  side  of  the  railway,  as 
they  may  think  proper :"  and  it  was  urged  that  the  Legblature  mani- 
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festly  intended  to  confine  the  power  of  diverting  and  altering  the  course 
of  rivers  to  those  which  are  not  navigable,  which  would  be  eiitirely 
frustrated  if  the  word  "rivers,'*  in  the  prior  part  of  the  clause,  were 
held  to  include  navigable  rivers,  since  the  language  used  in  that  prior 
part  is  so  comprehensive  as  to  include  the  power  of  diverting  and  alter- 
incr  the  course  of  the  rivers  there  mentioned.  But  we  think  that  this 
reasoning  is  not  sound.  The  prior  part  of  the  clause  gives  only  the 
power  of  constructing  works  in  and  upon  rivers  within  the  lands  de- 
scribed in  the  plans  and  books  of  reference ;  yet  we  think  not  so  as  to 
divert  or  alter  the  entire  course  of  such  rivers,  or  to  obstruct  the  whole 
navigation  of  them,  if  navigable ;  for  we  cannot  suppose  that  the 
Legislature  would  permit  such  lands  to  be  included  in  the  plans  and 
books  of  reference  as  would  enable  the  Company  so  to  divert  or  alter 
the  entire  course  of  navigable  rivers,  or  to  obstruct  the  entire  naviga- 
tion of  them.  But  the  latter  part  of  the  clause  which  does  apply  to 
such  entire  diversion  and  alteration  of  the  course  of  rivers  is  expressly 
confined  to  those  which  are  not  navigable.  The  one  *contem-  r^^f-qq 
plates  the  appropriation  of  a  part  of  the  river  to  the  uses  of  the  ^ 
railway,  leaving  the  residue  of  it  in  its  usual  course  and  the  navigation 
of  that  residue  unimpeded,  where  it  is  a  navigable  river ;  the  other  con- 
templates the  entire  destruction  of  the  whole  course.  The  erecting 
anything  in  a  navigable  river  or  upon  a  highway,  which  would  be  a 
nuisance  if  not  authorized  by  act  of  parliament,  cannot  by  any  reason- 
able construction  of  language  be  considered  as  a  diverting  or  altering 
the  course  of  such  river  or  highway.  No  doubt  such  an  erection  in  a 
navigable  river,  by  preventing  the  water  from  flowing  at  all  along  the 
site  of  the  erection,  would  prevent  the  water  of  the  river  from  flowing 
in  it9  accustomed  channels  and  course  in  so  ample  a  manner  as  it  other- 
tmse  ufould  have  done,  which  is  the  language  used  in  this  declaration : 
but  that  is  a  very  different  thing  from  diverting  or  altering  the  course 
of  the  river  within  the  meaning  of  the  statute  8  &  9  Vict.  c.  20. 

For  these  reasons  we  are  of  opinion  that  the  plea  objected  to  is  suffi- 
cient, and  that  the  rule  which  has  been  obtained  must  be  discharged. 
There  was  a  cross  rule  for  a  new  trial  obtained  by  the  defendants  as 
regarded  the  grievances  complained  of  in  the  first  count  of  the  declara- 
tion, which  were  for  obstructing  a  road  leading  to  the  river.  This  rule 
was  granted  on  the  ground  of  the  verdict  for  the  plaintiffs  being  against 
evidence.  It  has  not  been  argued:  but  it  is  agreed  that  that  rule 
should  be  discharged  by  consent.  Rules  di8charged.(a) 

«  Beportdd  bj  R.  HaU,  Bi^. 
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^f.f^^  *AUSTIN  and  DAVIS  t>.  The  MANCHESTER,  SHEFFIELD 
J      and  LINCOLNSHIRE  RaUway  Company.    Feb.  3. 

DeelMration  in  oaM  alleged  Ihrnt  dofendaota  were  proprietora  of  a  railway  and  carriages  used  f«r 
the  conveyance  of  horses  from  N.  to  S.,  for  hire ;  that  plaintiffs,  at  request  of  defendants,  deli- 
vered to  them,  and  they  received,  horses  to  be  carried  for  plaintiffs  by  defendants  in  a  carriage, 
for  reward,  flrom  N.  to  8.  That,  while  the  horses  were  being  eo&Toyed  in  the  oarriage  (whieb, 
with  the  locomotiye  power  thereof,  was  then  in  the  management  of  defendants),  a  wheel  of 
the  carriage  took  fire,  of  which  defendants  at  a  convenient  time  and  place  had  notice,  and 
were  requested  by  plaintiffs  not  to  persist  In  farther  eanying  the  horses  in  the  carriage ;  but 
defendants  persisted;  and  the  wheel  took  fire  again*  for  want  of  dne  preoantioa ;  and  broke; 
and  the  carriage  was  consequently  thrown  out  of  its  proper  position,  and  the  horses  wer« 
injured. 

Plea :  that  plaintiffs  did  not  deKver,  nor  defendanls  reertTe,  the  horses  to  be  eatriedy  nodo  et 
formi.    Issue  thereon. 

It  was  proved  that;  when  the  horses  were  delivered  to  defendants,  plaintiffs  signed  a  ticket, 
whereby  the  owner  of  the  goods  conveyed  undertook  to  bear  all  the  ri^  of  ii^ury  by  convcy- 
anee  and  other  contingencies,  and  was  required  to  see  to  the  effloienoy  of  the  carriage  befoie 
he  allowed  his  horses  to  be  placed  therein,  the  charge  being  for  the  use  of  tiie  carriages  and 
the  locomotive  power,  only ;  and  the  proprietors  of  the  earriages  were  not  to  be  responsible  for 
any  defect  in  them,  unless  complaint  was  made  before  the  carriages  left  the  station,  nor  for 
any  damage  to  horses  travelling  in  their  vehicles,  however  caused.  It  was  ftirther  shows 
that  parties  sending  horses  on  these  terms  paid  a  lower  price  than  for  sending  in  the  ordinsiy 
mode. 

Held,  that  the  tmverse  taken  by  the  plea  was  material,  and  that  the  defendants  were  entiUed  ts 
a  verdict  on  the  issue. 

Case.  The  declaration  contained  two  counts.  The  second  count 
stated  that,  whereas  defendants  heretofore,  to  wit,  21st  February,  1849, 
and  before  and  at  the  time  of  the  committing,  &c.,  were  the  proprietors 
of  a  certain  railway,  to  wit,  The  Manchester,  Sheffield  and  Lincolnshire 
Railway,  and  of  certain  carriages  used  by  them  for  the  carriage  and 
conveyance,  of  passengers,  horses,  cattle,  goods  and  chattels,  in,  upon, 
and  along  the  said  railway  and  certain  other  railways,  to  wit,  The  East 
Lincolnshire  Railway  and  The  Eastern  Counties  Railway,  from  a  cer- 
tain place,  to  wit,  New  Holland,  in  the  county  of  Lincoln,  to  a  certain 
other  place,  to  wit,  the  Shoreditch  station  of  The  Eastern  Counties 
Railway  in  the  county  of  Middlesex,  for  hire  and  reward  to  the  de- 
fendants in  that  behalf;  and  thereupon  plaintiffs,  heretofore,  to  wit, 

*^011  *^^*  ^^*'  ^f*^^^^^^^  ^^  ^^^  request  of  defendants,  delivered  and 
^  caused  to  be  delivered  to  defendants,  at  New  Holland,  and  de- 
,fendajit8  then  accepted  and  received  of  and  from  plaintiffs,  divers,  to 
wit,  thirty  horses,  &c.,  of  great  value,  &c.,  of  plaintiffs,  to  be  carried 
for  plaintiffs  by  defendants,  to  wit,  in  the  said  carriages  of  defendants, 
and  in,  upon,  and  along  the  said  railways  respectively,  for  reward  to 
defendants  in  that  behalf,  to  wit,  from  New  Holland  in  the  county  of 
Lincoln  aforesaid  to  the  Shoreditch  station  of  the  Eastern  Counties 
Railway  in  the  county  of  Middlesex,  and,  on  their  arrival  at  the  last- 
mentioned  place,  to  be  delivered  up  by  defendants  to  plaintiffs :  and 
thereupon  afterwards,  to  wit,  on,  &c.,  aforesaid,  and  after  such  delivery 
by  plaintiffs  and  acceptance  by  defendants  of  the  said  horses,  ke*^  for 
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the  purpose  aforesaid,  the  same  were  placed,  to  wit,  by  defendants,  in 
pursuance  of  such  purpose,  in  certain  carriages  of  defendants,  to  be 
carried  and  conveyed  therein,  in,  upon,  and  along  the  said  railways 
respectively,  to  wit,  from  the  place  in  that  behalf  aforesaid  to  the  place 
also  in  that  behalf  aforesaid :  that  afterwards,  and  after  the  said  horses,  &c., 
had  left  New  Holland  aforesaid,  and  whilst  they  were  being  conveyed 
in,  along,  and  upon  the  said  railways  by  defendants,  in  the  said  carriages 
of  defendants,  to  their  destination  aforesaid,  and  before  they  had  arrived 
thereat,  and  whilst  the  said  carriages  and  the  locomotive  power  thereof 
were  respectively  under  the  management  and  control  of  defendants,  to 
wit,  on,  &c.,  aforesaid,  one  of  the  wheels  of  one  of  the  said  carriages, 
in  which  divers,  to  wit,  seven,  of  the  said  horses,  &c.,  were  then  being 
conveyed  as  aforesaid,  caught  fire,  to  wit,  by  means  of  friction  caused 
by  the  revolution  thereof;  of  which  defendants  then  had  '''due  ri^/*Ao 
notice,  and  were  afterwards,  and  after  the  said  wheel  had  so  ^ 
caught  fire,  to  wit,  at  a  convenient  time  and  place  for  that  purpose,  to 
wit,  when  the  said  last-mentioned  carriage  had  arrived  at  the  next  station 
and  had  stopped  there,  and  whilst  it  was  stopping  there,  and  before  it 
had  reached  its  said  final  destination,  requested,  to  wit,  by  plaintiffs, 
not  to  persist  in  further  conveying  the  said  last-mentioned  horses,  &c., 
in  the  said  carriage,  the  wheel  whereof  had  so  caught  fire ;  which  defend- 
ants then  wholly  refused  to  do ;  and  afterwards,  to  wit,  on,  &c.,  afore- 
said, in  spite  of  such  request  of  plaintiffs,  defendants,  still  having  the 
sole  control  over  and  management  of  the  last-mentioned  carriages  and 
the  said  contents  thereof,  persisted  in  further  conveying,  and  did  con- 
tinue to  convey,  the  said  horses,  &c.,  in  the  said  last-mentioned  carriage, 
to  wit,  from  the  said  last-mentioned  station  and  along  the  said  railways, 
towards  their  destination  aforesaid :  that  afterwards,  and  after  the  last- 
mentioned  carriage  had  left  the  last-mentioned  station,  and  whilst  the 
last-mentioned  horses,  &c.,  were  so  as  last  aforesaid  being  conveyed  b}' 
defendants  on  and  along  the  said  railways  in  the  last-mentioned  carriage, 
and  before  they  had  reached  their  said  destination,  to  wit,  on,  &c.,  the 
said  wheel  of  the  last-mentioned  carriage  again  took  fire,  to  wit,  by  and 
for  want  of  due  precaution  against  friction,  and  in  consequence  thereof 
became  and  was  snapped  and  broken,  whilst  the  last-mentioned  horses, 
fcc,  were  so  being  conveyed  as  last  aforesaid :  and  by  reason  thereof, 
and  not  otherwise,  the  last-mentioned  carriage  was  then  thrown  out  of 
its  proper  position  upon  the  rails  of  the  said  railways ;  and  the  last- 
mentioned  horses,  &c.,  then  being  therein,  were  respectively,  by  means 
of  the  *last-mentioned  premises,  thrown  violently  down,  and  p^ccno 
greatly  lamed  and  otherwise  injured,  insomuch  that,  Ac.  (descrip-  *- 
tioa  of  damage). 

Plea  6,  to  the  second  count.  That  plaintiffs  did  not  deliver,  or  cause 
to  be  delivered,  to  defendants,  nor  did  defendants  accept  or  receive  of 
or  from  plaintiffs,  the  horses,  ftc,  in  the  second  count  mentioned,  to  h^ 
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carried  by  defendants  for  plaintiffs,  in  manner  and  form,  &c. :  conclusion 
to  the  country.     Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  Hilary 
term,  1850,  it  appeared  that  the  horses  were  placed  in  trucks  at  New 
Holland ;  and,  at  the  time,  a  ticket,  of  which  the  following  is  a  copy, 
was  signed  by  the  plaintiff  Davis  on  behalf  of  the  plaintiff  Austin,  who 
could  not  write.  The  ticket  was  a  printed  form,  with  blanks  to  be  filled 
up  according  to  the  particular  case. 

"  Manchester,  Sheffield  and  Lincolnshire  Railway, 

Lincolnshire  division. 
Ticket  for  horses,  cattle,  sheep,  pigs,  dogs,  and  live  stock  of  every 
description. 

Date  Feb.  22,  1849. 
No.  28. 

From  New  Holland  to  London 

3.  Trucks  Horses  @  JE7  10«. 
Cattle  @ 

@ 

@ 

@  


E. 

C. 

B. 

£. 

1. 

i. 

22 

10 

0 

This  ticket  is  issued,  subject  to  the  owner's  undertaking  to  bear  all 
♦find!  *^®  ^^^^  ^^  injury  by  conveyance  and  *other  contingencies ;  and 
-'  the  owner  is  required  to  see  to  the  efficiency  of  the  carriage  be 
fore  he  allows  his  horses  or  live  stock  to  be  placed  therein :  the  charge 
being  for  the  use  of  the  railway  carriages  and  locomotive  power  only. 
The  Company  will  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  be  made  at  the  time  of  booking, 
or  before  the  same  leave  the  station ;  nor  for  any  damages,  however 
caused,  to  horses,  cattle,  or  live  stock  of  any  description,  travelling  upon 
their  railway,  or  in  their  vehicles. 

I  have  examined  the  carriages,  and  am  satisfied  with  their  sufficiency 
and  safety. 

Signed.    Austin  J^'^^'^'.o' «"*!'.! 

1    owner  s  benali. 

Evidence  was  given  in  support  of  the  allegations  in  the  declaration: 

it  also  appeared  that  twenty-one  horses  were  sent ;  and  that,  if  the 

horses  had  been  sent  in  regular  horse-boxes,  the  price  of  conveyance 

would  have  been  502.     The  jury  found  that  the  accident  was  occasioned 

by  the  fire,  and  that  there  was  negligence  on  the  part  of  the  Company, 

in  proceeding  with  the  carriages.     The  learned  Judge  directed  a  verdict 

to  be  entered  for  the  defendants  on  the  issue  on  the  sixth  plea,  reserving 

leave  to  move  to  enter  a  verdict  for  the  plaintiffs.     A  verdict  was  also 
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fonnd  for  the   defendants  on  issues  upon  pleas  to  the  first  count. 
Damages  were  assessed  contingently. 

In  Easter  term,  1850,  Humfrey  obtained  a  rule  nisi  to  enter  a  ver- 
dict for  the  plaintiffs  on  the  issue  on  the  sixth  plea,  and  for  judgment 
Qon  obstante  yeredicto.(a) 

*Sir  F.  Thmger  now  showed  cause. — The  sixth  plea  was  not  rn^nr^f- 
supported  by  the  evidence.  The  duty  is  insisted  upon  as  arising  ^ 
on  a  contract,  which  is  set  out ;  but  the  contract  set  out  is  a  general 
contract  to  carry  and  deliver  (with  no  limitation  beyond  the  ordinary 
exceptions  implied  at  law),  whereas  the  contract  proved  was  one  of 
specially  limited  liability.  That  a  carrier  may  so  limit  his  liability 
appears  from  Wyld  v.  Pickford,  8  M.  &  W.  448,  468.  Shaw  v.  York 
k  North  Midland  Railway  Company,  13  Q.  B.  847  (E.  C.  L.  R.  vol.  66), 
is  in  point :  it  was  there  held  that  an  allegation  that  horses  were  de- 
livered and  received  «to  be  safely  and  securely  carried,"  was  negatived 
by  evidence  that  the  owner  of  the  horses  had  received  a  notice  that  the 
owner  was  to  undertake  all  risks  of  conveyance  and  the  carrier  would 
not  be  responsible  for  any  injury  or  damage.  There  the  Court  said 
that  <<  the  alleged  duty  of  the  defendants  safely  and  securely  to  carry 
and  convey  the  horses  would  not  arise  upon  such  a  contract''  as  that 
proved. 

Rew  and  TT.  A,  ClarJcj  contrL — There  is  a  fallacy  on  the  other  side, 
in  assuming  that  the  action  is  brought  on  the  contract  contained  in  the 
ticket,  whereas  it  grounded  on  the  tort.  Further,  the  contract  set  out  in 
the  declaration  is  not  inconsistent  with  that  which  is  said  to  be  shown 
on  the  ticket :  there  is  still  an  engagement  to  deliver,  though  there  is 
a  provision  limiting  the  liability.  [Erle,  J. — ^A  qualified  contract  dis- 
proves an  unqualified  contract  without  contradicting  it.  Wiohtman, 
J. — The  declaration  alleges,  in  effect,  a  contract  raising  a  liability  to 
carry,  the  Company  taking  on  itself  the  responsibility  of  providing  against 
defects  in  ♦the  carriages.  Patteson,  J. — ^If  the  special  contract  r^gng 
had  been  set  out,  and  then  the  special  circumstances  alleged,  the 
plaintiff  would  have  raised  the  question  which  he  seems  to*have  meant 
to  raise.]  Shaw  v.  York  &  North  Midland  Railway  Company,  18  Q. 
B.  347  (E.  C.  L.  R.  vol.  66),  was  decided  upon  the  words  «  safely  and 
securely,"  which  do  not  occur  here.  The  ticket  still  leaves  a  duty  in 
the  defendants  which  is  violated  by  the  alleged  breach.  [Coleridge, 
J. — The  plea,  in  denying  the  contract  alleged  in  the  declaration,  denies 
the  alleged  duty :  you  argue  that  there  exists  some  other  general  duty. 
Wiohtman,  J. — Suppose  the  plea  had  admitted  the  allegations  in  the 
declaration,  but  had  added  that  the  engagement  was  only  to  carry  in 
the  limited  sense  shown  by  the  ticket:  would  you  not  have  demurred?] 

(a)  The  motioii  was  ftlao  framed  to  raise  poinU  npon  some  of  tiie  other  iunes ;  but  the  deeUion 
OB  the  6Ui  plea  rendered  these  poiota  immaterial.  The  mle  for  judgment  non  obstante  veredicto 
was  not  confined  to  any  particular  plea. 
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That  would  not  have  been  safe.  The  declaration  is  in  the  ordinarj 
form  of  declarations  against  carriers.  The  effect  of  the  special  contract 
is  <<onlj  to  exclude  certain  losses,  leaving  the  carrier  liable  as  upon  the 
custom  of  England  for  the  remainder ;  Wyld  v.  Pickford,  8  M.  &  W. 
453.t  Here  the  breach  alleged  is  a  violation  of  the  carrier's  duty,  how- 
ever limited ;  Garnett  v.  Willan,  5  B.  &  Aid.  58  (E.  C.  L.  R.  vol.  7), 
Smith  V.  Home,  8  Taunt.  144  (E.  C.  L.  R.  vol.  4).  The  complaint  is, 
not  simply  that  the  horses  were  not  carried,  but  that  gross  negligence 
has  intervened.  The  allegation  of  the  delivery  and  receipt  is  mere 
inducement. 

Pattbson,  J. — I  think  the  case,  as  it  arises  on  the  second  count  and 
the  sixth  plea,  very  plain.     The  declaration  begins  with  alleging  that 
the  defendants  were  owners  of  carriages,  &c.,  for  the  carriage  of  horses, 
^(KCVT^  ^^''  ^^^  '''hire  and  reward,  from  a  place  named  to  another  place 
-*  named.     Then  it  is  alleged  that  the  plaintiffs  delivered  to  the 
defendants,  and  the  defendants  received  from  the  plaintiffs,  horses  to 
be  carried  for  the  plaintiffs  by  the  defendants  from  the  one  place  to  the 
other,  for  reward,  and  on  their  arrival  to  be  delivered  up  by  the  defend- 
ants to  the  plaintiffs.     This  is  the  allegation  respecting  the  delivery 
and  acceptance ;  and  the  defendants  deny  the  delivery  and  acceptance, 
modo  et  form&.     The  allegation  in  the  declaration  is,  thus,  either  of  a 
common  delivery  to  a  carrier  or  of  a  special  contract.     The  fact  tarns 
out  to  be  that  there  was  a  special  contract,  under  which  the  plaintiffs 
had  less  to  pay  than  under  an  ordinary  delivery,  and  were  to  stand  to 
all  the  risk.     Then,  if  the  declaration  is  to  be  understood  as  alleging  a 
special  contract,  which  is  traversed,  is  there  a  variance  between  the 
contract  alleged  and  the  contract  proved  ?     There  clearly  is.     On  the 
other  hand,  if  the  declaration  alleges  merely  a  common  delivery  to 
carriers,  it  is  equally  disproved :  for  the  defendants  did  not  take  as 
common  carriers,  but  on  a  special  contract.     The  only  point  upon 
which  I  hesitated  was,  whether  the  traverse  be  material.    It  was 
argued,  for  the  plaintifBsi,  that  the  gist  of  the  complaint  is,  not  simplj 
breach  of  the  ordinary  duty  of  carriers,  nor  of  that  arising  on  the 
special  contract,  but  negligence  in  persisting  to  go  on  with  the  bsnffi- 
cient  carriage  after  &6tice  and  request.     But  I  cannot  agree  to  this. 
The  breach  must  aris«  by  virtue  of  contract  or  duty.     It  is  quite  true 
that  there  might  occur  that  which  would  be  misconduct  without  refer- 
ence either  to  the  contract  or  the  duty.     But  a  complaint  for  that 
should  be  framed  in  a  different  way.     It  should  be  stated  what  the 
i^^r^crt  special  ^contract  was,  and  that  the  act  complained  of  was  some* 
^  thing  of  which  the  plaintiffs,  that  being  the  contract  between  the 
parties,  had  still  a  right  to  complain.    But  the  declaration  is  left  with- 
out this :  and  it  appears  only  that  the  horses  were  delivered  and  re- 
ceived according  to  the  common  practice  of  carriers ;  and  the  breach  is 

(a)  Bm  th«  OMes  nriewed  in  mnton  v.  Dibbio,  SQ,ae46(X.C.L.B.T«LiS). 
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xuade  to  arise  upon  a  breach  of  the  common  carrier *s  duty.  The  ticket 
contains  more  than  a  mere  notice :  it  is  a  special  contract  which  the 
defendants  make  in  consequence  of  the  charge  being  lowered.  It  was 
incumbent  on  the  plaintiffs  to  state  the  duty  according  to  the  fact. 
There  are  two  or  three  very  material  words  in  the  judgment  delivered 
by  Pabkb,  B.,  in  the  case  cited,  Wyld  v.  Pickford,  8  M.  &  W.  458.t 
He  says  that  the  usual  mode  is  to  aver  « that  the  goods  were  delivered 
by  the  plaintiff  to  the  defendant,  and  had  and  received  by  the  defend- 
ant, to  be  kept,  or  carried,  or  dealt  with  in  a  particular  way.*'  If  it  had 
been  stated  here  that  the  contract  was  for  carrying  with  a  certain 
limitation,  there  would  have  been  a  good  count :  but  what  is  stated  is 
not  truly  or  rightly  stated.  So  that,  whether  we  call  it  duty  or  con- 
tract, there  is  a  variance. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  rule  is  to  enter  a 
verdict  on  the  plea ;  and,  in  considering  that,  we  of  course  assume  the 
plea  to  be  material.  It  is  argued  that  the  declaration  does  not  allege 
a  contract  to  carry  safely  and  securely :  but  that  I  think  is  an  unim- 
portant difference :  the  contract  to  carry  is  a  contract  to  carry  safely 
and  securely,  subject  to  the  limitations  which  the  law  imposes  on  the 
liability  of  carriers.  But  *here  the  contract  proved  imposes  a  r^/inq 
limitation  quite  different  from  that  imposed  by  the  law.  The  *- 
plaintiffs,  therefore,  fail  to  sustain  the  issue. 

WiQHTMAN,  J. — I  am  of  the  same  opinion.  This  is  an  action 
on  the  case  founded  either  on  contract  or  on  the  duty  of  a  com- 
mon carrier.  The  defendants  are  carriers :  but  the  duty  arising  from 
that  is  negatived  here,  by  the  fact  of  the  special  contract.  Then,  if 
the  declaration  be  (as  it  really  is)  founded  on  contract,  the  contract 
proved  is  not  the  same  as  the  contract  stated.  The  contract  stated  is 
a  general  contract  to  convey ;  but  the  contract  proved  is  a  contract  to 
convey  with  certain  restrictions  of  liability.  Mr.  Rew  contends  that 
this  is  immaterial :  but  we  cannot  reject  the  allegation ;  for  the  breach 
mast  be  referred  to  that  which  is  stated  as  the  ground  of  the  liability. 
The  duty  must  relate  to  the  terms  on  which  the  horses  were  received. 
There  is  therefore  a  material  variance. 

Erle,  J. — I  think  the  verdict  ought  to  stand,  and  that  the  part 
traversed  is  essentiaU  If  we  look  carefully  at  Mr.  Betvs  proposition, 
it  will  be  seen  that  the  charge  of  negligence  arises  from  the  defendants 
standing  in  a  certain  situation,  that  is,  of  bailees.  The  foundation  of 
the  declaration  is  the  bailment.  Now  negligence  is  a  matter  of  degree. 
What  is  negligence  under  one  bailment  is  not  negligence  under  another. 
The  bailment,  therefore,  should  be  carefully  stated.  The  bailment  may 
be  on  the  terms  that  the  bailee  shall  carry  safely :  he  is  then  a  sort  of 
insurer.  It  may  be  on  the  terms  that  he  shall  take  such  care  as  the 
owner  would  reasonably  take:  he  is  then  bound  to  take  reasonable  care. 

2E 
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*fi1  m  ^*  *niay  be  on  the  terms  that  he  shall  be  discharged  from  all 
^  responsibility  as  to  the  suflSciency  of  the  means  of  conveyance: 
and  that  is  clearly  the  present  case.  An  ordinary  ticket  would  be 
simply  an  engagement  for  the  carriage  of  the  animals :  here  the  ticket 
contains  a  contract  for  the  carriage  on  the  terms  of  conveying  for  a 
lower  remaneration,  but  without  any  liability  for  accidents  arising  in 
the  course  of  the  conveyance.  The  plaintiffs  knew  the  terms.  On  the 
face  of  this  record,  the  breach  is  of  a  duty  founded  on  a  contract  whicii 
is  traversed  and  not  proved.  Had  it  been  alleged  that  the  damage 
accrued  from  the  wheel  taking  fire,  and  that  the  defendants  undertook 
that  the  means  of  conveyance  should  hold  good,  that  allegation  of 
responsibility  would  have  been  traversed.  Rule  discharged. 


FAWCETT  V.  The  YORK  and  NORTH  MIDLAND  RaUway  Com- 
pany.   Feb.  7. 

The  Y.  railway  erossofl  a  highway  on  a  lerel ;  and  there  are  gates  across  each  end  of  the  road 

where  it  crosses  the  line  of  railway. 
The  plaintiff's  horses  strayed  from  his  field  into  the  highway,  through  the  gates,  which  were  opea^ 

on  to  the  railway,  and  were  in  consequence  there  killed  by  a  train. 
Held,  that,  hy  stat  5  A  6  Vict  c.  55,  s.  9,  an  obligation  was  imposed  on  the  Company  to  keep 

the  gates  dosed,  as  well  against  any  stray  cattle  on  the  road,  as  against  cattle  trarelilDji 

thereon ;  and  that  plaintiff  was  entitled  to  recover  the  value  of  the  horses  from  the  Compaoj. 

Case.  The  Ist  count  of  the  declaration  stated  that,  before  and  at 
the  time  when,  &c.,  to  wit,  &c.,  the  defendants,  then  being  the  Com- 
pany established  and  incorporated  in  and  by  stat.  6  &  7  W*  4,  c.  Ixxxi. 
(local  and  personal,  public),  <<for  making  a  railway  from  the  city 
*fiin  *^^  York  to  and  into  the  township  of  Altofts,  with  various 

-'  branches  of.  railway,  all  in  the  West  Riding  of  the  county  of 
York  or  county  of  the  saidc  ity,"  were  the  owners  and  occupiers  of 
the  railway,  to  wit,  "  The  York  and  North  Midland  Railway,"  which 
bad  theretofore  been  made  and  constructed  by  the  defendants  under 
and  according  to  the  provisions  of  the  said  act,  and  other  acts  of  Par- 
liament relating  thereto ;  and  were  also  possessed  of  certain  locomotive 
engines,  carriages  and  trucks,  used  by  defendants  for  the  carriage  and 
conveyance  of  passengers,  &c.,  in,  upon  and  along  the  railway  for  hire, 
&c.  That  the  railway  crosses  a  certain  public  highway,  to  wit,  a  public 
highway  leading  from  Burton  Salmon  in  the  said  county  of  York  to  and 
into  the  road  leading  from  Ferrybridge  to  the  said  city  of  York,  to  wit, 
in  the  township  of  Burton  Salmon,  in  the  parish  of  Monk  Fryston,  &c, 
on  a  level ;  nevertheless  that  heretofore,  and  after  the  passing  of  an 
act,  &c.,  intituled,  "  An  act  for  the  better  regulation  of  railways,  and 
*fil21  ^^^  *^®  conveyance  of  troops,"(a)  to  wit,  on,  &c.,  ♦although 

-'  neither  the  Lords  of  the  Committee  of  Her  Majesty *»  Privy 

(a)  Stat  5  A  6  Vict.  c.  55.    The  9th  section  is  as  foUowi.    «  And  whereas,  hj  an  Act  psssed,' 


16  ADOLPHUS  &  ELLIS.    N.  S.  612 


Council  appointed  for  trade  and  foreign  plantations,  nor  the  Commis- 
sioners of  Railways,  gave  any  order,  or  gave  any  directions  that  any 
gate  or  gates  should  be  kept  closed  across  the  said  railway  at  the  point 
vbere  the  said  railway  crossed  the  said  public  highway,  instead  of  across 
the  said  highway,  except  during  the  times  when  carriages  or  engines 
passing  along  the  said  railway  should  have  to  cross  such  highway,  yet 
defendants,  disregarding,  &c.,  did  not  maintain  good  and  sufficient  gates* 
across  each  end  of  the  said  highway  at  the  point  where  the  same  is 
crossed  by  the  said  railway,  and  did  not  maintain  gates  at  the  said  cross- 
ing, of  such  dimensions,  and  so  constructed,  as,  when  closed  across  the 
ends  of  the  said  highway,  to  fence  in  the  railway,  and  prevent  cattle 
and  horses  passing  along  the  said  highway  f  from  entering  upon  ^^^^  o 
the  railway  whilst  the  gates  were  closed ;  and  suffered  and  per-  ^ 
mitted  certain  gates,  which  had  been  theretofore  erected  by  defendants 
across  the  said  highway  at  the  point  where  the  same  is  crossed  by  the 
railway,  to  be,  and  the  same  then  were,  out  of  repair,  &c.,  and  not  of 
such  dimensions  and  so  constructed  as  aforesaid ;  and  defendants  did 
not  keep  or  cause  to  be  kept  gates  across  the  said  highway,  at  the  point 
where  the  said  railway  crossed  the  said  highway,  shut  and  constantly 
closed  across  each  end  of  the  said  highway,  during  long  spaces  of  time, 
&c.,  the  same  then  not  being  times  When  horses,  cattle,  carts,  or  car- 
riages passing  along  the  said  highway,  had  to  cross  the  said  railway ; 
but  therein  respectively  wholly  failed.  And  by  reason  of  the  several 
premises  two  horses  of  the  plaintiff,  then  lawfully  being  on  the  said 
highwayy  near  to  the  railway,  at  the  point  aforesaid,  to  wit,  on,  &c., 

Lc.  (2  A  3  Vict  c.  45),  ''intituled  'An  Act  to  amend  an  Act  of  the  5th  and  6th  jean  of  His  lat« 
^lajcflty  Kin|^  William  the  Fourth,  relating  to  highways/  it  was  enacted,  that,  whenever  a  rail- 
way crosses  or  shall  hereafter  cross  any  turnpike-road,  or  any  other  highway  or  statute  labour* 
ruad  for  earls  or  carriages  in  Great  Britain,  the  proprietors  or  directors  of  the  said  railway  shall 
make  and  maintain  good  and  sufficient  gates  across  each  end  of  such  turnpike  or  other  road  at 
each  end  of  the  said  crossings,  and  shall  employ  good  and  proper  persons  to  open  and  shut  such 
gatef,  so  that  the  persons,  carts,  or  carriages  passing  along  such  turnpike  or  other  road  shall  not 
be  exposed  to  any  danger  or  damage  by  the  passing  of  any  carriages  or  engines  along  the  said 
railway:  And  whereas  by  the  acta  relating  to  certain  railways  it  ia  provided  that  such  gates  shall 
be  kept  constantly  closed  across  the  railway,  except  during  the  time  when  oarriagea  or  englnea 
{MHing  along  the  railway  shall  have  to  orosa  auch  turnpike  or  other  road :  And  whereas  expe- 
rienee  has  shown  that  it  is  more  conduoive  to  safety  ^at  auch  gatea  should  be  kept  closed  across 
the  turnpike  or  other  road  instead  of  aoroaa  the  railway :  Be  it  therefore  enacted,  that,  notwith- 
standing anything  to  the  contrary  contained  in  any  act  of  Parliament  heretofore  paaaed,  auch 
^tes  shall  be  kept  constantly  closed  across  each  end  of  such  turnpike  or  other  roada,  in  lieu  of 
sMTosa  the  railway,  except  during  the  time  when  horses,  cattle,  carts,  or  carriages  passing  along 
f  ueh  turnpike  or  other  road  shall  have  to  orosa  auoh  railway :  and  auch  gates  shall  be  of  sueb 
dimensions  and  so  constructed  as,  when  closed  across  the  ends  of  auch  turnpike  or  other  roada, 
to  fence  in  the  railway,  and  prevent  cattle  or  horses  passing  along  the  road  from  entering  upon 
the  railway  while  the  gatea  are  closed  :  Provided  always,  that  it  shall  be  lawful  for  the  Lords  of 
the  said  Committee"  (of  Privy  Council  appointed  for  trade  and  foreign  plantations),  "  in  any 
case  in  which  they  are  i^atisfied  that  it  will  be  more  conducive  for  the  public  safety  that  the  gates 
m%  any  level  croaaing  over  any  sach  turnpike  or  other  road  should  be  kept  closed  across  the  rail- 
way, to  order  and  direct  tliat  such  gates  shall  be  kept  so  closed,  instead  of  across  the  road ;  and 
such  order  of  the  said  Lorda  of  the  said  Committee  shall  be  a  sufficient  authority  for  the  dirccton 
or  proprietors  of  any  railway  company  to  whom  such  order  is  addressed  for  keeping  such  gatea 
rlosed,  in  the  manner  directed  by  the  Lords  of  the  said  Committee." 
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went,  strayed,  erred,  and  escaped  from  the  said^highwaj  into  and  npon 
the  railway,  and  were  then,  in  and  upon  the  railway,  by  a  certain  loco- 
motive engine  and  train  of  carriages  of  defendants,  then  being  and  travel- 
ling in,  upon,  and  along  the  railway,  run  over,  and  killed  and  destroyed, 
&c. 

The  only  plea  material  to  this  report  was :  That  the  said  horses  were 
not  lawfully  in  the  said  highway  at  the  time  they  so  went,  strayed, 
erred,  and  escaped  therefrom,  as  alleged,  &c. :  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer  Assizes, 
1850,  it  appeared  that  the  plaintiff's  horses  had  leaped  over  the  fence 
of  a  field,  in  which  they  hs^d  been  placed,  into  a  second  field,  and  from 
*f{\  11  ^^^^  ^^^^  ^  broken  gate  into  a  third  field,  all  three  being  the  *plain- 
-*  tiff's  fields,  and  had  strayed  through  an  open  gate  of  the  third 
field  into  a  highway  crossed  by  the  railway  on  a  level ;  that  the  railway 
gate  placed  as  a  fence  across  the  highway  where  it  was  so 'crossed  by 
the  railway  was  also  open;  and  that  the  horses  which  had  strayed 
through  this  gate  on  to  the  railway  were  there  killed  by  one  of  the 
Company's  trains.  For  the  defendant  it  was  contended  that  the  horses 
were,  under  the  circumstances,  trespassers  on  the  highway,  and  that  the 
above  issue  must  be  found  for  the  defendants.  The  'learned  Judge 
directed  that,  as  against  the  defendants,  who  were  bound  to  keep  the 
railway  gate  closed,  the  horses  were  lawfully  on  the  highway :  and  a 
verdict  was  found  for  the  plaintiff.  Leave  was  given  to  move  to  enter 
the  verdict  for  the  defendants  in  case  the  Court  should  be  of  opinion 
that  the  horses  were  not  lawfully  on  the  highway. 

Joseph  Addison^  in  last  Michaelmas  term,  obtained  a  rule  nisi  accord- 
ingly.(a) 

^^-tc^  *Knowle8  and  Corrie  now  showed  cause.(i) — The  issue  was 
^  rightly  found  for  the  plaintiff;  the  allegation,  that  the  horses 
were  « lawfully"  on  the  highway,  means  nothing  more  than  that  they 
were  there  under  such  circumstances  as  entitled  the  plaintiff  to  have 
the  gates  shut  for  their  protection.  It  will  be  contended,  for  the  de- 
fendants, that  cattle  havd  a  mere  easement  over  a  highway  to  pass  and 
repass,  and  that,  when  they  stray  upon  a  highway,  they  are  not  there 

(a)  Addison  stated,  as  one  groand  of  motion,  that,  aooording  to  the  OTidenee,  the  road  from 
Burton  Salmon,  out  of  which  the  honea  strayed,  was  not  a  tarnpike-road,  but  a  way  snbstitatrd 
for  a  former  occnpalion  road,  and  never  dedicated  to  the  public  in  the  mode  pointed  out  by  sut 
6  A  6  W.  4,  o.  50,  8.  23 :  and  consequently  was  not  such  a  public  highway  as  was  described  in 
the  declaration,  though  it  was  in  fact  used  by  the  public,  and  though,  within  two  yean  pest, 
ZDpairs  bad  been  done  to  it  by  the  Burton  Salmon  people.  But  the  Court  (Lord  CAMpaBLL,  C. 
J.,  CoLBRiDQB,  WiOBTMAM,  and  Erlb,  Js.)  refuBcd  to  grant  a  rule  on  this  points  Lord  Caxpbblu 
C.  J.,  said:  *'Do  you  say  that,  since  the  statute,  there  can  be  no  publie  highway  which  tfas 
parish  is  not  bound  to  repair  ?  Sect  23  says  only  that,  in  default  of  the  proceedings  mentioaetf, 
the  way  shall  not  be  deemed  a  highway  which  the  inhabitants  of  the  parish  are  compellable  to 
repair.  Do  you  say  that  the  Burton  Salmon  )>eople  were  trespassers  ?  The  way  might  be  dedi- 
cated to  the  public,  though  the  parish  was  not  bound  to  repair  it"  "  This  was  dearly  a  pnbUe 
highway."    See  Roberts  v.  Hunt,  15  Q.  B.  17  (E.  C.  L.  R.  vol  69). 

(6)  Before  Pattbson  and  Wightmah,  Js.  The  argument  was  resumed  on  Satnrdayi  Februsry 
ithf  before  PAnsaov,  Colbbidob,  and  WightmaVi  Js. 


16  ADOLPHUS  &  ELUS.    N.  S.  615 

lawfully.  Dovaston  v.  Payne,  2  H.  BL  527,  was  cited  in  moying.  In 
that  case  there  was  an  avowry  that  cattle  were  taken  damage  feasant ; 
and  a  plea,  that  the  cattle,  ^^ being*'  on  a  public  highway,  escaped  there- 
out into  the  locus  in  quo  through  the  defect  of  fences  repairable  by  the 
avowant,  was  held  bad  because  it  did  not  show  that  they  were  ^^ passing'* 
on  the  highway  when  they  escaped.  But  there  the  duty  to  fence  was 
a  qualified  duty  with  respect  to  such  cattle  only  as  might  <<pass*'  along 
the  highway :  here  the  duty  to  fence  is  absolute  for  the  protection  of 
all  cattle  whatsoever ;  and  this  as  a  matter  of  public  obligation.  In 
Blyth  V.  Topham,  Cro.  Jac.  158,  it  did  not  appear  that  the  defendant 
was  under  any  obligation  to  fence  the  pit  into  which  the  plaintiff's  mare 
fell  while  straying  on  a  common.  It  is  no  excuse  for  the  defendants 
here  that  the  horses  were  wrongfully  on  the  highway ;  if  a  man  lies 
drunk  in  the  middle  of  a  highway,  this  will  not  justify  another  in 
driving  over  him.  In  Davies  v.  Mann,  10  M.  k  W.  546,t  an  ass,  which 
was  fettered,  was  grazing  on  the  highway  when  it  was  driven  over  and 
killed  by  the  defendant's  wagon:  the  ^proprietor  of  the  ass  was  r^n^t* 
held  entitled  to  recover :  and  Parks,  B.,  observed  in  his  judg-  ^ 
ment:  <<  Although  the  ass  may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road  at  such  a  pace  as  would  be 
likely  to  prevent  mischief.  Were  this  not  so,  a  man  might  justify  the 
driving  over  goods  left  on  a  public  highway,  or  even  over  a  man  lying 
asleep  there,  or  the  purposely  running  against  a  carriage  going  on  the 
wcong  side  of  the  road."  It  is  true  that  the  averment  that  the  ass  was 
lawfully  on  the  highway  was  not  traversed :  but  it  is  clear  from  the 
passage  already  cited,  and  from  the  express  terms  of  Lord  Abingbr's 
judgment,  that  the  decision  did  not  turn  on  this.  Mayor  of  Colchester 
V.  Brooke,  7  -Q.  B.  839,  876  (E.  G.  L.  B.  vol.  53),(a)  is  also  an  authority 
for  the  plaintiff;  there  it  was  held,  that,  if  oysters  be  placed  in  the 
channel  of  a  public  navigable  river  so  as  to  create  a  public  nuisance,  a 
person  navigating  is  not  justified  in  damaging  them  by  running  his  vessel 
on  them,  if  he  has  room  to  pass  without  so  doing. 

Watson  and  Joseph  Addison^  contri. — The  liability  of  a  defendant 
for  an  accident  occasioned  by  his  breach  of  duty  is  the  same,  whethe: 
that  duty  be  the  result  of  a  private  obligation  or  be  a  duty  to  the  public. 
Butterfield  v.  Forrester,  11  East,  60,  was  a  case  in  which  the  defendant 
had  obstructed  a  highway,  an  indictable  offence ;  yet  the  plaintiff,  who 
had  been  damaged  in  consequence,  failed  in  his  action  because  he  him- 
self was  to  blame.  Here  it  was  the  plaintiff's  fault  that  the  horses 
were  able  to  get  out  of  his  field  and  stray ;  and  but  for  that  they  could 
not  have  been  on  the  railway:  the  Company  are  not  ^responsible  r^f^-tn 
for  the  accident  4here  happening  to  them ;  Sharrod  v,  London  &  ^ 
North  Western  Railway  Company,  4  Exch.  580.t  [Patteson,  J. — ^In 
that  case  the  sheep  got  on  the  line  without  any  default  on  the  part  of 

(a)  See  BimM  r.  Fetlcy,  15  Q.  B.  276  (E.  C.  L:  R.  toL  69). 
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the  Company.  In  the  present  case  the  Company  did  not  keep  the  gate 
shat.]  Dovaston  v.  Payne,  2  H.  Bl.  527,  is  in  favour  of  the  defendants 
There  it  was  held  that  the  avowaht  for  damage  feasant  was  not  lonnd 
to  keep  his  fences  in  repair  against  cattle  straying  on  the  highway,  bat 
only  against  those  passing  on  it.  [Patteson,  J. — The  cattle  there 
were  trespassers,  primfi  facie ;  and  it  lay  on  the  plaintiff  in  replevin  to 
excuse  their  presence  in  the  avowant 's  field,  and  show  that  they  were 
not  liable  to  be  distrained.  Besides,  a  person  whose  field  adjoins  th^ 
highway  may  leave  his  field  open  and  permit  cattle  to  pass  over  it ;  he 
cannot  distrain  them  if  he  has  suffered  them  to  come  there ;  bat  he 
commits  no  breach  of  duty  by  leaving  the  field  open.  In  the  present 
case  there  is  an  obligation  cast  on  the  Company  by  statute  to  keep  the 
gate  shut.]  That  brings  the  question  to  be.  What  is  the  extent  of 
the  obligation  imposed  by  the  statute?  And  it  is  only  to  keep  the  gates 
closed  as  against  cattle  travelling  on  the  high  road.  A  gate  quite 
sufficient  against  cattle  under  the  guidance  of  a  drover  would  not  suffice 
against  stray  cattle.  At  all  events  the  issue  was  not  proved:  the  horses 
were  not  lawfully  on  the  highway ;  the  owner  of  the  soil  in  the  highway 
might  have  distrained  them,  and  the  owner  of  the  cattle  could  not  have 
pleaded  the  right  of  way  to  an  avowry ;  for  they  were  not  using  the 
way;  and  they  were  liable  to  be  impounded  by  the  surveyor  under  stat. 
5  &  6  W.  4,  c.  50,  s.  64. 

*fil  «l  *Pattbson,  J. — I  think  there  is  no  doubt  in  this  case.  The 
^  original  special  act  of  this  Company  provided  that  the  Coropany 
should  keep  gates  across  the  railway,  and  should  keep  them  constantly 
closed.  That  enactment,  in  common  with  others  of  the  same  kind,  is 
altered  by  stat.  5  &  6  Vict.  c.  55,  s.  9.  (His  Lordship  then  read  the 
words  of  that  enactment  as  set  out,  ante,  p.  611,  note  (a).)  Now  it  is 
to  be  observed  that  the  words  here  used  are,  that  the  gates  shall  be 
such  as  to  <<  prevent  cattle  or  horses  passing  along  the  road  from  enter- 
ing upon  the  railway  while  the  gates  are  closed;"  not  to  "prevent 
cattle  lawfully  passing,"  &c.  In  this  declaration  the  pleader  has 
inserted  that  word  <<  lawfully ;"  and  there  is  an  express  issue  whether 
the  horses  were  lawfully  on  the  road  across  which  there  was  a  gate 
which  was  left  open.  It  is  contended  that,  though  there  was  a  high- 
way there,  the  horses  might  have  been  distrained  by  the  owner  of  the 
soil  (I  may  remark  in  passing  that  I  never  heard  of  the  owner  of  soil 
which  was  set  aside  as  a  highway  distraining  cattle  for  trespassing  on 
the  hard  surface  fenced  off;  and  I  do  not  believe  he  could  do  it) ;  or  at 
least  that,  under  stat.  5  &  6  W.  4,  c.  50,  s.  74,  they  might  have  been 
impounded  by  the  surveyors  of  the  highway.  Assuming  this  to  be  so, 
I  do  not  learn  that  the  Railway  company  are  in  any  way  made  con- 
servators of  the  highways.  By  their  neglect  the  gate  was  opened. 
The  question  comes  to  be  then,  Were  the  horses  in  the  road  lawfully, 
as  against  this  Company  ?     I  do  not  think  it  was  necessary  to  insert 
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that  word  "lawfully:"  for  the  act  directs  that  the  gates  shall  be  kept 
constantly  closed ;  and  I  think  that  imposes  an  obligation  to  keep  them 
closed  as  against  everything,  whether  straying  or  passing :  but  at  all 
events  the  horses  *were  on  the  road  lawfully  as  against  the  Com-  j-^^-  q 
pany :  and  consequently  the  rule  must  be  discharged.  *- 

Coleridge,  J. — I  did  not  hear  the  argument  against  this  rule :  but, 
having  heard  the  argument  in  support  of  it,  I  agree  that  it  ought  to  be 
discharged.  The  obligation  of  the  Company  depends  on  stat.  5  &  6 
Vict.  c.  65,  8.  9.  That  provides  that  «  such  gates  shall  be  kept  con- 
stantly closed,"  except  under  circumstances  not  occurring  here.  This 
gate  was  not  kept  closed.  That  was  the  fault  of  the  Company ;  and  in 
consequence  of  their  fault  the  accident  happened.  An  issue  is  joined 
on  the  question  whether  the  horses  were  lawfully  on  the  road.  In  one 
sense,  perhaps,  the  horses  were  not  lawfully  there ;  for  it  is  possible 
that  the  surveyors  of  the  highway  might  have  seized  them  as  being 
wrongfully  there :  but,  supposing  that  the  surveyors  could  do  so,  the 
i^sae  is  to  be  construed  as  meaning  « lawfully"  as  between  these  two 
parties,  the  owner  of  the  cattle  and  the  Railway  company.  The  Rail- 
way company  cannot  insist  on  an  unlawfulness  as  regards  a  third  person 
who  does  not  interfere. 

WiGHTMAN,  J. — The  facts  were  clear.  These  horses  were  kept  in  a 
field  sufficiently  fenced  for  ordinary  purposes;  but  notwithstanding 
they  leaped  over  the  fence  and  got  on  the  highway.  From  thence  they 
passed  through  a  gate  which  it  was  the  duty  of  the  Railway  company 
to  keep  shut,  on  to  the  line  of  railway.  It  has  been  truly  said  in  the 
argument  that  the  question  is,  What  was  the  extent  of  the  obligation 
imposed  on  the  Company  ?  It  seems  to  me  that  their  duty  was  to  keep 
the  gate  shut  at  all  events,  and  that  it  is  not  material  to  inquire  whether 
the  horses  were  straying  or  not.  I  think  also  *that,  whatever  p^/^q^ 
may  be  the  case  as  against  the  owners  of  the  soil  in  the  highway,  ^ 
or  the  surveyors  of  the  highway,  the  horses  were  lawfully  there  as 
against  the  Railway  company.  Rule  discharged. (a) 

(a)  Reported  by  H.  DaviBon,  E«q.»  and  C.  Blackburn,  Esq. 


DOE,  on  the  demise  of  the  EARL  OF  ASHBURNHAM,  v. 

MICHAEL  and  Others.     Feb.  11. 

On  the  trial  of  a  special  jarj  cause,  when  the  names  of  the  special  jurymen  who  had  retired  to 
consider  their  verdict,  were  called  over  on  their  return  into  Court,  it  was  discovered  that  a  per- 
son, on  the  impanelling  of  the  jury,  summoned  as  a  special  juryman  on  another  cause,  bad 
answered  by  mistake  to  the  name  of  a  juryman  summoned  for  the  cause  on  trial ;  and  had 
served  in  his  stead.  The  defendant  then  objected  to  take  the  verdict  of  the  jury  so  impanelled ; 
the  plaintiff  insisted  on  taking  it ;  and  they  gave  their  verdict  for  the  plaintiff. 

Held  a  mistrial,  as  the  objection  was  taken  before  verdict;  and  that  there  must  bo  a  venire  de 
novo. 
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On  the  trial  of  this  cause,  before  Parke,  B.,  and  a  special  jurj,  at 
the  last  Brecon  Summer  Assize's,  the  name  of  Wane,  <<  wine  merchant, 
High  Street,  Brecon,"  who  was  a  juryman  duly  summoned,  was  called 
by  the  associate  on  the  impanelling  of  the  jury ;  whereupon  a  person 
named  Williams,  who  had  been  summoned  on  another  special  jury  cause, 
and  was  also  a  wine  merchant  of  High  Street,  Brecon,  happening  to 
come  into  Court  at  the  moment,  and  hearing  not  the  name  of  Wane  but 
his  description  only,  answered   by  mistake,  and  was  impanelled  and 
sworn  as  a  juryman.     The  trial  proceeded ;  and  the  jury  retired  to  con- 
sider their  verdict.     When  they  returned  into   Court  to  deliTer  the 
verdict,  the  names  of  the  jurymen  being  called  over,  no  one  answered 
to  the  name  of  Wane ;  and  the  mistake  was  then  discovered.     The 
*fS9l1  d^f^i^^^Q^^  objected  to  the  verdict  of  a  jury  '^'so  constituted. 
^  Parks,  B.,  offered  to  try  the  cause  again  by  a  proper  jury :  but 
the  plaintiff  insisted  on  the  verdict  being  received ;  and  a  verdict  was 
given  for  the  plaintiff.     The  name  of  Williams  had  been  among  the 
forty-eight  names  originally  drawn  for  jurymen  in  the  cause ;  but,  on 
the  striking  of  the  jury,  his  name  was  struck  out  at  the  plaintiff's 
instance.     Chilton^  in  last  Michaelmas  term,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  on  the  ground  of  irregularity  ;  and  for  a  venire  de 
novo. 

Evam  and  Herbert  JoneSy  Serjt.,  now  showed  cause.(a) — It  is  discre- 
tionary  with  the  Court  to  grant  or  refuse  a  venire  de  novo  in  a  case  like 
the  present,  as  appears  by  Hill  v,  Yates,  12  East,  229,  where  the  son 
of  a  juryman,  who  was  summoned,  answered  to  his  father's  name  when 
it  was  called  on  the  panel,  and  served  on  the  trial ;  and  The  Case  of  a 
Juryman,  12  East,  231,  in  note  (a)  to  Hill  v.  Yates.  In  Dovey  v.  Hob- 
son,  6  Taunt.  460  (E.  C.  L.  R.  vol.  1),  which  may  be  relied  upon  for 
the  defendants,  Gibbs,  C.  J.,  guarded  himself  against  overruling  Hill 
V.  Yates.  In  Rex  v.  Tremearne,  5  B.  &  C.  254  (E.  C.  L.  R.  vol.  11), 
where  the  son  served  on  the  jury  instead  of  his  father,  and  the  verdict 
was  set  aside,  the  son  was  under  age  and  had  no  qualification.  Wray 
V.  Thorn,  Willes,  488,  Earl  of  Falmouth  i*.  Roberts,  9  M.  &  W.  469,t 
and  Gee  v,  Swann,  9  M.  &  W.  685,t  are  in  favour  of  the  plaintiff. 
[Patteson,  J.,  cited  Torbock  v.  Lainy,  5  Jurist,  318.(6)  Wiqhtmax, 
J.,  mentioned  Haldane  v,  Beauclerk,  3  Exch.  658.t]  It  is  not  shown 
that  any  injustice  has  been  done ;  and  the  Court  will  not  grant  a  venire 
de  novo, 
♦fi^ioi       ^Bensortf  contr^. — If  the  matter  be  for  the  discretion  of  the 

"""■^  Court,  they  will  make  the  rule  absolute ;  for  the  plaintiff  refused 
to  allow  the  case  to  be  tried  over  again  by  the  proper  jury ;  and  the 
defendants  ask  merely  to  be  put  into  the  same  situation  in  which  thej 
were  when  the  mistake  was  discovered.     But  the  Court  has  no  discre- 

(a)  Before  PattiboiTi  Colbridob,  Wigbtmav,  and  Eblb,  Js. 
{b)  See  p.  623,  note  (a),  post 
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tion ;  the  defendants  had  a  right  to  have  the  case  tried  by  a  jury  duly 
impanelled,  according  to  stat.  6  0.  4,  c.  50.  In  Hill  v.  Yates,  12  East, 
22ft  the  objection  was  taken  after  verdict.  In  Torbock  v.  Lainy,  the 
juryman  objected  to  was  a  juryman  duly  summoned ;  and  it  did  not 
appear  that  there  was  any  other  irregularity  than  that  the  associate  had, 
by  mistake,  marked  the  name  of  another  juryman  as  haying  been  im- 
panelled instead  of  the  name  of  the  juryman  actually  impanelled  and 
sworn.  Dovey  v.  Hobson,  6  Taunt.  460  (E.  C.  L.  R.  vol.  1),  and  Nor- 
man V,  Beamont,  Willes,  484,  are  express  authorities  in  support  of  this 
rule.  Our.  adv.  tmlt 

Patteson,  J.,  on  the  following  day,  delivered  judgment.  After  hav- 
ing stated  the  facts,  his  Lordship  said :  The  defect  having  been  dis- 
covered and  insisted  on  before  the  verdict  was  given,  we  think  it  is  one 
that  cannot  be  passed  over,  and  that  we  must  make  the  rule  absolute 
for  a  venire  de  novo.  If  it  had  been  discovered  after  verdict,  the  (ques- 
tion-would  have  been  a  very  different  one,  and  many  considerations 
would  have  entered  into  the  decision  of  the  question,  which  might  have 
induced  us  not  to  disturb  the  verdict.  But  clearly  there  has  been 
*a  mistrial  here :  and  we  have  no  other  alternative  than  to  grant,  r^cf^Qo 
not  a  new  trial,  but  a  venire  de  novo.  Rule  absolute.(a)      *- 

(a)  Reported  hj  H.  Dayifon,  Esq. 

The  ease  mentioned  at  p.  621,  note  (6),  appears  to  be  Torbock  v.  Laing;  and  others.  It  was  an 
action  of  asssampsit  on  a  surgeon's  bUl  (plea,  payment  into  Court  of  %6l  and  Non  assumpsit  as 
to  residue),  tried  before  Rolfs,  B.,  at  the  Durham  8priag  Assises,  1841 ;  rerdict  for  plain tafT. 
Dandat,  in  Hilary  term  (April  19),  1841,  moved  for  a  nonsuit  or  new  trial :  flrst,  for  defect  iu 
proof  of  joint  liability ;  secondly,  because  one  of  the  Jurymen,  when  the  verdict  was  given  (the 
jarj  having  retired),  was  eaUed  by  the  name  of  a  person  not  on  that  Jury,  both,  however,  being 
on  the  paneL  The  juryman  pointed  out  the  mistake ;  and  the  defendants'  oounsel  objected  before 
the  verdict  was  recorded.  It  did  not  appear  by  what  name  the  juryman  was  called  when  he  was 
sworn.  Dovey  «.  Hobson,  6  Taunt  480,  and  Hill  v.  Yates,  12  £ast,  229,  were  mentioned.  The 
Court  (Lord  Dbkmav,  C.  J.,  PAmsoir,  Wiluajh,  and  Wiobtmah,  Js.)  refused  the  rule  on  both 
points;  observing,  as  to  the  second,  that  nothing  more  appeared  than  that  the  oflScer  had 
marked  the  name  wrongly  on  oalling  over  the  Jury  list;  and  no  iqjustioe  was  shown  to  have 
resulted. 


The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  BIRMING- 
HAM V.  WRIGHT  and  Another,  Executors  of  TURNER.  Feb.  18. 

A  person  appointed  to  aet  as  overseer  for  eolleoting  borough  rate  in  a  portion  of  a  parish,  under 
ctat  7  W.  4  and  1  Vict  e.  81,  s.  3,  is  not  one  of  the  borough  oAcers  who  are  to  be  appointed 
*'  in  every  year"  under  stat^  5  A  6  W.  4,  o.  76,  s.  58. 

Whether  such  an  officer  can  legally  be  appointed  for  an  indefinite  time,  during  the  pleasure  of 
the  eouneil,  Qacsrc. 

6ut»  where  parties  had  become  sureties  in  a  bond  reciting  that  R.  had  been  appointed  to  aet  as 
overseer  for  making  and  levying  borough  rates  in  that  part  of  parish  A.  which  lay  within  the 
b<nt>ugh  of  B.,  during  the  pleasure  of  the  council,  and  the  bond  wss  conditioned  for  performance 
of  the  duties  during  such  time  as  A.  should  act  as  sneh  overseer :  Held,  that  the  sureties  were 
liable  beyond  the  expiration  of  the  year,  A.  oontinuing  in  oAee ;  for  that  there  was  no  law 
limiting  the  duration  of  the  ofilee  to  a  year,  io  as  to  eontrol  the  express  stipulations  of  the 
bond. 
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In  an  action  on  such  bond,  the  oondition  appearing  on  oyer  to  be  as  above,  defendaat  pleaded 
that  A.  was  appointed  to  act  ae  overseer,  subject  to  the  pleasure  of  the  eoancil,  for  one  je&r 
and  no  more,  under  stat.  7  W.  4  and  1  Yiot  c.  81,  and  that  he  performed  the  duties  for  one 
year.  Replication,  that  A.  was  appointed  to  act,  Ac,  during  the  pleasure  of  the  council  gene- 
rally, and  for  no  definite  period  or  time  certain.    Held  good  on  special  demurrer. 

Debt  on  testator's  bond,  dated  9th  Jaly,  1846. 
♦fi94l       ^^^  condition  of  the  bond,  set  out  on  oyer,  *recited  that,  at 
^  a  monthly  meeting  of  the  council  of  the  borough,  held  at,  &c., 
William  Edwin  Mayne  and  William  Bobbins  (one  of  the  obligors)  <«  were 
appointed  to  act  as  overseen  for  making,  levying,  and  collecting  borongh 
rates  within  that  part  of  the*'  «  parish  of  Aston  which  is  within"  the 
borough  of  Birmingham,  <<  during  the  pleasure  of  the  said  eouneU:*' 
that  the  council  had  required  security,  and  W.  Bobbins  had  proposed 
to  enter  into  the  present  bond  together  with  the  testator  and  others ; 
which  security  the  finance  committee  of  the  council  had  approved  of. 
The  condition  therefore  was  stated  to  be,  that,  if  W.  Bobbins  <«  shall 
and  will  from  time  to  time,  and  at  all  times,  during  such  time  as  he 
shaU  act  as  such  overseer^  well,  truly  and  duly  execute  and  perform  the 
duties  of  his  said  appointment,  and  duly  and  faithfully  make,  levy," 
&c.,  <<  all  sum  and  sums  of  money  as  have  been  or  shall  be  by  the  order 
and  direction  of  the  said  council  assessed  and  taxed  upon  that  part  of 
the  parish  of  Aston  which  is  within  the  said  borough  in  or  towards  the 
borough  rate,  pursuant  to  the  directions  of  any  warrant  under  the 
corporate  common  seal  of  the  said  borough  which  has  been  or  shall  be 
at  any  time  hereafter  directed  to  and  served  upon  him ;  and  if  the  said 
W.  B.  shall  and  will  from  time  to  time,  and  at  all  times,  well,  truly,  and 
duly  pay  all  such  sums  of  money  as  now  are  or  shall  hereafter  come  to 
his  hands  as  such  overseer  as  aforesaid  to  such  person  or  persons  and 
at  such  times  as  the  said  council  of  the  said  borough  shall  order  and 
direct,  and  in  accordance  with  the  directions  of  any  warrant  or  warrants 
that  have  been  or  shall  be  from  time  to  time  hereafter  made  and  served 
on  the  said  W.  B.  as  such  overseer  as  aforesaid  by  order  of  the  council 
of  the   said  borough,  and   do   and   shall  from   time  to  time,  when 
i^r.:)t''\  *thereunto  required  by  the  said  warrant  or  warrants  or  any  order 

'^  -^  or  resolution  of  the  said  council,  render  and  yield  up  to  the  said 
council,  or  to  such  person,"  &c.,  <<  as  the  said  council  shall  direct,  a  just 
and  true  account  in  writing  of  all  moneys  received  and  paid  by  him  the 
said  W.  B.  or  by  his  order  as  such  overseer  as  aforesaid,  and  also  a  like 
account,"  &c.  (of  moneys  which  ought  to  have  been  received  on  account 
of  every  borough  rate) ;  "  and  also  if  the  said  W,  B.  shall  well  and 
truly  keep  and  preserve  every  rate  book,  account  book,  assessment, 
voucher,  certificate,  order,  document,  writing  or  paper  which  may  come 
to  his  hands  or  custody,"  &c.,  <<by  virtue  of  his  said  appointment  as 
overseer  as  aforesaid,  and  shall  not  wilfully  or  negligently  destroy," 
&c.,  <<the  same,  or  suffer  the  same  to  be  destroyed,"  &c.,  "and  if 
the  said  W.  B.  shall,  when  thereunto  required  by  the  said  council, 
render,  deliver  and  yield  up  the  same  to  the  said  council  or  to  each 
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person,"  &c.,  <<as  the  said  council  shall  direct;  and,  further,  if  the 
said  W.  R.  shall  do  no  wilful  act  or  thing  whereby  any  prejudice  or 
loss  may  arise  in  the  making  and  collecting  the  said  borough  rates  in 
that  part  of  the  borough  which  is  within  the  said  parish  of  Aston,  and 
well  and  faithfully  perform  and  execute  the  duties  of  overseer,  then,'' 
&c. :  bond  to  be  void. 

The  plea,  after  setting  forth  the  deed,  alleged  that  Mayne  anl 
Robbins  were,  to  wit,  on  the  day  and  year  in  that  behalf  mentioned  m 
the  condition,  duly  appointed  by  the  council  « to  act  as  such  oyerseers 
for  the  making,  levying,  and  collecting  borough  rates  within  ^at  part  of 
the  said  parish  of  Aston  which  is  in  the  said  borough,  subject  to.  the 
pleasure  of  the  said  eouneH,  for  the  period  of  one  year  and  no  more^  to 
wit,  for  one  year  from  the  25th  day  of  March,  a.  d.  1845,  under  and  by 
virtue  of  a  certain  *aet  of  Parliament,*'  &c.  (7  W.  4  &  1  Vict.  c.  81,  r:,,/*^^ 
« to  provide  for  the  levying  of  rates  in  boroughs  and  towns,"  &c.)  ^  ." 
Averment,  that  Bobbins  did,  from  time  to  time  and  at  all  times  after  the 
making  of  the  bond  and  condition,  <<  and  during  the  said  period  of  one 
year  during  which  he  acted  as  such  overseer  as  aforesaid,  well,  truly, 
■  and  duly  execute  and  perform  the  duties,"  &c.,  «and  duly  and  faithfully 
make,  levy,"  &c.,  <<all  such  sum  and  sums  of  money  as  had  been  before 
the  making  of  the  said  writing  obligatory  or  were  afterwards,  and 
daring  the  period  of  one  year,  by  the  order,"  &c.,  (<of  the  said  council, 
assessed,"  &c.  The  plea  went  on  to  allege  performance  of  the  other 
duties  mentioned  in  the  condition,  limiting  the  averments  of  performance 
to  the  period  of  one  year,  as  above.     Verification. 

Replication :  «  That  the  said  W.  Robbins  was  appointed  by  the  said 
council  of  the  said  borough  of  Birmingham  to  act  as  overseer  for  the 
making,  levying,  and  collecting  borough  rates  within  that  part  of  the 
parish  of  Aston  which  is  in  the  said  borough,  during  the  pleasure  of 
the  said  council  generally,  and  for  no  definite  period  or  time  certain: 
without  this,  that  the  said  W.  R.  was  appointed  such  overseer  for  the 
period  of  one  year  and  no  more,  in  manner  and  form,"  &c. :  conclusion 
to  the  country.  The  replication  then  assigned,  as  a  breach,  that  W.  R., 
(( during  the  time  he  acted  as  such  overseer  under  and  by  virtue  of  the  said 
appointment  in  the  said  condition  mentioned,  did  not  from  time  to  time 
and  at  all  times  well,  truly,  or  duly  pay  all  such  sums  of  money  as  there- 
after came  to  his  hands  as  such  overseer  as  aforesaid  to  such  person,"  &c. ; 
<«  but,  on  the  contrary  thereof,  the  plaintiffs  say  that  the  said  W.  R.  con- 
tinued to  be  and  to  act  as  such  overseer  as  aforesaid  under  and  by  virtue 
of  *his  said  appointment  in  the  said  condition  mentioned,  to  wit,  ri^t^c^r, 
from  the  day  of  the  date  of  the  said  writing  obligatory  until  the  ^ 
Ist  day  of  December,  A.  B.  1848,  and  divers  sums  of  money  amounting,'' 
&c.  (to  500Z.),  <'were,  during  the  continuance  of  the  said  appointment 
of  the  said  W.  R.,  and  by  virtue  thereof  and  while  he  was  so  acting  as 
such  overseer  as  aforesaid,  and  after  the  making  of  the  said  writing 
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obligatory,  to  vrit^  on  the  1st  day  of  June,  A.  D.  1847,  and  on  divers 
other  days  and  times  between  that  day  and  the  said  1st  day  of  Decem- 
ber, A.  D.  1848,  and  before  the  commencement  of  this  suit,  receiTe«l 
by,  and  came  to  the  hands  of,  the  said  W.  R.  as  such  overseer  as  afore- 
said. Tet  the  said  W.  B.,"  &c. :  omission  by  W.  R.  to  pay  over  tbo 
moneys  to  the  treasurer  of  the  borough,  though  directed  by  the  coaocil 
to  do  so. 

Demurrer,  assigning  grounds  which  will  appear  sufficiently  by  the 
argument.((i)    Joinder. 

WilleB^  for  the  defendants. — The  material  question  will  tarn  upon 
^g^g,  stats.  6  4;  6  W.  4,  c.  76,  s.  58,(J)  and  7  W.  4  &  *1  Vict.  c.  81, 

'  -*  s.  8  ;{e)  and  will  be  whether,  on  the  appointment  of  such  an 
overseer  as  this  bond  contemplates,  he  holds  the  office  for  a  year  or  for 
a  longer  time.  If,  in  this  case,  Robbins  was  appointed  for  a  year  only, 
the  liability  of  his  sureties  did  not  continue  longer.  The  breach  here 
is  after  the  expiration  of  the  year ;  for  the  replication  admits  that  the 
duties  were  performed  during  the  year.  To  ascertain  the  terms  under 
which  this  office  was  held,  the  Court  will  look,  not  to  the  recital  of  the 
bond  literally,  but  to  the  actual  nature  of  the  office,  according  to  the 
rule  stated  in  note  (A)  to  Lord  Arlington  v.  Merricke,  2  Wms.  Saund. 
*f?9QT  *^^  ^'  ^^^  edit.,  where  Peppin  v.  *Cooper,  2  B.  4;  Aid.  481, 437, 
-*  and  several  other  authorities,  are  noticed.     ( WilUs  here  read  the 

(n)  One  ground  wm  "tbmt  the  smid  replication  is  improperly  pleaded  in  the  frrm  of  a  9pe(t«l 
traverie."  Willeg,  in  eommenoing  his  argament,  noticed  this  point,  and  referred  to  Webb  r. 
James*  8  Bl  A  W.  645 ;  but  the  case  was  argued  on  the  substantial  question  as  to  the  effect  of 
the  overseer's  appointmenL 

(6)  Stat  6  A  6  W.  0.  76,  s.  58,  enacts  that  the  oonncil  of  every  borongh,  on  9tli  Norember,  tS35. 
shall  appoint  a  town  cleric,  who  shall  hold  his  office  daring  pleasure :  "and  the  council  of  everr 
borough  shall  in  every  year  appoint  another  fit  person,  not  being  a  member  of  the  eouDctl,  to  U: 
the  treasurer  of  the  borough,  and  also  such  other  officers  as  have  been  usually  appointed  in  racfa 
borough,  or  as  they  shall  think  necessary  for  enabling  them  to  carry  into  execution  the  varioos 
powers  and  duties  vested  in  them  by  virtue  of  this  act,  and  may  from  time  to  time  difcontioae 
the  appointment  of  such  officers  as  shall  appear  to  them  not  necessary  to  be  reappointed;  id^ 
shall  take  such  security  for  tha  due  execution  of  his  office  by  any  such  town  clerk,  treasnrer,  or 
otner  officer,  as  the  said  oounaU  shall  think  proper;  and  shaU  order  to  be  paid  to  the  major,  as4 
to  the  town  derk  and  treasurer,  and  to  every  such  other  officer  to^be  employed  as  aforesaid,  sorh 
salary  or  allowanee  as  the  said  council  shall  think  reasonable ;  and  in  ease  of  a  vacancy  in  taj 
such  office  as  aforesaid  by  death,  resignation,  removal,  or  otherwise,  the  council  of  such  boreogk 
may  appoint  another  fit  person  in  the  place  of  the  person  so  making  such  vacancy." 

(e)  Stat  7  W.  4  A  1  Vict.  c.  81,  s.  3,  enacts:  «That  in  every  case  in  nhieh  any  psrisb  or 
place  liable  to  support  its  own  poor  shall  be  partly  within  and  partly  without  any  such  boroegb," 
'*  the  council  of  the  borough  shall  appoint  one  or  more  proper  person  or  persons  to  act  as  orer* 
seer  or  overseers  within  that  part  of  such  parish  or  any  such  place  which  is  within  the  bonw^ 
for  making,  levying,  and  eoUecting  any  such  borough  rate  or  watch  rate  therein ;  and  ia  every 
auch  case  of  a  divided  parish  or  place,  if  the  borough  is  not  liable  to  the  county  rate,  the  jiistkM 
of  the  peace  having  jurisdiction  over  that  part  of  such  parish  or  place  which  is  not  withia  tb« 
borough  shall  appoint  one  or  more  proper  person  or  persons  to  act  as  overseer  or  overseen  witlus 
that  part  of  such  parish  or  place  which  is  not  within  the  borough,  for  making,  levying,  and  eel- 
looting  the  county  rate  therein ;  and  the  person  or  persons  so  respectively  to  be  appointed  ihtU 
have  the  like  powers  vested  in  him  or  them,  and  shall  be  subject  to  the  same  regnlatioat  ssd 
panaltiea,  for  levying  and  eoUecting  any  such  borough  rate,  watch  rate,  or  county  rate  wilbis 
that  part  of  such  parish  or  place  for  which  he  or  they  is  or  are  appointed,  aa  if  he  or  they  was 
or  were  appointed  overseer  or  overseers  of  the  poor  under  any  law  or  laws  now  or  hereafter  t»  b« 
in  foree." 
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judgment  of  Abbott,  C.  J.,  on  the  second  point  in  the  last  cited  case). 
Now  the  council  of  a  borough  are  empowered  by  stat.  5  &  6  W.  4,  c. 
76,  8.  58,  to  appoint  a  town  clerk,  and  likewise,  <<in  every  year,"  a 
treasurer,  and  « such  other  officers  as  have  been  usually  appointed  in 
tsuch  borough,  or  as  they  shall  think  necessary  for  enabling  them  to 
carry  into  execution  the  various  powers  and  duties  vested  in  them  by 
virtue  of  this  act."  Among  the  officers  «  usually  appointed,"  are  over- 
seers ;  and  sect.  92,  which  authorizes  levying  a  borough  rate  in  the 
nature  of  a  county  rate,  necessarily  imposed  upon  the  overseers  the 
duties  discharged  by  overseers  in  counties,  of  collecting  that  rate. 
Stat.  7  W.  4  &  1  Vict.  c.  81,  s.  8,  under  which  the  present  appointm'ent 
is  alleged  to  have  taken  place  (and  which  is  amended  by  stat.  8  &;  9 
Vict.  c.  110),(a)  empowered  the  council  to  appoint  special  overseers  in 
a  parish  of  which  part  only  is  within  the  borough;  but  it  merely  sub- 
stitutes these  for  the  ordinary  overseers,  and  does  not  change  the  tenure 
of  the  office.  The  persons  appointed  under  the  act  of  7  W.  4  &  1  Vict, 
are  merely  the  officers  of  the  corporation,  having  no  separate  or  dis- 
cretionary authority,  as  appears  from  Begina  v.  The  Mayor  of  New 
Windsor,  7  Q.  B.  908,  914  (E.  C.  L.  B.  vol.  53),  and  Cobb  v.  Allen,  10 
Q.  B.  683  (E.  C.  L.  B.  vol.  59).  The  statutes  on  this  subject  are  set 
forth  and  commented  upon,  and  the  decisions  collected  in  Bawlinson 
On  The  Municipal  Corporation  Act,  2d  ed.(i)  Stat.  5  &  6  W.  4,  c.  76, 
B.  58,  as  to  annual  appointments,  is  not  affected  by  any  subsequent 
enactment  except  stat.  6  &;  7  Vict.  c.  89,  s.  6,  which  directs  that 
Hhe  treasurer  shall  in  future  be  appointed  to  hold  during  plea-  r-i^^nr^ 
sure.  It  may  be  contended  that  these  overseers  are  employed  ^ 
only  to  collect  such  borough  rates,  if  any,  as  the  council  think  fit  to 
order,  and  may,  therefore,  be  no  officers  at  all :  but,  if  they  are  in  fact 
appointed,  their  appointment  must  stand  upon  the  provision  of  stat.  5 
&  6  W.  4,  c.  76,  s.  58 ;  and  then  Peppin  v.  Cooper,  2  B.  &  Aid.  481, 
applies.  [Pattbson,  J. — Would  a  bond  be  illegal  if  given  for  so  long 
aa  the  party  should  hold  by  annual  appointment,  or  re-appointment  ?] 
To  extend  the  liability  of  sureties  express  words  must  be  used.  [Pat- 
tbson, J.,  mentioned  Augero  v.  Keen,  1  M.  &  W.  390, f  S.  C.  Tyr.  &; 
G.  709.  CoLBRinas,  J. — Here  no  subsequent  appointment  is  shown  on 
the  record.] 

Crcmpton^  contri. — The  replication  is  that  the  couneil  appointed 
Bobbins  <<  generally,  and  for  no  definite  period  or  time  certain  :  without 
this"  that  he  was  appointed  <<for  the  period  of  one  year  and  no  more." 
The  parties  might,  if  they  thought  fit,  make  a  contract  of  suretyship 
for  an  appointment  during  pleasure,  even  assuming  that  the  office  was 
properly  an  annual  one,  and  that  an  appointment  during  pleasure  was 
wrong.  [Pattbson,  J. — If  the  office  were  annual,  an  appointment  ex 
pressed  to  be  during  pleasure  would  not  make  it  otherwise.]    The 

(a)  Seo  sUt  12  k  13  Yiot  o.  65.  {h)  See  purUeulariy  pp.  35&*~368. 
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sureties  here  have  engaged,  in  effect,  to  be  answerable  so  long  as  it 
shall  be  the  pleasure  of  the  council  that  the  overseer  shall  hold :  whether 
that  be  by  an  irregular  appointment  for  more  than  a  year,  or  by  re- 
appointment .after  the  year,  is  immaterial  to  the  security.  The  tra- 
verse, therefore,  is  rightly  taken.  But  there  is  nothing  to  show  that 
^01  n  this  office  is  annuid.  Even  the  borough  '''rate  is  not  made  so  by 
^  sect.  92  of  Stat.  5  &  6  W.  4,  c.  76 :  there  may  be  rates  for 
periods  less  than  a  year,  and  different  officers  appointed  for  each  rate ; 
or  there  may  be  no  rate,  and  no  officer  required.  Sect.  58  comprehends 
various  officers,  but  cannot  have  been  framed  with  reference  to  the 
persons  who  are  to  act  as  overseers  in  putting  into  execution  stat.  7  W. 
4  jc  1  Vict.  c.  81 ;  for  the  levy  and  collection  they  are  to  make  were 
not  authorized  by  stat.  5  &  6  W.  4,  c.  76.  [Coleridge,  J. — One  pur- 
pose of  the  appointment  under  the  Act  of  7  W.  4  &  1  Vict,  is  (by  sect. 
2)  to  make  a  retrospective  rate  for  a  specific  purpose  (defraying  certain 
expenses  incurred  before  that  act  passed)  within  six  months  from  the 
passing  of  the  act :  the  office  of  levying  such  a  rate  could  not  be  annual.] 
The  duties  under  this  latter  statute  are  not  necessarily  constant ;  and, 
further,  they  are  not  relative  to  the  corporation  generally,  but  to  a 
particular  district.  There  is  no  ground  for  saying  that  the  security 
here  must  have  been  given  under  the  original  act :  that  act  obliges  the 
corporation  to  require  security  from  the  officers  there  mentioned ;  but 
it  does  not  follow  that  security  may  not  be  taken  from  those  who  are 
officers  under  stat.  7  W.  4  &;  1  Vict.  c.  81,  only,  though  the  act  is  silent 
on  this  point. 

WilleSy  in  reply. — The  appointment  here,  as  appears  by  the  record, 
is  general,  <<for  making,  levying  and  collecting  borough  rat^,"  and  is 
not  relative  to  a  particular  rate  only.  The  collector  cannot  be  con- 
sidered in  any  other  light  than  as  a  salaried  officer  of  the  corporation : 
he  is  not  a  parochial  overseer.  He  makes  the  rate ;  but  his  duty  in 
that  respect,  though  requiring  some  mental  exertion,  is  ministerial  only. 
When  a  borough  rate  was  to  be  made  under  stat.  5  &  6  W.  4,  c.  76,  s. 
♦A<^91  ^^'  ^^  could  "^not,  like  the  county  rate,  fall  under  the  control  of 
''-'  the  parochial  officers,  because  it  was  not  payable  out  of  the  poor 
rate ;  Bawlinson  On  the  Municipal  Act,  p.  162,  note  (7) :  the  coundl, 
therefore,  must  have  appointed  officers  specially  for  that  purpose ;  and 
they  would  come  within  the  general  policy  of  sect.  58,  which  was  that 
persons  should  not  hold  offices  under  the  corporation  for  more  than  a 
year.  [Erle,  J. — In  the  case  of  parishes  wholly  within  the  borough, 
the  rate,  by  that  statute,  was  <<in  the  nature  of  a  county  rate,'*  and 
would  be  levied  by  the  parish  officers  according  to  stat.  55  6.  3,  c.  51 : 
but  the  overseer  would  not  therefore  be  a  borough  officer  within  sect. 
58  of  stat.  5  &;  6  W.  4,  c.  76.]  Stat.  7  W.  4  &  1  Vict.  c.  81,  was  passed 
to  amend  the  previous  law  by  a  provision  for  payment  of  borough 
rate  by  the  overseers  out  of  the  poor  rate ;  but  that  did  not  extend  to 
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parishes  partly  "within  and  partly  out  of  a  borough ;  therefore,  by  sect; 
8,  certain  special  officers  were  created,  to  stand  in  the  place  of  over* 
seers  in  such  parishes.  [Erle,  J. — Stat.  12  G.  2,  c.  29,  s.  8,  provided 
for  the  levying  of  county  rate  in  places  where  there  was  no  poor  rate ; 
but  it  did  not  create  a  new  office.]  The  council  here  have  made  an 
appointment  of  an  officer  in  general  terms :  such  an  appointment  would 
end  with  the  year.  The  words  <<  during  the  plieasure"  may  imply  that 
the  council  might  dismiss  him  during  the  year ;  but,  if  they  did  so,  the 
sureties  would  be  discharged.  [Erlb,  J. — Suppose  they  appointed  him 
to  make  a  rate  which  could  not  be  levied  within  the  year.]  He  might 
perhaps  be  re-appointed  at  the  end  of  the  year ;  but  that  is  not  the 
present  case.  As  to  the  supposition  that  this  may  have  been  an  illegal 
appointment,  there  is  nothing  to  show  that  an  illegal  act  was  intended ; 
and  it  is  not  to  be  presumed. 

*Patteson,  J. — This  bond  recites  an  appointment  of  W.  Rob-  r*/.Qrt 
bins  as  overseer  for  making,  levying  and  collecting  <<  borough  ^ 
rates"  (in  the  plural),  <<  during  the  pl0asure  of  the  said  council :"  then 
foUows  the  condition.  The  plea  avers  that  he  was  appointed,  subject 
to  the  pleasure  of  the  council,  <«  for  the  period  of  one  year  and  no 
more,"  under  and  by  virtue  of  stat.  7  W.  4  &;  1  Vict.  c.  81,  and  that 
Bobbins  duly  performed  the  duties  for  that  period.  The  plaintiff  replies 
that  Robbins  was  appointed  to  act  as  overseer  «  during  the  pleasure  of 
the  said  council  generally,  and  for  no  definite  period  or  time  certain : 
without  this,"  that  he  was  appointed  for  one  year  and  no  more.  The 
condition  of  the  bond  is  general,  making  no  reference  to  the  term  of 
one  year ;  but  it  is  answered  that  the  legal  effect  of  the  statute  is  to 
impose  this  limit,  and  that  the  office  is  essentially  annual.  But  I  really 
cannot  come  to  this  conclusion.  Whether  an  appointment  under  stat. 
5  fc  6  W.  4,  c.  76,  s.  58,  would  have  been  essentially  annual  or  not 
(and  I  do  not  see  how  that  section  applies),  an  appointment  under  stat. 
7  W.  4  &  1  Vict.  c.  81,  s.  8,  clearly  is  not  so :  the  plea  refers  pointedly 
to  that  statute ;  and  an  appointment  such  as  this  is  must  be  made  either 
under  it  or  under  stat.  8  &;  9  Vict.  c.  llO.(a)  Whether  the  act  of  7 
W.  4  &  1  Vict.  c.  81,  would  warrant  an  appointment  for  the  making  of 
more  than  one  future  rate,  I  do  not  say ;  I  should  have  thought  that 
the  cotmcil  must  first  order  a  rate  and  then  appoint,  separately  in  each 
instance,  the  officer  to  make  and  levy  it :  but  it  is  not  necessary  to 
decide  this :  it  is  enough  that  the  '^'office,  under  this  act,  cannot  r^tztqj. 
be  essentially  an  annual  one.  And,  then,  it  is  impossible  to  deny  *- 
that  the  plaintiff  may  traverse  the  allegation  of  the  office  being  for  a 
year  and  no  more.  The  council,  here,  have  taken  a  bond  with  the 
express  recital  that  the  party  employed  is  to  act  during  their  pleasure, 

(«)  Thii  Mi  (teet  1)  gires  oertain  powara  to  p«nona  appointed  imdor  the  former  statntei  <'to 
aot  M  oreneer  or  oTerseere,"  **  for  makiogy  leTying,  and  coUecting  borovgh  ratei"  in  plaoes  partlj 
vitbin  and  partlj  without  anj  boroagii. 
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and  with  the  condition  that  he  shall  well,  &;c.,  perform  the  duties 
<« during  such  time  as  he  shall  act."  To  treat  this  as  an  annual  office 
we  ought  to  see  clearly  that  it  was  by  law  annual :  but  that  is  not  the 
case. 

GoLEBiDQB,  J. — The  appointment,  as  shown  by  the  bond,  is  in  general 
terms.  The  defendants,  on  their  construction  of  the  instrument,  cbn- 
sider  the  appointment  to  be  annual.  The  plaintiff  denies  that.  If  we 
are  to  decide  that  the  office  was  in  reality  annual,  we  must  come  to  that 
conclusion  by  referring  to  the  act  of  parliament,  and  ascertaining  that 
the  power  of  appointment,  as  defined  by  that  act,  was  for  a  year  and 
no  more.  If  it  was  so,  the  construction  of  the  bond  must  be  limited 
by  the  legal  power.  But  I  think  the  act  is  not  to  be  so  construed.  The 
officer  whose  duty  is  now  in  question  could  not  have  been  appointed 
under  stat.  5  &  6  W.  4,  c.  76,  s.  58 ;  for  the  borough  rate  could  not  then 
have  been  collected  as  it  is  now.  To  meet  that  difficulty,  among  others, 
Stat.  7  W.  4  &  1  Vict.  c.  81,  was  passed :  and  sect.  8  gives  certain 
powers,  in  terms  having  no  reference  to  sect.  58  of  the  former  act. 
Supposing  that,  under  sect.  58,  all  the  officers  except  the  treasurer  were 
annual,  that  does  not  touch  the  present  case.  The  question  is,  whether 
any  limit  is  imposed  by  sect.  8  of  the  later  act.  The  officers  to  be 
appointed  under  that  clause  are  to  make,  levy  and  collect  the  borough 

*6S^1  ^^^^'  ^^^  ^^^^  ^^^^  ^  ^^^  annual ;  it  is  occasional  only,  to  be  *im- 
-*  posed  when  the  borough  fund  is  insufficient ;  and  that  may  or 
may  not  happen.  There  is  no  reason  therefore  that  the  office  shoiild  be 
annual ;  and  it  would  be  absurd  to  say  that  the  officer  must  be  appointed 
among  the  others  who  are  named  in  every  year  under  stat.  5  &  6  W.  4, 
0.  76,  s.  58.  I  do  not  go  into  the  question  whether  the  appointment 
for  an  indefinite  time,  as  described  on  this  record,  is  or  is  not  iUegal. 
It  has  not  been  so  contended ;  and  I  do  not  know  that  it  could  have 
been,  with  success. 

WiGHTMAN,  J. — I  should  have  doubted  whether  Mr.  TTiUes't  argu- 
ment had  not  some  force,  if  this  had  been  an  office  within  sect.  58  of 
stat.  5  &  6  W.  4,  c.  76.  But  it  clearly  does  not  come  within  that  dause. 
It  became  necessary  to  pass  stat.  7  W.  4  fc  1  Vict,  c  81,  for  the  pur- 
pose of  establishing  this  office ;  and  its  functions,  as  described,  are  quite 
inconsistent  with  its  being  annual.  The  defendants  were  not  obliged  to 
give  a  bond  in  the  present  form  ;  but,  having  given  it,  they  are  boimd 
by  it. 

Erlb,  J. — This  is  an  express  contract  for  the  whole  time  during  whidi 
the  party  shall  act  as  overseer :  and  the  apparent  intentions  of  contract- 
ing parties  must  have  effect  unless  there  be  a  dear  law  prohibiting  it. 
It  is  contended  that  this  is  an  annual  office  under  stat.  5  ft  6  W.  4,  c 
76,  s.  58 :  but  it  clearly  is  not  so,  for  the  reasons  which  have  been 
assigned.  The  appointment  is  under  another  statute,  expressly  antko- 
rizing  the  creation  of  a  particular  overseer,  whose  duties  are  not  pm- 
•dical  but  speciaL  Judgment  for  plaintilb. 
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PluBtiff  WM  tenant  to  dafandanti,  six  in  nnmber,  who  were  Joint  tenants  of  the  reTenion.  Four 
of  the  defendants  exeented  a  eonreyanee  of  the  reversion  to  F. :  the  other  two  did  not 
execute  it  Afterwards  defendants  distrained  plaintiff's  goods  for  rent  doe  to  the  six  before 
the  conreyanoe. 

Held :  That  by  the  severance  of  the  reversion  the  right  to  distrain  for  this  rent  was  gone. 

Trespass  for  taking  goods.    Plea :  Not  gniltj,  by  statute. 
On  the  trial,  before  Cbesswbll,  J.,  at  the  Lancaster  Summer  Assizes, 
1850,  it  appeared  that  in  1849  plaintiff  was  tenant,  for  a  term  not 
expired,  to  defendants  (six  in  number),  who  were  joint  tenants  of  the 
reversion ;  and  rent  was  then  in  arrear.     A  deed  was  prepared,  pur- 
porting to  be  a  demise  by  the  six  defendants  to  one  Fielden  of  the  rever- 
sion immediately  expectant  on  plaintiff's  term.     Four  of  the  defendants 
executed  the  deed,  about  the  end  of  1849 :  the  other  two  did  not.     In 
1850,  after  the  execution  x)f  the  deed  by  the  four,  the  plaintiff's  goods 
were  distrained  for  rent  due  before  the  execution  of  this  deed.     On 
proof  of  these  facts,  the  plaintiff's  counsel  urged  that  the  distress  was 
wrongful,  as  defendants  had  not  the  reversion  on  which  the  rent  was 
reserved.     It  was  answered,  that  there  still  remained  the  same  rever- 
sion in  two  of  the  defendants,  and  that  the  others  might  justify  as  their 
bailiffs.     Cresswell,  J.,  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  move  to  enter  a  verdict  for  the  defendants.     In  Michaelmas 
term,  1850,  Watson  obtained  a  rule  nisi  accordingly. 

Cowling  now  showed  cause. — At  common  law  the  right  to  distrain 
was  in  lieu  of  a  forfeiture  for  the  non-performance  of  a  service ;  and  it 
was  therefore  only  *in  those  who  had  the  reversion,  and  who  i-^/^qj 
would  have  had  the  benefit  of  the  forfeiture ;  Gilbert  on  Rents  *- 
(1st  ed.),  p.  5.  Fielden,  as  tenant  in  common  with  the  two,  has  four 
sixths  of  the  reversion :  it  is  clear  that  he  and  the  two  defendants  who 
are  owners  of  the  other  two  sixths  may  distrain  for  any  rent  due  since 
the  assignment  to  him ;  but  he  cannot  join  in  a  cognisance  for  the  rent 
irhich  fell  due  before  his  time ;  neither  can  the  two  alone  make  a  good 
cognisance ;  for  they  have  but  a  part  of  the  reversion.  As  the  rent  is 
one  entire  rent  attached  to  one  entire  reversion,  the  severance  has  put 
an  end  to  the  right  to  distrain. 

Watson  and  Atherton,  contril. — The  two  have  still  the  same  reversion 
which  they  had  when  the  rent  became  due :  and  they  may  distrain  at 
all  events  for  their  portion  of  the  rent.  No  case  has  been  cited  to  show 
that  one  joint  tenant  of  the  reversion  can  by  aliening  his  portion  destroy 
the  right  of  the  other  joint  tenants  to  distrain. 

Patteson,  J. — ^It  seems  to  me  that  the  onus  lies  on  the  defendants 
to  show  some  authority  for  saying  that  he  does  not  so  destroy  it.     It 

(a)  Aeeidentally  misplaoed. 
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may  be  a  hardship,  for  aught  I  know,  that  one  joint  tenant  of  the  re 
version  can  by  severance  deprive  the  others  of  their  right  to  distrain 
for  rent  already  due ;  but  it  is  an  incident  to  that  species  of  property. 
AH  remedy  for  the  rent  is  not  gone.  An  action  may  be  brought; 
that  clearly  most  be  in  the  name  of  the  six.  Before  the  severance  of 
the  reversion  an  avowry  must  have  been  by  the  six :  and  an  authority 
^pqo-i  is  required  to  show  that  by  the  severance  of  *the  reversion  the 
-'  rent  already  due  to  the  six  was  apportioned. 
GoLERiDC^E  and  Wightman,  Js.  concurred.        Rule  discharged.(a) 

I  (a)  Reported  by  C.  BlAokburn,  Eiq. 


STAUNTON  and  Another  v.  WOOD  and  Others.    Feb.  15. 

Auumprit  on  an  mgreement  by  plalntiflb  to  leU  to  defendants  eable  ban  at  a  certain  price  per 
ton,  "the  said  goods  to  be  delivered  forthwith  to  the  defendants  at  the  works,  and  the  aaH 
price  to  be  paid  by  the  defendants  in  cash  in  fourteen  days  from  the  time  of  the  making  otiof* 
said  eontract"    Breach :  Non-payment  after  fourteen  days.    On  demurrer  to  a  plea,  Held : 

That,  on  the  contract  thus  set  forth,  the  delivery  was  meant  to  precede  the  payment,  and  that  a 
readiness  on  plaintiff's  part  to  deliver  the  goods  was  a  condition  precedent 

Assumpsit.  The  count  recited  that  plaintiffs  agreed  to  sell  to  defend- 
ants <<  certain  goods,  to  wit,  fifty  tons  of  good  cable  bars,  at  and  for 
the  price  of  92.  per  ton,  the  said  goods  to  be  delivered  forthwith  by  the 
plaintiffs  to  the  defendants  at  the  works,  and  the  said  price  to  be  paid 
by  the  defendants  to  the  plaintiffs  in  cash  in  fourteen  days  from  the 
time  of  the  making  of  the  said  contract.''  Mutual  promises.  Aver- 
ment that  fourteen  days  had  elapsed,  and  that  «  plaintiffs  have  in  all 
things  performed  and  fulfilled  the  contract  on  their  part.*'  Breach : 
Non-payment.  Plea :  That  a  reasonable  time,  according  to  the  tenor 
of  the  contract,  for  the  delivery  of  the  goods,  within  which  reasonable 
time  the  goods  according  to  the  tenor  of  the  contract  might  and  ought 
to  have  been  delivered,  elapsed  before  the  expiration  of  fourteen  days 
from  the  making  of  the  contract ;  and  that,  although  defendants  were 
always  ready  and  willing  to  accept  the  goods  and  pay  for  them,  of  which 
♦f^^Ql  ^P^^^^^^B  ^^  notice,  and  were  requested  to  deliver  the  goods, 
^  yet  plaintiffs  would  not  deliver  the  goods:  without  this,  tha( 
plaintiffs  have  in  all  things  performed  and  fulfilled  the  contract  mode 
et  formfi.     Conclusion  to  the  country. 

General  demurrer.     Joinder.^ 

The  demurrer  was  argued  in  this  vacation.(a) 

PhipsoUj  for  the  plaintiffs. — The  demurrer  is  to  the  plea ;  but  the 
roal  question  depends  on  the  construction  of  the  contract  stated  in  the 
count,  whether  it  makes  it  a  condition  precedent  to  the  right  to  demand 

(a)  February  14th.    Before  Pattebok,  Colbbidcib,  WiciBTVAir,  and  Eblb,  Js. 
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payment  that  the  plaintiSa  should  be  ready  to  deliyer  the  goods.  The 
agreement  is  to  deliver  <<  forthwith :"  that  cannot  mean  instantaneously. 
It  means  as  soon  as  plaintiffs  reasonably  can  deliver  under  the  circum- 
stances ;  Tennant  v.  Bell,  9  Q.  B.  684  (E.  G.  L.  B.  vol.  58).  In  truth 
the  contract  is  no  more  than  the  law  would  have  implied.  The  plain- 
tiffs are  to  deliver  the  goods  in  an  uncertain  time,  as  short  as  they  can 
reasonably  make  it,  but  which  may  be  more  or  less  according  to  circum* 
stances.  Then,  as  this  uncertain  time  may  be  more  than  fourteen  days, 
and  the  day  of  payment  may  come  before  that  of  delivery,  the  defend- 
ants must,  according  to  the  rule  stated  in  note  (4)  to  Pordage  v.  Cole, 
1  Wms.  Saund.  820  b,  be  taken  to  have  relied  on  the  plaintiffs'  promise, 
not  upon  the  performance ;  Mattock  v.  Einglake,  10  A.  &  E.  50  (E.  G. 
L.  R.  vol.  37),  Wilks  v.  Smith,  10  M.  &  W.  855.t  The  plea  avers  that 
this  uncertain  time  has  now  been  ascertained,  and  that  it  has  turned 
out  to  be  less  than  fourteen  days ;  but  the  question,  whether  the  delivery 
ia  a  condition  ^precedent  or  not,  depends  on  what  was  known  r^oAQ 
and  intended  at  the  time  of  the  contract,  not  on  what  happens  *- 
afterwards.  The  plea  does  not  aver  that  a  reasonable  time  for  the 
delivery  of  the  goods  must  in  all  cases  be  less  than  fourteen  days,  or 
that  the  parties  supposed  that  it  must,  and  made  their  contract  accord- 
ingly. If  it  had  so  averred  the  plea  would  be  good  in  substance,  though 
probably  amounting  to  Non  assumpsit,  as  denying  the  legal  effect  of 
the  contract  declared  upon.  The  Gourt  cannot  know  what  a  reasonable 
time  for  delivering  bars  at  the  plaintiffs'  works  may  be.  [Wightman, 
J. — This  is  not  a  contract  to  manufacture  the  bars,  but  to  sell  them, 
and  deliver  them  forthwith.  Is  it  a  reasonable  intendment  that  the 
parties  thought  that  this  could  not  be  done  within  fourteen  days  ?]  The 
Gourt  cannot  judicially  know  what  might  be  reasonably  expected ;  it 
must  depend  on  all  the  circumstances ;  Simpson  v.  Henderson,  Moo.  k 
M.  300  (E.  G.  L.  R.  vol.  22).  [Erlb,  J.— Has  there  ever  been  a 
decided  case  in  which  there  have  been  mutual  promises,  and  the  time 
for  the  plaintiff's  performance  of  his  part  has  actually  come  before  the 
time  for  the  defendant's  performance  of  his,  and  the  plaintiff  has  been 
wholly  in  default  aqd  nevertheless  has  recovered  ?(a)  I  do  not  wish  to 
be  understood  to  give  an  opinion,  but  ask  the  question  for  information, 
as  on  your  construction  of  the  '''contract  the  plea  raises  that  r^^A-t 
point.]  Where  performance  is  not  a  condition  precedent  by  the  ^ 
contract,  a  breach  in  fact  is  no  plea ;  Dicker  v,  Jackson,  6  Gom.  B.  lOS 
(E.  C.  L.  R.  vol.  60). 

Winston^  contri. — It  appears  by  the  plea  that  <<  forthwith"  did  under 

(a)  See  New  v.  SwEin,  Danson  A  Lloyd'e  Hereaoiile  Cues,  193,  and  Bnnoey  v.  Poynts,  4  B. 
A  Ad.  568 ;  in  which  cases  it  appears  to  have  been  held,  at  Nisi  prias,  that,  where  the  period  of 
oredit  has  expired  before  an  aotaal  delivery,  a  readiness  to  pay  the  price  is  a  condition  precedent 
to  the  right  to  demand  a  delivery  of  the  goods,  though  the  purchaser  has  not  failed,  and  no  right 
analogous  to  that  of  stoppage  in  transitu  has  arisen.  There  does  not  appear  to  be  any  case, 
except  the  principal  one,  in  which  the  oonverse  has  been  discussed. 
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the  circumstances  of  this  particular  case  mean  less  than  fonrteen  days. 
Simpson  v.  Henderson,  Moo.  &  M.  800  (E.  0.  L.  R.  vol.  22),  shows 
that  the  circumstances  might  be  legitimately  taken  into  account ;  and, 
if  so,  there  is  a  defence ;  and  though  the  form  of  the  plea  ought  perhaps 
to  have  been  Non  assumpsit,  it  is  good  on  general  demurrer ;  Kemble 
V.  Mills,  1  M.  &  G.  767  (E.  C.  L.  R.  vol.  89).  No  case  has  been  cited 
in  which  it  appeared  on  the  face  of  the  record  that  a  reasonable  time 
for  the  performance  by  plaintiff  of  what  was  alleged  to  be  a  condition 
precedent  was  in  fact  less  than  that  for  the  performance  by  the  de- 
fendant. 

Phipsonj  in  reply. — The  plea  does  not  say  that  a  reasonable  time 
was  necessarily,  or  probably,  to  be  less  than  fourteen  days.  It  says 
that  it  turned  out  afterwards  to  be  less.  The  case  is  precisely  within 
the  words  of  Mr.  Serjeant  Williams  in  note  (4)  to  Pordage  v.  Cole,  1 
Wms.  Saund.  820  b :  « If  a  day  be  appointed  for  payment  of  money,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  mag 
happen,  before  the  thirig  which  is  the  consideration  of  the  money,  or 
other  act,  is  to  be  performed,"  &c.  Chir.  adv.  vuU. 

Pattbson,  J.,  now  delivered  the  judgment  of  the  Court. 
*fU21  *^®  ^*^®  cbnsidered  this  case  and  the  authorities  referred  to 
-*  on  the  argument,  and  are  of  opinion  that,  according  to  tie 
statement  of  the  contract  in  the  declaration  itself,  the  delivering  of 
the  goods  was  a  condition  precedent.  Every  contract  must  be  con- 
strued according  to  the  intention  of  the  parties,  which  in  the  present 
case  the  demurrer  calls  upon  the  Court  to  ascertain.  We  think  it 
manifest  that,  by  the  use  of  the  word  <<  forthwith,"  as  to  the  delivering 
of  the  goods,  in  connexion  with  the  payment  in  fourteen  days,  the 
parties  intended  that  the  goods  should  be  delivered  at  some  time  within 
the  fourteen  days.  Now  the  declaration  alleges  a  general  performance 
by  the  plaintiffs :  and  that  is  sufficient  on  general  demurrer,  and  must 
be  taken  to  mean  a  delivery  or  offer  to  deliver.  It  would  be  bad  on 
special  demurrer ;  but,  being  good  on  general  demurrer,  it  becomes  a 
material  allegation,  and  is  traversable.  The  plea  has  traversed  it,  and 
is  good  in  that  respect,  without  its  being  necessary  for  us  to  say  how 
far  the  introductory  matter  of  the  plea  could  of  itself  have  formed  a 
sufficient  answer  to  the  declaration. 

Judgment  for  defendants.(a) 

(a)  Reported  by  C.  Blaokbnrn,  Eiq. 
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•LAWRENCE  v.  THE  GREAT  NORTHERN  RAILWAY  r««.« 

COMPANY.  '-  '**" 

A  nOvAjetniftnietod  in  eonformity  with  its  net  of  parliAment,  was  eanied  along  an  embftnkmcDt 
upon  low  landa  lying  belween  a  river  and  the  plaintiff'*  land.  The  low  lands  were  separated 
from  plaiotiirs  land  by  a  bank,  which,  before  the  railway  embankment  was  placed  there,  sufficed 
to  protect  his  land  from  the  tloodwaters  of  the  rirer;  bat,  in  consequence  of  the  railway 
embaokment,  the  floodwaters  wore  nnable  to  spread  themselves  over  the  low  lands  as  formerly, 
tod  flowed  over  Uie  bank  into  his  land.    Held : 

That,  altiioDgh  the  Company  were  not  required  by  their  act  to  make  flood  openings  to  their 
embsnkment,  and  would  not  be  compellable  by  mandamus  to  make  them,  yet,  as  they  mighty 
by  proper  caution,  have  prevented  the  ii^nry  sustained  by  the  plaintiff,  an  action  on  the 
esse  was  maintainable  against  them  for  such  injury. 

B«fi>re  the  railway  was  eonstmoted,  and  before  plaintiff  became  possessed  of  the  land  so  over- 
flowed by  the  floodwaters,  the  owner  of  this  and  of  adjoining  land,  from  whom  the  plaintiff 
deriTed  title,  agreed  with  the  railway  Company  to  refer  to  arbitration  the  sum  to  be  paid  by 
the  Company  for  the  purchase  of  part  of  such  adjoining  land  and  as  compensation  for  aJ  injury 
tod  damage  to  his  remaining  estate  "  by  severance  or  otherwise."    Held : 

That  the  compensation  awarded  under  this  agreement  related  only  to  all  damage  known  or  con  tin- 
geot  by  reason  of  the  construction  of  the  railway  on  the  land  purchased,  and  to  such  other 
daoiafe  arising  from  the  construction  of  the  railway  at  other  places  as  was  apparent  and  capa- 
ble of  being  aeeortalned  and  estimated  at  the  time  when  the  compensation  was  awarded :  that 
it  did  not  embrace  contingent  and  possible  damages  which  might  arise  afterwards  by  the  works 
sf  the  Company  at  other  places,  and  which  could  not  be  foreseen  by  the  arbitrator;  and  that 
eofflpensation  for  the  damage  arising  to  the  plaintiff  under  the  present  eiroamstances  was  not 
hdoded  in  the  compensation  awarded. 

Cass.  The  first  count  stated  that,  before  and  at  the  time,  &c.,  the 
plaintiff  was  possessed  of  three  closes  of  land,  called  <<The  Three 
Havercroft  Closes/'  one  other  close  called  <<  The  Seven  Acres,"  with 
<<The  Quaker's  Close*'  and  croft  thereto  adjoining,  two  other  closes, 
called  part  of  <<  The  Common  Close"  respectiyely,  and  one  other  close, 
called  <^  Wild  Hills,"  all  which  said  closes  were  situate  to  the  northward 
of  a  certain  bank,  called  «  The  Bentlej  Flood  Bank,"  which  bank  had 
been  made  by  certain  Drainage  Commissioners  under  an  act  of  parlia- 
ment (a)  in  the  count  mentioned,  <«for  draining,  ^embanking,  and  t-^^oaa 
protecting  certain  low  lands  lying  on  the  north  side  of  the  river  ^ 
Dan,  in  the  West  riding  of  the  county  of  York."  That  on  the  south 
of  the  said  bank  there  were  certain  other  low  lands,  called  «  The  Bent- 
ley  Ings,"  upon  and  over  which  the  floodwaters  of  the  river  Dun  were 
accustomed  to  flow  and  escape  without  obstruction.  That  defendants 
made  a  certain  embankment,  running  obliquely  on,  tc^  and  across 
the  Bentley  Flood  Bank,  without  having  or  leaving  sufficient  arches 
or  waterway  to  allow  the  floodwaters  to  flow  or  escape  over  the 
said  lowlands  called  <<The  Bentley  Ings"  as  they  had  been  accustomed, 
and  kept  and  maintained  the  said  embankment ;  whereby  divers  quan 
titles  of  floodwater  became  accumulated  and  penned  back  upon  The 
Bentley  Ings,  and  were  forced  over  the  Bentley  Flood  Bank  into  the 
lands  of  the  plaintiff,  &c. 

The  following  were  the  material  pleas. 

(a)  7  A  8  O.  4  0.  xeiv.  (local  and  personal,  public)     See  poit  p.  660,  note  (6). 
VOL.  XVI. — 50 
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the  circumstances  of  this  particular  case  mean  less  than  fourteen  days. 
Simpson  v.  Henderson,  Moo.  &  M.  800  (E.  0.  L.  R.  vol.  22),  shows 
that  the  circumstances  might  be  legitimately  taken  into  account ;  and, 
if  so,  there  is  a  defence ;  and  though  the  form  of  the  plea  ought  perhaps 
to  have  been  Non  assumpsit,  it  is  good  on  general  demurrer ;  Kemble 
V.  Mills,  1  M.  &  G.  757  (E.  C.  L.  R.  vol.  89).  No  case  has  been  cited 
in  which  it  appeared  on  the  face  of  the  record  that  a  reasonable  time 
for  the  performance  by  plaintiff  of  what  was  alleged  to  be  a  condition 
precedent  was  in  fact  less  than  that  for  the  performance  by  the  de- 
fendant. 

Phipzonj  in  reply. — The  plea  does  not  say  that  a  reasonable  time 
was  necessarily,  or  probably,  to  be  less  than  fourteen  days.  It  says 
that  it  turned  out  afterwards  to  be  less.  The  case  is  precisely  within 
the  words  of  Mr.  Serjeant  Williams  in  note  (4)  to  Pordage  v.  Cole,  1 
Wms.  Saund.  820  b :  « If  a  day  be  appointed  for  payment  of  money,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  m  to  happen,  or  fitay 
happen,  before  the  thirig  which  is  the  consideration  of  the  money,  or 
other  act,  is  to  be  performed,*'  &c.  Cur,  adv.  vuU. 

Pattbson,  J.,  now  delivered  the  judgment  of  the  Court. 
♦fU91  *^®  ^^ye  cbnsidered  this  case  and  the  authorities  referred  to 
-*  on  the  argument,  and  are  of  opinion  that,  according  to  the 
statement  of  the  contract  in  the  declaration  itself,  the  delivering  of 
the  goods  was  a  condition  precedent.  Every  contract  must  be  con- 
strued according  to  the  intention  of  the  parties,  which  in  the  present 
case  the  demurrer  calls  upon  the  Court  to  ascertain.  We  think  it 
manifest  that,  by  the  use  of  the  word  <<  forthwith,"  as  to  the  delivering 
of  the  goods,  in  connexion  with  the  payment  in  fourteen  days,  the 
parties  intended  that  the  goods  should  be  delivered  at  some  time  within 
the  fourteen  days.  Now  the  declaration  alleges  a  general  performance 
by  the  plaintiffs :  and  that  is  sufficient  on  general  demurrer,  and  must 
be  taken  to  mean  a  delivery  or  offer  to  deliver.  It  would  be  bad  on 
special  demurrer ;  but,  being  good  on  general  demurrer,  it  becomes  a 
material  allegation,  and  is  traversable.  The  plea  has  traversed  it,  and 
is  good  in  that  respect,  without  its  being  necessary  for  us  to  say  how 
far  the  introductory  matter  of  the  plea  could  of  itself  have  formed  a 
sufficient  answer  to  the  declaration. 

Judgment  for  defendants.(a) 

(a)  Reported  by  C.  Blftckburn,  Eaq. 
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♦LAWRENCE  v.  THE  GREAT  NORTHERN  RAILWAY  ^^fi., 

COMPANY.  I-  °*^ 

A  rrnHmiy  eoniitrneted  in  conformity  with  its  net  of  parliEment,  was  carried  along  an  embAokment 
upon  low  lands  lying  between  a  river  and  the  plaintiflf's  land.  The  low  lands  were  separated 
from  plaintiff's  land  by  a  bank,  which,  before  the  railway  embankment  was  placed  there,  sufficed 
to  protect  his  land  from  the  floodwaters  of  the  rirer;  bnt,  in  conseqnence  of  the  railway 
embankment^  the  floodwaters  wore  unable  to  spread  themselves  over  the  low  lands  as  formerly, 
and  flowed  over  the  bonk  into  his  land.    Held : 

ThAtf  altliongh  the  Company  were  not  required  by  their  act  to  make  flood  openings  to  their 
embankment,  and  wonld  not  be  compellable  by  mandamus  to  make  them,  yet,  as  they  mighty 
by  proper  caution,  have  prevented  the  iigury  sustained  by  the  plaintiff,  an  action  on  the 
c«se  was  maintainable  against  them  for  such  injury. 

Before  the  railway  was  constructed,  and  before  plaintiiF  beeame  possessed  of  the  land  so  over- 
flowed by  the  floodwaters,  Uie  owner  of  this  and  of  adjoining  land,  from  whom  the  plaintiff 
derived  title,  agreed  with  the  railway  Company  to  refer  to  arbitration  the  sum  to  be  paid  by 
the  Company  for  the  purchase  of  part  of  such  a<yolning  land  and  as  compensation  for  ad  injury 
and  damage  to  his  remaining  estate  "  by  severance  or  otherwise."    Held : 

That  the  compensation  awarded  under  this  agreement  related  only  to  all  damage  known  or  contin- 
gent by  reason  of  the  construction  of  the  railway  on  the  land  purchased,  and  to  such  other 
damage  arising  from  the  constonotion  of  the  railway  at  other  plaees  as  was  apparent  and  capa- 
ble of  being  ascertained  and  estimated  at  the  time  when  the  compensation  was  awarded :  that 
it  did  not  embrace  contingent  and  possible  damages  which  might  arise  afterwards  by  the  works 
of  the  Company  at  other  places,  and  which  could  not  be  foreseen  by  the  arbitrator;  and  that 
compensation  for  the  damage  arising  to  the  plaintiff  under  the  present  eirenmstances  was  not 
included  in  the  compensation  awarded. 

Case.  The  first  cotint  stated  that,  before  and  at  the  time,  &c.,  the 
plaintiff  was  possessed  of  three  closes  of  land,  called  "The  Three 
Havercroft  Closes,"  one  other  close  called  <<  The  Seven  Acres,"  with 
<^  The  Quaker's  Close*'  and  croft  thereto  adjoining,  two  other  closes, 
called  part  of  <<  The  Common  Close"  respectively,  and  one  other  close, 
called  <*' Wild  Hills,"  all  which  said  closes  were  situate  to  the  northward 
of  a  certain  bank,  called  <<  The  Bentley  Flood  Bank,"  which  bank  had 
been  made  by  certain  Drainage  Commissioners  under  an  act  of  parlia- 
ment (a)  in  the  count  mentioned,  <(for  draining,  '''embanking,  and  r^/>j  j 
protecting  certain  low  lands  lying  on  the  north  side  of  the  river  *- 
Dan,  in  the  West  riding  of  the  county  of  York."  That  on  the  south 
of  the  said  bank  there  were  certain  other  low  lands,  called  «  The  Bent- 
ley  Ings,"  upon  and  over  which  the  floodwaters  of  the  river  Dun  were 
accustomed  to  flow  and  escape  without  obstruction.  That  defendants 
made  a  certain  embankment,  running  obliquely  on,  tc^  and  across 
the  Bentley  Flood  Bank,  without  having  or  leaving  sufficient  arches 
or  waterway  to  allow  the  floodwaters  to  flow  or  escape  over  the 
said  lowlands  called  "The  Bentley  Ings"  as  they  had  been  accustomed, 
and  kept  and  maintained  the  said  embankment ;  whereby  divers  quan 
tities  of  floodwater  became  accumulated  and  penned  back  upon  The 
Bentley  Ings,  and  were  forced  over  the  Bentley  Flood  Bank  into  the 
lands  of  the  plaintiff,  &c. 

The  following  were  the  material  pleas. 

(a)  7  A  8  O.  4  0.  xeiv.  (loeal  and  personal,  public)     See  poit  p.  660,  note  (6). 
TOL.  XVI. — 60 
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Plea  12.  That  the  embankment  complained  of  was  part  of  a  railway 
made  under  the  powers  of  stat.  9  &  10  Vict.  c.  lxxi.(a)  (local  and  per- 
sonal public) ;  that  plaintiff  had  full  notice  of  the  construction  of  the 
said  part  of  the  railway ;  that  it  passed  The  Bentley  Ings  with  divers 
arches  and  culverts,  kcy  for  the  purpose  of  conveying  the  water  as 
clearly  from  the  plaintiff's  closes  as  before  the  railway  was  made,  as 
nearly  as  might  be.  That  the  said  arches  and  culverts,  &c.,  were 
of  such  number  and  dimensions  respectively  as  were  sufScient  for 
the  above  purpose.  That  the  plaintiff  always  well  knew  and  had 
^^..^  ^notice  of  the  nature,  number,  and  dimensions  of  the  said 
^  arches  and  culverts,  &c. ;  and  that  no  difference  ever  arose 
between  plaintiff  and  defendants  as  to  the  sufficiency  of  the  said  arches 
and  culverts,  &c.,  to  convey  the  said  water  as  clearly  from  the  said 
closes  as  before  the  making  of  the  said  railway,  as  nearly  as  might  be. 
Verification. 

Plea  15.  That,  before  the  plaintiff  was  possessed  of  the  said  closes, 
and  after  the  passing  and  coming  into  operation  of  the  said  <«  Great 
Northern  Railway  Act,  1846,"  to  wit,  on  1st  August,  1847,  one  Sii 
William  Bryan  Cooke,  Baronet,  was  entitled  to  the  said  several  closet 
of  land,  in  the  first  count  mentioned,  in  fee  simple,  expectant  on  the 
determination  of  a  certain  leaso  for  one  year  therein,  theretofore  granted 
to  one  Mann.  That  afterwards,  and  whilst  Sir  W.  B.  Cooke  was  so  aa 
aforesaid  interested  in  and  entitled  to  the  said  closes,  and  before  the 
plaintiff  became  and  was  possessed  thereof,  the  defendants,  in  pursuance 
of  the  provisions  of  their  said  act  of  parliament,  to  wit,  on  24th  August, 
1847,  gave  notice  in  writing  to  Sir  W.  B.  Cooke  that  they  required  to 
take  and  use,  amongst  other  lands,  certain  of  the  said  closes  in  the  said 
first  count  mentioned,  to  wit,  the  Havercroft  Allotment,  and  the  two 
Common  Closes,  or  such  part  thereof  as  was  then  staked  out  for  the 
purposes  of  the  said  railway,  and  that  they  were  willing  to  treat  and 
agree  for  the  purchase  thereof,  and  also  for  compensation  to  be  made 
for  the  damage  that  might  be  sustained  by  reason  of  the  execution  of 
the  works  of  the  said  railway.  That  afterwards,  to  wit,  on  80th  August, 
1847,  whilst  Sir  W.  B.  Cooke  was  so  entitled  as  aforesaid,  and  before 
the  plaintiff  was  possessed,  &c.,  by  a  certain  agreement  then  made  in 
*fi4.fil  P^™'^*^^®  ^^  *^®  provisions  of  the  said  Great  Northern  '^Rail- 
^  way  Act,  and  the  several  acts  incorporated  therewith,  between 
Sir  W.  B.  Cooke  of  the  one  part,  and  the  agent  of  the  defendants  of 
the  other  part,  the  said  Company's  agent  agreed  to  purchase  of  Sir  W. 
B.  Cooke,  amongst  other  lands  and  closes,  the  Havercroft  Allotment 
and  the  two  Common  Closes,  or  such  part  thereof  as  was  then  staked 
out,  &c. ;  and  it  was  then  thereby  further  agreed  that  the  price  or  sum 

(a)  "For  making  a  railway  from  London  to  York,  with  branches  therefrom  proriding  for  tlM 
coontiee  of  Hertford,  Bedford,  HunUngddn,  Northampton,  Rutland,  Nottingham,  and  the  three 
dirisions  of  the  county  of  Lincoln  a  railway  commonication  with  London  and  York,  to  be  called 
.*  The  Grei^t  Northern  BaUway.' " 
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to  be  paid  by  the  Company  for  the  pieces  of  land  so  agreed  to  be  pur- 
chased, as  well  as  the  amount  to  be  paid  by  the  Company  /or  all  injury 
and  damage  done  to  the  remaining  estate  of  the  said  vendor  by  severance 
or  cthertoise,  and  for  compensation  for  all  bridges,  arches,  tunnels,  roads, 
erossingS',  and  gates,  under  or  over,  across  or  alongside  of  the  said  rail- 
way, except  such  as  should  be  awarded  as  thereafter  mentioned,  were 
to  be  fixed,  settled,  and  determined  by  one  W. ;  and  that  the  said  W. 
was  also  to  determine  the  number,  situation,  and  description  of  the  arches, 
drains,  culverts,  bridges,  roads,  and  crossings  to  be  made  upon  the  said 
premises,  over,  under,  across,  or  alongside  of  the  said  railway.  That  it 
was  further  agreed  that  the  said  defendants  should  be  entitled  to  take 
possession  of  the  said  premises  so  agreed  to  be  sold,  and  to  proceed  with 
their  works  on  the  day  of  the  signing  thereof.  Averment  of  mutual 
promises  to  abide  by  the  award.  That  afterwards,  and  whilst  Sir  W. 
B.  C.  was  so  entitled,  &c.,  and  before  the  plaintiff  was  possessed,  &c., 
W.  having  taken  upon  himself  the  burthen  of  the  said  reference,  to 
wit,  on  22d  November,  1847,  duly  made  his  award  in  writing,  whereby 
he  awarded  that  the  sum  of  79007.  was  the  price  or  sum  to  be  paid  by 
the  Company  to  Sir  W.  B.  C.  for  the  purchase  of  the  pieces  of  land 
in  the  said  agreement  mentioned,  including  the  Havercroft  *A1-  r-i^f^rj^ 
lotment  and  the  two  Common  Closes ;  and  which  said  sum  of  *- 
7900/.  he  adjudged  should  be  taken  to  include  the  compensation  for  all 
injury  and  damage  done  to  the  estate  of  Sir  W.  B.  C.  by  severance  or 
otherwise.  That  W.  also  thereby  adjudged  that  the  number,  situation, 
aild  description  of  the  arches,  drains,  culverts,  bridges,  roads,  and  cross- 
ings to  be  made  upon  the  said  premises,  over,  under,  across,  or  alongside 
of  the  said  railway  should  be  made  in  such  situation  and  of  such  dimen- 
sions and  capacity,  and  in  such  manner,  as  the  same  were  laid  down 
ahd  described  in  a  plan  in  the  said  award  referred  to.  That  part  of  the 
said  damage  estimated  for  and  included  in  the  said  award  and  the  sum 
therein  mentioned  was  all  damage  and  injury  done,  or  which  thereafter 
might  be  done  or  occasioned,  to  the  estate  of  the  said  Sir  W.  B.  C.  of 
and  in  the  said  several  closes  of  land  in  the  said  first  count  of  the 
declaration  mentioned,  by  severance  or  otherwise,  by  reason  of  the  con- 
struction of  the  said  railway.  That  afterwards,  and  after  the  making 
of  the  award,  and  whilst  Sir  W.  B.  C.  was  so  entitled  to  the  said  several 
closes  in  the  said  first  count  mentioned,  and  before  the  plaintiff  was 
possessed,  &c.,  to  wit,  on  theday  and  year  last  aforesaid,  the  defendants 
made  and  constructed  their  railway  over  and  across  the  said  lowlands, 
called  <<  The  Bentley  Ings,"  in  the  said  first  count  mentioned  (the  same 
being  part  of  the  lands  included  in  the  said  agreement  and  for  which 
compensation  was  awarded  to  Sir  W.  B.  C),  with  arches,  drains,  culverts, 
bridges,  roads,  and  crossings  over,  under,  across,  and  alongside  the  rail- 
way, of  the  number,  in  the  situations,  of  the  dimensions  and  capacity,  and 
in  such  manner  in  all  respects,  as  the  same  were  laid  down  and  described 
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^oAQ-i  in  the  said  plan  in  the  said  award  mentioned :  ^which  said  ra3- 
^  ifKj  so  made  and  constructed  is  the  said  embankment  in  the  saic! 
first  count  mentioned.  That  the  liability  to  all  future  and  contingent 
damage  to  the  said  several  closes  in  the  said  first  count  fbentioned,  bj 
reason  of  the  said  embankment  in  the  said  first  count  mentioned,  to 
wit,  the  said  railway,  being  constructed  without  suflScient  arches  or 
waterway  to  allow  the  floodwaters  in  the  first  count  mentioned  to 
escape,  and  by  reason  of  the  said  embankment,  to  wit,  the  said  railway, 
being  kept  and  continued  without  such  sufficient  arches,  was  included 
in  the  award,  and  compensation  in  respect  of  such  liability  to  future 
and  contingent  damage  therein  and  thereby  awarded.  Averment  of 
performance  by  the  defendants  of  the  award  generally,  and  also  of 
payment  of  the  said  sum  of  7900/.  to  Sir  W.  B.  C.  before  plaintiff  waa 
possessed,  &c.  That,  after  the  said  award  had  been  so  fully  performed 
by  the  defendants  in  all  respects,  and  not  before,  the  plaintiff  became 
possessed  of  the  several  closes  in  the  first  count  of  the  declaration  men- 
tioned, by  virtue  of  a  demise  bearing  date  a  certain  day  and  year,  t'j 
wit,  1st  July,  1849,  from  Sir  W.  B.  C,  who  had  then  become,  and  then 
was,  tenant  in  fee  simple  in  possession  of  the  said  closes,  the  said  leane 
to  the  said  Mann  having  then  expired  by  effluxion  of  time.  Verifica- 
tion. 

Replications  :  Do  injurifi.     Issues  thereon. 

On  the  trial,  before  Wiqhtman,  J.,  at  the  Yorkshire  Summer  AsaLses, 
1850,  it  appeared  that  the  plaintiff,  in  July,  1849,  became  the  lessee, 
under  Sir  William  Bryan  Cooke,  and  occupier,  of  the  closes  mentioned 
in  the  first  count  of  the  declaration.  These  closes  were  separated,  by 
a  bank  called  <(  The  Bentley  Flood  Bank,"  from  certain  low  lands  called 
*fUQT  "  ""^^  Bentley  Ings,"  which  *adjoined  the  river  Dun.  In  times 
^  of  flood  the  floodwaters  of  the  Dun  spread  themselves  over  the 
low  lands,  but  were  restrained  by  The  Bentley  Flood  Bank  from  passing 
on  to  the  land  of  the  plaintiff  and  other  land  similarly  situate.  Towards 
the  end  of  the  year  1847,  the  defendants,  in  constructing  <<  The  Great 
Northern  Railway,"  had,  in  pursuance  of  the  powers  given  them  by 
their  Act  of  Parliament,  made  an  embankment  for  their  line  of  railway 
on  the  river  side  of  The  Bentley  Flood  Bank.  The  effect  of  this  em- 
bankment, which  had  only  one  culvert,  was  to  prevent  the  floodwaters 
from  spreading  themselves  so  freely  as  formerly  over  The  Bentley  Ings; 
and,  on  the  occasion  of  a  high  flood  in  October  1849,  the  floodwaters 
overflowed  The  Bentley  Flood  Bank,  and  damaged  the  plaintiff's  land. 
In  August  1847,  when  one  Mann  was  tenant  of  this  land,  Sir  W.  B. 
Cooke  contracted  to  sell  to  the  defendants  some  adjoining  land  for  the 
purposes  of  the  railway ;  and  an  agreement  of  reference  in  the  terms 
mentioned  in  the  first  count  of  the  declaration  was  entered  into,  em- 
powering an  arbitrator  to  award  how  much  should  be  paid  to  Sir  W.  B. 
Cooke  by  way  of  purchase-money  and  compensation  ^<  for  all  damages 
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done  to  the  remaining  estate  of  the  said  yendor,  occasioned  bj  severance 
or  otherwise,  which  could  have  been  awarded  by  a  jur  j,  in  case  the  value 
of  such  land  and  compensation  for  damages  had  been  settled  bj  the 
verdict  of  a  jury."  The  arbitrator,  in  November,  1847,  awarded  the 
8am  of  79002.  to  be  paid  to  Sir  W.  B.  Cooke,  which  was  t6  «  be  taken 
to  include  compensation  for  all  injury  and  damage  to  the  estate  of  the 
said  Sir  W.  B,  Cooke,  by  severance  or  otherwise."  The  award  also 
contained  directions  for  certain  works  to  be  made  for  the  more  com- 
modious *occupation  of  the  unsold  portion  of  Sir  W.  B.  Cooke's  r^fi^/. 
property.  The  Company  having  paid  the  amount,  and  having  ^ 
done  the  works,  directed  by  the  award,  it  was  contended  that  this  action 
was  not  maintainable,  because  compensation  for  the  damage  done  to  the 
unsold  portion  of  Sir  W.  B.  Cooke's  property  by  its  increased  liability  to 
injury  from  the  fioodwaters  in  consequence  of  the  construction  of  the 
railway  was  included  in  the  compensation  awarded  to  him  for  damage 
<<  by  severance  or  otherwise."  It  was  also  contended  that  the  Company 
were  protected  by  their  act  of  parliament,  which  authorized  the  con- 
struction of  the  embankment  complained  of.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  and  reserved  leave  to  move  to  enter  the  ver- 
dict for  the  defendants. 

KnowleSy  in  last  Michaelmas  term,  obtained  a  rule  nisi  accordingly. 
In  this  vacation,(a) 

Mugh  HUl  and  Farrer  showed  cause. 

KnotvleSj  WaUon^  and  Hall,  contri,  cited  Bex  v.  The  Leeds  &  Selby 
^Railway  Company,  8  A.  &  E.  683  (E.  C.  L.  B.  vol.  80),  Dunn  v.  Murray, 
9  B.  &  C.  780  (E.  C.  L,  B.  vol.  17),  and  HodsoU  v.  Stallebrass,  11  A. 
k  E.  301  (E.  C.  L.  B.  vol.  89),  and  referred  to  stat.  8  &  9  Vict.  c.  18, 
8.  63,  to  show  that  the  plaintiff  was  concluded  by  the  award.  They 
also  referred  to  sects.  161,  162,  and  168  of  the  Company's  act,  9  &  10 
Vict.  c.  lxxi.,(i)  to  show  that  the  Company  were  not  *obliged  to  r:^/.^^ 
make  any  opening  for  the  fioodwaters  on  the  Bentley  Ings.  ^ 

The  judgment  renders  a  fuller  report  of  the  argument  unnecessary. 

Cur,  adv.  vuU. 

(a)  FeVnivy  7Ch.    Before  Pattisoit,  WioanrAir,  and  Bbli,  Js. 

{b)  SeeUon  161,  after  referring  to  certain  etatotei  for  the  draining  of  diatriete  therein  leveraUy 
epeeiAed,  and  to  itat  7  A  8  Geo.  4,  o.  xciy.  (local  and  penonal,  pablic),  "  For  draining,  embank- 
ing, and  protecting  certain  low  lands  lying  on  the  north  nide  of  the  river  Dun,  in  the  West  Riding 
of  the  coonty  of  York,"  and  roeiting  that  the  main  line  of  raUwaj  was  intended  to  pass  over  land 
within  the  said  distriets,  enacts  that  the  Company  should  be  deemed  the  proprietors  and  oconpiers 
of  such  lands  taken  by  them  nnder  the  powers  of  their  act  within  the  meaning  of  the  said  several 
JDrainage  Acts,  and  be  liable  to  drainage  assessment  in  respect  thereof. 

Section  162  enacts  as  follows :  "  And  in  order  to  preserve  a  free  passage  for  the  fioodwaters  of 
the  nid  respective  districts  of  drainage  through  all  exisUng  drains  crossed  by  the  railway  or 
branches,  be  it  enacted,  That  the  Company  shall  and  they  are  hereby  required,  in  carrying  the 
railway  or  branches  over  or  across  the  said  several  and  respective  districts  of  drainage,  to  leave 
and  make  arches  or  openings  in  or  under  the  said  railway  and  branches,  and  openings  through 
the  embankments  theieof  respectively,  in  all  places  where  the  said  railway  or  branches  shaU 
eroes  any  pabUe  drains,  embankments,  or  works  made  in  such  respective  drainage  districts,  any 
er  cither  it  the  a,  under  the  powers  of  the  said  recited  drainage  acts,  any  or  either  of  them,  and 

2L 
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Patteson,  J.,  on  a  subsequent  day  of  this  vacation  (February  22d\ 
delivered  the  judgment  of  the  Court. 

♦8^91  *'^^^  plaintiff  is  lessee  of  certain  lands  under  Sir  William 
*'-'  Bryan  Cooke :  and  he  brings  this  action  for  an  injury  to  his  land 
by  its  being  flooded,  as  he  alleges,  by  the  fault  of  the  defendants  in 
constructing  their  railway  across  the  lands  of  other  persons  without 
leaving  sufficient  openings  for  the  passage  of  floodwaters,  whereby  they 
were  obstructed  and  penned  up  and  forced  upon  the  lands  of  the  plain- 
tiff. The  defendants  plead  that,  before  the  plaintiff  had  anything  in 
the  lands  now  in  his  occupation,  they  gave  notice  to  Sir  W.  B.  Cooke 
to  purchase  certain  lands  of  his  adjoining  to  those  now  of  the  plaintiff; 
that  it  was  referred  to  an  arbitrator  to  fix  the  amount  of  purchase- 
money  and  of  compensation  for  injury  to  the  lands  and  other  estates 
of  Sir  W.  B.  Cooke  by  severance  or  otherwise,  and  to  determine  what 
bridges,  arches,  culverts,  &c.,  should  be  made;  that  he  awarded  79002., 
and  directed  what  should  be  constructed ;  that  the  money  was  paid  and 
the  works  directed  were  done. 

The  main  point  in  the  case  is,  whether  that  compensation  relates  only 
to  all  damage  known  or  contingent  by  reason  of  the  construction  of  the 
railway  on  the  lands  purchased  of  Sir  W.  B.  Cooke,  and  to  other  damage 
arising  from  the  construction  of  the  railway,  at  other  places,  which 
was  apparent  and  capable  of  being  ascertained  and  estimated  at  the 
time  when  the  compensation  was  awarded,  or  whether  it  embraces  also 
all  contingent  and  possible  damages  which  might  arise  afterwards  by  the 
works  of  the  Company  at  other  places,  and  which  could  neither  be 
foreseen  nor  even  guessed  at  by  the  arbitrator.  The  proposition  that 
it  was  to  be  taken  to  embrace  such  damages  is  so  startling  that  we 
should  expect  some  express  provision  to  be  pointed  out  to  that 
*({f\^l  ^effect,  either  in  the  general  acts  relating  to  railways,  or  the 
-*  special  act  under  which  this  railway  was  constructed,  or  the  in- 
strument of  reference.  We  have  examined  all  these,  and  are  not  only 
unable  to  find  any  such  express  provision,  but  any  clause  whatever 
which  can  fairly  have  any  such  interpretation  put  upon  it.  We  are^ 
therefore,  clearly  of  opinion  that  the  compensation  must  be  taken  in 
the  restricted  sense  contended  for  by  the  plaintiff. 

But  it  is  contended  by  the  defendants  that  they  have  constructed 
their  railway  according  to  the  provisions  of  their  special  act,  9  &  10 

anoh  arches  and  openingi  shall  be  left  and  made  of  not  lem  area  than  the  area  of  the  waterway 
of  the  respecUve  drains,  embankments,  and  works  so  made  when  such  drains  and  embaiikiB«Bts 
or  works  are  charged  with  water  to  the  highest  flood  level/'  Mo. 

Section  163  enacts,  **  That  the  Company  shall  and  they  are  hereby  reqoired  also  to  make  and 
leave  arches  or  openings  under  and  openings  through  the  embankments  of  such  part  of  the  nil- 
way  as  shall  be  carried  across  or  over  the  low  lands  and  grounds  in  the  township  of  Seaflworth* 
(in  the  county  of  Nottingham,  see  sect  19),  "  between  the  river  Idle  and  the  Bverton  Brainagt 
Barrier  Bank,  in  such  number  as  shall  be  sufficient  for  the  firee  passage  as  heretofore  of  the 
floodwaters  of  the  said  river  over  such  lands  and  grounds,  and  such  arches  and  openings  shall  be 
made  and  left  of  not  less  height  than  the  present  height  of  the  said  bank,  and  of  soeh  width  or 
eapaeity  as  shaU  be  sufficient  for  Ute  purpose  aforesaid." 
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Vict.  c.  Ixxi.,  and  are  not  liable  fot  any  consequences  which  may  follow 
to  the  damage  of  the  plaintiff.  The  railway  passes  across  the  low  lands 
adjoining  the  river  Dun,  over  which  the  floodwaters  of  that  river  used 
to  spread  themselves.  Those  low  lands  were  separated  from  the  plain- 
tiff's land  by  a  bank  constructed  under  certain  drainage  acts,  and  which 
protected  the  plaintiff's  lands  from  floods.  By  the  construction  of  the 
defendants'  railway  without  suflBcient  openings,  those  floodwaters  could 
not  spread  themselves  as  formerly,  and  were  penned  up,  and  flowed 
over  the  bank  on  the  plaintiff's  land.  Primfi  facie  this  would  give  the 
plaintiff  a  cause  of  action :  and  the  question  is  whether  the  Company 
are  protected  by  their  act.  Now  the  162d  section  obliges  them  to  make 
openings  when  the  railway  crosses  any  public  drains,  embankments,  or 
works  made  in  any  drainage  district ;  but  it  is  silent  as  to  floodwaters. 
The  163d  section,  indeed,  obliges  them  to  make  openings  for  floodwaters 
in  another  district  in  another  county,  and  is  relied  on  by  the  defendants 
on  the  principle  expre$9io  unius  est  exclusio  alteriua :  and,  certainly,  so 
far  as  any  remedy  by  mandamus  or  otherwise  to  compel  "^them  r^/»rj^ 
to  make  openings  for  floodwaters  in  the  Dun  district  might  be  ^ 
attempted  to  be  enforced,  the  act  would  not  warrant  it.  The  Company 
may  have  been  at  liberty  under  the  act  to  construct  their  railway  across 
the  low  lands  in  the  manner  they  have  done :  but  it  does  not  follow 
that,  in  case  an  unforeseen  injury  arises  to  any  one  from  the  mode  in 
which  it  is  constructed,  they  are  not  liable  to  an  action.  It  was,  indeed, 
held  in  Rex  i;.  Pease,  4  B.  &  Ad.  80  (E.  C.  L.  B.  vol.  24),  that,  when 
an  act  of  parliament  authorized  the  making  of  a  railway  parallel  and 
very  near  to  a  highway,  the  Company  were  not  answerable  for  injuries 
sustained  in  consequence  of  horses  passing  along  the  highway  being 
frightened.  But  there,  the  proximity  to  the  highway  being  expressly 
authorized  by  the  act,  and  the  railway  being  used  in  the  proper  and 
ordinary  manner,  it  was  impossible  to  hold  the  Company  responsible 
without  in  effect  repealing  the  act  of  parliament.  Here  the  Company 
might,  by  executing  their  works  with  proper  caution,  have  avoided  the 
injury  which  the  plaintiff  has  sustained :  and  we  think  that  the  want 
of  such  caution  is  sufficient  to  sustain  the  action. 

The  rule  to  enter  a  verdict  for  the  defendants  must  be  discharged. 

Rule  discharged.(a) 

(•)  Bepoiiad  by  H.  DftTbon,  Siq. 
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*655]  *SCHMALTZ  v.  AVERY. 

Asaompsit  on  a  oliarier-puty  by  freighter  against  shipowner  for  not  reoeiring  cargo.  Flea: 
Non  assnmpsit 

l*roof  was  given  of  a  charter-party  expressed  to  be  by  defendant  of  one  part,  "and  O.  S.  A  Co. 
(agents  of  the  freighter)  of  the  other,"  and  oontMning  a  memorandnm  as  follows :  "  Thia 
charter  being  concluded  on  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on  the 
part  of  G.  S.  A  Co.  shall  cease  as  soon  as  the  cargo  is  shipped."  No  notice  of  this  o&emo- 
randum  was  taken  in  the  declaration.    G.  S.  A  Co.  were  proved  to  be  the  plaintiff.    Held: 

1.  That  notwithstanding  the  terms  of  the  charter-party,  plaintiff  might  prove  that  he  was  the 
freighter,  and  his  own  principal,  and,  on  proof  of  his  being  so,  was  entitled  to  recover  in  hii 
own  name. 

2.  That  it  was  not  necessary  to  notice  the  memorandnm  in  the  declaration. 

Assumpsit  on  a  memorandum  of  charter  between  the  defendant  as 
shipowner  and  the  plaintiff  as  freighter.  Breach:  that  defendant  would 
not  receive  cargo.  Plea :  Non  assumpsit.  Issue  thereon.  Other  issues 
of  fact,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wightman,  J.,  at  the  Newcastle  summer  assizes, 
1850,  it  appeared  that  the  plaintiff  carried  on  business  under  the  firm 
of  Schmaltz  &  Go.  The  execution  of  a  charter-party  by  the  defendant 
was  proved.  It  was  expressed  to  be  made  between  the  defendant  aa 
owner  of  the  ship  of  the  one  part  <<  and  6.  Schmaltz  k  Co.  (agents  of 
the  freighter)  of  the  other  part."  At  the  end  of  the  charter-party 
there  was  a  memorandum  in  these  terms.  «  This  charter  being  concludcKl 
oil  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on  the 
part  of  G.  Schmaltz  &  Go.  shall  cease  as  soon  as  the  cargo  is  shipped.'* 
In  the  declaration  no  notice  was  taken  of  this  memorandum :  in  other 
respects  the  agreement  set  out  corresponded  with  that  proved.  Oral 
evidence  was  given  that  the  plaintiff  was  in  truth  principal.  The 
learned  Judge  directed  a  verdict  for  the  defendant  on  the  issue  upon 
Non  assumpsit,  leave  being  reserved  to  move  to  enter  a  verdict  for  the 
plaintiff  on  that  issue.  The  other  issues  were  left  to  the  jury,  who 
*ft/;fi1  ^^^^^  *  verdict  for  the  plaintiff  *for  6Z.  10*.,  subject  to  leave  to 
^  enter  a  verdict  for  the  defendant  on  another  issue.(a) 

KnotaleSy  in  Michaelmas  term,  1850,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiffs  on  the  issue  joined  on  the  plea  of  Non  assump- 
sit.    In  this  vacation  (February  8th), 

Watson  and  Unthanh  showed  cause.(5) — ^First,  as  the  charter-party 
was  an  executory  contract,  and  expressed  to  be  made  by  the  plaintiff 
as  agent  for  a  principal,  he  is  estopped  from  suing  on  it  as  priucipal. 
The  case  is  the  converse  of  Humble  v.  Hunter,  12  Q.  B.  810  (E.  C.  L. 
R.  vol.  64).  So  long  as  the  contract  continues  executory,  the  defendant 
has  a  right  to  say  that  he  contracted  with  some  one  different  from  G. 
Schmaltz  &  Go.,  and  that  he  does  not  choose  to  contract  with  that  firm ; 
Bickerton  v.  Burrell,  5  M.  &  S.  883.    It  may  be  of  great  consequence 

(a)  Watmn  ohtained  a  rule  nisi  accordingly,  which  was  nltifflaUlj  discharged, 
(fr)  Before  Patusoh,  CoLiBXD«a,  and  WuBncAir,  Js. 
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to  one  contracting  party  to  know  on"whose  undertaking  he  relies  for 
fulfilment  of  the  other  part  of  an  executory  contract.  Much  may 
depend  on  skill,  responsibility,  character  for  fair  dealing,  and  other  mat- 
ters personal  to  the  contractor.  The  reason  doeo  not  apply  when  the 
contract  has  been  ezecuted :  and,  accordingly,  in  such  ease  the  law  is 
different ;  Bayner  v.  Grote,  15  M.  &  W.  859,  865.t  Here  the  mutual 
promises  are  not  proved ;  for  the  plaintiff  could  not  have  been  sued  on 
this  contract ;  Jenkins  v.  Hutchinson,  18  Q.  B.  744  (E.  C.  L.  B.  vol. 
66).  [Pattbson,  J. — ^I  believe  the  propriety  of  the  decision  in  that 
case  has  been  canvassed;  but,  be  it  right  or  wrong,  Jenkins  v* 
^Hutchinson  proceeded  on  the  ground  that  there  was  no  con-  r^/tf-^ 
tract  at  all.  The  defendant  there  did  not  contract  for  himself.  *- 
Here  the  evidence  is  that  G.  Schmaltz  k  Go.  did  in  fact  contract  for 
the  plaintiff  as  principal.] 

Secondly :  The  memorandum  materially  qualified  the  contract ;  and 
consequently  there  is  a  variance  between  the  allegation  and  the  proof. 

KhowltM  and  Udallj  control. — ^In  Bickerton  v.  Burrell,  5  M.  &  S.  883, 
the  contract  purported  to  be  made  on  behalf  of  a  particular  individual, 
Bichardson,  who  was  named  as  principal.  It  is  not  necessary  to  con- 
sider whether  that  decision  is  impeached  by  Bayner  v.  Grote,  15  M.  k 
W.  359  ;t  for  it  is  not  applicable  here.  It  may  well  be  that  a  contract 
made  with  a  particular  known  person,  expressly  named  as  principal,  is 
made  on  the  faith  of  that  person's  credit.  On  that  ground  the  case  of 
Humble  v.  Hunter,  12  Q.  B.  810  (E.  0.  L.  B.  vol.  64),  may  be  sup- 
ported. But  the  contract  in  the  present  case  is  made  with  an  unknown 
and  unnamed  principaL  That  principal,  whoever  he  was,  might  sue  on 
the  contract  in  his  own  name:  Trueman  v.  Loder,  11  Al  k  E.  589  (E. 
C.  L.  B.  vol.  39).  The  defendant  is  driven  to  contend  that  he  was 
willing  to  make  the  contract  with  any  person  whatever  except  G. 
Schmaltz  k  Co.  The  memorandum  does  not  qualify  any  of  the  liability 
as  to  what  precedes  the  shipping  of  the  cargo.  The  breach  complained 
of  is  that  the  cargo  was  refused.  It  was  not  therefore  necessary  to 
notice  the  memorandum,  as  it  did  not  qualify  the  promise  declared  on. 

Cur.  adv.  vtUt. 

^Pattbson,  J.,  on  a  subsequent  day  of  this  vacation  (February  r-i^^f^o 
22d),  delivered  the  judgment  of  the  Court.  ^ 

This  was  an  action  of  assumpsit  on  a  isharter-party,  not  under  seal, 
against  the  defendant,  the  shipowner,  for  not  taking  the  cargo  on  board, 
according  to  the  charter-party.  The  question,  raised  on  the  plea  of 
Non  assumpsit,  is,  whether  the  action  will  lie  at  the  suit  of  the  present 
pluntiff.  The  charter-party  in  terms  states  that  it  is  made  by  G. 
Schmaltz  &;  Co.  (the  plaintiffs)  as  agents  for  the  freighters :  it  then 
states  the  terms  of  the  contract,  and  concludes  with  these  words,  <<  This 
charter  bebg  concluded  on  behalf  of  another  party,  it  is  agreed  that 
Sill  responsibility  on  the  .part  of  G.  Schmaltz  k  Co.  shall  cease  as  so^n 
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as  the  cargo  is  shipped.*'  The  declaration  treats  the  charter-party  as 
made  between  the  plaintiff  and  the  defendant,  without  mentioning  th^e 
character  of  the  plaintiff  as  agent,  and  without  any  reference  to  the 
concluding  clause;  thereby  treating  the  plaintiff  as  principal  in  the 
contract.  At  the  trial  it  was  proved  that  the  plaintiff  was  in  point  of 
fact  the  real  freighter.  No  objection  was  taken  to  the  admissibility  of 
the  evidence  by  which  that  fact  was  established :  but,  at  the  close  of 
the  plaintiff's  case,  it  was  objected  that  he  was  concluded  by  the  terms 
of  the  charter-party,  and  fixed  with  the  character  of  agent,  so  that  he 
could  sue  only  in  that  character ;  and  consequently  that  there  was  a 
variance  between  the  declaration  and  the  proof.  A  verdict  was  found 
for  the  defendant,  with  liberty  to  enter  a  verdict  for  the  plaintiff'  for 
61,  lOs.y  if  the  Court  should  be  of  opinion  that  he  was  entitled  to  sne 
as  principal  notwithstanding  the  terms  of  the  charter-party :  and  a  rule 
nisi  was  obtained  so  to  enter  it.  We  are  of  opinion  that  the  rule  must 
be  made  absolute. 

n^f^frq-y  "^It  is  conceded  that,  if  there  had  been  a  third  party  who  iraa 
•^  the  real  freighter,  such  party  might  have  sued,  although  his  name 
was  not  disclosed  in  the  charter-party.  But  the  question  is,  whether 
the  plaintiff  can  fill  both  characters  of  agent  and  principal ;  or,  rather, 
whether  he  can  repudiate  that  of  agent  and  adopt  that  of  principal ; 
both  characters  being  referred  to  in  the  charter-party,  but  the  name  of 
the  principal  not  being  therein  mentioned.  The  cases  principally  relied 
on  for  the  defendant  were  Bickerton  v.  Burrell,  5  M.  &  S.  383,  and 
Rayner  v.  Grote,  15  M.  &  W.  S59,t  in  both  which  cases  the  supposed 
principal  was  named  in  the  instrument  of  contract :  also  the  case  of 
Humble  t;.  Hunter,  12.Q.  B.  810  (E.  C.  L.  R.  vol.  64).  In  the  case  of 
Bickerton  t;.  Burrell,  the  plaintiff,  on  the  face  of  the  contract,  professed 
to  enter  into  it  as  agent  for  C.  Richardson.  At  the  trial,  C.  Richard- 
son was  called  to  prove  that  her  name  was  used  without  her  knowledge, 
and  that  she  had  nothing  to  do  with  the  contract.  Lord  Ellenborouoh 
refused  to  receive  the  evidence,  and  nonsuited  the  plaintiff.  A  rule 
nisi  to  set  aside  the  nonsuit  was  obtained,  but  on  argument  w^as  dis- 
charged, on  the  ground  that  a  person  who  has  exhibited  himself  as  agent 
for  another  whom  he  name$  cannot  at  once  throw  off  that  character  and 
put  himself  forward  as  principal  without  any  communication  or  notice 
to  the  other  party.  All  the  Judges  relied  on  the  want  of  such  notice, 
which  seems  to  have  been  the  chief  ground  of  their  decision ;  for  they 
considered  that  the  defendant  was  thereby  placed  in  great  difiiculty,  as 
he  had  contracted  in  point  of  law  with  Richardson  and  not  with  the 
plaintiff,  and  might  have  no  means  of  ascertaining  or  even  conjecturing 

*(\(iO']  ^^^^  ^^^  ^^  ^^^  ^^^  *real  party.     The  soundness  of  that  ground 

•^  of  decision  was  somewhat  doubted  in  the  late  case  of  Rayuer  r. 

Grote,  16  M.  &  W.  859.t     There  the  plaintiff  contracted  as  agent  for 

Johnson,  but  was  in  truth  himself  the  principal.     He  sued  the  defendant 
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tor  not  accepting  and  paying  for  goods.  The  defendant  had  accepted 
and  paid  for  a  great  part  of  the  goods  sold,  and  knew,  before  he  refused 
the  residue,  that  the  plaintiff  was  the  real  principal :  and  so  the  case 
was  distinguishable  from  that  of  Bickerton  v.  Burrell,  5  M.  &;  S.  383^ 
upon  the  very  ground  on  which  that  decision  proceeded ;  and  the  plain- 
tiff was  held  to  be  entitled  to  sue.  The  case  of  Humble  v.  Hunter,  12 
Q.  B.  31.0  (E.  G.  L.  B.  vol.  64),  was  an  action  by  Grace  Humble  on  a 
charter-party  signed  by  her  son  G.  J.  Humble,  in  which  he  was  described 
as  <<  owner  of  the  good  ship  or  vessel  called  the  Ann."  There  the  son 
was  called  at  the  trial,  and,  after  objection  taken  as  to  his  admissibility, 
proved  that  he  executed  as  agent  for  the  plaintiff;  and  the  plaintiff  had 
a  verdict.  The  Goort,  however,  granted  a  new  trial,  on  the  ground 
that  it  was  not  competent  for  a  third  party  to  come  in  and  claim  to  be 
the  principal,  and  so  contradict  the  express  statement  of  the  contract 
itself.  The  case  tamed  upon  the  form  of  the  contract ;  for  it  was  con- 
ceded that,  if  the  words  «  owner  of  the  good  ship,"  &c.,  had  been  omit- 
ted, the  plaintiff  might  have  sued,  on  showing  that  she  was  the  real 
owner  and  that  the  son  was  her  agent  only.  Such  evidence  would  not 
have  contradicted  the  contract,  but  would  have  only  let  in  a  third  party 
who  was  really  interested,  in  conformity  with  the  current  of  authorities 
in  cases  of  contracts  executed  by  agents  in  their  own  names.  The  case 
of  Jenkins  v*  Hutchinson,  13  Q.  B.  744  (E.  G.  L.  B.  vol.  66),  *was  r^r^n^ 
also  cited  for  the  defendant:  but  it  proceeded  on  a  different  *- 
ground,  and  is  not  applicable  to  the  present  question.  There  the  de- 
fendant was  sought  to  be  charged  as  principal  on  a  charter-party  exe- 
cuted by  him,  on  the  face  of  it,  as  agent  for  Barnes.  He  had  in  truth 
no  anthority  from  Barnes ;  nor  was  he  himself  interested  at  all ;  and  the 
Court  held  that  he  could  not  be  sued  as  principal  without  showing  that 
he  really  was  so.  A  distinction  was  taken,  on  the  argument  in  the 
present  case,  by  the  defendant's  counsel,  between  an  executed  and  an 
execatory  contract :  and  it  was  said  that,  whatever  might  be  the  rule  in 
the  former  class  of  cases,  where  the  defendant  has  received  the  benefit 
of  the  contract  and  it  is  probably  immaterial  to  him  whom  he  pays,  yet 
that  in  the  latter  class  the  defendant  cannot  properly  be  held  answer- 
able to  B.,  having  expressly  contracted  with  A.  And  a  passage  in  the 
judgment  of  the  Gourt  in  Bayner  v.  Grote,  16  M.  k  W.  359,  365^t 
was  much  relied  on.  « If,  indeed,  the  contract  had  been  wholly  unper- 
formed, and  one  which  the  plaintiff,  by  merely  proving  himself  to  be 
the  real  principal,  was  seeking  to  enforce,  the  question  might  admit  of 
some  doubt.  In  many  such  cases,  such  as,  for  instance,  the  case  of 
contracts  in  which  the  skill  or  solvency  of  the  person  who  u  named  aa 
the  prineiptU  may  reasonably  be  considered  as  a  material  ingredient  in 
the  contract,  it  is  clear  that  the  agent  cannot  then  show  himself  to  be 
the  real  principal,  and  sue  m  his  own  name ;  and  perhaps  it  may  be 
fairly  urged  that  this,  in  all  executory  contracts,  if  wholly  unperformed^ 
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or  if  partly  performed  without  the  knowledge  of  who  is  the  real  princi- 

*fifi91  P*^'  ™*y  ^^  ^^^  general  rule."  With  this  ^passage  we  entirely 
^  agree ;  but  it  is  plain  that  it  is  applicable  only  to  cases  where 
the  supposed  principal  is  named  in  the  contract :  if  he  be  not  named, 
it  is  impossible  that  the  other  party  can  have  been  in  any  way  induced 
to  enter  into  the  contract  by  any  of  the  reasons  suggested. 

In  the  present  case,  the  names  of  the  supposed  freighters  not  being 
inserted,  no  inducement  to  enter  into  the  contract  from  the  supposed 
solvency  of  the  freighters  can  be  surmised.  Any  one  who  could  prove 
himself  to  have  been  the  real  freighter  and  principal,  whether  solvent 
or  not,  might  most  unquestionably  have  sued  on  this  charter-party. 
The  defendant  cannot  have  been  in  any  way  prejudiced  in  respect  to 
any  supposed  reliance  on  the  solvency  of  the  freighter,  since  the 
freighter  is  admitted  to  have  been  unknown  to  him,  and  he  did  not  think 
it  necessary  to  inquire  who  he  was.  It  is  indeed  possible  that  he  may 
have  been  contented  to  take  any  freighter  and  principal  provided  it  was 
not  the  present  plaintiff,  and  may  have  relied  on  the  terms  of  the  charter- 
party  indicating  that  the  plaintiff  was  an  agent  only,  being  willing  to 
accept  of  any  one  else,  be  he  who  he  might,  as  principal.  After  all 
therefore  the  question  is  reduced  to  this :  Whether  we  are  to  assume 
that  the  defendant  did  so  rely  on  the  character  of  the  plaintiff  as  agent 
only,  and  would  not  have  contracted  with  him  as  principal  if  he  had 
known  him  so  to  be,  and  are  to  lay  it  down  as  a  broad  rule  that  a  per- 
son contracting  as  agent  for  an  unknown  and  unnamed  principal  is  pre- 
cluded from  saying,  I  am  myself  that  principal.  Doubtless  his  saying 
BO  does  in  some  measure  contradict  the  written  contract,  especially  the 
^^^Q-r  concluding  clause,  which  says:  «This  charter  being  *cond[uded 
-^  on  behalf  of  another  party,"  &c. ;  for  there  was  no  such  other 
party.  It  may  that  the  plaintiff  entered  into  the  charter-party  for 
some  other  party,  who  had  not  absolutely  authorized  him  to  do  so,  and 
afterwards  declined  taking  it ;  or  it  may  be  that  he  intended  originally 
to  be  tbt*  principal :  in  either  case  the  charter-party  would  be,  strictly 
speaking,  contradicted :  yet  the  defendant  does  not  appear  to  be  preju- 
diced ;  for,  as  he  was  regardless  who  the  real  freighter  was,  it  should 
seem  that  he  trusted  for  his  freight  to  his  lien  on  the  cargo.  But  there 
is  no  contradiction  of  the  charter-party  if  the  plaintiff  can  be  conaidered 
as  filling  two  characters,  namely,  those  of  agent  and  principal.  A  man 
cannot  in  strict  propriety  of  speech  be  said  to  be  agent  to  himself. 
Yet,  in  a  contract  of  this  description,  we  see  no  absurdity  in  saying 
that  he  might  fill  both  characters ;  that  he  might  contract  as  agent  for 
the  freighter  whoever  that  freighter  might  turn  out  to  be,  aad  might 
still  adopt  that  character  of  freighter  himself  if  he  chose. 

There  is  nothing  in  the  argument  that  the  pluntiff 's  responsibility  is 
expressly  made  to  cease  "  as  soon  as  the  cargo  is  shipped ;"  for  that 
limitation  plainly  applies  only  to  his  character  as  agent ;  and,  being  real 
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principal,  his  responsibility  would  unquestionably  continue  after  the 
cargo  was  shipped. 

Upon  the  whole,  we  are  of  opinion  that  this  rule  must  be  made  abso* 
lute.  Bule  absolute.(a) 

(a)  Reported  by  C.  Blackbarn,  Esq. 

The  principal  may  sue  in  hie  own  name,  name  of  the  prineipali  aniess  the  obligation  or 

tboagh  the  boeiness  was  oondaeted  by  an  agent,  promise  is  express  to  pay  the  agent,  or  there 

and  the  agency  was  not  disolosed :  Taintor  v.  be  a  dear  implication  that  it  was  the  intention 

Prendergasty  3  HiU,  72.    An  aoUon  on  a  con-  that  payment  shoald  be  made  to  him :  Thorp 

tract  made  by  an  agent  must  be  broaght  in  the  v.  Farqoar,  6  B.  Monroe,  3. 


♦LBYLAND  v.  TANCRED  and  ARMITAGE.  [ilpnZ20, 1850.]  [*664 

Declaration  in  case  against  A.  and  B.  stated  that  defendants  wrongfully  and  injnrionsly  seised 
goods  of  plaintiff  as  a  distress  for  rent,  to  wit,  Ac,  then  claimed  and  pretended  by  them  to  be 
dae  to  A. ;  and  afterwards,  under  that  pretence,  wrongfaUy  sold  the  goods  as  such  distress, 
Ac. :  whereas  a  smaU  part  only  of  the  amoant  claimed  was  dae,  to  wit,  Ac.  A.  paid  money 
into  Coort 

Held  that  the  sale  was  not  mere  aggravation,  hot  the  distraining  and  the  selling  were  distinct 
sabstantire  trespasses,  and  that  A.,  by  the  payment  into  Conrt,  admitted  the  sale  as  weU  aa 
the  seimre. 

Also  that  an  action  on  the  case  lay  in  respect  of  the  sale  as  well  as  the  seizure ;  that  it  was 
unnecessary  to  allege  malice ;  and  that  the  plaintiff,  in  order  to  recover,  was  bound  to  prove  a 
specific  amount  of  rent  due,  less  than  the  sum  distrained  for. 

Gasb.  The  first  count  stated  that,  whereas  plaintiff,  before  and  at 
the  time  of  the  committing,  &c.,  held  a  messuage  and  premises,  with 
the  appurtenances,  as  tenant  thereof  to  the  defendant  Charles  Tancred, 
at  and  under  a  certain  rent  therefore  payable  to  defendant  Tancred ; 
yet  defendants,  contriving  and  intending  to  injure  plaintiif  in  this  be- 
half, to  wit,  on,  &c.,  <<  wrongfully  and  injuriously  seized  and  took,  in 
and  upon  the  said  messuage  and  premises  with  the  appurtenances,  divers 
goods  and  chattels  of  the  plaintiif,  to  wit,  one  thrashing  machine,"  &c. 
(specifying  other  articles),  "of  great  value,  to  wit,  of  the  value  of  80Z., 
as  a  distress  for  certain  arrears  of  rent,  to  wit,  45Z.,  then  claimed  and 
pretended  by  the  defendants  to  be  due  and  in  arrear  to  the  defendant 
Charles  Tancred  for  the  said  messuage  and  premises  with  the  appurte- 
nances ;  and  the  defendants  afterwards,  to  wit,  on,"  &;c.,  "  under  that 
pretence,  wrongfully  sold  the  said  goods  and  chattels  as  such  distress 
for  the  said  alleged  arrears  of  rent,  and  the  costs  and  charges  of  the 
said  distress  and  of  the  appraisement  and  sale  of  the  said  goods  and 
chattels :  whereas,  in  truth  and  in  fact,  at  the  time  of  the  making  the 
said  distress,  and  during  all  the  time  aforesaid,  a  small  part  only,  to 
wit,  17/.  10^.,  of  the  said  pretended  arrears  of  rent,  so  distrained 
for  as  aforesaid,  was  in  arrear  to  the  defendant  Charles  Tancred  for 
^or  m  respect  of  the  rent  of  the  said  messuage  and  premises."  r^,/*/*^; 
There  was  a  second  count,  in  trover.  *- 
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The  defendants,  as  to  the  1st  count,  paid  1«.  into  court,  averring  that 
the  plaintiff  had  not  sustained  damages  to  a  greater  amount  <<  in  respect 
of  the  grievances  and  causes  of  action  in  the  said  first  count  of  the  de- 
claration mentioned."  To  the  2d  count  they  pleaded  Not  Ouiltj,  by 
statute. 

The  plaintiff  replied,  to  the  1st  plea.  Damages  ultra.  Issue  thereon. 
On  the  2d  plea  plaintiff  joined  issue. 

On  the  trial,  before  Rolfe,  B.,  at  the  York  Spring  Assizes,  1850, 
evidence  was  given  that  Armitage  had  acted  in  the  distress  and  sale ; 
but  there  was  no  proof,  beyond  the  payment  into  court,  that  Tancred 
had  taken  part  in  either.  The  plaintiff,  however,  relied  upon  the  pay- 
ment as  an  admission  by  Tancred  of  his  having  been  privy  to  both 
''oceedings.  It  appeared  that  the  distress  had  been  taken  as  for  a 
year's  rent,  whereas  the  plaintiff  insisted  that  rent  was  not  due  for 
more  than  half  a  year.  The  learned  Judge  left  the  case  to  the  jury  as 
against  both  defendants.  Verdict  for  plaintiff  on  the  first  count, 
against  both  defendants,  with  40Z.  damages ;  for  the  defendants  on  the 
second. 

Udall  now  moved  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  ought  to  have  directed  the  jury  that  Tancred  was  entitled  to  a 
verdict,  there  being  no  evidence  against  him.  [Lord  Campbell,  C.  J. — 
The  payment  into  court  implies  that  a  joint  wrong  was  committed,  and 
affirms  that  the  payment  of  1%.  covers  it.  Erle,  J. — ^You  admit,  in 
effect,  having  distrained  at  a  given  time  for  a  given  sum.  The  plaintiff 
may  say  "that  damaged  me  to  the  amount  of  40?."  Whether  the 
♦flfifil  ^^°^*^g®  exceeded  the  *amount  paid  in,  was  the  question  for  the 
jury.]  The  count  alleges  a  distraining  and  a  sale;  the  sale 
is  aggravation.  The  payment  into  Court  admits  only  so  much  as  is 
necessary  to  maintain  the  action ;  in  the  present  case,  the  distraining. 
That  is  a  substantive  grievance,  and  may  be  covered  by  the  1«.  If 
the  plaintiff  had  wished  to  charge  Tancred  with  damages  for  the  matter 
of  aggravation,  he  should  have  given  evidence  to  connect  him  with  it. 
[WiOHTMAN,  J. — There  is  no  aggravation :  the  charge  is,  seizing  and 
selling  for  so  much  when  so  much  only  was  due.  Lord  Cahpbeli^  C. 
J. — The  whole  is  charged  as  substantive  wrong :  and  you  admit  that 
you  are  privy  to  it.]  In  Taylor  v.  Henniker,  12  A.  k  E.  488  (E.  €• 
L.  R.  vol.  40),  the  Court  say :  "  Here  the  distress  was  unlawful  in  its 
inception,  being  for  more  than  was  due.  The  action  is  at  common  law, 
and  the  selling  under  the  distress  is  no  necessary  part  of  the  cause  of 
action:  it  is  aggravation  only."  [Lord  Campbell,  C.  J. — ^A  count 
may  be  so  framed  as  to  comprise  several  causes  of  action,  though  one 
might  be  sufficient :  and  payment  into  court  may  admit  all.  The  ques- 
tion here  is,  in  effect,  whether  or  not  the  sale  is  alleged  as  a  wrong.] 
It  is  introduced  for  the  purpose  of  entitling  the  plaintiff  to  damages : 
the  rule,  as  stated  in  Chitty  Jun.'s  Precedents  in  Pleading,  by  Pearsou 
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(p.  536,  2d  ed.(a)),  being  that,  ((if  there  has  been  a  sale,  it  ought  to  be 
averred,  or  damages  cannot  be  recovered  for  it."  [Lord  Campbell,  C. 
J. — Is  it  said  that  the  only  purpose  for  which  a  sale  is  averrecl  is  aggra- 
vation? Pattbsok,  J. — In  an  action  for  negligence  in  not  sufBciently 
confining  a  cow,  the  count  alleged  that,  in  consequence  of  the  neglect,  the 
cow  ran  at,  gored,  and  killed  plaintiff's  cow:  and  it  *was  held  that  r^ei^/*^ 
the  defendant,  having  paid  money  into  court,  could  not  give  evi-  *- 
dence  that  the  plaintiff's  cow,  after  being  hurt  by  defendant's  cow,  was 
killed  by  a  butcher.(6)]  If  the  sale,  here,  is  relied  upon  as  a  substan- 
tive ground  of  complaint,  the  action  should. have  been  trespass:  Gar- 
grave  V.  Smith,  1  Salk.  221,  Thompson  v.  Wood,  4  Q,  B.  493,  498(c) 
(E.  G.  L.  R.  vol.  45).  Udall  also  mentioned  (as  to  the  qualified  ope- 
ration of  payment  into  Court)  Cooke  v.  Hartle,  8  Car.  &;  P.  568  (E.  C. 
•L.  K.  vol.  34). 

There  was  a  further  misdirection,  inasmuch  as  the  learned  Judge 
left  it  to  the  jury  to  say  whether  more  than  half  a  year's  rent  was  due ; 
whereas  there  was  no  evidence  on  this  point :  and  it  was  necessary  to 
show  how  much  was  actually  due,  in  order  to  ascertain  the  amount  of 
damages.  If  damages  were  recoverable  at  all  here,  any  beyond  nominal 
ones  were  excessive. 

He  also  moved  that  judgment  might  be  arrested  if  the  Court  should 
think  that  the  action  ought  to  have  been  trespass ;  and  on  the  ground 
also  that  the  declaration  did  not  allege  malice,  as  was  done  in  Taylor 
V.  Henniker,  12  A.  &  E.  488  (E.  C.  L.  R.  vol.  40). 

Lord  Campbell,  C.  J. — Oh  the  first  point  there  is  no  ground  for  a 
rule.  Looking  to  the  first  count,  we  find  that  two  wrongs  are  stated, 
distraining  and  selling.  The  payment  of  money  into  court  admits 
both :  there  was  no  need  of  further  proof  that  Tancred  was  accessory 
to  them.  An  action  might  have  been  brought  for  distraining  only : 
but  a  subsequent  wrong  is  alleged,  and  admitted.  It  was  not  necessary 
to  aver  malice.  A  *wrong  is  stated  for  which  the  plaintiff  is  r3^/>/>Q 
entitled  to  a  remedy :  there  was  no  necessity  for  adding  that  ^ 
the  act  was  done  maliciously.  I  agree  that  the  plaintiff  was  bound  to 
show  by  what  amount  the  distress  exceeded  the  rent  due :  and  we  will 
inquire  of  my  brother  Rolfe,  whether  there  was  any  evidence  to  go  to 
the  jury  on  this. 

Patteson,  J. — The  averment  of  sale  here  is  not  matter  of  aggrava- 
tion :  and  Tancred,  having  paid  money  into  court,  cannot  deny  that  he 
was  party  to  the  selling. 

WiGHTMAN,  J. — It  is  clear  that  the  statement  of  a  sale  here  is  a 
distinct  allegation,  and  not  matter  of  aggravation  merely.  For  the 
objection  that  the  action  ought  to  have  been  trespass  there  is  no  suffi- 

(a)  Citing  Thompson  v.  Wood,  4  Q.  B.  493  (E.  C.  L.  R.  toL  45). 

(6)  Llojd  V.  Walkej,  9  Carr.  it  P.  771  (E.  G.  L.  R.  toL  88). 

(e)  He  cited  the  judgment  from  **  We  think"  to  "acUon  on  the  cue." 
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cient  authority ;  and  there  is  no  reason  why,  if  goods  are  distrained 
and  then  wrongfully  sold,  an  action  on  the  case  should  not  lie.  An 
action  on  the  case  Ues  at  common  law  for  wrongfully  distraining ;  and 
I  do  not  see  why  it  should  not  lie  also  for  the  additional  wrong  of 
selling. 
Erle,  J.y  concurred. 

As  to  the  question  of  fact,  Cur.  adv.  vuU» 

Lord .  Campbell,  C.  J.,  in  the  same  term  (April  24th),  said :  My 
brother  Bolfb  informs  us  that  there  was  evidence  that  only  half  a  year's 
rent  was  due.  Rule  ref!ised.(a) 

(a)  See  the  next  caie. 


*669]     *IN-  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen't  Bench.) 
TANCRED  and  ARMITA6E  v.  LEYLAND. 

BeeUration  in  case  alleged  that  plaintiff  held  a  messuage  as  tenant  to  defendant  at  a  eertain 
rent}  bnt  the  defendant  took  goods  on  the  premises  as  a  distress  for  arrears  of  rent  aUefed  to 
be  dae,  and  afterwards  sold  the  goods  as  snoh  distress  for  the  said  alleged  arrears,  whereas  a 
small  part  only  of  the  pretended  arrears  was  in  arrear.  There  was  no  allegation  that  the 
amount  taken  or  sold  was  unreasonable  in  respect  of  the  arrears  aetuaUy  due.  The  defeadaal 
paid  money  into  Court:  and,  issue  being  joined  on  a  replication  of  damages  ultra,  the  jury 
found  damages  ultra. 

The  Court  of  Q.  B.  having  glTon  judgment  for  plaintiffs ; 

Judgment  roTersed,  on  error  to  the  Exchequer  Chamber.    Held  by  the  latter  Court  thai 

1.  The  mere  taking  or  seUing  on  a  claim  of  more  than  was  due  was  not  acUonable. 

2.  And  it  could  not  be  intended,  either  from  the  payment  into  Court  or  the  Tordic^  that  in  tKt 
the  amount  taken  or  sold  was  unreasonable  in  respect  of  what  was  actually  doe. 

Judgment  having  been  entered  up  in  the  preceding  case  for  the 
plaintiff  below,  on  the  first  count,  the  defendants  below  brought  error 
in  the  Exchequer  Chamber.  Joinder.  The  case  was  argued  in  the 
sittings  in  error  after  last  Michaelmas  term  (November  27th,  1850), 
before  Maule,  Cresswell,  and  Talfourd,  Js.,  and  Parke  and 
Platt,  Bs. 

Peacock,  for  the  plaintiffs  in  error  (defendants  below).  After  tho 
verdict,  it  must  be  taken  as  a  fact  that  the  plaintiffs  in  error  distrainea 
for  more  than  was  due :  and  the  question  is,  whether  that  constitutes  a 
ground  of  action.  The  declaration  contains  no  averment  that  the  dis- 
tress was  unreasonably  large  in  respect  of  the  rent  actually  due.  The 
authority  relied  upon  by  the  defendant  in  error  is  Taylor  v.  Henniker, 
^grjQ^  12  A.  4;  E.  488  (E.  C.  L.  R.  vol.  40) ;  and  the  *plaintiffs  in 
error  now  contend  that  that  decision  cannot  be  supported.  Ii 
is  contrary  to  the  opinion  intimated  by  Parke,  B.,  at  Nisi  prius,  in 
Wilkinson  v.  Terry,  1  Moo.  k  Rob.  877 ;  but  in  that  case,  the  verdict 
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being  only  for  1«.  damages  on  the  questionable  connt,  the  point  was 
not  raised  in  banc.  In  Avenell  v,  Groker,  Moo.  &  M.  172  (E.  C.  L.  R. 
▼oL  22),  Lord  Tenterden  clearly  was  of  opinion  that,  unless  a  defend- 
ant had  taken  goods  to  a  value  unreasonable  in  respect  of  the  rent 
actually  due,  there  was  no  cause  of  action.  [Maule,  J. — ^From  his 
language,  it  seems  that  he  understood  a  count  like  the  first  count  here 
as  complaining  explicitly  or  implicitly  of  more  being  taken  than  was 
actually  due ;  and,  if  the  count  can  be  so  understood,  it  is  good  after 
verdict.]  It  is  probable  that  there  were  counts  in  that  case  for  exces- 
sive distress.  [Talfourd,  J. — The  jury  have  found  an  actual  damage 
of  402.]  The  record  shows  that  they  considered  that  damage  might 
arise  from  merely  distraining  for  more  than  is  due :  that  is  open  to  the 
objection  now  taken.  The  earliest  precedent  which  has  been  found  of 
this  form  of  declaration  is  in  8  Wentworth's  Pleading  :(a)  there  is  also 
a  precedent  in  Ghitty  on  Pleading.(()  In  Taylor  v.  Henniker,  12  A. 
k  E.  491  (E.  C.  L.  R.  vol.  40),  the  Court  say :  « the  distress  was  un- 
lawful in  its  inception,  being  for  more  than  was  due."  But  that  shows 
no  damage :  unless  more  be  taken  than  is  actually  due,  the  tenant  is 
not  injured  by  the  landlord's  assertion  as  to  the  amount.  A  landlord 
may  Strain  for  heriot  service  and  yet  avow  for  rent  arrere.  The 
action  for  taking  unreasonable  distress  is  founded  on  the  Statute  of 
Marlebridge,  52  H.  8,  c.  4;  but  the  unreasonableness  there  depends 
on  the  excess  of  *what  is  taken  above  what  is  due,  not  on  the  differ-  r^^^r^i 
ence  of  what  is  said  to  be  due  and  what  is  due  in  fact.  If  a  *- 
party  who  has  distrained  be  sued  simply  for  distraining,  he  may  justify, 
provided  anything  be  due :  if  he  take  more  than  is  reasonable  in  respect 
of  what  is  due,  he  may  be  sued  expressly  for  that :  but  this  is  a  third 
case,  where  the  party  distraining  is  sued  merely  for  having  alleged  that 
more  is  due  than  is  really  so.  The  party  distrained  on  is  not  prevented 
from  tendering  what  is  actually  due :  if  he  does  so,  whatever  be  claimed, 
and  the  goods  are  afterwards  taken,  the  taking  is  unlawful;  if  the 
tender  be  made  after  the  taking  and  before  the  impounding,  the  detain-* 
ing  is  unlawful.  To  such  a  tender  it  would  be  no  answer  that  more 
had  been  claimed,  any  more  than  to  a  declaration  for  distraining  when 
no  rent  was  due  it  would  be  an  answer  that  some  rent  was  claimed. 
In  Taylor  v.  Henniker,  12  A.  k  E.  489  (E.  C.  L.  R.  vol.  40),  it  was 
suggested  that  distraining  for  too  much  might  affect  the  amount  of 
the  replevin  bond :  but  the  bond  is  taken  for  double  the  value  of  the 
goods  distrained,  not  with  reference  to  the  rent  claimed.  Before  1  stat. 
2  W.  &  M.  c.  5,  an  action  might  be  maintained  for  taking  too  large  a 
distress ;  since  the  statute,  an  action  will  lie  for  not  paying  over  the 
surplus  after  sale.     In  Lynne  t;.  Moody,  2  Str.  851,  it  is  said  by  the 

(a)  The  reporters  hAve  been  nnable  to  find  this  precedents    See  8  Went  PL  429,  iZ9,  <le. ; 
aib.  84 
{h)  VoL  2,  p.  536  (7tb  ed.) 

VOL.  XVI. — 52 
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Court  that  for  an  ezcessive  distress  trespass  does  not  lie,  but  only  a 
special  action  founded  on  the  statute  of  Marlebridge,  because  at  com- 
mon law  a  man  might  take  a  distress  of  more  value  than  the  rent,  to 
compel  the  tenant  to  pay.  It  is  not  important  to  inquire  whether  that 
view  be  strictly  correct*  [Maule,  J. — In  old  times,  statutes  were  often 
*R791  P^^s^d  simply  to  assert  the  ^existing  law;  sometimes  it  is  enacted 
^  that  former  statutes  shall  be  put  in  force.]  In  Crowther  v.  Rams- 
bottom,  7  T.  R.  654y  defendants  being  sued  in  trespass  for  taking  cattle, 
justified  under  the  precept  of  the  sheriff  for  attachment  upon  a  jnsti- 
cies :  and,  issue  being  joined  upon  De  injuria,  it  was  held  that  the  plea 
was  not  negatived  by  evidence  that  the  defendants  professed  to  ta|^e 
for  another  purpose :  and  Lord  Kenyon  said :  « I  never  understood 
that  a  man  was  obliged  to  justify  a  distress  for  the  cause  which  he 
happened  to  assign  at  the  time  it  was  made.  If  he  can  show  that  he 
had  a  legal  justification  for  what  he  did,  that  is  sufficient.  A  man  may 
distrain  for  rent,  and  avow  for  heriot  service."  That  being  the  lav  in 
trespass  and  replevin,  is  it  otherwise  in  case  ?  [Talfourd,  J.— The 
declaration  complains  of  both  the  taking  and  the  sale.]  The  sale  is 
not  said  to  have  been  ezcessive  in  respect  of  what  was  due :  an  allega- 
tion of  special  damage  might  have  raised  a  cause  of  action ;  but  there 
is  none :  it  is  not  even  said  that  the  act  was  malicious.  [Platt,  B.— 
The  declaration  alleges  a  sale  for  more  than  was  due.  Parke,  B.—It 
is  not  said  that  the  value  of  what  was  sold  was  more  than  was  dae.] 
It  is  not :  and,  had  the  fact  been  so,  the  complaint  would  have  been, 
not  for  taking  or  selling  for  greater  arrears  than  were  due,  but  for 
taking  or  selling  more  than  to  the  amount  due.  A  man  who  arrests 
by  an  illegal  warrant,  having  also  a  legal  one,  may  justify  under  the 
latter ;  Dr.  Grenville  v.  The  College  of  Physicians,  12  Mod.  386,  387. 
In  Etherton  v.  Popplewell,  1  East,  139,  142,  where  trespass  was  held 
to  lie  against  a  landlord  who,  on  making  a  distress  in  a  house,  took 
possession  of  the  house.  Lord  Kenton  said:   «<If  the  question  had 

'  *fi7^1  *^®P6'^d®^  merely  upon  the  extent  for  which  the  distress  was  d^ 
^  clared  to  be  taken  at  the  time,  it  might  have  admitted  of  a  differ- 
ent consideration ;  for  certainly  the  party  would  not  have  been  concluded 
by  that  declaration ;  for  a  person  may  distrain  for  one  thing,  and  jostifj 
for  another." 

The  payment  into  court  admits  only  the  facts  charged  in  the  declara- 
tion :  the  question  is,  whether  those  facts  show  a  cause  of  action.  The 
defendants  below  say  only  that  Is.  will  cover  all  the  damages  sustained 
by  reason  of  the  matters  alleged:  that  leaves  it  open  to  them  to  con- 
tend that  no  legal  damage  can  be  sustained  by  feason  of  such  matters. 
If  the  plaintiff  below  had  demurred  to  the  plea  of  payment,  the  decla- 

.  ration  might  have  been  impeached.  A  legal  proposition  cannot  be 
made  the  subject  of  an  admission  on  the  record.  And  similar  reasoning 
is  applicable  to  the  finding  of  the  jury,  as  has  been  previously  pointed 
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out.     The  verdict  will  not  help,  either  by  the  Statute  of  Jeofails  or 
common  law. 

CawUnff,  contrd. — This  form  of  declaring  has  been  recognised  for 
several  years.  [Maule,  J. — The  count  has  been  joined  with  good 
counts.  Parke,  B. — I  think  m  thi^  earlier  precedents  it  used  to  be  said 
that  the  distress  was  detained  till  more  than  the  arrear  was  paid.]  The 
decisions  at  Nisi  prius  are  not  entitled  to  the  same  weight  as  Taylor  v. 
Henniker,  12  A.  &  E.  488  (E.  G.  L.  R.  vol.  40),  which  was  a  judgment 
in  banc  given  after  time  taken  for  consideration.  In  Carter  v.  Garter, 
5  Bing.  406  (E.  G.  L.  R.  vol.  15),  the  first  count  was  as  here ;  and  the 
judgment  for  the  plaintiff  appears  to  have  proceeded  on  that  count* 
It  is  true  that  no  action  will  lie  for  *pretending  that  more  was  in  r^^^  ^ 
arrear  than  really  was  due :  but  the  count  here  is  not  for  the  ^ 
assertion,  but  for  the  act  of  seizing  accompanied  by  a  claim  which 
characterizes  the  whole  act.  There  is  injuria,  because  a  party  has  no 
right  to  distrain  for  more  than  is  due.  There  is  also  damnum.  It  is 
true  that  a  tender  of  what  is  due  is  enough.  But,  the  distress  being 
taken  for  more  than  is  due,  if  the  party  distrained  or  tendered  the 
amount  for  which  the  distress  was  taken  and  the  distrainor  accepted 
that,  the  money  could  not  be  got  back.  On  the  other  hand,  if  the 
distrainee  offer  less,  the  distrainor  will  not  receive  it.  The  distrainee 
may  indeed,  in  that  case,  bring  his  action;  but  the  distress  is  held 
against  him  in  the  mean  while.  [Pabke,  B. — ^You  might  equally  say 
that  in  a  common  case  of  debt,  if  the  creditor  claim  too  much,  he  will 
probably  repel  a  tender  of  the  real  debt.]  A  damage  may  also  arise 
in  respect  of  the  replevin  bond,  under  stat.  11  G.  2,  c.  19,  s.  23.  It  is 
true  that,  as  has  been  said  on  the  other  side,  the  bond  is  to  be  taken  in 
double  the  valae  of  the  goods  distrained.  But  it  is  to  secure  all  that  is 
due,  if  covered  by  the  goods ;  Hunt  v.  Round,  2  Dowl.  P.  G.  668,  Miers 
V.  Lockwood,  9  Dowl.  P.  G.  975.  The  facility  of  obtaining  sureties 
will  therefore  be  materially  afiected  by  the  amount  for  which  the  distress 
is  made.  [Platt,  B. — Damage  in  fact  is  admitted.]  It  is.  The  doc- 
trine laid  down  in  Lynne  v.  Moody,  2  Stra.  851,  is  in  favour  of  the 
defendant  in  error.  It  is  there  said  that  «  at  common  law  the  party 
might  take  a  distress  of  more  value  than  the  rent,  so  as  to  make  it  moro 
eligible  for  the  party  to  redeem  the  goods  by  payment  of  the  rent." 
So  that,  before  the  Statute  of  Marlebridge,  a  tenant,  by  the  taking 
*of  an  excessive  distress,  might  be  constrained  to  pay  what  was  rn^^^nr 
claimed.  And  this  shows  what  sort  of  excess  the  statute  meant  ^ 
to  restrain,  namely,  an  excess  in  the  claim  made  on  distraining.  If  the 
question  were  res  integra,  there  might  be  good  ground  for  contending 
that  trespass  would  lie  in  such  a  case.  In  Rogers  v.  Birkmire,  Ga.  K. 
B.  Temp.  Hardw.  245,  S.  G.,  more  shortly,  2  Str.  1040,  separate  tene- 
ments were  demised  at  separate  rents :  and  it  was  held  that  the  lessor 
was  liable  in  trespass  for  distraining  on  one  for  the  aggregate  of  the 
rents;  and  a  plea  justifying  the  seizure  as  for  both  rents  was  held 
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bad.  That  is  the  priaciple  for  which  the  defendant  in  error  now 
contends.  The  case  is  recognised  as  law  in  note  (2)  to  Poole  v. 
Longuevill,  2  Wms.  Saund.  284,  and  in  GrOTemors  of  Bristol  Poor 
V.  Wait,  1  A.  A;  E.  264,  282  (E.  C.  L.  R.  toI.  28).  [Pakke,  B.-A 
plea  must  be  wholly  good ;  and  in  Bogers  v.  Birkmire,  the  plea  waa 
bad  as  to  part,  because  a  distress  on  one  tenement  for  rent  due  in 
respect  of  another  is  illegal.  Maulb,  J. — The  defendant  there  miglt 
have  pleaded  that  he  distrained  only  for  what  was  due  in  respect  of 
the  particular  tenement :  but  he  did  not  do  so.]  The  case  meets 
the  argument  that,  where  any  rent  is  due,  no  action  lies  except  under 
the  statute  of  Marlebridge.  An  assize  lay  at  common  law  against  the 
lord  for  often  distraining;  Jehu  Webb's  Case,  8  Rep.  45  b,  50  a:  and 
so  do  both  case  and  trespass  now,  for  that,  or  for  distraining  after 
tender :  Smith  v.  Goodwin,  4  B.  &;  Ad.  413  (E.  G.  L.  R.  yoI.  22), 
Branscomb  v.  Bridges,  1  B.  &;  C.  145  (E.  G.  L.  R.  vol.  8),  Holland  r. 
Bird,  10  Bing.  15  (E.  G.  L.  R.  vol.  25).  It  is  argued  that  a  man  may 
distrain  for  one  thing  and  justify  or  avow  for  another :  and  that  is  true, 
*(\7fil  ^  ^^  trespass  or  replevin,  where  the  question  respects  the  ^right 
-*  to  distrain  at  all :  but  the  argument  is  inapplicable  to  an  action 
shaped  in  case  for  the  excess. 

But,  further,  after  money  paid  into  court  and  a  verdict  for  damages 
ultra,  it  must  be  assumed  that,  if  no  damage  can  accrue  to  the  distrainee 
unless  there  have  been  taken  goods  of  unreasonable  value  in  respect  of 
the  rent  really  due,  there  has  been  such  taking  in  fact.  And  in  so 
doing  the  distrainor  would  have  done  no  more  than  what  he  professed 
to  do.  The  remark  from  the  Bench,  that  Lord  Tbntbrden,  in  Avenell 
V.  Groker,  Moo.  &  M.  172  (E.  G.  L.  R.  vol.  22),  must  have  thought 
that  this  was  the  effect  of  such  a  count  as  the  present,  seems  to  be 
well  founded ;  for,  though  in  that  case  there  may  have  been  counts  in 
another  form,  not  stated  in  the  report,  it  was  clearly  on  the  first  count 
that  the  question  turned.  In  Growder  v.  Self,  2  Moo.  &  Rob.  190, 
where  Lord  AlBINQER  held  that,  though  a  warrant  of  distress  named 
too  high  a  sum,  the  action  lay  not  unless  an  excessive  sum  had  been 
taken,  the  declaration  seems  to  have  been  in  the  ordinary  form,  for  an 
excessive  distress,  under  the  statute  of  Marlebridge :  to  prove  such  a 
charge,  of  course  it  must  be  shown  that  too  much  was  taken :  but,  if 
the  declaration  was  framed  as  in  this  case,  then  the  same  argument,  as 
to  the  effect  of  the  payment  and  verdict,  arises  upon  that  case  as  upon 
Avenell  v.  Groker.  Further,  the  declaration  here  shows  that  there  was 
a  sale  for  an  excessive  amount ;  and  for  that  an  action  lies  by  slat.  U 
G.  2,  c.  19,  s.  19. 

Peacock,  in  reply. — In  Garter  v.  Garter,  5  Bing.  406  (E.  C.  L.  E. 

vol.  15),  there  were  counts  for  an  excessive  distress,  and  for  a  wrongful 

*fi77l  ^^^^''^^3  •  *^^®  question  was  not  before  the  Gourt :  and  *Best,  C. 

•^  J.,  said :  «*  Several  of  the  counts  are  applicable."     "  Sold"  "  for 

Uie  said  alleged  arrears  of  rent*'  can  mean  no  more  than  <«8old  in  order 
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to  raise  ;'*  it  would  not  be  necessary,  in  order  to  satisfy  this  allegation, 
to  prove  that  more  was  actually  raised  than  was  due.  [Maulb,  J. — 
More  must  almost  always  be  sold  than  is  actually  due ;  the  distrainor 
cannot  hit  the  precise  sum ;  and,  besides,  there  may  be  only  an  indivisi* 
ble  chattel  on  the  premises.]  The  argument,  that  the  distrainee  is 
damaged  because  his  right  to  tender  the  rent  is  interfered  with  by  the 
excessive  claim,  would  prove  that  there  is  a  right  of  action  for  demand- 
ing too  large  a  debt  or  furnishing  too  large  particulars  of  demand.  Ah 
to  the  supposed  incireased  difficulty  of  procuring  sureties  to  the  replevin 
bond,  the  distrainee  had  here  no  right  to  replevy  at  all ;  for  it  is  admitted 
that  some  rent  was  due.  In  Rogers  v*  Birkmire,  Ga.  K.  B.  temp. 
Hardw.  245,  S.  0.  2  Str.  1040,  the  decision  was  only  that  the  plea  was 
bad  because  the  defendant  justified  distraining  in  the  house  for  rent 
due  on  the  stable  as  well  as  rent  due  on  the  house.  That  was  undoubt- 
edly a  bad  plea :  but,  if  the  defendant  had  simply  pleaded  that  he  dis- 
trained in  the  house  for  rent  due  in  respect  of  the  house,  the  plaintiif 
could  not  have  replied,  or  have  proved,  that  the  distress  was  professedly 
for  both ;  that  appears  from  Governors  of  Bristol  Poor  v.  Wait,  1  A. 
&  E.  264  (E.  G.  L.  R*  vol.  28) :  and  that  is,  in  effect,  the  point  now 
before  the  Gourt.  The  general  doctrine,  that  it  is  not  necessary  to  give 
any  notice  at  all  of  the  thing  for  which  the  distress  is  taken,  appears  in 
9  Vin.  Abr.  178,  tit.  Distress^  (S)  pi.  1,  2.  As  to  the  verdict,  if  the 
cause  of  damage  shown  in  the  declaration  be  not  ^actionable,  the  r^/^pra 
declaration  is  not  aided  by  the  finding  of  the  damages.  Thus,  *- 
in  an  action  for  words,  if  the  words  be  not  actionable,  the  finding  of 
the  damage  does  not  aid.  The  law  is  the  same  as  to  an  insufficient 
allegation  of  a  right  of  way  in  an  action  for  obstructing ;  Tebbutt  v. 
Selby,  6  A.  &  E.  786  (E.  G.  L.  R.  vol.  88).  Cur.  adv.  vult. 

Pakee,  B.,  in  this  vacation  (February  1st),  delivered  the  judgment 
of  the  Gourt. 

On  the  argument  before  us,  it  was  contended  that  the  first  count  of 
the  declaration  was  bad,  inasmuch  as  it  disclosed  no  cause  of  action, 
as  no  legal  injury  was  shown  to  have  been  committed  by  the  plaintiff 
below. 

The  first  count  alleges,  as  the  cause  of  action :  first,  that  the  defend- 
ants took  certain  goods  as  a  distress  for  certain  arrears  of  rent,  then 
claimed  and  pretended  by  the  defendant  to  be  due  to  him,  whereas  part 
only  of  the  rent  was  due ;  and,  secondly,  that  he  wrongfully  sold  the 
said  goods,  as  such  distress,  for  the  said  alleged  arrears  and  costs. 

As  some  rent  is  admitted  to  have  been  due  at  the  time  of  the  distress, 
the  distress  itself  was  not  a  wrong  to  the  plaintiff  below ;  there  is  no 
allegation  that  an  unreasonable  quantity  of  goods  were  taken,  so  as  to 
constitute  an  excessive  distress ;  and  the  only  questions  are,  whether 
the  fact  of  making  a  distress  for  rent,  some  rent  being  due,  is  rej:idered 
illegal  by  being  accompanied  by  a  daim  or  pretence,  by  the  defendant, 
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that  more  was  due  than  really  was  due,  or  by  being  followed  by  a 
*R7Q1  ^^^^  *^^  ^^^  goods  distrained  for  those  pretended  arrears,  in  the 
-*  manner  described  in  the  latter  part  of  the  first  count. 

It  cannot  be  disputed  that  the  untrue  claim  or  pretence  may  give  a 
cause  of  action,  as  all  untrue  statements  may,  if  all  the  circumstances 
should  occur  with  respect  to  it  which  are  necessary  to  make  a  false 
representation  actionable ;  and,  amongst  others,  if  it  had  been  followed 
by  any  special  damage,  as  if,  for  instance,  the  tenant  had  been  prevented 
thereby  from  obtaining  sureties  to  join  in  the  replevin  bond,  some 
friends  being  ready  to  join  in  a  bond  to  secure  the  true  amount,  who 
would  not  join  in  one  to  secure  the  amount  claimed.  Nor  can  it  be  dis- 
puted that,  if  a  larger  quantity  .of  the  goods  so  taken  then  was  sufficient 
to  raise  the  amount  of  the  rent  in  arrear,  and  legal  costs,  had  been  sub- 
sequently sold,  such  excessive  sale  would  have  been  illegal  and  action- 
able. But  it  was  contended  for  the  plaintiflb  in  error  that,  putting  the 
construction  the  most  favourable  to  the  plaintiff  below  on  the  allegation 
in  the  first  count  as  to  the  sale,  it  had  no  such  import. 

We  agree  that  every  intendment  is  to  be  made  for  the  plaintiff,  and 
that  the  declaration  is  to  be  construed  to  contain  a  sufficient  cause  of 
action,  after  pleading  over,  if  it  be  reasonably  capable  of  such  a  con- 
struction ;  but  we  think  this  allegation  cannot  be  reasonably  so  under- 
stood. 

The  averment  is,  simply,  that  the  goods  distrained  were  sold  for  the 
said  an-ears,  and  costs ;  that  is,  for  the  purpose  of  satisfying  the  said 
alleged  arrears  and  costs,  not  for  a  sum  equal  to  the  said  arrears  and 
costs,  or  so  as  to  raise  the  said  arrears :  there  is  no  express  or  implied 
*fiRm  *^v^^^^^^  ^^^^  more  goode  were  sold  than  were  necessary  *to 
^  raise  the  amount  of  the  arrears  actually  due,  and  costs;  and  all 
that  need  have  been  proved,  if  the  allegation  had  been  traversed,  was, 
that  he  sold  the  goods  seized  for  the  purpose  of  paying  the  arrears,  &c. ; 
and,  consequently,  by  the  plea,  nothing  more  is  admitted. 

That  being  so,  the  only  remaining  question  is,  whether  the  simple 
fact  of  making  a  distress,  accompanied  by  an  untrue  claim  or  pretence 
that  more  was  due  than  really  was  due,  is  actionable.  It  is  said  that 
it  was  so  at  common  law :  and  the  argument  is  therefore  founded  on  the 
supposition  that  the  common  law  casts  a  duty  on  a  landlord  distraining 
to  inform  the  tenant  what  is  the  arrear  of  rent  for  which  he  distrains. 

We  think  that  the  common  law  casts  no  such  obligation  on  the  dis- 
trainor. It  has  been  expressly  laid  down  that,  if  the  lord  distrain  for 
rents  or  services,  he  has  no  occasion  to  give  notice  to  the  tenant  for 
what  thing  he  distrains ;  for  the  tenant,  by  intendment,  knows  what 
things  are  in  arrear  for  his  lands ;  1  Rol.  Abr.  674  :(a)  and  the  authority 
for  this  is  Yearb.  Pasch.  46  E.  3,  fol.  9  A.  pi.  13;  where  Lord  Chief 
Justice  i6)  Fynchbdkn,  in  answer  to  the  argument  that  the  lord,  on  the 

(a)  T^u  JHttTtMi  (S.)  pi.  (h)  Of  the  Common  PUif. 
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taking  of  a  distress,  ought  to  giro  notice  to  the  tenant  of  the  cause  of 
the  taking,  says  it  is  not  so,  for  the  tenant  is  always  held,  by  common 
intendment,  to  know  what  things  are  in  arrear  from  his  land,  as  rent 
and  service,  &c.  This  is  adopted  by  Lord  Chief  Baron  Gilbert  ;  Gil- 
bert on  Distresses  48.(a) 

The  defendant,  however,  relies  upon  the  decision  of  a  similar  question 
by  the  Court  of  Queen's  Bench  in  the  case  of  Taylor  v,  Henniker,  12 
A.  &  E.  488  (E.  C.  L.  B.  vol.  40),  in  which  it  was  laid  down  r^^nc.^ 
*that  a  distress  under  pretence  that  more  was  due  than  really  *- 
was  due  was  unlawful  in  its  inception,  the  sale  being  mere  matter  of 
aggravation.  We  do  not  thinly  that  case  was  well  decided.  On  the 
argument,  no  authority  was  cited  in  favour  of  the  decision ;  and  those 
above  referred  to,  in  RoUe's  Abridgment  and  the  Year  Book,  were  not 
brought  before  the  Court.  Some  Nisi  prius  authorities,  which  were 
cited,  were  in  favour  of  the  defendant ;  that  of  Lord  Teot^erden*  in  the 
case  of  Avenell  v.  Croker,  Moo.  &  M.  172  (E.  C.  L.  R.  vol.  22),  in 
particular.  And  that  of  Lord  Abinger  in  Crowder  v.  Self,  2  Moo.  & 
Bob.  190,  was  not  cited.  We  are  not  satisfied  with  that  decision  of  the 
Queen's  Bench ;  and  think  that  it  should  be  overruled. 

The  judgment,  therefore,  in  the  present  case  must  be  reversed. 

Judgment  reversed. 

(o)  Ed.  17^7. 

Replevin  is  not  the  remedy  for  an  ezeeseive  there  wm  no  reitriotion  upon  the  landlord  in 

distress,  and  a  plea  that  the  party  claimed  more  this  respect    By  that  statnte,  however,  it  was 

rent  than  is  dae»  is  no  bar  to  the  defendant's  provided  '  that  all  distresses  shonld  be  reason- 

reeovering  what  is  dae :  Whitney  v.  Carle,  8  B.  able,  and  that  persons  taking   unreasonable 

Monroe,  171.    An  aoUon  of  trespass  wiU  not  lie  distresses  should  be  grievously  amerced  for  the 

against  a  landlord  for  distraining  for  more  than  excess  of  such  distress.'    But  notwithstanding 

was  doe :   M'Kinney  v.  Reader,  6  Watts,  84.  the  provisions  of  this  act,  It  has  been  settled 

Kkstiiedy,  J.,  **  It  is  in  eifect  but  an  excessive  that  the  entry  and  distress  being  lawful  in  part 

distress,  which  at  eommon  law  was  perfectly  for  the  rent  actually  due,  and  the  whole  being 

allowaUe;  because  it  was  more  likely  to  induoe  only  one  aet»  trespass  will  not  lie;  that  is  not 

or  compel  the  payment  of  the  rent  due.    And  like  the  case  of  a  subsequent  abuse  of  process." 
nntn  the  statute  of  Marlebridge,  63  Hen.  3,  c.  4, 


EDWARD  BROWN  r.  KAY  CLEGG,  Clerk  to  OLDHAM  Police 

Commissioners.    Feb.  22 

Troapass  against  the  Commissioners  for  executing  the  Oldham  Police  Act  (7  G.  4»  o.  oxvii.),  for 
breaking  plaintiff's  close  and  lowering  his  soil.  Plea,  Justifying  the  aets  as  done  in  lowering 
a  street  under  powers  given  by  sect  53  of  that  statute  (substantially  the  same  as  stak  10  A  U 
Vict  c  34,  s.  61). 

lUpUcation:  De  injuria  Kew  assignment,  that  defendants  entered  for  other  purposes,  and 
lowered  the  soil  in  excess.    Plea  to  the  Kew  assignment:  Not  Onilty. 

On  the  trial,  it  appeared  that  the  plaintiff's  close  was  part  of  a  new  street;  that  the  defendant* 
hftd  caused  it  to  be  paved  and  lowered  in  a  manner  that  would  have  been  Justifled  if  it  had 
been  an  old  street,  or  had  been  previously  brought  under  their  management 

Held :  That  the  powers  given  to  the  Commissioners  by  sect  53  were  not  spplieable  to  such  a  new 
street,  and  that  plaintiff  was  entitled  to  recover. 
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Trespass  against  the  Oldham  Police  Comnrisaioners,  sued  by  their 
♦fiR91  ^^^^  ^  pursuance  of  a  power  in  the  *01dham  Police  Act,  7  G. 
"-'  4,  c.  cxyii.  (local  and  personal,  public.)  (a)  1st  count,  for  break- 
ing plaintiff's  close  on  the  east  side  of  G-reaves  Street  in  Oldham,  and 
digging  the  soil  there.  2d  count,  for  a  similar  trespass  in  a  close  on 
the  west  side  of  Greaves  Street.  The  only  farther  pleadings  which  it 
IS  necessary  to  notice  were  the  following. 

Plea  5,  to  the  first  count :  That  the  locus  in  quo  was  part  of  a  public 
street  called  Greaves  Street,  within  Oldham :  that  the  Commissioners, 
at  a  meeting,  resolved  that  it  was  necessary  and  proper  to  cause  the 
street  to  be  paved,  &c.,  and  the  ground  thereof  to  be  lowered  and 
altered ;  and  that  they  did  accordingly  cause  the  street  to  be  paved,  &c., 
and  the  ground  thereof  to  be  lowered  and  altered,  and  in  so  doing  com 
mitted  the  trespasses,  doing  no  unnecessary  damage.  Replication :  De 
injuria.  Issue  thereon.  New  assignment  of  other  trespasses  and  to 
a  greater  extent  than  justified  in  the  fifth  plea.  Plea  to  the  new 
assignment :  Not  Guilty.     Issue  therecm. 

Plea  10,  to  the  second  count,  was  the  same  with  plea  5  to  the  first 
count,  in  all  respects  material  to  this  report,  and  gave  rise  to  similar  issues. 

On  the  trial,  before  Cresswbll,  J.,  at  the  Liverpool  summer  assazps, 
1850,  the  defendant  relied  upon  the  above-mentioned  act,  7  G.  4,  c. 
cxvii.  It  provides,  in  several  clauses,  for  paving  and  maintaining  the 
streets.     The  sections  material  to  the  present  report  are  the  following. 

Sect  53  enaots :  "  That  it  shall  and  may  he  lawful  to  and  for  the  eaid  CommissioDera,  and  they 
are  hereby  aathorued,  empowered,  and  required,  *firom  time  to  time,  when  and  ao  ofkca 
^6831  and  in  saoh  manner  as  they  ahall  think  proper  and  neoeaaary,  to  eaase  tk*  pretatt  md 
the  future  •treeUf  kigkwayt,  lanea,  pattageB,  and  otktr  public  plae—f  aa  well  earriage  as 
footways,  within  the  said  township,  and  each  and  eveiy  of  them,  und  eaeh  and  every  or  any  part 
or  parts  thereof  respeoUTely,  to  be  paved,  flagged,  or  otherwise  eonstnioted,  repaiiied  aad 
amended,  aapported  and  kept  in  good  order  and  condition,  and  the  same,  and  the  paTements, 
flagging,  and  other  materiala  thereof  to  be  taken  np  and  relaid,  and  cAc  groumd  or  toil  ikerta/ 
to  be  rauedf  lowertdf  or  alUred,  from  time  to  time,  and  in  snoh  manner  and  with  sn<^  materials 
as  they  the  said  CommiaaioBen  ahall  think  Hi." 

Sect  54.  ''That  when  any  new  streets,  ways,  or  paaaagos,  aa  weU  carriage  aa  footways* 
already  laid  ont  or  hereafter  to  be  laid  ont  within  the  said  township,  and  eaeh  and  every  of  them, 
and  each  and  every  or  any  part  or  parts  thereof,  shall  be  well  and  snlficiently  made,  songhed, 
paved,  flagged,  or  otherwise  constmcted,  repaired,  amended,  and  pnt  in  good  order  and  condicioa, 
in  sneh  manner  and  with  such  materials  and  with  snch  public  drains  therein  aa  ehaU  be  satis* 
factoiy  to  the  said  Commissioners,  it  shall  be  lawftil  to  and  for  the  said  Commissioners,  or  aay 
seven/'  Ac,  ''at  any  meeting,"  Aa,  "upon  the  applieatlon  of  the  owner  or  ownen  of  the  aoil  ef 
saoh  streets,  and  the  occupier  or  occupiers  of  the  several  messuages,  buildings,  and  tenemeats 
respectively,  being  in  or  a4Joining  sneh'atreeta,  pablie  waya  or  pasaages,  or  of  the  greater  part  in 
number  uid  value,"  Ac,  "to  declare  such  stre.ets,  ways,  or  passages  to  be  highways,  and  from 
'  and  after  snch  declaration  made,  and  publication  thereof  by  notice,"  Ac,  aa  by  the  act  directed, 
*  "the  aame  and  each  of  them  shaU  be  deemed  and  taken  to  be  pnblie  highways  to  all  inteata  and 
.  pntpeaes,  and  repaired  and  kept  in  repair  by  the  said  Commiaaioners  under  and  by  virtue  of  the 
powers  and  provisions  of  this  act :  Provided  always,  that  the  said  Commiaaioners  ahall  not  be 
empowered  to  make  such  dedaration  of  or  eonceming  any  fhmt  streets,  public  ways,  or  paaaages, 
which  shall  be  of  less  width  thiln  twelve  yards  in  the  narroweet  part  thereof,  or  of  and  coaeemiBg 
•■any  back  streets  which  shall  be  of  less  width  than  eight  yarda  in  the  narroweat  part  thereof; 
.  except  saeh  streets  aa  were  actually  laid  out  and  begun  to  be  built  upon  previous  to  the  paaaing 
of  tiiia  act" 

(a)  "  For  paving,  watching,  lighting,  cleansing,  and  improving  the  town  of  OldliaB  in  tha 
county  of  Lancaster,  and  for  regulating  the  poUoo  thereoCj 
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8«et.  55.  ''Thftt  it  shall  and  may  be  lawful  to  and  for  tha  laid  Commissionen,  and  tkey  are 
hereby  required,  at  any  meeting  to  be  by  them  held  under  this  act,  to  cause  all  such  parts  of  the 
pablto  streetSi  ways,  and  passages  within  the  said  township  which  are  now  built,  but  not  paved, 
flagged,  and  cleansed,  and  all  such  other  public  streets,  ways,  and  passages  within  the  said  town- 
ship which  are  now  making  or  being  built  upon,  or  which  may  hereafter  be  made  and  built  upon, 
and  all  other  streets,  lanes,  avenues,  ways,  or  passages  within  the  said  township,  which  are  now 
making  *or  being  built  upon,  or  shall  or  may  hereafter  be  made  or  built  upon,  but  not 
laid  open  to  the  public,  whioh  now  have  or  shall  hereafter  have  messuages  or  other  r*684 
buildungs  erected  at  the  respective  sides  thereof,  which  buildings,  with  the  respective 
yards,  courts,  gardens,  and  other  convenienees  thereto  belonging,  shall  be  fronting  to  the  said 
last-mentioned  respective  streets,  avenues,  or  passages,  to  the  extent  of  two  third  parts  of  the 
^SK^g^^  length  of  soeh  last-mentioned  streets,  avenues,  ways,  or  passages,  either  in  a  continued 
line  or  not,  and  whether  enclosed  or  not,  to  be  made,  paved,  set,  flagged,  and  cleansed,  or  other- 
wise repaired,  amended,  supported,  and  put  in  good  order  and  condition,  in  such  manner  and 
with  such  materials,  and  with  such  and  so  many  soughs,  sewers,  gutters,  sinks,  drains,  or  water- 
course, in,  through,  over,  or  under  the  same,  as  to  them  the  said  Commissioners  or  their  surveyor 
or  surveyors  shall  seem  meet  and  necessary ;  and  the  charges  or  expenses  attending  or  in  any 
manner  relating  to  such  new  pavements,  flaggings,  oleansings,  drainings,  or  otherwise  putting 
into  good  repair  aod  condition,  shall  be  paid  and  reimbursed  to  the  said  Commissioners  by  the 
owners  or  occupiers  of  the  houses,  buildings,  courts,  yards,  gardens,  ground,  or  land,  within  or 
adjoining  the  said  sU'eets,  ways,  and  passages  so  to  be  new  made,  paved,"  Ac,  **  or  otherwise 
repaired,"  Ac,  <'and  put  in  good  order,"  Ac,  "each  and  every  such  owner  or  occupier  paying  an 
equal  share  or  proportion  thereof,  according  as  such  new  making,  paving,"  Ac,  "  is  or  shall  be 
either  before,  behind,  or  at  the  sides  of  his,  her,  or  their  house  or  houses,  building  or  buildings, 
courts,  yards,  gardens,  ground,  or  land  as  aforesaid ;  and  such  share  shall  be  ascertained  by  the 
surveyor  or  surveyors  of  the  said  Commissioners,  to  be  appointed  under  and  by  virtue  and  in  pursu- 
ance of  this  act;  and  if  any  such  owner  or  oocupier  shall  at  any  time  neglect  or  refuse  to  pay  such 
ohsktges  and  expenses  within  fourteen  days  after  the  same  shall  have  been  demanded,"  Ac; 
levy  to  be  made  by  diatress  and  sale,  as  for  other  rates  authorised  by  this  statute  to  be  raised,  Ac. 

Sect  56.  "Provided  always,  and  be  it  further  enacted,  That  before  the  said  Commissioners 
shall  cause  the  said  public  streets,  ways,  and  passages  within  the  said  township  which  are  now 
built  upon,  but  not  made,  paved,  flagged,  cleansed,  or  otherwise  put  into  good  order  and  condi- 
tion, and  all  such  other  streets,  avenues,  ways,  and  passages  within  the  said  township  which  are 
now  making  or  being  built  upon,  or  may  hereafter  be  made,  laid  out,  or  built  upon,  or  such  parts 
thereof  respectively  as  may  require  the  same,  to  be  so  made,  paved,"  Ac,  "  or  otherwise  repaired, 
amended,  supported,  uid  put  in  good  order,"  Ac,  "  in  such  manner,  and  with  such  materials, 
and  with  such  and  so  many  soughs,  gutters,"  Ac,  "  as  to  them  the  said  Commissioners  shall 
seem  meet  and  necessary  as  aforesaid,  they  shall  in  the  first  place  cause  their  surveyor  or 
surveyors  to  give  or  leave  a  notice,"  Ac,  "to  or  at  the  last  usual  place  of  abode  of  the  owner  or 
owners  or  ^occupier  or  occupiers  of  each  and  every  house,  building,  tenement,  parcel  of 
ground,  land,  or  hereditaments  within  the  said  streets,  avenues,  ways,  or  passages  so  to  r*685 
be  paved,"  Ac,  "or  otherwise  put  into  good  order,"  Ac,  "requiring  him,  her,  or  them 
to  make,  pave,  flag,"  Ac,  "  or  otherwise  repair,"  Ac,  "  and  put  the  same  into  good  order  and 
condition,  in  such  manner  and  with  such  materials  as  they  shall  direct,  either  before,  behind,  or 
at  the  side  of  his,  her,  or  their  house,  building,  ground,"  Ac.  "  (as  the  case  may  be  or  require) ; 
and  in  ease  any  such  owner  or  occupier  shall  neglect  or  refuse,  for  the  space  of  six  calendar 
months  next  after  the  receipt  of  suoh  notice,  or  the  same  being  so  left,"  "  to  make,  pave,"  Ac, 
"  or  otherwise  repair,"  Ac,  "  and  put  the  same  into  good  order,"  Ac,  "  in  such  manner  and  with 
such  materials  as  the  said  Commissioners  shall  direct,  either  before,  behind,"  Ac,  "  as  aforesaid," 
"  it  shall  and  may  be  lawful  to  and  for  the  said  Commissionem,  and  they  are  hereby  required,  to 
eaoae  the  same  to  be  done  in  such  manner,"  Ac,  as  they  shall  direct,  and  to  recover  the  expenses 
from  such  owner  or  occupier,  in  case  of  reftisal  to  pay,  as  rates  or  penalUes  may  be  recovered 
under  this  act. 

Sect.  68  enacts:  "That  when  the  said  Commissioners  shall  have  caused  any  of  the  public 
streets,  ways,  and  passages  within  the  said  township  which  are  now  built  upon,  but  not  made, 
paved,  and  cleansed,  or  otherwise  repaired,  amended,  supported,  and  put  in  good  order  and 
condition,  or  any  other  public  streets,  or  ot{ier  streets,  roads,  ways,  and  passages  within  the  said 
township,  now  making  or  being  built  upon,  cr  hereafter  to  be  made  or  built  upon,  to  be  made, 
paved,  and  cleansed,  or  otherwise  repaired,  amended,  and  put  in  good  order  and  condition  as 
aforesaid,  to  Uie  satisfaction  of  the  said  Commissioners,  and  the  charges  and  expenses  attending 
the  same  shall  have  been  paid  und  satisfied  by  the  owners  or  occupiers  of  the  houses,  buildings, 
ground,  or  land  within  the  said  streets,  it  shall  and  may  be  lawful  for  the  said  Commissioners,  * 
any  seven,"  Ac,  "at  any  meeting,"  Ac,  "  upon  the  application  of  the  owner  or  owoers  of  the 
•oil  o^sueh  streets,  ways,  and  passages,  or  of  the  greater  part  in  value  of  such  owners,  to  declare 
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BQoh  streeta,  waye,  or  pftUftges  to  be  public  highways ;"  and  thenceforih  the  same  shall  \e  deemed 
public  highways  "  to  all  intents  and  parposes,  and  be  cleansed,  maintMned,  and  kepi  m  repair 
by  the  said  Commissioners  out  of  the  rates  to  be  levied  by  virtue  of  this  act  "(a) 

The  plaintiff's  counsel  contended  tiat  the  acts  done  were  not  justifi- 
♦fiftfil  *^^®  under  the  statute.     A  verdict  was  *found  for  the  defendant 

-*  on  the  issues  arising  on  the  5th  and  10th  pleas,  and  for  the  plain- 
tiff on  all  the  other  issues,  subject  to  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  on  all  the  issues,  with  40«.  damages.  In  the  ensuing 
term,  Watson  obtained  a  rule  nisi  accordingly.     In  this  vacation,(ft) 

Cowling  showed  cause ;  and  Watson,  Oromptonj  and  Spinks  support^l 
the  rule. — ^During  the  discussion,  the  Court  expressed  their  opinion 
that,  on  the  evidence,  it  was  clear  that  in  point  of  fact  the  Commission- 
ers had  intended  to  act  under  sects.  55  and  56,  which  authorize  the 
flagging  and  paving  of  streets ;  and  that  they  had  lowered  the  soil, 
which  was  not  authorized  by  those  sections.  Cowling  then  argued  that 
sect.  53  authorized  all  that  was  done ;  that  the  Commissioners  might 
justify  under  any  authority  in  law,  which  they  in  fact  possessed  ;  and 
that,  if  they  had  jurisdiction,  it  afforded  a  defence  under  the  pleas  of 
Not  guilty  to  the  New  assignments ;  Boulton  v.  Crowther,  2  B.  &  G. 
702  (E.  C.  L.  R.  vol.  9).  The  plaintiff's  counsel  cited  on  this  point 
Leader  t;.  Moxon,  2  W.  Bl.  924.  The  main  question  argued  was,  whether 
Greaves  Street  was,  on  the  evidence,  shown  to  be  such  a  street,  that, 
on  the  true  construction  of  the  statute,  the  powers  given  by  sect.  53 
applied  to  it.  The  conclusion  to  which  the  Court  came  as  to  the  result 
of  the  evidence  sufficiently  appears  from  the  judgment. 

Our.  adv.  vuU. 
.  Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 
*fift71       *^*  appeared,  by  the  evidence,  that  Greaves  Street,  in  which 

-*  the  plaintiff's  premises  are  situate,  had  not  before  the  time  in 
question  been  paved  or  flagged.  Part  of  the  houses  in  the  line  of  street 
had  been  built  recently.  The  state  of  the  street  was  such  as  to  give 
jurisdiction  to  the  Commissioners  to  proceed  under  sections  55  and  56 ; 
but,  as  those  sections  were  taken  not  to  justify  the  acts  that  had  been 
done,  the  defendants  resorted  to  section  53  by  their  fifth  plea,  and  raised 
the  question  whether  section  53  applies  to  a  street  in  the  circumstances 
of  Greaves  Street ;  and  we  think  it  does  not.  The  meaning  of  the 
statute  would  be  less  doubtful  if  the  order  of  the  sections  was  trans- 
posed. Section  56  enacts  that  the  Commissioners,  before  they  pave  a 
street  in  the  state  of  Greaves  Street,  which  we  would  call  a  new  street, 
must  give  notice  to  the  occupiers  or  owners  to  do  the  paving  in  a  stated 
manner ;  and  it  enacts  that,  if  the  owners  make  default  for  six  months 

(a)  Acts  for  the  improvement  of  towns,  passed  previously  to  1847,  generally  contun  »iwitM> 
•elaases.  Those  contained  in  **  The  Towns  Improvement  Clauses  Act,  1847,"  are  in  eiFect  the  amme, 
but  not  in  the  same  terms.  See  that  statute  (10  A  II  Vict  e.  34),  sects.  47  to  56.  &«ei.  y. 
corresponds  with  sect  53  of  stat.  7  G.  4,  c.  cxvil 

(6)  Pebmary  lOth.    Before  Pattcsow,  Colkudgk,  Wi6btmav,  and  Brlb,  Ji» 
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after  such  notice,  the  Commissioners  may  do  the  paving  and  charge  tho 
expense  to  the  occupiers  or  owners.  Section  54  enacts  that,  when  a 
new  street  has  been  completed,  as  to  paving  and  some  other  requisites, 
the  Commissioners  may  declare  it  a  highway  and  take  the  repair  of  the 
paving  for  the  future.  Section  58  enacts  that,  when  a  new  street  has 
been  completed  as  to  paving  and  the  other  requisites  by  the  Commission- 
ers, and  the  owners  or  occupiers  have  paid  the  expense,  the  Commis- 
sioners may  declare  it  a  highway  and  take  the  repair  of  the  paving  for 
the  future. 

The  provisions  in  these  sections  apply  specifically  to  a  new  street, 
such  as  Greaves  Street ;  and  the  Commissioners  intended  at  first  to  act 
under  them,  as  they  gave  the  notice  under  section  56,  and  proceeded  to 
do  the  *work  themselves  shortly  after  the  expiration  of  six  months  r*/»oo 
from  the  notice ;  and,  if  they  had  kept  within  the  provisions  of  ^ 
these  sections,  they  would  have  been  justified :  but,  in  cutting  down  the 
steep  ascent  and  lowering  the  level  of  the  way,  they  went  beyond  the 
powers  given  under  those  provisions,  and  have  therefore  adapted  their  plea 
to  the  53d  section ;  which  enacts  that  the  Commissioners  may  from  time 
to  time  cause  the  present  and  future  streets  to  be  paved  and  repai^red, 
and  the  ground  or  soil  thereof  to  be  raised  or  lowered  or  altered  in  such 
manner  as  they  shall  think  fit.  We  think  this  section  does  not  apply  ; 
because  it  is  general  and  applicable  to  all  streets ;  and  it  is  followed  by 
the  special  clauses  applicable  to  new  streets,  such  as  Greaves  Street ; 
which  would  be,  in  part,  inoperative  if  the  general  clause  included  the 
streets  specially  provided  for.  For  a  new  street,  the  Commissioners 
are  to  give  notice,  and,  in  case  of  default,  to  pave,  and  charge  the 
expense  to  the  owners ;  and,  when  this  has  be^n  paid  by  the  owners  to 
them,  they  may  undertake  the  pavement  for  the  future.  These  pro- 
visions do  not  consist  with  a  discretional  power  for  paving  all  new  streets 
without  giving  any  notice.  It  seems  to  us  that  the  58d  section  applies 
to  old  streets,  and  streets  that  have  been  declared  highways  under  the 
sections  above  recited,  and  to  streets  to  which  those  sections  do  not 
apply. 

Even  if  the  53d  section  had  applied  to  Greaves  Street,  it  seems  to 
us  that  it  would  not  justify  the  lowering  of  the  level  for  a  purpose  un- 
connected with  paving  or  repairing  pavement ;  the  power  of  raising  and 
lowering  the  level  is  so  mentioned  as  to  be  united  by  the  context  with 
paving  and  repairing,  and  the  manner  and  materials  for  paving  and 
repairing.  Also,  as  there  *is  no  power  for  compensating  indivi-  r*/»oq 
dual  loss  where  the  level  is  altered  for  the  public  benefit,  it  seems  ^ 
improbable  that  a  general  power  of  altering  levels  to  an  unlimited  extent 
Fbould  have  been  intended ;  for  the  damage  resulting  therefrom  may  be 
very  serious :  and,  if  an  unlimited  power  ^as  not  intended,  the  context 
leads  to  the  conclusion  that  the  power  was  limited  to  the  requirements 
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foi  paving  and  repairing  pavement ;  and,  if  the  power  be  so  limited,  it 
would  not  afford  a  justification. 

The  result  is  that  the  plaintiff  is  entitled  to  a  verdict,  which  is  to  be 
entered  as  the  parties  have  agreed.  Rule  absolute.(a) 

(a)  Reported  by  C.  Blackburn,  Eaq. 


MALLALIEU  v.  JOSEPH  HODGSON  and  JAMES  HODGSON. 

Feb.  22. 

Indebitatai  BBfumpsit  for  goods  and  moneyi.  Plea,  release.  Replication,  that  the  releaee  wai 
obtained  bj  defendants'  fraad  and  covin.  Rejoinder,.  De  injorii.  The  defendants  being 
indebted  to  the  plaintiff  for  goods,  and  being  indebted  also  to  other  persons,  had  entered  into 
a  composition  with  their  creditors.  Plaintiif  had  refused  to  join  unless  defendants  would  pay 
him  dividends  at  a  rate  exceeding  that  which  was  accepted  by  the  others :  and  this  was  agreed 
upon  between  plaintiff  and  defendants  without  the  knowledge  of  the  other  creditors.  Defend- 
ants had  stated  to  plaintiff,  .as  an  inducement  for  his  making  this  oontract,  that  no  other  creditor 
had  a  similar  preference.  Plaintiff  received  securities  from  the  defendants  on  aoconnt  of  the 
composition  bargained  for  by  him.  The  statement,  that  no  other  creditors  had  been  preferred 
eq,ual]y  with  plaintiff,  was  false  within  the  knowledge  of  defendants. 

Held,  by  Wigbtman,  J.,  that,  in  this  action,  the  plaintiff  might  allege  the  deception  pat  upon 
him  by  the  defendants,  in  answer  to  their  plea  of  release. 

By  CoLKRiDGK  and  Erlb,  Js.,  that  he  could  not  so  allege  a  deception  practised  on  himsdf  by  the 
defendants  in  the  execution  of  a  fraud  by  himself  and  them  upon  other  parties. 

At  the  time  of  the  above  agreement  between  plaintiff  and  defendants,  and  of  the  eompositioo, 
there  were  bills  outstanding  which  the  defendants  had  accepted  in  payment  of  the  debts  eoia- 
pounded  for  as  above  stated  with  the  plaintiff.  Plaintiff  after  executing  the  release,  oodtted 
to  take  up  the  bills,  and  defendants,  being  threatened  with  proceedings  on  the  aoeeptaneea, 
gave  him  their  promissoiy  notes,  in  order  that  he  might  provide  funds  to  meet  the  bills.  Being 
afterwards  sued  by  him  upon  the  notes,  they  pleaded  the  facts,  and  averred  that,  on  the  execu- 
tion of  the  release,  it  was  plaintiff's  duty  to  take  up  the  bUls,  but  he  had  negleeted  to  do  so: 
and  that  there  had  been  no  cbnsideration  for  the  notes,  except  as  above  stated.  Replicatic«i, 
De  injurift. 

Held,  that  the  facts  showed  no  valid  eonsideration :  for  that  the  plaintiff,  when  he  received  the 
notes,  was  already  bound  to  take  up  the  bills :  and  that  the  defendants  might  allege  this  doty 
against  him,  though  it  arose  out  of  a  transaction  which  was  a  fraad  upon  other  parties. 

This  was  an  action  of  assumpsit,  brought  by  direction  of  Sir  J.  L. 
^^Q^..  Knight  Bruce,  V.  C,  to  try  whether  the  ^plaintiff  was  a  cre- 
-*  ditor  entitled  to  prove  against  the  estate  of  the  defendants,  who 
had  become  bankrupt. 

The  first  four  counts  of  the  declaration  were  on  promissory  notes 
made  by  defendants  and  delivered  by  them  to  plaintiff. 

1st  count,  on  a  note  dated  23d  July,  1847,  for  982.  18«.  8e2.,  payable 
16  months  after  date. 

2d  count,  on  a  note  dated  1st  October,  1847,  for  2002.,  payable  at 
24  months. 

8d  count,  on  a  note  of  the  same  date,  for  1162.  6«.  4d.,  payable  at  10 
months. 

4th  count,  on  a  note  of  the  same  date,  for  1162.  Gi.  id.y  payable  at 
13  months. 
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The  5tli  count  was  for  goods  sold  and  delivered,  money  lent,  money 
paid,  interest,  and  on  an  account  stated. 

The  only  pleas  now  material,  were  the  following.    • 

Plea  5 :  To  the  last  count,  so  far  as  regards  9892.  7a.,  parcel,  &c. 
That,  after  the  accruing  of  the  causes  of  action,  and  before  action 
l>rottght,  viz.,  on  the  19th  July,  1847,  the  plaintiff  by  his  deed  poll, 
sealed,  &c.  (excuse  of  profert,  the  deed  being  in  plaintiff's  possession), 
did  remise,  release,  and  for  ever  quit  claim  to  defendants,  their  heirs, 
executors,  &c.,  the  alleged  causes  of  action,  &c. 

Replication  to  plea  5 :  That  the  said  supposed  deed  was  had  and 
obtained  from  the  plaintiff  by  and  by  means  of  the  fraud,  covin  and 
misrepresentation  of  the  defendants,  and  others  in  collusion  with  them : 
verification.  Rejoinder:  That  the  deed  was  not  had,  &c.,  by  or  by 
uieans,  &c.,  in  manner,  &c.     Issue  thereon. 

♦Plea  7,  to  the  2d,  8d,  and  4th  counts.    That,  long  before  the  r*/.Q^ 
making  of  the  promissory  notes  in  these  counts  mentioned,  to  ^ 
wit,  on  25th  June,  1847,  defendants  were  indebted  to  plaintiff  in  a 
large  sum  of  money,  to  wit,  989Z.  7«.,  for  the  price  of  goods  before  then 
sold  and  delivered  by  plaintiff  to  defendants,  and  not  otherwise ;  and, 
for  and  on  account  of  the  said  debt,  defendants  had  accepted  and 
delivered  to  plaintiff  divers,  to  wit,  four  bills  of  exchange,  drawn  re- 
spectively by  plaintiff  upon  and  accepted  by  defendants,  and  payable 
to  the  order  of  plaintiff,  for  divers  sums  of  money  amounting  together 
to  989/,  7«.,  viz. : — One  bill  of  exchange,  dated  3d  April,  1847,  for  pay- 
ment of  1882.  2a.,  three  months  after  date;  one  other  billj  &c.,  dated  22d 
May,  1847,  for  payment  of  2412.  11a.,  three  months  after  date ;   one 
other  bill,  &c.,  dated  4th  June,  1847,  for  payment  of  2192.  6a.,  three 
months  after  date ;  and  one  other  bill,  &c.,  dated  18th  June,  1847,  for 
payment  of  3402.  8a.,  three  months  after  date :  the  plaintiff  had  received 
the  said  bills  of  exchange  for  and  on  account  of  the  said  debt  and  not 
otherwise.     And,  the   defendants   being  so  indebted   and   having  so 
accepted  the  said  bills  of  exchange,  afterwards  and  before  the  said  bills 
or  any  of  them  became  due  or  payable,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  defendants  were  also  indebted  to  divers,  to  wit,  fifty, 
other  persons,  then  also  being  creditors  of  the  defendants,  in  divers 
sums  of  money  amounting  in  the  whole  to  a  large,  &c.,  to  wit,  20,0002. : 
and  the  defendants,  being  so  indebted  to  the  plaintiff  and  the  said  other 
creditors,  then  were  in  bad  and  embarrassed  circumstances  and  unable 
to  pay  plaintiff  and  the  said  other  creditors  respectively  their  debts  in 
full,  whereof  the  plaintiff  and  the  said  other  creditors  then  had  notice. 
♦And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  r#/.qo 
aforesaid,  the  defendants  offered  and  proposed  to  the  plaintiff  ^ 
and  divers  of  their  said  other  creditors  to  pay  to  them  a  certain  com- 
position upon  and  in  ,full  satisfaction  of  their  respective  debts,  of  the 
amount,  and  payable  at  the  times  and  by  the  instalments,  hereinafter 
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mentioned,  such  payment  to  be  secured  as  hereinafter  also  mentioned! 
viz.  a  composition  of  6«.  8d.  in  the  pound  by  three  instalments :  viz.  the 
sum  of  28.  in  the  pound  at  the  expiration  of  four  calendar  months  from 
1st  July  then  next  following,  and  the  further  sum  of  2$.  8d.  in  the 
pound  at  the  expiration  of  eight  calendar  months  from  the  said  1st 
day  of  July,  and  the  residue  of  the  said  composition  at  the  expiration 
of  sixteen  calendar  months  from  the  said  1st  day  of  July ;  the  s'aid 
instalments  to  be  respectively  secured,  viz.,  by  the  joint  and  several 
promissory  notes  of  the  defendants  and  one  John  Hodgson  for  securbg 
payment  of  the  said  first  instalment ;  the  joint  and  several  promissory  note 
of  defendants  and  one  William  Gill  for  securing  payment  of  the  second 
instalment ;  and  the  joint  and  several  promissory  note  of  the  defendants 
for  securing  payment  of  the  last-mentioned  instalment :  and  that,  upon 
the  delivery  to  plaintiff  and  the  said  last-mentioned  creditors  of  the 
said  notes,  the  plaintiff  and  the  said  last-mentioned  creditors  should 
respectively  execute  to  defendants  a  general  release  of  and  from  the 
said  debts  so  due  to  them  respectively  as  aforesaid :  which  said  proposi- 
tion the  plaintiff  and  the  said  last-mentioned  creditors  then  assented  to; 
and  thereupon  it  was  then  mutually,  agreed,  by  and  between  plain- 
tiff and  the   last-mentioned   creditors   and  the  defendants,  that  the 
plaintiff  and  the  last-mentioned  creditors  should  take  and  accept  the 
*fiQ^l  ®*^^  *composition  in  full  satisfaction  of  their  respective  debts, 
-'  to  be  paid  and  received  in  manner  aforesaid,  and  should  execute 
such  release  as  aforesaid.     That  afterwards,  and  before  the  making  of 
the  promissory  notes  in  the  2d,  8d,  and  4th  counts  mentioned,  and 
within  a  reasonable  time  after  the  making  of  the  said  agreement,  to  wit, 
on  19th  July,  1847,  in  pursuance  of  the  said  proposition  and  agreement, 
a  certain  deed  of  composition  and  release  was  duly  prepared  and  exe- 
cuted by  the  plaintiff  and  the  last-mentioned  creditors,  the  said  last- 
mentioned  creditors  then  relying  on  the  said  mutual  agreement :  which 
said  deed  was  sealed  with  the  seal  of  the  plaintiff,  &c.  (excuse  of  profert, 
the  deed  being  in  plaintiff's  possession) ;  the  date  whereof  is  the  day  and 
year  last  aforesaid :  whereby,  after  reciting  the  said  proposal  and  agree- 
ment, the  plaintiff  and  the  said  last-mentioned  creditors  and  each  of 
them,  in  pursuance  thereof  and  in  consideration  of  the  said  composition, 
did  absolutely  release  to  the  defendants  all  and  all  manner  of  action  and 
actions,  suit  and  suits,  cause  and  causes  of  action  and  suit,  controtrersies, 
damages,  claims,  and  demands  whatsoever  which  the  plaintiff  and  the 
said  last-mentioned  creditors,  or  any  or  either  of  them,  of  the  defend- 
ants, either  alone  or  jointly  with  their  respective  partner  or  partners, 
then  had,  or  at  any  time  or  times  thereafter  could,  should,  or  might 
have  or  be  entitled  to  from,  upon,  or  against  the  defendants,  their  and 
each  of  their  heirs,  executors,  or  administrators,  by  reason  or  on  account 
of  any  debts,  sums  of  money,  bills,  notes,  securities  for  money,  con- 
tracts, promises,  agreements,  reckonings,  accoupts,  dealings,  or  trana- 
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actions  of  what  nature  or  kind  soever,  owing  from,  or  made,  given,  or 
entered  into  bj,  the  said  defendants  to  or  with  the  plaintiff  and  the 
said  *last-mentioned  creditors  of  the  defendants  respectively,  or  rn^oQA 
any  of  them^  from  the  beginning  of  the  world  to  the  day  of  the  ^ 
date  of  the  said  deed,  (a) 

That,  before  and  at  the  time  of  the  making  of  the  said  agreement 
and  of  the  said  deed  of  composition  and  release,  and  before  the  making 
and  delivery  of  the  promissory  notes  in  the  2d,  3d,  and  4th  counts 
mentioned  or  either  of  them,  to  plaintiff,  it  was  unlawfully  and  fraudu- 
lently agreed,  by  and  between  plaintiff  and  defendants,  without  the 
knowledge  or  consent  and  in  fraud  of  the  said  last-mentioned  creditors 
of  the  defendants,  and  in  order  to  give  the  plaintiff  a  fraudulent  prefer- 
ence beyond  them,  and  to  induce  him  to  execute  the  said  deed  of 
release,  that  the  defendants  should  deliver  to  the  plaintiff  two  several 
promissory  notes,  viz.  one  promissory  note  whereby  defendants  and  one 
John  Greenwood  promised  to  pay  to  plaintiff  or  order  1132.  ds,  4d,  four 
months  after  the  date  thereof;  and  one  other  promissory  note  whereby 
defendants  and  one  John  Greenwood  promised  to  pay  to  plaintiff  or 
order  1132.  9s.  4d.  three  months  after  the  date  thereof;  And  also  a 
certain  other  promissory  note  whereby  defendants  promised  to  pay 
plaintiff  2002.  at  a  certain  time  therein  mentioned,  to  wit,  three  months 
after  the  date  thereof.  That  there  never  was  any  consideration  for  the 
making  or  the  payment  of  the  said  three  last-mentioned  promissory 
notes,  save  the  said  unlawful  and  fraudulent  agreement. 

That  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
defendants  did,  in  pursuance  of  the  said  ^fraudulent  agreement,  r^c^qr 
and  in  fraud  of  the  said  last-mentioned  creditors,  and  for  the  ^ 
purpose  aforesaid,  deliver  to  the  plaintiff  the  three  several  last-men- 
tioned promissory  notes  ;  and  did  also,  to  wit,  on  the  day  and  year  last 
aforesaid,  deliver  to  plaintiff  the  promissory  notes  which  were  agreed 
to  be  given  by  defendants  to  plaintiff  for  the  instalments  of  the  said 
composition  on  the  said  debt  of  9892.  7«.,  so  due  and  owing  from  defend- 
ants to  plaintiff  as  aforesaid,  according  to  the  «aid  agreement  in  that 
behalf  as  aforesaid,  and  for  and  on  account  of  which  debt  the  plaintiff 
had  received  from  the  defendants  the  said  four  bills  of  exchange  here- 
inbefore in  this  plea  mentioned.  That  it  thereupon  became  the  duty 
of  the  plaintiff  to  take  up  and  pay,  as  they  respectively  fell  due,  the 
said  four  bills  of  exchange  which  had  been  so  accepted  by  the  defend- 
ants for  and  on  account  of  the  said  realized  debt  of  9892.  7«.,  as  here- 
inbefore mentioned.  Nevertheless  the  plaintiff  wholly  neglected  and 
refused  so  to  do :  and,  the  respective  holders  of  the  said  bills  having 
threatened  to  sue  the  defendants  for  the  amounts  of  the  said  several 
bills,  it  was  further  fraudulently  agreed  by  and  between  the  plaintiff 

(a)  There  wae  a  prorieo  that  in  ease  of  defaali  for  twenty-one  days  in  payment  of  any  instal- 
ment the  release  should  become  void,  and  the  debtSi  so  far  as  they  were  unpaid,  revlTo. 
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and  the  defendants,  without  the  knowledge  or  consent  and  in  fraud  of 
the  said  other  creditors  of  the  defendants,  in  order  to  induce  the  plain- 
tiff to  take  up  and  pay  the  said  four  bills  of  exchange,  and  for  the 
purpose  of  giving  plaintiff  a  further  fraudulent  preference  over  the  said 
other  creditors,  that  the  defendants  should  make  up  the  amount  of  20«. 
in  the  pound  upon  the  amount  of  the  said  debt  of  9S9L  Is.  by  the 
defendants  giving  to  the  plaintiff  two  promissory  notes  respectively 
for  the  payment  of  1162.  6^.  4d.  by  defendants  to  plaintiff;  and  that 

*«Qfii  ^^^^  ^^^^  ^^^  200i.  so  fraudulently  *given  by  defendants  to 
^  plaintiff  as  aforesaid  should  be  renewed  by  the  defendants ;  and 
that  the  said  John  Hodgson  should  be  a  party  to  and  join  in  the  making 
of  the  said  renewed  bill. 

That  the  said  promissory  notes  in  the  said  2d,  3d,  and  4th  counts  of 
the  declaration  were,  and  each  of  them  was,  made  and  delivered  by 
defendants  to  plaintiff  in  pursuance  and  performance  of  the  said  last- 
mentioned  fraudulent  agreement,  and  in  order  to  give  the  plaintiff  a 
fraudulent  preference  over  the  said  other  creditors  of  the  defendants ; 
and  that  there  never  was  any  consideration  for  the  making  or  the  pay- 
ment of  the  said  last-mentioned  notes  in  the  2d,  3d,  and  4th  counts 
mentioned,  or  any  of  them,  except  as  aforesaid.     Verification. 

Replication :  De  Injurifi.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Assizes, 
1849,  evidence  was  given  on  both  sides ;  but  ultimately  the  facts  vere 
not  in  dispute.  The  defendants  were  cotton  spinners,  and  had  become 
indebted  to  the  plaintiff,  who  was  a  dealer  in  cotton,  for  goods.  The 
effect  of  that  part  of  the  evidence  which  was  material  to  the  fifth  issne 
was  thus  stated  by  Wightman,  J.,  in  his  judgment. 

«  The  defendants,  being  indebted  to  several  persons,  and,  amongst 
others,  to  the  plaintiff,  whose  debt  amounted  to  9892.  7«.,  proposed  a 
composition  of  6«.  Sd»  in  the  pound,  which  was  agreed  to  by  the  majority 
of  the  creditors  in  number;  but  the  plaintiff,  who  was  not  present 
when  the  6^.  8d.  was  agreed  to  at  a  meeting  of  the  creditors,  refused 
to  concur  unless  he  was  paid  138.  4(2.  in  the  pound  upon  part  of 
♦the  debt,  and  the  other  part  was  paid  in  full.     Upon  receiving 
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notes  for  the  amount  agreed  upon,  and  the  positive  assurance  of 


the  defendants  that  no  other  creditor  than  himself  was  preferred,  and 
that  no  one  of  them  was  to  have  a  farthing  beyond  the  6^.  Sd.,  he 
signed  a  release  for  his  whole  debt.(a)  The  assurance  of  the  defend- 
ants that  no  other  creditor  was  preferred  was  untrue,  as  there  was  no 
doubt  but  that  they  had  preferred  other  persons  besides  the  plaintiff." 
The  facts  material  to  the  seventh  plea  were,  that  a  note  for  200^ 
was  given  by  the  defendants  to  the  plaintiff  before  the  composition 
deed  was  executed,  for  the  purpose  of  enabling  him  to  raise  money 
with  which  to  take  up  four  bills  of  exchange  which  had  been  accepted 

(a)  AU  the  material  parts  of  the  release  are  stated  in  plea  7,  aotd. 
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by  the  defendants  on  accoant  of  their  original  debt  to  the  plaintiff 
(9892.  7*.),  and  which  were  not  yet  due  and  were  held  by  persons  to 
whom  the  plaintiff  had  endorsed  them.  That  the  plaintiff  had  refused 
to  execute  the  deed  on  the  ground  that  these  bills  were  outstanding, 
and  that  he  had  not  means  of  providing  for  them ;  and  the  defendants 
gave  the  note  for  2002.  to  remove  this  objection.  And  that,  after  the 
execution  of  the  deed,  the  bills  became  due  and  were  dishonoured,  and 
the  defendants,  being  threatened  with  proceedings  by  the  holders,  gave 
plaintiff  the  notes  in  the  2d,  3d,  and  4th  counts  mentioned  to  enable 
him  to  provide  funds  to  take  up  the  bills,  he  giving  up  to  the  defendants 
the  note  for  2002.  And  that  the  amount  of  the  notes  mentioned  in  the 
2d,  3d,  and  4th  counts  covered  the  sum  outstanding  on  the  bills,  and 
made  up  20g.  in  the  pound  both  on  that  '''part  of  the  plaintiff's  r:,cf*Qo 
original  debt  which  was  to  be  paid  in  fuU  according  to  the  former  ^ 
agreement,  and  upon  the  residue. 

It  was  agreed,  at  the  trial,  that  the  plaintiff  should  abandon  his  claim 
on  the  first  count,  and  the  jury  be  discharged  on  the  sixth  issue,  which 
related  to  that  count  only.  The  learned  Judge  directed  a  verdict  for 
the  plaintiff  on  all  the  other  issues,  subject  to  a  motion  to  enter  a  ver- 
dict for  the  defendants  on  the  fifth  and  seventh  issues. 

KhowleSj  in  the  ensuing  term,  obtained  a  rule  nisi  to  enter  a  verdict 
for  defendants  on  the  fifth  and  seventh  issues,  pursuant  to  the  leave 
reserved.     In  Trinity  vacation  (June  2l8t  and  22d),  1850, 

Martin^  Cowling,  and  Athertan  showed  cause. — First,  as  to  the  fifth 
issue.     It  is  proved  that  the  plaintiff  was  induced  to  execute  the  com- 
position deed  by  a  statement  made  by  the  defendants  that  no  other 
creditor  was  to  receive  more  than  6«.  8d.  in  the  pound,  and  that  the 
defendants  knew  this  to  be  false.     It  was  not  necessary  to  prove  affirma- 
tively that  the  inducement  to  the  plaintiff  to  execute  the  release  was 
the  false  statement  made  in  order  to  induce  him ;  that  is  to  be  presumed 
as  against  those  who  made  it ;  Watson  v.  Earl  Gharlemont,  12  Q.  B. 
856,  862 — 4  (E.  C.  L.  R.  vol.  64) ;  but  if  it  were  necessary  to  prove  it, 
the  facts  here  do  so.     The  issue,  therefore,  on  the  plaintiff 's  part,  that 
the  release  was  obtained  by  fraud,  is  borne  out.     It  is  not  necessary 
that  the  release  should  have  been  obtained  by  the  alleged  fraud  and  by 
nothing  else ;  it  is  enough  that  the  fraud  contributed.     If  credit  were 
obtained  from  a  ^banker  by  a  deposit  of  fictitious  securities,  and  r^t^qq 
he  alleged  the  fraud  in  pleading,  it  would  be  no  answer  that  his  *- 
indacement  for  giving  credit  was  not  only  the  deposit  but  a  large  dis- 
count.    Then,  is  the  plaintiff  here  precluded  from  recovering  because 
the  transactions  between  him  and  the  defendants,  after  the  contracting 
of  the  original  debt,  were  part  of  a  scheme  for  defrauding  the  other 
creditors  ?     [Erle,  J. — In  Higgins  v.  Pitt,  4  Exch.  312,  323,t  where 
a  debtor  had  entered  into  a  composition  with  certain  creditors,  giving 
theoi   an  illegal  preference  over  the  rest,  and  had  taken  from  them  a 
vol--  XVI. — 54  2  N  2 
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covenant  to  indemnify  him  against  outstanding  bills  of  exchange^  it  was 
held  that  this  covenant  could  not  be  enforced  against  the  creditoiB 
parties  to  the  composition :  and  Parke,  B.,  said :  «« If  this  had  been  an 
action  by  the  creditor  to  recover  against  the  debtor  the  additional 
benefits  stipulated  by  the  latter  to  be  given  as  the  price  of  his  concur- 
rence in  the  composition,  no  doubt  could  be  entertained  that  the  action 
would  not  lie,  and  that  the  defence  would  be  perfectly  competent  to  the 
defendant,  though  he  had  been  a  party  to  the  fraud."]  In  Howden  v. 
Haigh,  11  A.  &  E.  1033,  1039  (E.  C.  L.  B.  vol.  39),  where  the  action 
was  upon  promissory  notes  given  to  a  creditor  to  secure  payment  of  a 
debt  by  instalments,  but  the  debtor  had  at  the  same  time  contracted  to 
give  the  creditor  a  fraudulent  preference  over  others  who  had  agreed  to 
receive  like  instalments,  Littlsdalb,  J.,  said :  <<  It  is  possible  that  the 
plaintifif  may  be  entitled  to  sue  for  the  original  debt ;  but  it  is  unneces- 
sary to  decide  that  point."  [Erle,  J. — The  rule  is,  that  an  instrument 
tainted  with  fraud  is  void  if  the  party  who  was  to  be  wronged  sets  np 
*7oni  ^^^  fi'ftud ;  but  I  do  not  '''find  any  decision  of  a  case  like  the 
-*  present.]  If  the  argument  on  the  other  side  be  rested  on  an 
objection  in  the  nature  of  estoppel,  the  answer  is,  that  the  estoppel 
should  have  been  pleaded :  but,  had  that  been  done,  the  rejoinder  must 
have  been  in  substance :  <«  True,  I  deceived  you  by  a  false  and  fraudu- 
lent representation ;  but  both  of  us  were  guilty  of  a  fraud  upon  a  third 
person;  and,  although  that  transaction  was  merely  collateral  to  the 
other,  it  precludes  you  from  alleging  the  fraud  by  which  I  induced  you 
to  grant  the  release."  The  Court  cannot  be  compelled  in  this  manner 
to  give  efiect  to  a  release  confessedly  fraudulent. 

As  to  the  issue  on  the  seventh  plea,  the  facts  show  that,  as  between 
the  plaintiff  and  defendants,  there  was  nothing  fraudulent  in  the  trans- 
action ending  in  the  making  of  the  notes  to  which  that  plea  is  pleaded ; 
the  defendants  were  aware  of  every  fact,  and  gave  the  notes  to  enable 
the  plaintiff  to  take  up  the  outstanding  bills.  Chapman  v.  Black,  2  B. 
&  Aid.  588,  cited  in  moving  for  the  present  rule,  turned  upon  the 
express  provision  of  the  usury  laws,  and  cannot  govern  this  case.  If 
the  defendants  had  given  ready  money  to  take  up  the  bills,  it  would 
have  been  a  perfectly  legitimate  transaction :  and  the  money  could  not 
have  been  recovered  back;  Wilson  v.  Ray,  10  A.  &  £.  82  (E.  C.-L.  R. 
vol.  37).  [CoLERiDQE,  J. — It  doos  not  follow  from  that  case  that,  if 
the  money  there  had  not  been  actually  paid,  the  contract  could  have 
been  insisted  upon.  Wiqhtman,  J. — A  thing  done  may  be  very  differ- 
ent from  a  thing  yet  to  be  enforo^d.]  Delivery  of  the  notes  was  the 
same  thing  as  payment  of  money ;  Stephens  v,  Wilkinson,  2  B.  &  Ad. 
320  (E.  C.  L.  R.  vol.  22),  Jones  v.  Jones,  6  M.  &  W.  84,  88,t 
*701 1  j^^g™®^^  ^f  Lord  Abinqeb.  [Erle,  J. — It  *strikes  me  rather 
-*  that  this  is  a  plea  of  want  of  consideration  for  the  notes,  to 
which  the  defendants  have  added  vituperative  statements.  Strike 
out  all  that  is  said  about  fraud,  and  see  if  the  plea  does  not  come 
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to  this:  that  the  notes  were  given  in  consideration  that  the  plain- 
tiff promised  to  perform  a  contract  which  he  was  already  bound  to 
perform.  Is  that  a  consideration  which  will  support  a  promise?] 
Although  the  plea  alleges  that  it  was  the  plaintiff's  duty  to  take  up 
the  bills,  that,  if  it  be  an  allegation  of  fact  (and  as  a  conclusion  of 
law  it  would  be  untenable),  is  unsupported  by  proof.  The  release, 
which  was  a  mere  discharge  from  debts,  did  not  impose  such  a  duty ; 
nor  is  it  to  be  assumed  that  the  plaintiff  would  undertake  it.  The 
agreement  was  between  him  and  the  defendants  only,  the  other  creditors 
not  being  parties :  he  and  the  defendants  might  make  any  arrangement 
they  thought  proper ;  and  there  is  no  ground  for  presuming  anything 
that  is  not  expressly  mentioned  between  them.  If  it  was  even  uncertain 
whether  or  not  the  defendants  were  relieved  from  the  bills,  the  removal 
of  that  doubt  was  a  good  consideration ;  Longridge  v.  Dorville,  5  B.  & 
Aid.  117  (E.  C.  L.  R.  vol.  7) ;  note  (e)  to  Barber  v.  Fox,  2  Wms.  Saund. 
137,  A,  f^  6th  ed.,  where  it  is  observed  that  the  point,  the  giving  up  of 
which  by  the  plaintiff  was  the  consideration  in  Longridge  v.  Dorville, 
was  in  truth  against  him.  [Wiohtman,  J. — If  the  composition  here 
bonnd  the  plaintiff  to  take  up  the  bills,  and  he  had  not  done  so,  and 
the  defendants,  being  liable,  were  about  to  be  sued,  would  the  plaintiff's 
relieving  them  from  the  action  be  a  sufficient  consideration  for  the  notes  ?] 
Haigh  V.  Brooks,  10  A.  &  E.  809,  in  Q.  B.  (E.  C.  L.  R.  vol.  37),(a) 
shows  that  it  would.  As  to  the  note  for  2002.,  *it  was  not,  pro-  ri^^f^o 
jrerly  speaking,  « renewed"  as  the  plea  states :  the  proceeding  '- 
was  not  a  simple  substitution  of  one  note  for  another  of  the  same 
amount  which  had  become  due,  as  in  the  common  case  of  renewal :  the 
giving  of  the  new  note  was  part  of  a  transaction  in  which  new  matters 
were  brought  into  treaty,  and  a  larger  amount,  in  the  whole,  secured  to 
the  plaintiff. 

If  the  whole  agreement  between  the  plaintiff  and  defendants  was 
void  on  the  ground  of  fraud,  no  duty  could  attach  upon  the  plaintiff  in 
respect  of  the  bills :  in  that  point  of  view  Howden  v.  Haigh,  11  A.  & 
E.  1033  (E.  C.  L.  R.  vol.  39)  (acted  upon  in  Pendlebury  v.  Walker,  4 
Y.  &  ColL  (Exch.  Eq.)  424,  and  Higgins  v.  Pitt,  4  Exch.  81 2, f)  is  an 
authority  in  his  favour. 

JSnowle$y  Joseph  Addison^  and  Hugh  ffill,  contrd,,  contended,  first, 
that  the  replication  to  plea  5,  alleging  the  release  to  have  been  obtained 
from  the  plaintiff  by  fraud  and  covin  of  the  defendants,  was  unsupported 
by  the  facts ;  they  discussed  each  of  the  transactions  relied  upon  by 
the  plaintiff  under  this  head  of  the  case,  and  referred  to  Ex  parte  Hall, 
1  Deac.  Ca.  Bank.  171,  Holmer  v.  Viner,  1  Esp.  N.  P.  C.  132,  Britten 
r.  Hughes,  5  Bing.  460  (E.  C.  L.  R.  vol.  15),  and  Seager  v.  Billington, 
6  Car.  k  P.  456  (E.  C.  L.  R.  vol.  24).  (A  detailed  report  of  the  case 
on  this  point  is  not  thought  necessary.) 

(a)  Jadgmcnt  affirmed  in  Exch.  Ch. :  Brooks  v.  Haigb,  10  A.  &  S.  323. 
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A  more  important  question  arises  on  this  replication:  namelj, 
^vliether  a  creditor,  having  entered  into  a  transaction  with  his  debtors 
which  is  a  fraud  on  their  other  creditors,  shall  avail  himself  of  his  own 
fraud  for  the  purpose  of  defeating  a  deed  to  which  he  is  party.     It 


* 


703] 


may,  however,  be  asked,  in  the  first   place,  whether,  if  *the 


expectation  of  a  fraudulent  preference  was  held  out  to  the  plain- 
tiff, it  induced  him  to  execute  the  deed.     His  real  inducement  was  the 
acquiring  securities  to  himself.     [Wiohtman,  J. — He  gained  nothing 
by  taking   the  notes.     CoLSRiDas,  J. — ^Would  he  have  consented  to 
any  sacrifice,  if  he  had  not  thought  that  others  were  about  to  make 
sacrifices  also  ?]    He  did  not  contemplate  making  any.     In  Watson  r. 
Earl  Gharlemont,  12  Q.  B.  856  (E.  G.  L.  R.  vol.  64),  the  question  arose 
upon  Non  assumpsit.    [Erlb,  J. — The  case  has  nothing  to  do  with  this.] 
In  Wontner  v.  Shairp,  4  Com.  B.  404,  440,  442  (E.  C.  L.  R.  vol.  56), 
it  was  left  to  the  jury,  and  rightly,  as  the  Court  of  Common  Pleas  held, 
whether  or  not  the  fraudulent  misrepresentation  complained  of  had 
been  a  material  inducement  to  the  plaintiff  to  pay  deposit  money  for 
railway  shares.     But,  at  all  events,  the  plaintiff  here  knowingly  became 
party  to  a  fraud  by  executing  the  composition  deed ;  and  it  was  only 
by  executing  that  deed  that  he  became  subject  to  the  fraud  which  he 
complained  of  as  practised  by  the  defendants.    Having  on  that  occasion 
executed  a  release  to  them,  he  cannot,  for  the  purpose  of  setting  it 
aside,  insist  upon  the  punctual  execution  of  the  fraud  to  which  he  was 
party.     The  plea  of  fraud  and  covin,  according  to  the  legal  acceptation 
of  it,  is  not  supported.     The  plaintiff  executed  the  composition  deed 
with  a  full  knowledge  of  its  contents,  and  cannot,  under  this  plea,  offer 
evidence  that  he  was  led  to  do  so  by  previous  misrepresentation.     This 
agrees  with  the  opinion  expressed  by  Lord  Abinoer  in  Mason  v.  Bitch- 
bourne,  1  Moo.  &  Rob.  460,  and  apparently  entertained  by  Mauls,  J., 
in  Spencer  v.  Handley,  4  Man.  &  G.  414,  419  (E.  C.  L.  R.  vol.  43) 
The  fraud,  to  be  available  against  a  deed  on  this  plea,  must  be  such  as 
*7041  *in  validates  the  deed  itself;  as  in  the  cases,  put  by  Lord  Abinoer 
^  in  Mason  v.  Ditchbourne,  of  a  deed  being  misread,  or  a  false  deed 
substituted  for  that  which  the  party  meant  to  execute ;  or  the  case  of 
misrepresentation  in  Stone  v.  Compton,  5  New  Ca.  142,  where  the  Court 
of  Common  Pleas  went  a  greater  length,  in  favour  of  a  surety,  than  would 
perhaps  be  allowable  in  other  cases.     [Erle,  J. — That  was  a  case  of 
simple  contract.]    It  is  true  that,  if  a  contract  between  two  parties,  both 
intending  a  fraud,  be  executory,  it  cannot  be  enforced ;  but,  if  it  has  been 
executed,  the  party  who  has  taken  advantage  of  it  (as  the  plaintiff  did 
here)  cannot  allege  the  fraud  to  set  the  contract  aside.    That  distinction 
is  adverted  to  by  Parke,  B.,  in  Higgins  v.  Pitt,  4  Exch.  324,t  and  is 
established  by  Doe  dem.  Roberts  v.  Roberts,  2  B.  &  Aid.  867,  where 
parties  had  executed  a  conveyance  of  an  estate  for  the  purpose  of  giving 
one  of  them  a  colourable  qualification  to  kill  game,  and  of  defeating  an 
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information  then  laid :  and  this  Court  held  that  the  person  ^ho  had 
made  the  conveyance  could  not  allege  against  it  the  fraud  in  which  he 
had  taken  part.  Gases  in  equity,  in  which  applications  have  heen  made 
to  set  aside  agreements  under  seal  on  account  of  fraud,  can  have  little 
weight  here,  because  the  Court  there  has  the  power  of  compelling  both 
parties  to  do  equity.  It  is  suggested  that  the  answer  to  this  replication 
is  grounded  on  estoppel,  and  should  have  been  pleaded  accordingly :  no 
formal  estoppel,  however,  is  alleged,  but  only  something  which  may  be 
termed  an  estoppel  in  pais  (as  in  Pickard  v.  Sears,  6  A.  &  E.  460  (E. 
C.  L.  R.  vol.  83)) ;  and  that  need  not  be  pleaded. 

*Then,  as  to  the  7th  plea.  There  was  no  legal  consideration  r^c^r/^^ 
for  the  promises  declared  upon.  One  of  the  notes,  for  2001.,  was  ^ 
given  in  place  of  a  note  previously  drawn  to  secure  20«.  in  the  pound 
on  part  of  the  plaintiff's  debt.  That  former  note,  and  not  the  debt  for 
goods,  was  the  true  consideration  for  the  2002.  note  now  sued  upon. 
The  case,  as  to  this  note,  is  not  distinguishable  from  Chapman  v.  Blac^, 
2  B.  &  Aid.  588 :  and  the  corrupt  contract  in  respect  of  it  taints  the 
whole  transaction.  [Wiohtman,  J. — The  bill  there  was  void  in  any 
person's  hands.  Here  the  first  2002.  note  might  have  been  sued  upon 
by  an  innocent  holder.]  Abbott,  C.  J.,  puts  the  case  of  Chapman  v. 
Black,  on  the  ground  that  «  a  substituted  security  generally  stands  in 
the  same  situation  as  the  original."  At  any  rate  the  note  here  was 
tainted  by  fraud  as  between  Mallalieu  and  the  Hodgsons.  Wilson  v, 
Ray,  10  A.  &  E.  82  (E.  C.  L.  R.  vol.  87),  where  a  voluntary  payment 
had  been  actually  made  in  money,  differs  widely  from  this  case.  And 
in  Smith  v.  Cuff,  6  M.  &  S.  160,(a)  where  a  creditor  had  stipulated 
for  an  undue  preference  over  other  compounding  creditors,  and  had 
taken  a  promissory  note  to  secure  pajrment,  which  note  the  debtor  had 
been  compelled  to  pay  to  an  endorsee,  it  was  held  that  the  transaction 
between  the  original  parties  was  an  obtaining  of  money  <<  extorsively, 
and  by  oppression,  and  in  fraud  of  the"  creditor's  <<  own  act"  as  it 
regarded  the  other  creditors ;  and  therefore  that  the  debtor  might  re- 
cover the  amount  as  money  had  and  received  by  the  creditor  to  his  use. 
Whether  there  was  fraud  or  not,  in  the  present  case,  the  plaintiff's 
claim  fails  for  want  of  consideration.  In  Ex  parte  Hall,  1  Deac.  Ca. 
Bank.  171,  a  note  given  by  a  '^debtor  to  one  creditor,  to  secure  r^.T/x/* 
an  amount  beyond  that  stipulated  for  by  a  composition  deed,  was  ^ 
held  by  the  Court  of  Review  to  be  nudum  pactum.  The  taking  up  of 
the  outstanding  bills  by  the  plaintiff  could  be  no  consideration  to  the 
defendants  for  giving  the  notes  now  declared  upon :  by  entering  into 
the  composition  deed  he  was  bound  to  take  them  up  at  all  events ; 
Hawley  v.  Beverley,  6  M.  &  O.  221  (E.  C.  L.  R.  vol.  46).  The  princi- 
ple, that  a  promise  of  reward  for  performing  an  already  incumbent 

(a)  Onoting  here  referred  to  the  observ&tiooB  apon  thia  case  in  HigginB  v.  Pitt^^  judgment  of 
the  Goofl^  4  Exch.  325. 
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duty  is  void  for  want  of  consideration,  is  established  by  Stilk  v.  Myriek, 
2  Camp.  317,  and  many  later  cases. 

It  has  been  suggested  that,  if  the  agreement  for  composition  betweec 
the  plaintiiT  and  defendants  is  void  for  fraud,  the  alleged  duty  of  the 
plaintiff,  and  all  the  matters  subsequent,  are  virtually  struck  out  of  the 
plea.  But,  though  such  an  agreement  be  a  fraud  upon  the  general 
body  of  creditors,  it  is  not  therefore  absolutely  void.  Littlebalb,  J., 
in  Howden  v.  Haigh,  11  A.  k  E.  1088  (E.  G.  L.  R.  toI.  89),  appears 
to  have  had  a  doubt  on  this  point.(a)  In  Pendlebury  v.  Walker,  4  T.  & 
Coll.  (Exch.  Eq.)  485,  Alderson,  B.,  said :  <<  My  difficulty  at  present 
is  to  see  how  a  collateral  security  can  avoid  the  agreement  of  the  other 
creditors  who  have  had  the  whole  of  the  assets.  In  Howden  v.  Haigh, 
there  was  a  subtraction  of  part  of  the  assets."  And  the  same  learned 
Judge  said,  in  Davidson  v.  M'Gregor,  8  M.  &  W.  755,  763  :t  « In  that 
case"  (Howden  v.  Haigh)  <<  Littledale,  J.,  expresses  a  doubt  whether 
the  fraud  can  invalidate  the  whole  of  the  transaction,  and  I  must  oma 
I  am  alarmed  at  the  extent  to  which  that  decision  goes."  The  trae 
result  of  the  cases  appears  to  be  that,  in  a  contract  vitiated  by  fraud, 
*7071  ^^^^S^  which  remain  executory  may  be  avoided  at  the  ^option  of 
-*  the  party  whom  such  fraud  affects ;  not  so  things  executed.  This 
appears  to  have  been  the  opinion  of  the  Court  of  Exchequer  in  Higgms 
V,  Pitt,  4  Exch.  812,t  and  in  Pilbrow  v,  Pilbrow's  Atmospheric  Bailwaj 
Company,  5  Com.  B.  440,  458  (there  cited),  Maule,  J.,  said :  <<  It  is 
not  true,  that  a  deed  that  is  obtained  by  fraud,  is  therefore  void.  The  rale 
is,  that  the  party  defrauded  may,  at  his  election,  treat  it  as  void."  In 
Murray  v.  Mann,  2  Exch.  588,  541,t  Parke,  B.,  said:  << Fraud  does 
not  make  the  contract  actually  void,  but  only  voidable  at  the  election 
of  the  party."  While,  therefore,  the  contract  in  the  present  case  wis 
not  avoided,  the  duty  of  the  plaintiff  still  attached.(i) 

Our,  adv.  vuft. 

WiGHTMAN,  Erle,  and  Coleridge,  Js.,  now  delivered  their  judgment 
seriatim,  there  being  a  difference  of  opinion  on  the  Bench. 

WiGHTMAK,  J.(tf) — This  was  an  application  by  the  defendants,  by 
leave  reserved  at  the  trial,  to  enter  a  verdict  for  them  upon  the  issues 
taken  upon  the  5th  and  7th  pleas.  The  5th  plea  was  pleaded  to  the 
last  count  of  the  declaration,  which  was  Indebitatus  Assumpsit  for 
goods  sold  and  delivered,  money  lent,  money  paid,  interest,  and  upon 
an  account  stated.  The  plea  stated  a  release  after  the  accruing  of  the 
causes  of  action. 

The  plaintiff  replied,  to  the  5th  plea,  that  the  release  was  had  and 

♦705^1  ^^^^^®^  f''^'^  ^^^  plaintiff  by  the  fraud,  *covin,  and  misrepre- 

^  sentation  of  the  defendants  and  others  in  collusion  with  them ; 

(a)  11  A.  A  B.  1037. 

(6)  Cotelingf  at  the  close  of  the  ar^gament^  mentioned  Railton  v.  Mathewi,  10  CI.  A  Fia.  93i. 

(o)  Lord  CA.MPBKLL,  C.  J.,  waa  sitting  at  Nisi  prias  when  the  ease  was  argaed. 
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1.0  which  the  defendants  rejoined  a  denial  that  the  release  was  obtained 
by  fraud,  covin,  and  misrepresentation,  as  alleged. 

It  appeared  by  the  evidence  that  the  defendants,  being  indebted  to 
several  persons,  and,  amongst  others,  to  the  plaintiff,  whose  debt 
amounted  to  9891.  7».,  proposed  a  composition  of  6».  8d,  in  the  pound, 
which  was  agreed  to  by  the  majority  of  the  creditors  in  number ;  but 
the  plaintiff,  who  was  not  present  when  the  6«.  8d.  was  agreed  to  at  a 
meeting  of  creditors,  refused  to  concur  unless  he  was  paid  13».  4(2.  in  the 
pound  upon  part  of  the  debt,  and  the  other  part  was  paid  in  full.  Upon 
receiving  notes  for  the  amount  agreed  upon,  and  the  positive  assurance 
of  the  defendants  that  no  other  creditor  than  himself  was  preferred, 
and  that  no  one  of  them  was  to  have  a  farthing  beyond  the  Gs.  8(2.,  he 
signed  a  release  for  his  whole  debt.  The  assurance  of  the  defendants 
that  no  other  creditor  was  preferred  was  untrue,  as  there  was  no  doubt 
but  that  they  had  preferred  other  persons  besides  the  plaintiff. 

It  was  contended  for  the  defendants  that,  although  the  plaintiff  w^s 
induced  to  accept  a  composition  of  18«.  4(2.  on  part  of  his  debt,  and  to 
sign  the  release,  upon  the  credit  he  gave  to  the  representation  and 
assurance  of  the  defendants  that  no  other  creditors  had  any  preference, 
and  this  representation  and  assurance  were  false,  still  that,  as  he  him- 
self by  taking  more  than  6«.  8(2.  in  the  pound  had  been  guilty  of  a  fraud 
upon  the  other  creditors,  he  was  not  at  liberty  to  set  up  the  fraud  of 
the  defendants  practised  upon  him  as  an  answer  to  the  release  which  he 
had  given  to  them  relying  upon  their  false  representation,  and  is  in 
effect  estopped  from  setting  up  the  fraud  of  the  defendants. 

*There  is  no  doubt  of  the  bona  fides  of  the  original  debt,  or  r^prnq 
that  the  plaintiff  was  induced  by  the  false  representations  of  the  ^ 
defendants  to  execute  the  release :  and  it  appears  to  me  that  it  is  no 
answer  upon  this  issue  to  show  that  the  plaintiff  himself  had  also  con- 
tracted for  preference,  in  fraud,  not  of  the  defendants,  but  of  the  other 
creditors.  The  preferences  are  not  frauds  upon  the  defendants  but 
upon  the  creditors ;  and  it  can  hardly  be  allowed  the  defendants  to  set 
up  a  counter-fraud  by  them  and  the  plaintiff,  by  which  they  colluded  to 
deceive  other  persons,  as  an  answer  to  a  charge  of  fraud  practised  by 
the  defendants  upon  the  plaintiff,  which  would  have  the  effect  of  depriv- 
ing him  of  part  of  his  original  just  right. 

The  defendants  are  seeking  to  take  the  benefit  of  a  deed  obtained 
from  the  plaintiff  by  their  own  falsehood  and  misrepresentation,  and 
contend  that  he  cannot  avoid  the  jdeed  on  that  ground,  because  in  the 
course  of  the  same  transaction  he  and  they  were  guilty  of  another  fraud 
upon  other  persons,  creditors  of  the  plaintiff;  and  that,  notwithstand- 
ing the  double  fraud  to  which  they  were  parties,  the  defendants  may 
still  take  all  the  benefit  as  against  this  plaintiff  which  they  would  have 
derived  under  it  had  the'r  conduct  been  perfectly  bonft  fide,  because 
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• 

the  plaintiff  lias  himself  been  a  party  to  one  of  these  frauds,  committed 
upon  other  persons. 

I  regret  that  I  differ  on  this  occasion  from  my  brothers  Coleridqe 
and  Erle,  which  causes  me  to  distrust  my  own  opinion :  otherwise  I 
cannot  but  think  that,  if  the  defendants  had  rejoined  specially,  admit- 
ting that  the  release  was  obtained  by  them  from  the  plaintiff  by  false- 
hood and  misrepresentation,  but  alleging  as  an  answer  that  he  and  they 
^^^Q^  in  the  same  transaction  had  committed  another  *fraud  upon  o^Atrr 
^  persons,  creditors  of  the  defendants,  such  a  rejoinder  could  not 
have  been  supported :  but,  upon  the  issue  as  it  stands,  which  merely 
raises  the  question  whether  the  defendants  obtained  the  release  from 
the  plaintiff  by  fraud  and  misrepresentation,  and  which  was  fully  proved 
there  can  be  little  doubt,  as  it  appears  to  me,  but  that  the  plaintiff  is 
entitled  to  the  verdict. 

The  7th  plea  was  pleaded  to  the  2d,  8d,  and  4th  counts  of  the 
declaration,  upon  three  several  promissory  notes  dated  respectively  the 
1st  October,  1847.  In  substance  it  stated  that  the  defendants  were 
indebted  to  the  plaintiff  in  9892.  7s.,  and  had  accepted  four  bills  of 
exchange  for  the  amount  drawn  by  the  plaintiff  and  payable  to  hk 
order ;  that  the  defendants  compounded  with  their  creditors,  and  that 
the  plaintiff  agreed  to  the  composition,  receiving  a  preference  beyond 
the  other  creditors,  and  executed  a  release  of  his  debt :  that  it  was  his 
duty  to  take  up  the  four  bills  of  exchange,  but  that  he  neglected  to  do 
so,  and  the  holders  of«the  bills  threatened  to  sue  the  defendants,  who, 
in  order  to  induce  the  plaintiff  to  take  them  up,  gave  him  the  promissory 
notes  in  the  2d,  8d,  and  4th  counts  mentioned,  and  that  there  was  no 
other  consideration  for  the  giving  of  the  notes.  The  plaintiff  replied 
Be  injuria  absque  tali  causfi ;  and  the  question  is  whether  the  plea  was 
proved. 

There  can  be  no  doubt  but  that  the  plaintiff  ought  to  have  provided 
for  the  four  bills  of  exchange  accepted  by  the  defendants  for  the  original 
debt  due  to  him,  and  that,  as  between  him  and  the  defendants,  it  was 
his  duty  to  take  them  up ;  and  the  only  consideration  for  the  promissory 
notes  mentioned  in  the  2d,  8d,  and  4th  counts  was  the  doing  that  which, 
^.^  ^  ^  after  agreeing  to  the  ^composition  and  executing  the  deed,  be  was 
-*  bound  to  do.  It  was  said  that  there  was  no  strict  legal  duty 
cast  upon  him  to  take  up  the  four  bills  if  there  was  a  fraudulent  prefer- 
ence which  made  the  composition  void :  but  there  is  nothing  in* the  plea 
which  shows  the  composition  void -as  against  the  plaintiff;  the  only 
fraud  shown  in  the  7th  plea  being  his  own,  in  insisting  upon  a  prefer- 
ence ;  and,  if  it  is  not  void  as  against  him,  it  appears  to  me  to  be  clear 
that  there  was  no  sufficient  consideration  for  the  giving  the  notes,  as 
he  certainly  ought  to  have  protected  the  defendants  from  the  conse- 
quences of  liability  upon  these  bilk. 

Upon  the  whole,  therefore,  I  think  that  the  rule  should  be  absolute 
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for  entering  a  Verdict  for  the  defendants  upon  the  issue  upon  the  7th 
plea,  but  discharged  as  to  entering  the  verdict  for  them  upon  the  issue 
upon  the  5th  plea. 

Erlb,  J. — With  respect  to  the  5th  plea,  I  take  the  facts  to  be  as 
stated  by  my  brother  Wightman  who  tried  the  cause,  and  have  come 
to  the  conclusion  that  the  verdict  ought  to  be  entered  for  the  defend- 
ants. 

The  plaintiff,  by  entering  into  the  composition  deed  with  the  other 
creditors,  contracted  a  duty  towards  them  to  release  the  defendants 
from  his  debt.  Each  creditor  consents  to  lose  part  of  his  debt  in  con- 
sideration that  the  others  do  the  same ;  and  each  creditor  may  be  con*- 
eidered  to  stipulate  with  the  others  for  a  release  from  them  to  the 
defendants  in  consideration  of  the  release  by  him.  Where  any  creditor,, 
in  fraud  of  the  agreement  to  accept  the  composition,  stipulates  for  a 
preference  to  himself,  his  stipulation  is  altogether  void:  not  only  can  he 
take  no  advantage  from  it,  but  he  is  also  to  lose  the  ^benefit  of  r^cir^^ 
the  composition.  The  requirement  of  good  faith  among  the  ^ 
creditors,  and  the  preventing  of  gain  by  agreement  for  preference,  has 
been  uniformly  maintained,  by  a  series  of  cases  from  Leicester  v.  Rose, 
4  East,  872,  to  Howden  v.  Haigh,  11  A.  k  E.  1083  (E.  C.  L.  B.  vol.  89), 
and  Bradshaw  ti.  Bradshaw,  9  M.  &  W.  29.t  Here  the  plaintiff,  having 
received  the  composition  and  the  value  of  the  preference,  which  was  a 
fraud  upon  the  other  creditors,  is  seeking  to  gain  a  further  exclusive  ad- 
vantage to  himself,  also  in  fraud  of  them,  by  suing  for  the  balance  of  his 
original  debt  after  allowing  for  the  composition  and  the  value  of  the 
preference,  and  claims  to  avoid  his  release  on  the  ground  that  he  was 
induced  by  the  defendants  to  believe  that  he  alone  was  fraudulently 
preferred,  whereas  some  other  creditors  had  also  obtained  some  unjust 
advantage.  These  are  the  facts  on  which  he  relies  to  support  his 
replication  that  the  release  was  obtained  by  fraud  of  the  defendants. 

But  a  deed  is  not  to  be  avoided  on  the  ground  of  a  fraudulent  mis- 
representation, unless  the  matter  misrepresented  was  a  material  induce- 
ment to  the  execution  of  the  deed.  In  other  words,  unless  the  matt^ 
was  such  as  in  case  of  a  simple  contract  would  be  substantially  the  con- 
sideration for  the  contract. 

Here  the  misrepresentation  relied  on  is  not  of  this  nature.  The 
exclusion  of  others  from  a  preference  is  no  direct  advantage  to  the 
plaintiff;  and,  the  whole  stipulation  for  a  preference  being  a  fraud  on 
the  part  of  the  plaintiff  towards  other  creditors,  no  part  of  it  can  be 
legally  relied  on  by  him  as  forming  a  material  inducement  for  his  deed. 
It  could  not  form  any  part  of  a  legal  consideration.  Also,  as,  in  a 
composition  deed,  the  "principal  parties  to  the  stipulation  for  a  p„,.^  » 
release  are  the  creditors  who  mutually  contract  each  with  the  '- 
rest  of  the  body,  any  misrepresentation  of  the  debtor  to  any  one  of  the 
creditors  cannot  be  relied  on  by  that  one  as  the  material  inducement 
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for  his  stipulation  with  the  others.  The  debtor  only  receives  die  ad- 
vantage which  the  creditors  contract  with  each  other  to  grant  to  lum ; 
the  rest  of  the  creditors  have  made  the  grant  which  the  plaintiff  con- 
tracted for ;  they  have  been  no  parties  to  any  fraud ;  and  the  pluntiff 
does  not  prove  the  issue  that  the  deed,  which  operates  between  him  and 
them  as  well  as  between  him  and  the  debtor,  was  obtained  by  fraud,  by 
showing  that  he  was  deceived  by  the  debtor  and  would  not  have  exe- 
euted  the  deed  if  he  had  not  been  so  deceived.  I  take  it  to  be  clear 
•that  he  could  not  avoid  the  release  in  case  the  defendants  had  not  paid 
him  the  additional  sum  agreed  for  by  way  of  preference;  and  there  is 
stronger  reason  for  holding  the  release  could  not  be  invalidated  by 
reason  of  disappointment  in  the  belief  that  no  other  creditor  had  been 
equally  successful  in  defrauding  the  rest. 

With  respect  to  the  pleadings  lOn  the  7th  plea,  I  agree  with  my 
brothers  WiaHTMAN  and  Coleridge  that  the  verdict  should  be  for  the 
defendants. 

CoLEEiDGE,  J. — The  first  question  in  this  case  arises  upon  the  rejoin* 
der  to  the  replication  to  the  5th  plea.  To  that  plea,  which  is  of  a 
release  by  the  plaintiff,  he  replied  that  the  release  was  obtained  from 
him  by  the  fraud,  covin,  and  misrepresentation  of  the  defendants  and 
others  in  collusion  with  them ;  and  the  rejoinder  traverses  this.  On 
the  part  of  the  plaintiff,  it  is  contended  that  the  simple  issue  is,  whether 
j^^-iM-i  the  defendants  and  '^'others  did  in  fact  procure  the  execution  of 
^  the  release,  entirely  or  in  part,  by  means  of  any  frand  or  mis- 
representation as  alleged;  and,  if  he  is  right  in  so  construing  the  issue, 
the  facts  certainly  warrant  him  in  applying  to  have  the  verdict  entered 
for  him;  for  it  is  clear  that  the  defendants  induced  the  plaintiff  to 
execute  the  release  partly  by  assuring  him  that  no  other  creditor  but 
himself  had  had  any  preference  given  him.  Whatever  concurring 
motives  there  may  have  been,  he  would  not  but  for  this  assurance  have 
executed  the  release.  The  assurance  related  to  a  fact  which  was  entirely 
within  their  knowledge ;  and  it  was  untrue.  But,  on  the  part  of  the 
defendants,  it  is  contended  that  this  is  too  narrow  a  view  of  the  issue ; 
•or  rather  that,  as  the  plaintiff  was  himself,  in  the  transaction  of  the 
composition  and  release,  guilty  of  fraud  in  respect  of  the  other  com- 
pounding creditors,  by  stipulating  for  a  preference  to  himself,  he  is  not 
at  liberty  to  insist  on  the  fraud  at  the  same  time  practised  on  himself; 
nor  indeed  to  say  tha^  it  is  any  fraud  which  induced  him  to  enter  into 
the  composition.  And;  after  a  good  deal  of  hesitation,  I  have  arrived 
at  this  conclusion. 

The  plaintiff  in  this  case  has  entered  into  an  arrangement  for  die 

compounding  of  his  claim  on  the  defendants,  which  is  fraudulent  as 

regards  the  other  creditors ;  he  has  received  the  composition  notes  and 

has  executed  a  release;  but  he  now  resorts  to  his  original  demand,  and 

.  is  thereupon  met  by  a  plea  of  the  release.    Primfi  facie  the  release  is 
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an  answer  to  the  action ;  because  to  allow  the  plaintiff  now  to  r/;cover 
for  his  whole  original  demand  would  be  a  fraud  on  the  other  creditors, 
who  have  come  into  the  composition  on  the  faith  of  the  plaintiff's  being 
n  party  to  it.  But  the  plaintiff  replies  that  the  release  was  obtained 
from  him  by  the  *misrepre8entation  of  the  defendants  and  others  j-^--  ^ 
in  collusion  with  them  :  and,  this  being  denied  by  the  rejoinder,  '• 
the  only  question  seems  to  me  to  be,  whether  or  not  he  is  estopped  from 
proving  his  allegation,  which  is  true  in  fact,  because  he  and  the  defend- 
ants have  in  the  same  transaction  concurred  in  a  fraud  on  the  other 
creditors*  As  far  as  regards  the  particular  misrepresentation,  the  plain- 
tiff was  innocent :  if  he  had  stipulated  for  no  preference  to  himself  it 
would  have  been  perfectly  innocent  in  him,  laudable  indeed,  to  stipulate 
that  no  other  creditor  should  have  a  preference ;  and  a  breach  by  the 
defendants  of  such  a  stipulation  would  clearly  have  avoided  the  release, 
and  remitted  the  plaintiff  to  his  original  rights.  But  he  has  stipulated 
and  obtained  a  preference  for  himself,  which,  for  the  reason  I  have 
stated,  will  not  vitiate  the  release  as  against  himself;  and  it  appears  to 
me  that  the  having  given  a  preference  to  others  also  was  no  fraud  upon 
the  plaintiff.  A  mere  misrepresentation  by  the  defendants  of  a  fact 
not  material  to  the  plaintiff  would  not  sustain  the  issue ;  and  the  only 
way  in  which  the  misrepresentation  could  be  material  to  the  plaintiff 
would  be  inasmuch  as  the  defendants  might  be  rendered  the  less  able  to 
carry  into  execution  the  fraudulent  preference  to  himself  by  having 
bound  themselves  to  act  similarly  by  others.  But  he  had  no  right  to 
have  that  preference  carried  into  execution,  and  therefore  is  not  in  law 
prejudiced  by  a  failure  in  regard  to  it.  The  whole  consideration  for 
his  release  is  the  fraudulent  preference  promised  to  himself,  and  the 
withholding  any  such  preference  from  other  creditors :  he  cannot  allege 
the  former  as  a  fraud  on  himself  to  vitiate  the  release,  for  he  is  particeps 
fraudis  :  and  the  latter  is  so  entirely  mixed  up  with  it,  deriving  all  its 
materiality  from  it,  '*'that  the  same  disability  seems  to  me  to  exist  r:!..^-*/^ 
as  to  it.  If  I  am  right  in  this,  the  defendants  might  avail  them-  ^ 
selves  of  the  answer  by  a  simple  traverse,  and  there  needed  no  special 
rejoinder.  I  come  to  the  same  conclusion  on  this  part  of  tlie  rule  as 
my  brother  Erlb  :  this  part  of  it  therefore  will  be  made  absolute. 

Upon  the  other  point,  the  issue  raised  on  the  7th  plea,  we  are  all 
agreed;  and  I  do  not  feel  it  necessary  to  add  anything  to  the  reasons 
assigned  by  my  brother  Wightman.  Rule  absQlute.(a) 

(6)  Reported  in  pari  by  C.  Blaekbnrn,  Bfq, 
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The  QUEEN  v.  The  LONDON,  BRIGHTON,  and  SOUTH  COAST 

Railway  Company.    Feb.  22. 

The  QUEEN  v.  The  SOUTH  EASTERN  RaUway  Company. 

The  QUEEN  v.  The  MIDLAND  RaQway  Company. 
Reported  15  Q.  B.  818  (E.  C.  L.  R.  vol.  69). 


XND  OF  HILART  VAGAIIOS. 
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"^The  following  case,  decided  in  Hilary  term,  1851,  has  been  r^^w-ii 
unavoidably  postponed.  ^ 

The  Bank  of  AUSTRALASIA  v.  NLAS. 

Bj  an  Act  of  the  colonial  legislatare  of  New  Sonth  Walei,  it  wu  provided  that  a  Banking  Com- 
panj  shoold  sue  and  be  sued  in  the  name  of  its  chairman,  and  that  execution  on  any  judgment 
against  the  Company  might  be  issued  against  the  property  of  any  member  for  the  time  being, 
in  like  manner  as  if  such  judgment  had  been  obtuned  against  such  member  personally.  In 
assumpsit  against  a  member  of  the  Company  on  a  judgment  obtained  in  the  colony  against  the 
chairman:  Held, 

That  the  colonial  legislature  had  authority  to  pass  the  act,  and  that  there  was  nothing  repugnant 
to  the  law  of  England,  or  to  natural  justice,  in  enacting  that  actions  on  contracts  made  by  the 
Company  in  the  colony,  instead  of  being  brought  against  the  shareholders  individually,  should 
be  brought  against'the  chairman  whom  they  had  appointed  to  represent  them. 

That  a  judgment  recovered  in  such  an  action,  after  service  of  process  on  the  chairman,  had  the 
0ame  effect  beyond  the  territory  of  the  colony  which  it  would  have  had  if  the  defendant  had 
been  personally  served  with  process,  and,  he  being  a  party  to  the  record,  the  reoovei^  had  been 
personally  against  him. 

That,  although  in  an  action  on  a  foreign  or  colonial  judgment  the  judgment  is  examinable  to  a 
certain  extent,  as,  for  the  purpose  of  showing  want  of  jurisdiction,  or  that  defendant  was  not 
summoned,  or  that  the  judgment  was  fraudulenUy  obtained,  yet  such  judgment  is  not  examina> 
ble  upon  the  merits,  as,  for  the  purpose  of  showing  that  the  contract  sued  upon  was  not  made, 
or  was  procured  by  fraud,  or  that  the  judgment  was  erroneous. 

But  that  a  foreign  or  colonial  judgment  obtained  against  a  co-contractor  cannot  be  insisted  gn  by 
way  of  merger  in  an  action  on  the  judgments 

Assumpsit.  The  first  count  stated  that,  before  and  at  the  several 
times  thereafter  mentioned,  several  persons  had  formed  themselves 
into  a  Company  established  at  Sydney,  in  parts  beyond  the  seas,  to  wit, 
in  Her  Majesty's  colony  of  New  South  Wales,  under  the  name,  style, 
and  firm  of  The  Bank  of  Australia,  for  the  purpose  of  carrying  on,  at 
Sydney  aforesaid,  the  trade  and  business  of  ba^ikers,  &c. ;  and  that  the 
Company  were,  at  the  said  several  times,  &c.,  so  carrying  on  at  Sydney 
the  said  trade  and  business. 

That,  after  the  formation  and  establishment  of  the  Bank  of  Australia, 
and  whilst  the  same  was  carrying  on  the  business  of  bankers,  and  before 
the  bringing  of  such  action  as  after  mentioned,  to  wit,  on  the  28th  August, 
^1833,  a  certain  Act  of  the  Governor  and  Legislative  Council  r^j-tf^ 
of  New  South  Wales  aforesaid  was  made  and  passed  relating  to  ^ 
and  concerning  the  Company,  to  wit,  an  Act  intituled  «an  Act  to 
enable  the  proprietors  of  a  certain  Banking  establishment  or  Com- 
pany, carried  on  in  the  town  of  Sydney  in  the  colony  of  New  South 
Wales,  under  the  name,  style,  and  firm  of  The  Bank  of  Australia,  to 
sue  and  be  sued  in  the  name  of  the  Chairman  of  the  said  Bank  or  Com- 
pany for  the  time  being,  and  for  other  purposes  therein  mentioned;" 
which  Act  was  and  is  in  the  words  and  of  the  tenor  following,  that  is 
to  say: 

''Whereas  certain  persons  formed  themselves  into  a  Company  or  Society  established  at  Sydney, 
under  the  name,  style,  or  firm  of  the  Bank  of  Australia,  as  well  for  the  purposes  of  discount  and 
issuing  of  notes  and  bills,  and  lending  moneys  on  securities  and  cash  accounts,  for  the  receiving 
Eioneys  on  deposit  accounts,  for  the  safe  custody  of  money  and  securities  for  moneys  for  the 
general  public  accommodation  and  benefit,  as  also  for  transacting  and  negotiating  all  such  other 
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matters  and  things  as  are  nsoally  done  and  performed  relating  to  or  connected  widi  the  ordinary 
business  of  banking ;  and  whereas  the  said  Bank  is  now  being  carried  on  in  Sydney,  and  is  undet 
the  care,  management,  and  snperintendenoe  of  eleven  directors,  one  of  whom  is  chairman  of  the 
said  Bank ;  and  whereas  difficulties  may  arise  in  recoTering  debts  due  to  the  said  Bank  or  Com- 
pany, and  in  maintaining  actions  or  proceedings  for  damages  done  to  their  property,  and  alao  in 
prosecuting  persons  who  may  steal  or  embeszle  the  bills,  notes,  bonds,  mortgages,  moneys,  goods, 
chattels,  or  efifects  of  the  said  Bank;  and  whereas  it  would  be  convenient  and  just  that  persoi;^ 
having  demands  against  the  said  Bank  should  be  entitled  to  sue  some  member  thereof  in  plac^ 
and  stead  of  the  whole ;  but,  as  these  purposes  cannot  be  effected  without  the  aid  and  authority 
of  the  legislature ;  Be  it  therefore  enacted  by  his  Excellency  the  Governor  of  New  South  Wa!ef , 
with  the  advice  of  the  Legislative  council,  that,  from  and  after  the  passing  of  this  act,  all  actions 
and  suits,  and  all  proceedings  at  law  or  in  equity,  to  be  commenced  and  instituted  and  prosecuted 
or  carried  on  by  or  on  behalf  of  the  said  Bank,  or  wherein  the  said  Bank  is  or  shall  be  in  any 
way  concerned,  against  any  person  or  persons,  body  or  bodies  politio  or  corporate,  or  whether  a 
member  or  members  of  the  said  Bank  or  otherwise  shall  and  may  be  lawfully  commenced,  insti- 
tuted, and  prosecuted  or  carried  on  in  the  name  of  the  person  who  shall  be  chairman  of  the  said 

Bank  at  the  time  any  *such  action,  suit,  or  proceeding  shall  be  commenced  or  inf  ti- 
^TlOl    tuted,  as  the  nominal  plaintiff,  complainant,  or  petitioner,  for  and  on  behalf  of  the  said 

Bank;  and  that  all  actions,  suits,  or  proceedings  aforesaid  to  be  commenced,  instituted, 
or  prosecuted  against  the  said  Bank,  shall  be  commenced,  instituted,  and  prosecuted  against  the 
chairman  for  the  time  being  of  the  said  Bank,  as  the  nominal  defendant  for  and  on  behalf  of  the 
said  Bank :"  Prosecutions  by  the  Bank  for  fraud,  embeszlement,  robbery,  or  stealing  of  their 
bills,  Ac,  goods,  Ac,  or  for  any  other  offence  against  the  said  Bank,  to  be  instituted  and  carried 
on  in  the  name  of  the  chairman  for  the  time  being;  and  in  indictments,  Ac,  the  property  to  be 
laid  in  such  chairman :  offences  committed  with  intent  to  injure  or  defraud  the  Bank,  to  be  laid 
as  committed  with  intent  to  injure  or  defraud  such  chairman :  And  that  '*  in  all  other  allegations 
or  indictments,  informations  or  other  proceedings,  it  shall  and  may  be  lawful  and  sufficient,  from 
and  after  the  passing  of  this  act,  to  state  the  name  of  such  chairman ;  and  the  death,  resigna- 
tion, or  removal  or  other  act  of  such  chairman  shall  i|ot  abate  any  such  action,  suit,  or  proseco- 
tion,  but  the  same  may  be  continued,"  Ac,  prosecuted,  and  carried  on  in  the  name  of  any  chairman 
of  the  said  Bank  for  the  time  being. 

2.  "  And  bo  it  further  enacted,  that  a  memorial  of  the  name  of  the  chairman  of  the  said  Bank. 
in  the  form  or  to  the  effect  for  that  purpose  set  forth  in  the  schedule  hereunto  annexed,  signed 
by  the  said  chairman  and  by  a  majority  of  the  directors  of  the  said  Bank,  shall  be  recorded  upon 
oath  in  the  Supreme  Court  of  New  South  Wales,  within  thirty  days  after  the  passing  of  thia  act ; 
and,  when  and  as  often  as  any  director  of  the  said  Bank  shall  be  newly  elected  chairman,  a 
memorial  of  the  name  of  such  newly  elected  chairman,  in  the  same  form  or  to  the  same  effect  as 
the  above-mentioned  memorial,  signed  by  such  newly  elected  chairman  and  a  majority  of  the 
persons  who  shall  be  directors  of  the  said  Bank  at  the  time  of  the  election  of  such  new  churman, 
shall  in  like  manner  be  recorded  upon  oath  in  the  same  Supreme  Court  within  thirty  days  next 
after  such  chairman  shall  be  elected."  3.  Proviso,  that,  until  such  memorial  bo  so  recorded,  co 
action,  suit,  or  other  proceeding  shall  be  brought  by  the  Bank  in  the  name  of  their  chairmaa 
under  the  authority  of  this  act. 

4.  Proviso,  that  the  chairman  being  the  plaintiff,  complainant,  petitioner,  or  defendant  in  any 
such  action,  suit,  petition,  or  other  proceeding  as  aforesaid,  on  behalf  of  the  said  Bank,  shall  not 
prevent  him  from  being  a  witness. 

5.  Provito,  that  ezecution,  upon  any  decree  or  Judgment  in  any  tuck  action,  ntit,  petition,  or 
other  proceeding,  obtained  againtt  the  chairman  for  the  time  being  of  the  aaid  Bank,  whether  he  ie 
plaintiff  or  defendant  therein,  may  be  ietued  againtt,  and  levied  upon,  the  good*  and  chatteU,  laude 
and  tenements  of  any  member  or  membert  whomtoever  of  the  taid  Bank  for  the  time  being^  in   like 

manner,  and  not  otherutite  than,  at  iftueh  ^decree  or  Judgment  had  been  obtained  affttiuft 
*720n    *uch  member  or  membert  pertonally.    Provided  always,  that  every  such  chairman  in 

whose  name  any  such  action,  suit,  petition,  or  other  proceeding  shall  be  commenced, 
prosecuted,  carried  on,  or  defended,  and  every  such  member  or  members,  against  whofe  goous 
and  chattels,  lands  and  tenements,  execution  upon  any  judgment  or  decree  shall  he  issaed  or 
levied  as  aforesaid,  shall  always  be  reimbursed  and  paid,  out  of  the  funds  of  the  said  Bank,  all 
such  damages,  dues,  expenses,  costs,  and  charges  as  by  the  event  of  any  such  proceeding  fruch 
chairman  or  member  or  members  shall  or  may  be  put  unto,  or  become  chargeable  with:  and  all 
such  remedies  shall  be  allowed  as  between  the  several  members  of  the  said  Bank  for  the  time 
being,  as  if  this  act  had  not  been  passed. 

6.  "And  be  it  further  enacted,  that  the  provisions  in  this  act  contained  shall  extend,  and  be 
construed,  deemed,  and  taken  to  extend  to  the  said  Bank  at  all  times  during  the  continnanee  of 
tue  same,  whether  the  said  Bank  be  now  or  hereafter  composed  of  some,  or  all,  or  any  of  the 
persons  who  were  the  originali  or  are  the  present,  members  thereof,  or  of  all  or  some  of  thoeo 
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persons  toc^ther  with  some  other  person  or  persons,  or  shall  be  composed  altogether  of  persoat 
who  were  not  originally  nor  are  the  members  of  the  same. 

7.  ''Provided  always,  and  be  it  further  enacted,  that  nothing  herein  contained  shall  extend,  or 
be  deemed,  taken,  or  eonstraed  to  extend,  to  incorporate  the  members  or  proprietors  of  the  said 
Bank,  or  to  relieve  or  discharge  them  or  any  of  them  from  any  responsibility,  duties,  contracUi, 
or  obligations  whatsoever,  which  by  law  they  now  are  or  at  any  time  hereafter  shall  be  subject 
or  liable  to,  either  between  the  said  Bank  and  others,  or  between  the  individual  members  of  the 
said  Bank  or  any  of  them  and  others  or  among  themselves,  or  in  any  other  manner  whatsoever, 
except  so  far  as  the  same  is  affected  by  the  provisions  of  this  act,  and  the  true  intent  and  meaning 
of  the  same. 

8.  "And  be  it  further  enacted,  that  all  bonds,  mortgages,  warrants  of  attorney,  and  other 
securities,  not  being  assignable  in  the  law,  which  have  been,  or  which  shall  or  may  at  any  time 
hereafter  be,  taken  in  the  name  of  any  person  as  chairman  of  the  said  Bank  for  and  on  account 
of  Uie  said  Bank,  shall  and  may  be  put  in  suit,  and  be  sued  and  prosecuted  upon,  at  law  or  in 
equity,  in  the  name  of  the  chairman  in  whose  name  the  same  may  have  been  taken,  or  in  the 
name  of  any  person  who  shall  or  may  succeed  to  that  oflSce  and  be  the  chairman  of  the  said  Bank 
at  the  time  such  proceeding  or  proceedings  shall  be  instituted,  notwithstanding  the  name  of  any 
such  succeeding  chairman  be  not  inserted  in  such  bond,  mortgage/'  Ac,  ''as  an  obligee,  mort- 
gagee," kc. ;  "  and  the  death,  resignation,  removal,  or  other  act  of  any  such  chairman  of  the 
said  Bank  for  the  time  being,  in  whose  name  any  such  bond,  mortgage,"  Ac,  "  shall  be  so  put 
in  suit,  shall  not  abate  any  action,  suit,  or  other  proceeding  had  thereon ;  but  the  same  may  be 
^continued  where  it  left  off,  and  be  prosecuted  and  carried  on  in  the  name  of  any  per- 
son who  may  succeed  to  that  •ofBce,  be  or  become  the  chairman  of  the  said  Bank  for  r*72X 
the  time  being ;  and  the  legal  estate  in  all  lands  and  tenements  belonging  or  mortgaged 

to  the  said  Bank,  and  all  legal  rights  and  capacities  in  respect  of  the  said  Bank,  shall  berime 
vested  in  such  new  chairman  as  aforesaid,  to  all  intents  and  purposes,  immediately  upon  the 
recording  the  memorial  of  the  name  of  such  new  chairman  in  the  said  Supreme  Court,  and  so  on, 
toties  qnoties,  whensoever  any  new  appointment  or  election  of  a  chairman  for  the  time  being  of  ■ 
Uie  said  Bank  shall  take  place,  and  such  new  memorial  thereof  shall  be  enrolled  as  aforesaid. 

9.  "  That,  in  any  action  by  a  chairman  of  the  Bank  by  virtue  of  this  act,  the  plaintiff  shall  not 
be  nonsuit,  nor  a  verdict  be  given  against  him  for  want  of  proof  of  the  record  of  such  memorial : 
but,  in  case  the  defendant  shall  make  it  appear  that  no  such  memorial  has  been  recorded,  then  a 
nonsuit  shall  be  entered." 

10.  Proviso,  Uiat  nothing  in  this  act  shall  affect  any  right,  Ac,  of  his  Majesty,  his  heirs  or 
successors,  or  of  any  body  politic  or  corporate,  or  of  any  other  person  excepting  such  as  are  men- 
tioned therein,  or  of  those  claiming  by  or  under  them. 

11.  "  And  be  it  further  enacted,  that  this  act  shall  not  commence  or  take  effect,  until  the  same 
shall  have  received  the  Boyal  approbation,  and  the  notifioiition  of  such  approbation  shall  have 
been  made  by  the  Qovemor  in  the  New  South  Wales  Government  Gasette."  12.  "And  be  it 
further  enacted,  that,  when  and  as  soon  as  this  act  shall  have  received  the  Royal  approbation, 
and  the  noUfication  of  such  approbation  shall  have  been  made  as  aforesaid  by  his  Excellency  the 
Governor  in  the  New  South  Wales  Government  Gaxette,  this  act  shall  be  deemed  and  taken  to  be 
a  public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  the  Judges  of  the  Supreme  Court 
of  New  South  Wales,  and  by  all  other  Judges,  justices,  and  others  within  the  colony  of  New 
South  Wales  and  its  dependencies,  without  being  especially  pleaded."  (Here  followed  the  sche* 
dale  to  the  act) 

That  afterwards,  and  before  the  bringiDg  of  such  action  as  hereafter 
meDtioned,  &c.,  to  wit,  on  28th  August,  1833,  the  said  act  received  the 
Rojal  approbation,  and  the  notification  of  such  approbation  was,  to  wit, 
then  made  by  the  then  Governor  of  New  South  Wales,  in  the  New 
South  Wales  Government  Gazette ;  and  thereupon  the  said  Act  then 
became,  and  was,  and  from  thence  continually  hath  been,  and  still  is, 
the  law  of  and  in  the  said  colony  applicable  to  the  said  Company, 
*and  part  and  parcel  of  the  law  of  the  said  colony.  That  p^rrn.v 
heretofore,  and  after  the  said  act  had  become,  and  whilst  the  ^ 
same  was,  such  law,  and  parcel  of  such  law,  of  the  said  colony  as  afore* 
said,  and  before  and  at  the  respective  times  of  the  bringing  of  such 
action  and  of  the  recovery  of  such  judgment  as  hereinafter  respectively 
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mentioned,  one  Thomas  Chapman  Breillat  was  chairman  of  the  Com- 
pany ;  and  defendant,  before  and  at  the  respective  times  last  aforesaid, 
and  also  before  and  at  the  times  of  the  making  of  such  promises  by 
the.  Company  as  hereafter  in  this  count  mentioned,  was,  and  from  thence 
respectively  hitherto  hath  been,  and  still  is,  a  member  of  the  Company. 
That,  whilst  Breillat  was  chairman  of  the  Company,  and  whilst  defend- 
ant was  a  member  of  the  Company^  to  wit,  on  7th  December,  1844, 
the  plaintiffs  caused  Breillat,  as  such  chairman,  to  be  summoned,  accord- 
ing to  the  course  and  practice  of  the  Supreme  Court  of  New  South 
Wales,  to  appear  as  the  nominal  defendant  for  and  on  behalf  of  the 
Company  in  the  said  Court,  pursuant  to  the  provisions  of  the  said  act, 
to  answer  the  plaintiffs  in  an  action  on  promiises.  That  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  Breillat  having  duly  appeared 
in  the  said  Court,  according  to  the  course  and  practice  of  the  Court,  to 
such  last-mentioned  summons,  the  plaintiffs  did  thereupon  then  declare 
in  the  said  action  against  Breillat,  as  the  chairman  of  the  Company, 
and  as  the  nominal  defendant,  &c.  That  such  proceedings  were  there- 
upon further  had  in  the  said  Supreme  Court  of  New  South  Wales  in 
the  said  action,  that  afterwards,  and  whilst  Breillat  continued  to  be 
chairman,  and  whilst  defendant  continued  to  be  a  member  of  the  Com- 
pany, to  wit,  on  8th  September,  1845,  plaintiffs  by  the  consideration 
^..^o-i  &nd  '^'judgment  of  the  Court  recovered  against  Breillat,  as  the 
^  chairman  of  the  Company,  as  well  a  certain  sum  of  175,703/. 
18^.  7c2.,  for  the  damages  which  plaintiffs  had  sustained  by  and  on 
account  of  the  non-performance  of  certain  promises  before  that  time 
made  by  the  Company  to  plaintiffs,  as  also  the  sum  of  2404/.  2«.  for 
their  costs  and  charges,  &c.,  whereof  Breillat,  as  such  chairman  and  as 
such  nominal  defendant,  was  convicted.  That  the  said  promises  were 
made,  and  the  plaintiffs'  causes  of  action  in  respect  thereof  arose,  within 
the  jurisdiction  of  the  said  Supreme  Court  of  New  South  Wales ;  and 
that  the  said  Court,  during  all  the  time  whilst  the  said  action  was 
depending  therein,  and  continually  untU  and  at  the  time  of  the  giving 
of  the  said  judgment,  was,  and  was  duly  holden,  within  the  jurisdiction 
thereof,  in  parts  beyond  the  seas,  to  wit,  at  Sydney  aforesaid,  and  that 
the  said  judgment  was  given  by  the  Court  at  a  place  within  the  juris- 
diction of  the  Court,  to  wit,  at  Sydney  aforesaid,  to  wit,  by  the  Chief 
Justice  and  other  the  Justices  of  the  Court,  to  wit,  by,  &c.  That  the 
said  judgment  still  remains  in  full  force  and  effect,  not  in  any  wise 
satisfied,  reversed,  or  annulled,  and  that  no  execution  hath  as  yet  been 
obtained  of  or  upon  the  said  judgment ;  and  the  damages,  costs,  and 
charges  aforesaid,  in  form  aforesaid  adjudged  to  the  plaintiffs,  are  of 
great  value,  to  wit,  of  the  value  of  178,108/.  0«.  7d. :  By  means  of 
which  several  premises  defendant,  as  and  being  such  member  of  the 
Company,  then  became,  as  such  member  of  the  said  Company,  liable, 
&c.,  to  pay  plaintiffs  the  said  sum  of  money  when  he  should  be  there* 
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nnto  afterwards  reqaested ;  and,  being  so  liable,  and  the  said  sum  then 
being  wholly  due  and  unpaid,  defendant  then,  to  wit,  on,  &c.,  in  consi* 
deration  of  the  premises,  promised  plaintiffs  *to  pay  the  said  ri^fjn* 
sum  on  request.    Tet  defendant  hath  disregarded  his  promise,  &;c.  ^ 

Second  count.  That  defendant  on  80th  October,  1848,  to  wit,  at 
Sydney,  &c.,  made  his  promissory  note,  dated,  &c.,  whereby  defendant 
promised  to  pay  plaintiffs  on  demand  154,000Z.,  with  interest  at  the  rate 
of  82.  per  cent,  per  annum. .   Breach,  &c. 

Third  and  fourth  counts.  For  money  lent  and  adVanced  by  .plaintiffs 
to  defendant ;  and  for  money  due  on  an  account  stated  between  plain- 
tiffs and  defendant. 

Plea  3 ;  to  the  first  count :  That  the  supposed  promises,  for  the  non- 
performance of  which  plaintiffs  are  alleged  to  have  recovered  judgment 
against  Breillat  as  chairman  of  the  Company  of  the  Bank  of  Austra- 
lia, were  not  made  by  the  Company.     Conclusion  to  the  country. 

Plea  6 ;  to  first  count :  That  defendant  was  not  at  any  time  arrested 
upon,  or  served  with,  any  process  issuing  out  of  the  said  Supreme  Court 
of  New  South  Wales  at  the  suit  of  the  plaintiffs  for  the  cause  of  action 
upon  which  the  said  judgment  was  obtained ;  nor  had  defendant  at  any 
time  notice  of  any  such  process ;  nor  did  defendant  at  any  time  appear 
in  the  said  Court  to  answer  plaintiffs  in  the  said  action  in  which  the 
judgment  was  so  obtained ;  nor  had  defendant  any  knowledge  or  notice 
of  the  proceedings  in  the  first  count  mentioned  against  Breillat,  on 
which  the  said  judgment  was  so  obtained ;  nor  had  defendant  notice, 
nor  did  he  know,  that  plaintiffs  had  caused  Breillat  to  be  summoned, 
according  to  the  course  and  practice  of  the  said  Supreme  Court,  to 
appear  as  the  nominal  defendant  for  and  on  behalf  of  the  Company  in 
the  said  action  in  which  the  said  judgment  was  so  obtained  as  aforesaid; 
or  that  Breillat  *had  duly  appeared  in  the  said  Court,  according  r^-r^r 
to  the  course  and  practice  of  the  Court,  to  such  last-mentioned  ^ 
summons.  Whereby  the  judgment  so  made  and  pronounced  was  and  is 
contrary  to  natural  justice,  and  wholly  inoperative  and  void  against  the 
defendant.     Verification. 

Plea  8 ;  to  first  count ;  That  the  colony  of  New  South  Wales,  in 
the  first  count  mentioned,  is  the  same  colony  of  New  South  Wales 
mentioned  and  referred  to  in  a  certain  act  of  Parliament,  made  and 
passed  in,  &c.  (9  G.  4,  c.  88),  <«  To  provide  for  the  administration  of 
justice  in  New  South  Wales  and  Van  Diemen's  Land,  and  for  the  more 
effectual  government  thereof,  and  for  other  purposes  relating  thereto." 
That  the  said  Act  in  the  first  count  mentioned  is  repugnant  to  the 
laws  of  England ;  and  that,  at  the  time  of  making  and  passing  the 
same,  the  said  Governor  and  Council  had  no  right,  power,  privilege,  or 
authority  to  make,  enact,  or  pass  the  said  last-mentioned  Act.  Verifi- 
cation. 

Plea  10 ;  to  the  first  count :  That  by  the  course  and  practice  of  the 
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Supreme  Court  of  New  South  Wales,  and  bj  the  law  of  the  colony,  no 
member  of  the  company  except  the  chairman  thereof  would  be  or  become 
liable,  or  could  be  called  upon,  to  pay  or  satisfy  any  debt  or  damages 
for  and  in  respect  of  which  judgment  should  or  might  be  recovered  in  the 
said  Court  in  any  action  or  suit  brought  against  the  chairman  of  the 
Company,  as  the  nominal  defendant  on  behalf  of  the  said  Company^ 
under  and  by  virtue  of  the  said  act  of  the  said  Governor  and  Legisla- 
tive Council,  until  a  writ  of  scire  facias  were  first  issued  upon  such  judg* 
ment,  requiring  such  member  to  show  if  he  should  have,  or  know,  any- 
n.fjoa-y  thing  to  say  for  himself  why  the  plaintiff  in  such  action  ^should 
-'not  have  execution  against  him  for  the  amount  of  the  debt  or 
damages  so  recovered,  and  judgment  were  thereupon  given  by  the  con- 
sideration of  the  Court  for  the  plaintiff  in  such  action,  that  he  should 
have  execution  against  such  member  for  the  said  debt  or  damages. 
That  no  such  writ  of  scire  facias  hath  ever  been  issued  against  defend- 
ant upon  the  said  judgment  in  the  first  count  mentioned,  requiring  de- 
fendant to  show  why  plaintiffs  should  not  have  execution  against  him 
of  the  damages  and  costs  thereby  recovered ;  nor  hath  any  judgment 
ever  been  pronounced  or  given  by  the  said  Supreme  Court  against  de- 
fendant that  plaintiffs  should  have  execution  of  the  said  damages  and 
costs  against  the  defendant.     Verification. 

Plea  12 ;  to  first  count :  That  the  promises  alleged,  and  in  respect 
whereof  the  said  judgment  was  obtained,  were  obtained  and  procured  by 
the  fraud  and  covin  of  the  plaintiffs  and  others  in  collusion  with  them. 
Verification. 

Plea  15 ;  to  first  count :  That  the  judgment  and  the  record  and  entry 
of  the  said  judgment  were  and  are  erroneous  according  to  the  law  of  the 
said  colony ;  and  the  judgment  was  erroneously  and  wrongfully  and  in 
violation  of  the  said  law  given  for  the  plaintiffs ;  and  that  the  judgment 
ought  according  to  the  said  law  to  have  been  given  for  Breillat  as  such 
nominal  defendant,  &c.     Verification. 

Plea  17 ;  to  second  count :  That  plaintiffs  at  the  time  of  the  making 
of  the  said  note,  and  thence  hitherto,  have  been,  and  still  are,  a 
foreign  corporation,  existing  and  being  and  carrying  on  trade  and  busi- 
iness  in  the  said  colony,  to  wit,  at  Sydney,  and  within  the  jurisdiction 
*7971  ^^  ^^^  Supreme  Court  of  the  said  colony ;  and  that  the  ^said 
^  note  was  made  in  the  colony,  and  within  the  limits  and  territorj 
subject  to  the  laws  and  statutes  enacted  and  passed  by  the  Governor 
and  Legislative  Council  of  the  colony,  to  wit,  at  Sydney,  and  that  the 
same  was  made  by,  and  the  said  causes  of  action  thereupon  accrueil 
against,  a  certain  copartnership  likewise  existing  and  being,  and  carry- 
ing on  trade  and  business,  in  and  at  Sydney,  called  the  Bank  of 
Australia,  of  which  copartnership,  at  the  time  of  the  accruing  of  the 
said  last-mentioned  causes  of  action,  the  defendant  was  a  member ;  and 
that  the  said  causes  of  action  accrued  against  the  defendant  as  such 
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member  ancr  not  otherwise :  That  before  the  time  of  the  making  of  the 
note,  and  the  accruing  of  the  said  causes  of  action,  a  certain  Act  of  the 
said  Governor  and  Legislative  council  was  made  and  passed,  relating 
to  and  concerning  the  said  copartnership,  to  wit,  the  said  Act  set  forth 
in  the  first  count ;  and  that  the  said  Act  still  is  and  remains  in  full 
force,  and  not  abrogated  or  repealed,  and,  at  the  time  of  the  accruing 
of  the  said  cause  of  action,  and  of  the  commencement  of  this  suit,  was, 
and  continued  to  be,  and  still  is,  the  law  of  the  said  colony  of  New 
South  Wales.  That,  before  the  time  of  the  commencement  of  this  suit, 
a  certain  person,  to  wit,  one  T.  C.  Breillat,  had  been  duly  electee! 
chairman  of  the  said  Company,  and  that  a  memorial  of  the  name  of  the 
said  chairman,  in  the  form,  &c.,  set  forth  in  the  Schedule,  signed  by 
the  said  chairman  and  a  majority  of  the  directors,  was  duly  recorded, 
&c.,  in  the  said  Supreme  Court,  &c.,  within  thirty  days,  &c.,  pursuant 
to  the  last*mentioned  act.  That  Breillat  accordingly  then,  and  at  the 
time  of  the  commencement  of  this  suit,  was,  and  continued  to  be,  and 
still  is,  such  chairman  as  aforesaid,  and  living  and  domiciled  and  resi- 
dent in  the  *8aid  colony  of  New  South  Wales  and  within  the  r»^9o 
jurisdiction  of  the  said  Supreme  Court,  to  wit,  at  Sydney  afore-  ^ 
said,  and  liable  to  be  sued  as  such  chairman  as  aforesaid  upon  and  in 
respect  of  the  said  last-mentioned  causes  of  action.     Verification. 

Plea  18 ;  to  the  second,  third,  and  fourth  counts :  That  the  promises 
and  causes  of  action  in  those  counts  mentioned  were  made  by  and 
arose  against  defendant  as  a  member  of  the  said  Company  in  the  first 
count  mentioned,  and  jointly  with  the  other  members  thereof,  and  not 
otherwise ;  and  that  the  same  were,  and  are,  the  same  identical  causes 
of  action  for  and  in  respect  whereof  the  plaintifis  obtained  and  recovered 
the  judgment  in  the  first  count  mentioned,  as  therein  alleged;  and  that 
the  same  promises  were  made  and  the  same  causes  of  action  arose  within 
the  said  colony  of  New  South  Wales  and  within  the  jurisdiction  of  the 
Supreme  Court  of  New  South  Wales,  and  not  otherwise ;  and  that,  by 
the  law  of  the  same  colony,  the  same  causes  of  action  and  all  remedies  for 
the  same  became  and  were  by  the  recovery  of  the  said  judgment  in  the 
first  count  mentioned,  before  and  at  the  time  of  the  commencement  of 
this  suit,  and  still  are,  merged  in  the  same  judgment  and  extinguished 
thereby :  That  the  Company  was  formed,  existing,  and  carrying  on  busi- 
ness as  in  the  first  count  alleged,  and  that  the  said  act  of  the  Governor, 
&c.,  was  made  and  passed  as  in  that  count  also  mentioned,  and  received 
the  Royal  approbation ;  and  that  such  notification  thereof  was  made 
and  the  same  became  and  was  and  is  the  law  of  the  said  colony  as  in 
the  said  count  also  respectively  mentioned;  that  Breillat  was  such 
chairman  and  defendant  was  such  member  of  the  Company ;  that  plain- 
tiffs caused  Breillat,  as  such  chairman,  '*'to  be  summoned,  and  r^eirnq 
did  declare  and  recover  against  him  as  such  chairman  as  in  the  *- 
first  count  also  respectively  mentioned,  and  that  the  said  Court  was 
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holden,  and  the  said  judgment  still  remains  in  full  force  and  effect,  and 
the  said  damages,  costs,  and  charges  were,  and  are,  of  such  value,  as 
in  the  first  count  are  also  respectively  in  that  behalf  alleged.  Verifi- 
cation. 

General  demurrers  to  the  3d,  6th,  8th,  12th,  17th,  and  18th  pleas. 
Joinder. 

Demurrer  to  the  15th  plea,  on  the  groupds :  That,  assuming  it  to  be 
competent  to  defendant  to  allege  error  in  the  judgment  in  the  first 
count  mentioned,  the  defendant  ought  to  have  stated  in  what*  sach 
error  consists,  and  to  have  set  out  the  law  of  the  said  colony  so  far  as 
applicable  to  the  judgment,  and  to  have  shown  in  what  respects  the 
judgment  was  and  is  erroneous  according  to  the  law  of  the  colony ;  and 
that  the  plea  wants  certainty  in  the  matters  and  respects  above  men- 
tioned, and  is  in  other  respects  uncertain,  &c.     Joinder. 

Replication  to  the  10th  plea :  That  defendant  was  not  at  the  time 
when  the  said  judgment  was  so  recovered  as  in  the  first  count  men- 
tioned, nor  hath  he  been  at  any  time  since,  within  the  said  colony  of 
New  South  Wales,  or  any  of  its  dependencies :  nor  had  defendant,  at 
the  time  when  the  said  judgment  was  bo  recovered  against  the  chair- 
man of  the  Company,  or  at  any  time  since,  any  land,  goods,  or  chattels 
within  the  colony  or  any  of  its  dependencies ;  and  that  on  occasion  of 
the  premises  in  the  plea  aforesaid  there  could  not  be  any  good,  suffi- 
cient, or  valid  service,  or  execution,  of  any  such  writ  of  scire  facias 
against  defendant  as  in  the  tenth  plea  mentioned,  according  to  the  law 
*7^m  ^^  ^^®  colony  in  that  behalf;  *nor  could  any  such  writ  of  scire 
^  facias  as  in  the  tenth  plea  mentioned  at  any  time  hitherto  have 
been  in  anywise  made  available  for  having  execution  against  defendant 
pf  the  said  judgment,  or  of  the  damages  and  costs  thereby  recovered, 
or  either  of  them,  or  any  part  thereof,  according  to  the  said  law  of  the 
colony  in  that  behalf.    Verification. 

Demurrer  to  the  replication  to  the  10th  plea,  on  the  grounds :  That, 
although  it  is  stated  in  the  replication  that  defendant  was  not  at  the 
time  of  the  recovery  of  the  said  judgment  within  the  said  colony  of 
New  South  .Wales,  and  that  he  hath  not  been  within  the  same  at  any 
time  since,  and  that  he  had  not  then,  or  at  any  time  since,  any  lands, 
goods,  or  chattels  within  the  said  colony  or  any  of  its  dependencies, 
yet  it  is  not  stated  in  the  replication  that  the  premises  therein  assigned 
and  set  forth  were,  or  are,  or  could  be,  or  how  they  could  be,  any  good, 
valid  or  sufficient  excuse,  by  the  law  of  the  colony  aforesaid,  for  the 
said  omission  to  sue  out  the  said  writ  of  scire  facias ;  or  that,  in  the 
case,  and  under  the  circumstances,  stated  and  set  forth  in  the  replica- 
tion, of  the  absence  of  the  defendant  from  the  colony,  and  of  his  hav« 
mg  no  lands,  goods  or  chattels  there,  the  said  judgment  would,  by 
}bhe  law  of  the  said  colony,  be  of  any  force  or  effect  al^  against  defend- 
ant, or  that  defendant  was,  or  would  be,  in  such  case,  in  aDj  way 
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liable  thereupon,  without  and  until  the  issuing  and  execution  of  the 
said  writ  of  scire  facias.  That  the  replication  does  not  show  any 
matter  either  in  denial  or  in  confession  and  avoidance  of  the  matters  in 
defence  to  the  action  in  the  tenth  plea  mentioned  and  specified.  That 
the  said  replication  is  in  other  respects  uncertain,  &c.     Joinder. 

*The  demurrers  were  argued  in  EUlarj  term  last.(a)  r*7^1 

Channelly  Serjt.,  for  the  plaintiffs,  cited  The  Bank  of  Austral-  ^ 
asia  V.  Harding,  19  Law  J.  (N.  S.)  G.  P.  345,  in  support  of  the  first 
count  of  the  declaration  and  in  answer  to  the  eighth  plea.  He  cited 
also,  in  answer  to  the  third,  twelfth,  and  fifteenth  pleas.  Story's  Con- 
flict of  Laws,  ch.  16,  ss.  603-618,  Henderson  v,  Henderson,  6  Q.  B. 
288. (E.  C.  L.  B.  vol.  61),  and  Ferguson  v.  Mahon,  11  A.  k  E.  179  (£. 
G.  L.  B.  Yol.  89),  to  show  that  the  colonial  judgment  was  not  examinable 
upon  the  merits ;  and  Yallee  t^.  Dumergue,  4  Exch.  290,t  Gowan  t;. 
Braidwood,  1  Man.  k  Qr.  882  (E.  G.  L.  B.  vol.  89),  and  Beynolds  v. 
Fenton,  3  Gom.  B.  187  (E.  G.  L.  B.  vol.  64),  in  answer  to  the  sixth 
plea.     The  Court  then  called  upon 

BoviUy  contri. — The  first  count  is  bad.  The  colonial  judgment  has 
no  binding  effect  except  upon  persons  or  property  in  the  colony ;  and, 
if  the  Colonial  Act  gives  any  more  extended  effect  to  the  judgment,  so 
as  to  make  the  defendant,  who  was  not  resident  in  the  colony,  and  has 
had  no  notice  of  process  in  the  action,  liable  in  any  other  manner  than 
that  his  property  in  the  colony  may  be  seized  in  execution  of  the  judg- 
ment, the  Act  itself  is  unauthorized  by  stat.  9  G.  4,  c.  83,  the  Act  for 
the  administration  of  justice  in  the  colony,  and  is  contrary  to  the  general 
law  of  England  and  to  the  principles  of  natural  justice ;  Story's  Conflict 
of  Laws,  ch.  14,  ss.  689-650,  Buchanan  v,  Bucker,  1  Campb.  63,  S.  G. 
in  banc,  9  East,  192.  Except  for  the  purpose,  specially  provided  for 
by  the  Act,  of  subjecting  '''the  defendant's  property  in  the  colony  r^ci^oQ 
to  execution  on  the  judgment,  the  service  of  process  on  the  chair-  ^ 
man  of  the  company  is  no  more  than  service  on  an  ordinary  copartner 
there.  Another  principle  adverse  to  this  action  is,  that,  upon  a  statute 
which  prescribes  a  particular  remedy,  no  other  remedy  can  be  taken 
than  that  prescribed  by  the  statute ;  Stevens  v.  Evans,  2  Burr.  1152, 
1157,  The  Dundalk  Bailway  Company  v.  Tapster,  1  Q.  B.  667  (E.  C. 
L.  B.  vol.  41).  The  colonial  Act  merely  regulates  procedure  in  the 
colonial  courts,  and,  as  such,  can  have  no  extra-territorial  force ;  Fer- 
gusson  V.  Fyffe,  8  Gl.  k  Fin.  121,  Story's  Conflict  of  Laws,  ch.  14,  ss. 
666-657. 

Secondly.  Several  of  the  pleas  show  that  the  judgment  is  erroneous 
and  without  consideration  to  support  it ;  and  the  result  of  the  authori- 
ties is,  that  a  foreign  or  colonial  judgment  is  examinable  upon  its  merits 
in  the  Courts  of  this  country ;  Novelli  v.  Bossi,  2  B.  A;  Ad.  757  (E.  C. 

(o)  January  21flt    Before  Lord  Campbell,  C.  J.,  PATRflos,  Colbridqb,  and  Wiqhtvav,  Js. 
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L.  B.  Tol.  22),  Walker  v.  Witter,  and  notes,  1  Doug.  l,(a)  Messin  r. 
Lord  Massareene,  4  T,  B.  493,  3  Barge*s  Commentaries,  1050,  1051, 
Houlditch  V,  Marquess  of  Donegal,  2  CI.  &  Fin.  470,  Phillips  v.  Hunter, 
2  H.  Bl.  403,  Don  v.  Lippman,  5  CI.  k  Fin.  1,  Smith  v.  Nicolls,  5  New 
C.  208.  [Lord  Campbell,  C.  J.,  referred  to  the  Duchess  of  King- 
ston's Case,  20  How.  St.  Tr.  355,  and  Mr.  Smith's  notes  to  that  and 
other  cases,  2  Smith's  Leading  Cases,  448 ;  and  Martin  v.  Nicolls,  3 
Sim.  458.]  A  foreign  judgment  is  never  conclusive  unless  it  be  in 
rem. 

^.oo-i  Lastly.  If  the  Court  should  decide  that  the  judgment  *xs 
^  conclusive,  it  may  then  be  contended,  in  the  alternative,  that  the 
eighteenth  plea,  which  sets  up  the  judgment  against  a  copartner  as  a 
merger  of  all  claim  against  the  defendant  on  the  original  consideration, 
is  an  answer  to  the  action ;  King  v.  Hoare,  13  M.  k  W.  494.t 

Ckannelly  Serjt. — ^With  reference  to  the  doctrine  of  merger,  a  foreign 
Judgment  is  on  the  footing  of  prim&  facie  evidence  merely ;  Bank  of 
Australasia  v.  Harding,  19  Law  J.  (N.  S.)  C.  P.  345.  King  r.  Hoare 
was  an  action  on  an  English  judgment.  On  the  merits,  however,  a 
foreign  judgment  is  not  examinable;  Bicardo  v.  Garcias,  12  CI.  &  Fin. 
.368.  Cur.  adv.  vulU 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  the  same  term  (Janu- 
ary 29th),  delivered  the  judgment  of  the  Court. 

The  first  question  which  we  are  called  upon  to  decide  in  this  case  is 
upon  the  validity  of  the  first  count  of  the  declaration ;  and  this  mainly 
depends  upon  whether  the  defendant  is  bound  by  the  Act  of  the  Legis- 
lature of  New  South  Wales  which  the  plaintiffs  have  set  forth.  If  he 
be  not,  the  judgment  obtained  against  the  Bank  of  Australia  imposes 
no  liability  upon  him.  The  Act  was  passed  for  the  benefit  of  the  Bank 
of  Australia,  established  within  the  colony ;  and  he  was  a  shareholder 
in  the  Bank  when  the  Act  passed,  and  when  the  promises  were  made 
by  the  Bank,  on  which  the  action  against  the  chairman  was  commenced. 
The  colonial  legislature,  we  think,  clearly  had  authority  to  pass  an  act 
regulating  the  procedure  by  which  the  contracts  of  the  Bank  should  be 
»7^dl  *®^^'^''^®^  ^^  ^^^  Courts  of  the  colony.  Nor  is  there  anythincr 
-^  at  all  repugnant  to  the  law  of  England,  or  to  the  principles  of 
natural  justice,  in  enacting  that  actions  on  such  contracts,  instead  of 
being  brought  individually  against  all  the  shareholders  in  the  Company, 
should  be  brought  against  the  chairman  whom  they  have  appointed  to 
represent  them.  A  judgment  recovered  in  such  an  action,  we  think, 
has  the  same  effect  beyond  the  territory  of  the  colony  which  it  wonld 
have  had  if  the  defendant  had  been  personally  served  with  process^ 
and,  being  a  party  to  the  record,  the  recovery  had  been  personallj 
against  him.  The  act  imposes  no  new  liability  upon  him,  but  only 
regulates  the  mode  in  which  that  liability  shall  be  judicially  constituted. 

(a)  Sm  Robertson  «.  StraUi,  6  Q.  B.  941. 
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Anj  specific  remedy  upon  the  judgment  which  might  have  existed  in 
the  colony  cannot  be  obtained  out  of  the  colony ;  and,  unless  the  judg- 
ment may  be  made  the  foundation  of  an  action,  it  could  not  in  any 
manner  be  rendered  available  in  this  country.  In  recompense  for  the 
advantages  conferred  upon  the  Company  by  the  act,  it  anxiously  pro- 
vides that  the  rights  of  the  creditors  of  the  Company  shall  not  be 
prejudiced  by  it.  These  observations  dispose  of  the  pleas  that  the 
defendant  was  not  served  with  process  in  the  original  action,  and  that 
the  act  of  the  colonial  legislature  is  void. 

But  a  most  important  and  difficult  question  remains  upon  the  third 
and  twelfth  pleas  to  the  first  count  of  the  declaration  : — that  the  pro- 
mises upon  which  the  original  action  was  brought  were  not  made  by  the 
Company;  and  that  these  promises  were  obtained  by  the  fraud  and 
covin  of  the  plaintiffs.  There  certainly  are  many  dicta  to  be  found  in 
the  books  to  support  these  pleas ;  for  it  has  often  been  said,  and  by 
Judges  and  ^judicial  writers  of  great  eminence,  that  the  judg-  r^cToc 
ment  of  a  colonial  court  of  the  British  empire  comes  within  the  ^ 
category  of  a  foreign  judgment,  and  that  a  foreign  judgment  is  only  primfi 
facie  evidence  of  a  debt,  being  examinable  in  the  Courts  of  this  country. 
It  does  not  appear,  however,  that  the  question  has  ever  been  solemnly 
decided,  whether,  in  an  action  on  a  foreign  judgment,  the  merits  of  the 
case  upon  which  the  foreign  Court  has  regularly  adjudicated  between 
the  parties  may  again  be  put  in  issue  and  retried.  Doubtless  it  is  open 
to  the  defendant  to  show  that  the  foreign  Court  had  not  jurisdiction  of 
the  subject-matter  of  the  suit,  or  that  he  never  was  summoned  to 
answer,  and  had  no  opportunity  of  making  his  defence,  or  that  the 
judgment  was  fraudulently  obtained.  Perhaps  it  was  in  contemplation 
of  these  modes  in  which  a  foreign  judgment  may  be  impeached  that  it 
has  sometimes  been  said  to  be  only  primfi  facie  evidence.  All  the  autho- 
rities upon  the  subject  are  collected  and  very  ably  commented  upon  by 
Professor  Story  in  his  Conflict  of  Laws,  and  by  Mr.  Smith  in  his  notes 
on  Leading  Cases.(a)  Having  attentively  examined  them,  we  have  come 
to  the  conclusion  that  these  pleas  are  bad. 

We  do  not  think  there  would  be  any  advantage  in  going  over  the 
authorities  seriatim,  attempting  either  to  reconcile  them  or  to  contrast 
'them.  It  may  be  enough  to  say  that  the  dicta  against  retrying  the 
cause  are  quite  as  strong  as  those  in  favour  of  this  proceeding ;  and, 
being  left  without  any  express  decision,  now  that  the  question  must  be 
expressly  decided,  we  must  look  to  principle  and  expediency.  The 
pleas  demurred  to  might  '*'have  been  pleaded,  and,  if  there  be  r^frnn 
any  foundation  for  them,  they  ought  to  have  been  pleaded  in  the  ^ 
original  action.  They  must  now  be  taken  to  have  been  in  due  manner 
decided  against  the  defendant.  How  far  it  would  be  permitted  to  a 
defendant  to  impeach  the  competency,  or  the  integrity,  of  a  foreign 

(a)  KotM  to  DaehtM  of  Kingfton's  and  foUoviag  oafo%  VoL  t,  p.  418. 
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Court  from  wbicli  there  was  no  appeal,  it  is  unnecessary  here  to  inquire: 
for  no  imputation  is  cast  upon  the  Court  by  which  this  judgment  was 
pronounced ;  and  we  are  bound  to  take  judicial  notice  that  by  the  law 
and  constitution  of  this  empire  there  is  an  appeal  from  it  to  Her  Ma- 
jesty, who  would  refer  the  appeal  to  the  Judicial  Committee  of  Her 
Privy  Council.  I  will  not  take  notice  of  the  fact  of  there  having  been 
an  appeal ;  but  I  may  say  that  either  there  has  or  there  has  not  been 
an  appeal ;  and  in  either  case  it  seems  contrary  to  principle  and  expe- 
diency for  the  same  questions  to  be  again  submitted  to  a  jury  in  this 
country.  A  regular  mode  having  been  provided  by  which  an  erroneous 
judgment  of  a  colonial  Court  may  be  examined  and  reversed,  that  mode 
ought  to  be  pursued.  Before  the  Judicial  Committee,  the  Judges  there 
presiding  would  fairly  examine  the  judgment,  and  only  set  it  aside  if  it 
was  unjust.  But,  although  perfectly  regular  and  just,  it  may  be  set 
aside  if  the  same  questions  are  again  to  be  submitted  to  a  jury. 
Although  the  onus  probandi  is  now  to  be  shifted  to  the  defendant,  he 
is  to  be  at  liberty  to  adduce  new  witnesses,  whom  he  may  suborn,  to 
prove  that  the  Company  never  made  the  promises  which  were  the  foun- 
dation of  the  judgment,  or  that  these  promises  were  obtained  by  the 
fraud  and  covin  of  the  plaintiffs.  The  documents  by  which  the  origbal 
cause  of  action  was  established  in  a  distant  quarter  of  the  globe  may 

♦7^71  ^^  ^^^'''  ^^  ^^^  forthcoming ;  and  the  ^witnesses  who  truly  swore 
^  to  it  may  be  dead  or  absent.  The  defendant  may  have  failed  in 
an  appeal  to  the  Judicial  Committee,  or  may  be  conscious  that  there  is 
no  ground  for  it ;  and,  if  he  has  this  opportunity  of  again  contesting 
his  liability,  he  may,  from  the  loss  of  evidence  by  the  plaintiffs,  or  from 
a  temptation  to  bring  forward  false  evidence  himself,  unconscientiously 
resist  the  payment  of  a  just  demand  which  had  been  solemnly  adjudi- 
cated upon  by  a  competent  tribunal  No  hardship  whatsoever  is  cast 
upon  him  by  requiring  him  to  follow  the  course  to  obtain  redress  against 
an  unjust  or  erroneous  judgment  which  the  law  has  provided  for  him. 
Is  it  to  be  said  that  the  peril  to  the  plaintiffs  may  be  obviated  by  esta- 
blishing a  rule  that  the  cause  shall  be  retried  upon  the  very  evidence 
given  in  the  Court  below,  the  jury  acting  as  a  court  of  appeal?  But 
there  is  no  authority  for  this  limitation  of  the  inquiry ;  and  these  pleas 
must  lead  to  a  new  trial,  not  to  an  appeal,  upon  the  merits  of  the  judg- 
ment which  has  been  pronounced.  If  it  were  to  be  merely  an  appeal, 
how  is  the  same  evidence  to  be  again  laid  before  a  jury  ?  And  how  are 
the  incidental  questions  of  law  which  must  arise  to  be  disposed  of?  If 
the  judgment  was  given  by  a  Court  in  a  foreign  country,  or  in  a  Court 
of  one  of  our  colonies  governed  by  foreign  law,  how  is  the  cause  to  be 
retried  at  Nisi  prius  ?  In  the  absence  of  direct  authority  it  gives  U3 
great  satisfaction  to  think  that  Lord  DknmaK  seems  to  have  taken  the 
same  view  of  the  subject  in  Ferguson  v.  Mahon,  11  A.  k  E.  179  (E.  C. 
L.  B.  vol.  89),  and  still  more  distinctly  in  Henderson  v.  Henderson,  6 
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Q.  B.  288  (E.  C.  L.  R.  vol.  51),  where  he  intimates  a  clear  opinion  that 
a  plea  to  an  action  on  the  judgment  of  a  colonial  Court  ought  *to  r-^^na 
steer  clear  of  an  inquiry  into  the  merits  of  the  case ;  «  for  what-  ^ 
ever  constituted  a  defence  in  that  Court  ought  to  have  been  pleaded 
there." 

Upon  the  demurrer  to  these  pleas,  therefore,  we  give  judgment  for 
the  plaintiffs. 

As  to  the  pleas  to  the  other  counts  of  the  declaration,  they  are  sub- 
stantially the  same  with  those  pleaded  and  overruled  in  the  Court  of 
Common  Pleas  in  the  case  of  the  Bank  of  Australasia  v.  Harding :  and 
we  entirely  concur  in  the  decision  of  that  Court  with  respect  to  them. 

Judgment  for  plaintrffs.(a) 

(a)  Reported  by  H.  Davison,  Esq. 

That  the  judgmenfc  of  a  foreign  tribunal  is  a  of  the  foreign  determination.    As  to  jarisdic- 

bar  to  any  now  proceedings  on  the  original  tion  and  fraud,  there  seems  to  be  no  distinc- 

canse  of  action  elsewhere,  see  Bank  U.  8.  v,  tion  between  foreign  and  domestic  judgments. 

Merchants'  Bank  of  Baltimore,  7  Oill,  415;  What  parports  to  be  a  judgment  but  is  coram 

Monroe  v.  Douglas,  4  Sandford  Ch.  126 ;  Taylor  iioa  judiee  is  no  judgment  at  aU»  and  there  is 

V.  Phelps,  1  Har.  A  Gill,  402 ;   Bumham  v.  nothing  of  so  high  a  nature  that  fraud  does  not 

Webster,  1  Woodbury  A  Minot>  172.  taint    The  whole  controversy  on  the  subject 

In  Texae  it  seems  this  rule  is  altered  by  the  of  the  conclusiveness  of  the  judgments  of  the 

o|ier&tion  of  a  statute :  Hays  e.  Gage,  2  Texas,  courts  of  the  several  states  under  the  constitu- 

501 ;  Turner  v.  Lambeth,  1  Texas,  365.  tion  of  the  United  States,  and  the  act  of  Con- 

A  foreign  judgment  is  only  primd  facte  evi-  gross  of  26th  May,  1790 — which  was  finally 
deuce:  Bartlet  v.  Knight,!  Mass.  400;  Butt-  determined  in  favour  of  such  conclusiveness  by 
rick  r.  Allen,  8  Ibid.  273 ;  BisseU  v.  Briggs,  9  Mills  v.  Duryee,  7  Cranch,  481— certainly  went 
Ibid.  462 ;  Stevens  v.  Gaylord,  11  Ibid.  256 ;  upon  the  footing  that  the  law  was  not  so  as  to 
Hitchcock  V,  Aicken,  1  Gaines,  460 ;  Hall  v.  foreign  judgments  generally.  It  must  be  ad- 
Williams,  6  Pick.  232 ;  Wuddam  v.  Bumham,  mitted  that  the  opinions  both  of  Chancellor 
]  Tyler,  233 ;  Jordan  e.  Robinson,  3  Shepley,  Kekt  and  Judge  Stort  sustain  the  doctrine  of 
167;  Pelton  v.  Platner,  13  Ohio,  209;  Gum-  the  case  in  the  text :  2  Kent,  120,  note ;  Story 
mings  V.  Banks,  2  Barbour,  602.  on  Confl.  s.  608;  and  in  Noyes  v.  Butler,  6 

These  cases  gp  very  far  Vo  sustain  the  posi-  Barb.  6.  C.  Rep.  613,  it  has  been  decided  that 

tion  that  the  doctrine  of  the  American  Courts  though  the  judgment  is  only  primd  faeit  evi- 

IB,  that,  in  a  suit  on  the  judgment  of  a  foreign  deuce  of  facts,  which  go  to  establish  the  juris- 

eoart,  not  merely  the  jurisdiction  of  the  court  dicttoa  of  the  court  rendering  the  judgment, 

and  the  question  of  fraud  are  examinable,  but  yet  it  is  conclusive  as  to  other  facts. 
the  consideraUon — in  other  words,  the  justice 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation 
were: 

Lord  Campbell,  C.  J.  Wiohtman,  J. 

Pattbson,  J.  Erle,  J. 


MEMORANDA. 

In  last  Hilary  Vacation, 

Lord  Langdale  resigned  the  office  of  Master  of  the  Rolls ;  and  Sir 
John  Romillt,  Knight,  Her  Majesty's  Attorney-General,  was  appomted 
to  that  office. 

Sir  Alexander  James  Edward  Cockbum,  Her  Majesty's  Solicitor- 
General,  was  appointed  to  the  office  of  Attorney-General ;  and  William 
Page  Wood,  Esquire,  one  of  Her  Majesty's  Counsel,  was  appointed 
Solicitor-General,  and  received  the  honour  of  Knighthood. 
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♦DRUMMOND  v.  TILLINGHIST.    April  17.         [*740 

It  is  not  fliiiBoient  groaod  for  requiring  secarity  for  eoste,  that  the. plaintiff  ia  a  foreigner,  lateljr 
eome  to  this  ccnntry,  having  no  family  oonnexions  or  permanent  abode  in  it,  and  likely  eocn 
to  leave  it^  if  it  be  not  sworn  that  he  has  a  permanent  residence  abroad. 

S4>  held,  where  plaintiff  was  a  negro  sailor  lately  brought  to  England  from  America  as  cook  of  a 
xnerokant  Tessel,  and  paid  off  in  London.    And  a  rule  nisi  was  refused. 

Greenwood  moved  for  a  rule  to  show  cause  why  the  proceedings  in 
this  action  should  not  be  stayed  till  the  plaintiff  should  give  security 
for  costs.  The  defendant's  affidavit,  on  which  the  motion  was  made, 
stated  the  following  facts. 

The  plaintiff,  George  Washington  Drummond,  was  a  negro,  and  was 
hired  by  defendant  on  81st  July,  1850,  at  San  Francisco  in  California, 
to  serve  as  cook  on  board  the  vessel  called  the  Carlo  Moran,  of  Provi- 
dence in  Rhode  Island  in  the  United  States  of  America,  of  which  vessel 
the  deponent  then  was  and  still  is  master,  and  which  was  then  lying  at 
San  Francisco,  bound  for  the  Sandwich  Islands,  and  thence  to  China, 
and  thence  to  a  port  of  discharge  in  Europe  or  the  United  States  of 
America.  In  the  ship's  articles,  signed  by  the  plaintiff  when  he  was 
shipped  on  board  the  Carlo  Moran,  the  plaintiff  described  himself  as  a 
native  of  Philadelphia  in  the  United  States ;  and  the  deponent  had 
heard  plaintiff  state  himself,  and  believed  him,  to  be  a  native  of  Phila- 
delphia. The  Carlo  Moran,  after  having  proceeded  to  the  Sandwich 
Islands  and  China,  arrived  in  the  port  of  London  on  15th  March,  1851 ; 
and  a  few  days  afterwards  the  plaintiff  was  paid  off.  On  26th  March 
the  plaintiff  went  before  a  magistrate  at  the  Thames  police  office,  and 
complained  that,  when  he  shipped  on  board  the  Carlo  Moran,  he  had 
intrusted  gold  dust  of  the  value  of  500  dollars  (about  1002.  sterling)  to 
the  defendant  to  take  care  of  for  him,  and  that  the  defendant  had 
detained  it.  The  "^defendant  on  the  following  day  attended  at  r^i^j^^ 
the  office,  and  stated  to  the  magistrate  that  he  had  no  gold  belong-  ^ 
ing  to  the  plaintiff.  The  magistrate  dismissed  the  case  as  one  in  which 
he  had  no  jurisdiction.  On  5th  April,  1851,  defendant  was  arrested 
and  held  to  bail,  on  a  Judge's  order,  in  2002.,  on  an  affidavit  of  the 
plaintiff'  alleging  that  the  gold  dust,  which  he  therein  alleged  he  had 
deliyered  to  the  defendant,  was  of  the  value  of  250Z.  sterling.  Defend- 
ant put  in  special  bail.  The  defendant  in  his  present  affidavit  denied 
that  the  plaintiff  had  ever  delivered  to  him  any  gold  dust  or  other  thing 
whatever  for  custody  or  for  any  purpose,  or  that  defendant  had  ever 
had  in  his  possession  or  custody  or  under  his  charge  any  gold  or  gold 
dust  or  any  other  thing  belonging  to  plaintiff,  for  any  purpose.  The 
affidavit  further  stated : 

«« That  this  deponent  is  about  to  sail  as  master  of  the  Carlo  MoraA 
from  the  port  of  London  with  a  cargo  bound  for  Boston  in  the  United 
States  of  America ;  and  this  deponent  verily  believes  that  the  claim  in 
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question  has  been  made,  and  this  action  has  been  brought,  by  the  plain- 
tiff against  this  deponent,  solely  for  the  purpose  of  attempting  to  extort 
money  from  this  deponent  by  means  of  the  interruption,  annoyance,  and 
expense  necessarily  occasioned  to  this  deponent  by  these  proceedings. 
And  this  deponent  verily  believes  that  the  idea  of  the  plaintiff  making 
this  unfounded  claim  upon  this  deponent  originated  from  the  plaintiff 
having  heard  that  two  small  bags  of  gold  dust,  each  of  very  much  less 
value  than  the  amount  now  claimed  by  him,  had  been  on  board  the  res- 
sel  when  she  arrived  in  London,  which  had  belonged  respectively  to  two 
seamen  shipped  at  San  Francisco  aforesaid,  but  who  had  both  died  in 
the  course  of  the  voyage  to  England.  That,  to  the  best  of  this  deponent's 
«7d9l  '^^Q^^^^^^Ig^  ^^  belief,  the  plaintiff  has  no  family  connexions  in 
-*  England ;  and  that  he  has  no  permanent  residence  here,  but  has 
merely  a  temporary  lodging  at  No.  2  Spencer  Street,  St,  George's  in 
the  East  in  the  county  of  Middlesex ;  and  this  deponent  believes  that, 
when  the  wages  paid  to  the  plaintiff  by  this  deponent  since  his  arrival 
in  this  port  have  been  exhausted,  the  plaintiff  will  have  no  means  of 
obtaining  a  livelihood  except  by  going  to  sea ;  and  that,  after  putting 
this  deponenjb  to  considerable  expense  in  defending  this  unjust  claim, 
the  plaintiff  will  abscond  before  the  payment  of  the  costs  can  be  enforced 
against  him,  and  will  leave  this  deponent  to  bear  his  own  expenses, 
unless  he  be  now  compelled  by  the  order  of  this  Honourable  Court  to 
give  security  for  the  costs  of  this  action." 

Another  affidavit  stated  that  defendant  had  entered  a  common  appear- 
ance ;  that  issue  had  not  been  joined  in  the  cause ;  and  that  security  for 
costs  had  been  demanded  and  refused. 

Greenwood  cited  in  support  of  the  motion  Naylor  v.  Joseph,  10  B. 
Moore,  522.  [Wightman,  J. — Security  for  costs  was  ordered  there ; 
but  the  plaintiff  was  actually  resident  in  Scotland,  though  in  the  habit 
of  coming  to  England.  Lord  Campbell,  C.  J. — Surely  it  is  for  you  to 
show  that  the  party  is  not  a  resident  in  England,  and  that  he  is  about 
to  leave  it.]  In  Oliva  v.  Johnson,  5  B.  &  Aid.  908,  the  plaintiff  was  a 
Canadian,  and  his  permanent  residence  was  at  Quebec ;  but  he  was  in 
this  country  and  had  been  here  twelve  months ;  yet  the  Court  held 
that  a  motion  for  security  was  not  answered,  as  he  did  not  make  affida- 
*74^1  ^^^  *^h&^  he  <<  is  now  a  resident  in  this  country,  and  that  he 
^  intends  to  continue  to  reside  there."  The  present  case  is  at 
least  as  strong.  And  the  authority  of  Oliva  v.  Johnson  has  never  been 
disputed,  though  there  is  an  earlier  case  (Ciragno  o.  Hassan,  6  Taunt. 
20  (E.  C.  L.  B.  vol.  1) ),  which  seems  to  differ  from  it.  [Wiqhthak, 
J. — This  party  is  not  shown  to  have  a  permanent  residence  anywhere. 
Lord  Campbell,  C.  J. — He  seems  to  have  no  domicile  either  at  Cali- 
fornia or  elsewhere ;  and  he  is  now  in  England.  In  Oliva  v.  Johnson 
there^  wbb  at  all  events  a  domicile  abroad.]  In  reason,  it  cannot  be 
that,  if  a^  man  is  brought  here  from  China,  and  his  domicile  not  known. 
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that  shall  exempt  him  from  giving  security  where  otherwise  it  woald  be 
required.  The  rule  to  be  derived  from  the  cases  is  that  security  shall 
be  given  if  there  appears  no  intention  to  reside  permanently  in  Eng- 
land. According  to  the  different  rule  which  has  been  suggested,  the 
more  a  foreigner  is  itinerant,  and  the  less  is  known  of  his  former  resi- 
dence and  connexions,  the  less  shall  he  be  liable  to  find  this  security. 
[Erle,  J.— In  2  Archb.  Pract.  by  Chitty,  1231  (8th  edit.),  it  is  said 
that  ^<  If  the  plaintiff  be  domiciled  abroad"  it  is  no  answer  to  a  motion 
of  this  kind  <<  that  he  is  at  present  in  this  country,"  « if  his  visit  be  but 
a  temporary  one;"  and  Oliva  v,  Johnson  is  cited :  but  reference  is  also 
made  to  an  Anonymous(a)  case  in  Taunton,  where,  upon  motion  for 
security,  on  affidavit  that  the  plaintiff  «  was  usually  resident  in  Dantzic, 
although  at  present  in  this  country,  and  that  he  was  soon  going 
abroad,*'  the  Court  of  Common  Pleas  refused  a  rule,  referring  to  Ciragno 
V.  Hassan.  Both  the  latter  cases  were  cited^  and  the  Anonymous(a)  case 
relied  *upon  by  the  Court  of  Exchequer,  in  Dowling  v.  Harman,  r^.T^ 
6  M.  &  W.  ISl.f  Lord  Campbell,  C.  J. — What  case  is  there  ^ 
which  decides  that  if  a  party  is  resident  in  England,  and  is  not  shown 
to  have  a  domicile  out  of  the  country  at  the  time,  security  shall  be 
required  ?]  The  reason,  that  a  man  shall  not  be  vexed  by  a  suit  without 
a  chance  of  recovering  his  costs,  applies  in  this  case.  At  least  a  rule 
nisi  might  be  granted. 

Lord  Campbell,  C.  J. — Mr.  Oreentvood  seeks  to  go  farther  than  any 
case  warrants.  None  goes  beyond  this,  that  a  foreigner  being  in  Eng- 
land, but  having  his  domicile  out  of  the  country,  may  be  called  upon 
for  security.  Here  no  such  domicile  is  shown:  the  presumption  must 
be  that  the  party  will  continue  to  reside  where  he  is.  To  order  security 
in  such  a  case  would  be  an  impediment  to  justice  which  we  are  not  autho* 
rized  to  allow. 

Patteson,  J.,  concurred. 

WiGHTMAN,  J. — To  grant  this  rule  would  be  going  beyond  any  of  the 
oases. 

Erle,  J. — Oliva  v.  Johnson  was  the  only  case  supporting  Mr.  Green- 
wood*8  position ;  but  there  the  party  was  shown  to  have  a  permanent 
residence  abroad,  except  during  occasional  visits  to  this  country.  There 
are  no  cases  opposite  to  the  principle  we  are  now  acting  upon ;  many 

in  accordance  with  it.  Rule  refused. 

« 

(a)  8  Taunt  737  (E.  C.  L,  R.  toI.  2). 
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*745]     *DOE  on  the  demise  of  TATUM  v.  CATOMORE.     AprU  17, 

As  a  deed  cannot  be  altered  afUr  execution  without  fraud  or  wrong,  the  preenmptiony  if  an  ilur- 

ation  appears,  is  that  it  was  made  before  execution. 
But  this  presumption  does  not  apply  in  the  ease  of  a  will,  which  maj  be  altered  hj  the  testator 

without  fraud  or  wrong. 

Ejectment  for  land  and  messuages  in  Sarrey. 

On  the  trial,  before  Parke,  B.,  at  the  last  Kingston  Assizes,  it 
appeared  that  the  ejectment  was  brought  by  the  assignee  of  a  building 
lease.  The  lease  was  granted  in  1813,  and  assigned  to  the  lessor  of 
the  plaintiff  in  1827.  The  action  was  brought  on  the  ground  that  a 
forfeiture  had  been  incurred  by  breach  of  a  covenant  to  insure.  The 
indentures  of  lease  and  assignment  were  produced  in  evidence  by  the 
lessor  of  the  plaintiff.  In  both  deeds  erasures  and  interlineations  had 
been  made,  but  not  in  material  parts.  For  the  defendant  it  was  objected 
that  the  deeds  were  not  admissible  unless  some  evidence  were  given  by 
the  party  producing  them  to  show  when  and  by  whom  the  alterations 
and  interlineations  were  made.  The  learned  Judge  held  that  such 
extrinsic  evidence  was  unnecessary ;  and  he  directed  the  jury  to  judge 
from  the  deeds  themselves  whether  they  had  been  altered  before  or  after 
execution ;  adding  that  they  had  been  in  the  possession  of  the  lessor 
of  the  plaintiff  many  years,  and  it  was  not  probable  that  he  should 
either  have  taken  them  unless  he  believed  them  to  be  valid  documents, 
or  have  tampered  with  them  subsequently.  Verdict  for  the  plaintiff. 
^Y4ai  Pearson  now  moved(a)  for  a  new  trial  on  the  ground  *of  mis- 
^  direction.  He  cited  Pigot*s  Case,  11  Rep.  26  b,(6)  Comps'a 
Dig.  Fait,  (F  1),  Knight  v.  Clements,  8  A.  &  E.  215  (E.  C.  L.  R.  vol. 
35),  Clifford  v.  Parker,  2  M.  &  Gr.  909  (E.  C.  L.  R.  vol.  40).  [Lord 
Campbell,  C.  J. — There  appears  to  be  a  distinct  rule  as  to  bilk  of 
exchange  and  promissory  notes,  that  an  alteration  must  be  explained. 
In  Cooper  v.  Bockett,  4  Moore's  P.  C.  C.  6,  419,  it  was  held  that  in 
the  case  of  a  will  an  alteration  is  to  be  taken  as  having  been  made  after 
execution.]  Car.  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (May  1st), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  deed  on  which  the  lessor  of  the  plaintiff  s  title 
depended,  when  produced,  appeared  to  have  an  interlineation  and  era- 
sure in  parts  not  material.  Objection  was  made  that  the  deed  was  void 
unless  the  lessor  of  the  plaintiff  gave  evidence  to  show  when  the  altera- 
tions were  made.  The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  alterations  were  made  before  the  execution  of  the  deed :  and  it  was 
found  that  they  were. 

In  moving  for  a  new  trial,  it  was  contended  that  this  question  ought 

(a)  Before  Lord  Campbell,  C.  J.,  Pattbsoic,  Wioiitxah,  And  Sblb,  Js. 
(6)  See  Davidson  i*.  Cooper,  13  M.  k  W.  Z4Z.\ 
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not  to  have  been  left  to  the  jury  without  some  evidence  besides  the  deed 
itself.  In  Go.  Lit.  225  b,  it  is  said  that  <<  of  ancient  time  if  the  deed 
appeared  to  be  raised  or  interlined  in  places  material,  the  Judges 
adjudged  upon  their  view,  the  deed  to  be  void.  But  of  latter  time  the 
Judges  have  left  that  to  the  jurors  to  tryivbether  the  raising  or  inter- 
lining were  before  the  delivery.*'  In  a  note  (1)  [136],  upon  this  passage 
in  Hargrave  and  Butler's  edition  of  Coke  upon  Littleton,  it  is  laid  down ; 
*i<  'Tis  to  be  presumed,  that  an  interlining,  if  the  Contrary  is  not  r^^^pr 
proved,  was  made  at  the  time  of  making  the  deed."  This  doc-  ^ 
trine  seems  to  us  to  rest  upon  principle.  A  deed  cannot  be  altered, 
after  it  is  executed,  without  fraud  or  wrong ;  and  the  presumption  is 
against  fraud  or  wrong.  A  testator  may  alter  his  will  without  fraud 
or  wrong  after  it  has  been  executed :  and  there  is  no  ground  for  any 
presumption  that  the  alteration  was  before  the  will  was  executed. 

We  therefore  think  that  the  defendant  has  no  right  to  complain  of  the 
coarse  pursued  by  the  learned  Judge  at  the  trial :  and  that  the  rule* 
should  be  refused.  Rule  refused.(a) 

(a)  Reported  by  H.  Dtknaon,  Esq.  , 
See  the  next  case. 

Accordant  with  the  text  »re  :   Ranken  v.  be  stated  to  be,  that  the  law  presumes  an  era- 

Blackwelli  2  Johns.  Cos.  198 ;  Gooch  v.  Bryant,  sore  or  interlineation  of  an  instrument  to  hare 

1  Sbepley,  386 ;  Crabtree  v.  Clark,  7  Ibid.  337 ;  been  made  before  it  was  executed,  unless  it 

Wilbur  V,  Wilbur,  13  Metcalf,  405;  Sloan  o.  appears  suspicious  on  its  face:  when  it  is  so 

Stanley,  11  Iredell,  627;  North  River  Meadow  considered   by  the  court  no  presumption  is 

Co.  V.  Shrewsbury  Church,  2  New  Jersey,  424.  raised,  but  it  is  left  to  the  jury :  Matthews  v. 

The  law  will  not  presume  that  an  lUteration  Coulter,  9  Missouri,  705;  Beaman  v,  RusseU, 
apparent  on  the  face  of  an  instrument  was  20  Vermont,  205;  Smith  v.  M'Gowan,  3  Bar- 
made  after  its  execution,  but  whether  it  was  hour.  Sup.  Ct.  Rep.  404;  Dayis  v,  Carlisle,  6 
made  before  or  after  is  a  question  of  fact  for  Alabama,  707. 

the  jury:  Cumberland  Bank  v.  Hall,  1  Halsted,        In  Simpson  v.  Stackhouse,  9  Barr,  186,  the 

215;  Bailey  v.  Taylor,  11  Conn.  531;  Heffel-  Supreme  Court  of  Pennsylvania  decided  that 

tDgej  V,  Sbute,  16  Sergt  A  Rawle,  44 ;  Prevost  the  onus  of  showing  that  an  alteration  in  a 

V.  Gratz,  Peters  C.  C.  369 ;  4  Whcaton,  502.  material  part  of  a  negotiable  instrument  was 

An  erasure  or  interlineation  in  a  material  lawfully  made  is  on  the  holder — but  that  the 

2>art  of  an  instrument,  of  which  no  notice  is  rule  is  otherwise  as  to  other  instruments.    Gu- 

taken  at  the  time  of  execution,  is  a  suspicious  80K,  C.  J. — "  As  a  general  rule  the  law  pre- 

eircumstanoe,  which  requires  explanation  by  sumes  in  favour  of  innocence,  that  an  alteration 

the  party  producing  it;  and  the  Jury  are  to  in  an  instrument  is  a  legitimate  part  of  it^  tiU 

determine  whether  the  explanation  given  is  the  contrary  appears;  but  it  is  not  extended 

satisfactory  :  Jackson  r.  Osbom,  2  WendeU,  to  negotiable  securities."    Then,  after  remark- 

555 ;  Jackson  «.  Jacoby,  9  Cowen,  125 ;  Bar-  ing  that  the  later  decisions  in  the  United  States 

rington  v.  Bank  of  Washington,  14  Sorg.  k  are  discrepant,  but  that  their  preponderance  is 

PuLwIe,  405;  Hills  v.  Barnes,  11  New  Hamp.  in  favour  ofrestraining  the  general  rule  to  deeds 

295;  Warren  v.  Lay  ton,  3  Harrington,  404;  and  writings  not  negotiable,  he  adds,  "  He  who 

Commercial  and   Railroad   Bank  v.   Lum,   7  takes  a  blemished  biU  or  note  takes  it  with  its 

Howard  (Miss.)  414  ;   Herrick  v.  Malin,  22  imperfections  on  its  head.    He  becomes  sponsor 

Wend.  388 ;  Burton  r.  Pressly,  1  Cheves,  1 ;  for  them,  and  though  he  may  act  honestly,  he 

Hudson  ff.  Reel,  5  Barr,  279;  Wilson  o.  Hen-  acts  negligently.   But  the  law  presumes  against 

Uerson,  9  Smedes  k  Marshall,  375 ;  Tillon  v.  negligence  as  a  degree  of  culpability ;  and  it 

Clinton  and  Essex  Mutual  Ins.  Co.,  7  Barb.  6.  presumes  that  he  had  not  only  satisfied  himself 

C.  564;  Acker  v-  Ledyard,  8  Ibid.  514.  of  the  innocence  of  the  transaotico,  out  that  he 

The  weight  of  American  cas^  seems  deci-  had  provided  himself  with  the  proofs  of  it  to 

dadly  in  opposition  to  the  doctrine  of  the  text  meet  a  scrutiny  he  had  reason  to  expect" 
Perhaps  the  latest  and  most  approved  rule  may 
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DOE  on  the  Demise  of  SHALLCROSS  v.  PALMER  and  Others. 

Alterationi  apparent  on  Uie  iaee  of  a  will  are  to  be  presumed  to  hare  been  made  after  the  wiU 
was  executed,  until  evidence  to  the  contrary  is  adduced. 

It  appeared  on  the  face  of  a  holograph  will  that,  ae  it  was  originally  written,  certsdn  real  estate 
was  thereby  dorised  to  A.  in  fee,  bat,  by  an  erasure  and  interlineation  in  the  same  haadwritingj 
that  devise  was  changed  into  a  devise  to  A.  for  life,  with  remainder  to  B.,  of  whom  no  other 
mention  was  made  in  the  will.  The  testator  died  in  1834 :  A.  was  his  heir  at  law.  The  devift e 
of  A.  broaght  ejeetment  against  B.  Evidence  was  tendered  and  admitted  on  the  trial  that  the 
testator  had,  on  various  occasions,  before  the  will  was  executed,  stated  that  he  intended  tomsks 
provision  for  B.  by  his  wilL 

Held,  that  it  was  necessary  for  the  defendant  to  rebnt  the  presumption  of  the  alterations  baring 
been  made  after  the  will  was  executed  by  adducing  some  evidence  of  their  having  been  mads 
before.  Also,  that  the  declarations  of  the  testetor  made  before  the  execution  of  the  will  wer« 
admissible  evidence  from  which  a  jury  might  draw  that  inference,  since  the  alteration  wai 
made  in  furtherance  of  an  intention  shown  to  have  existed  before  the  execution  of  the  will. 

But  that  declarations  by  the  testator  after  the  wUl  was  executed,  tending  to  show  that  the  alter* 
ations  had  been  made  before,  would  be  inadmissible. 

Ejbctmbnt  for  cottages  and  a  garden  in  the  borough  of  Stafford. 
*7dfn  *^^  ^^®  ^^^^^^  before  Lord  Campbell,  C.  J.,  at  the  Stafford  Sum- 
^  mer  Assizes,  1850,  it  appeared  (a)  that  the  lessor  of  the  plaintif 
claimed  as  devisee  of  Francis  Brookes.  Francis  Brookes  was  the  heir  at 
law  of  his  brother  Colonel  William  Brookes,  who  died  in  1834,  seised  in  fee 
of  the  premises  in  question.  The  defendant  Palmer  claimed,  in  right  of 
his  wife  Appollina,  as  devisee  of  William  Brookes.  The  will  under  which 
he  claimed  was  entirely  in  the  handwriting  of  William  Brookes,  dulj 
executed  and  attested,  and  dated  27th  July,  1833.  It  appeared  on  the 
face  of  it  that  it  had  originally  been  drawn  so  as  to  devise  the  property 
in  question  to  Francis  Brookes  in  fee :  and  that,  by  interlineations  in 
the  handwriting  of  William  Brookes,  this  devise  was  changed  into  a 
devise  to  Francis  Brookes  for  life  with  remainder  to  Appollina  BiddulpL 
The  question  in  the  cause  was  whether  the  alterations  were  made  before 
or  after  execution  of  the  will.  In  the  will,  which  was  produced  at  the 
trial,  the  material  clause  stood  as  follows : — 

**  I  do  give  and  bequeath  to  Francis  Brookes,  of  Moss  Pit  Bank,  in  the  county  of  Stsfbrd, 
gentleman,  aU  those  six  lots  of  land  and  houses  which  I  purchased  from  Mr.  John  Allan  Stoket, 
and  situate  in  the  Crabbery  and 

during  hit  uaturcU  life  and  at  kit  decease  the  Ckwrekyard  Church  Lanes  [his  heirs  and  assigns  for 
ever]  I  also  giro  and  Cottagee  to  deeeend  to  Maty  Thornton  and  at  her  death  to  Ann  ThonUnt  her 
daughter — Noah'e  Ark  cottagee  and  garden  to  Appaulina  Bidduiph,  daughter  of  Mary  Aun  Bid- 
dulph. 

I  do  bequeath  to  the  said  Francis  Brookes  the  sum  of  one  thoo- 
sand  pounds  to  be  realised  from  my  funds  in  the  Bengal  treasury/'  Ac 

The  words  within  brackets  were  cancelled  with  a  pen,  but  so  as  to  be 
still  legible;  the  words  printed  in  italics  were  interlineations.  The 
Noah*s  Ark  cottages  and  garden  were  the  premises  sought  to  be 
♦7AQ1  r®^^^®^®^  ^°  **^^  action.  Appollina  Bidduiph,  the  wife  of  one 
^  of  the  defendants,  was  a  natural  daughter  of  Francis  Brookes. 

(a)  The  ensuing  statement  of  facts  is  taken,  nearly  verbatim,  from  the  judgment  of  the  Coort; 
toe  alause  of  the  wiU  from  a  traced  copy. 
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The  testator  had  purchased  these  premises  suhseqaently  to  the  making 
of  a  prior  will  hereinafter  mentioned,  which  he  had  revoked.  By  the 
will  of  27th  Jnly,  1838,  he  disposed  of  the  whole  of  his  real  and  per- 
sonal property,  without  making  any  provision  for  Appollina  Biddulph, 
ezoopt  by  the  above-mentioned  limitation  of  the  premises  in  question. 
The  execution  of  the  will  was  proved  by  two  of  the  subscribing  wit- 
nesses. The  testator  signed  the  will  in  their  presence,  and  said  it  was 
bis  will ;  but  they  were  not  informed  of  the  contents.  Charles  Daw- 
son, one  of  the  executors,  swore  that  the  testator  destroyed  himself 
on  the  morning  of  the  5th  April,  1834 ;  that  the  witness,  the  same 
day,  went  to  his  house  in  Stafford,  and  received  from  Mary  Thornton, 
who  had  been  his  housekeeper  and  mistress,  the  will  of  the  27  th  July, 
1833,  enclosed  in  an  envelope  with  three  seals  upon  it,  then  unbroken. 
It  was  folded  like  a  letter,  with  an  endorsement  upon  it  in  the  testator's 
handwriting :  and  in  the  envelope  was  a  letter  from  him  addressed  to 
the  witness ;  and  there  was  upon  a  table  in  the  testator's  house  a  sealed 
letter  in  his  handwriting  to  the  witness. 

Ann  Lockeely,  who  had  lived  as  servant  with  the  testator,  swore  that 
two  or  three  months  hefore  his  death  she  saw  him  give  the  packet  con- 
taining the  will  to  Mary  Thornton,  saying :  <<  Mary,  take  this  and 
keep  it ;  if  it  should  be  wanted  and  I  am  not  in  the  way,  you  will  have 
it  in  your  possession." 

The  defendants'  counsel  then  contended  that  the  presumption  was 
that  the  alteration  in  the  devise  was  made  before  the  will  was  executed : 
but  the  Lord  Chief  *  Justice,  on  the  authority  of  Cooper  v.  r^i^r^rrx 
Beckett,  4  Moore's  P.  C.  C.  419,  held  the  contrary.  The  de-  ^ 
fendants'  counsel  then  proposed  to  call  witnesses  to  prove  declarations 
of  the  testator,  before  the  will  was  executed,  that  he  intended  to  make 
provision  by  his  will  for  Appollina  Biddulph.  This  evidence  was 
objected  to ;  but  the  Lord  Chief  Justice  received  it,  subject  to  the 
opinion  of  the  Court  upon  its  admissibility. 

Dr.  Knight,  a  physician  at  Stafford,  was  then  called,  and  stated,  in 
his  examination  in  chief,  that  he  knew  the  testator  well,  and  attended 
him  professionally ;  that  he  was  one  of  his  executors ;  that  he  had  heard 
him  talk  of  a  testamentary  disposition;  and  that  he  had  frequently 
heard  testator  say  that  he  should  make  provision  for  Appollina  Bid- 
dulph, of  whom  he  appeared  to  be  very  fond.  In  cross-examination, 
the  witness  said  that  in  the  latter  end  of  1833  (but  he  was  indistinct  as 
to  the  time)  he  applied  to  the  testator  for  a  loan  of  money  for  his  bro- 
ther Francis :  when  the  testator  said,  <<  I  cannot  assist  my  brother ;  I 
have  provided  for  his  natural  daughter." 

Ann  Lockesly  was  recalled,  and  stated  that,  many  a  time  before  the 
will  was  executed  in  July,  she  had  heard  the  testator  say  that,  die  when 
he  might,  he  would  leave  Appollina  two  or  three  houses,  and  that  he 
would  leave  the  Churchyard  cottages  to  Mary  Thornton,  for  her  life, 
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and  afterwards  to  Ann  Thornton^  his  own  natural  daughter,  who  was 
then  at  school. 

Charles  Passman,  an  attorney  at  Stafford,  swore  that  in  1830  he 
received  instructions  from  (he  testator  to  prepare  a  will  of  which 
he  produced  a  draft,  containing  a  legacy  of  500i(  to  Appolliaa  Bid* 
dulph,  payable  at  the  age  of  twenty-one,  the  interest  to  be  applied  to 
^-.^-.  her  ^maintenance.  There  was  a  will  engrossed  from  this  draft 
-*  and  executed.  The  testator  was  not  then  possessed  of  the  pro- 
perty in  question.  He  went  to  India  immediately  after,  and  remained 
there  two  years. 

The  defendants'  counsel  likewise  contended  that  the  appearance  of 
the  will  afforded  evidence  that  the  alteration  must  have  been  made 
before  it  was  executed ;  it  was  said  that  this  was  shown  by  the  appear- 
ance of  the  folds,  and  of  the  ink  upon  it. 

The  Lord  Chief  Justice  permitted  the  jury  to  look  at  the  will,  and 
left  it  to  them  to  say  whether,  from  the  evidence,  they  were  satisfied 
that  the  alteration  was  made  before  the  will  was  executed.  The  jury 
said  they  were  so  satisfied.  The  Lord  Chief  Justice  then  directed  a 
verdict  for  the  defendants,  with  leave  to  move  to  enter  a  verdict  for 
the  lessor  of  the  plaintiff  if  the  Oourt  should  be  of  opinion  that  there 
was  no  admissible  evidence  to  show  that  the  alteration  was  made  before 
the  will  was  executed.  Whatelej/y  in  the  ensuing  term,  obtained  a  rule 
nisi  accordingly. 

In  Hilary  Term  and  Vacation  (a)  1851,  Keating  and  Wliitmore 
showed  cause,  and  Whateley  and  Phipson  supported  the  rule. 

For  the  defendants  it  was  argued  that  the  presumption  was,  that  the 

alterations  were  made  before  execution.      Counsel   commented  up<m 

Cooper  V.  Bockett,  and  cited  on  this  point,  besides  the   authorities 

^PTf-ey-t  noticed  in  the  judgment,  Bond  v.  Seawell,  3  Burr.  1773,  Hope  r. 

"*■*  Harman,  11  Jurist,  1097,(J)  Best  *on  Presumptions,  p.  85,  part 

(a)  20th  and  29th  January.  Before  Lord  Campbeli^,  C.  J.,  Pattbboit,  Colebuhib,  and  Wight- 
MAM,  J8.y  and  February  Ist,  before  the  same  Judges. 

(6)  Hope  V.  Harmau,  decided  in  Q.  B.,  in  Hilary  Term  1847,  was  not  published  in  this  wocl:, 
no  point  of  law  being  decided  which  was  considered  as  requiring  a  report.  The  action  was  trorcr 
for  jewels ;  Plea,  Not  possessed.  The  cause  was  tried  before  Lord  Demxah,  G.  J.,  at  the  sittinp 
in  Middlesex  after  Michaelmas  term,  1844 :  verdict  for  plaintiff.  A  rule  nisi  was  obtained  in  tks 
ensuing  term  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  evidence.  In  Hilary 
vacation  (February  12th  and  13th,  1846,  before  Lord  Denhak,  C.  J.,  PATTBSOir,  Wiluams,  and 
CoLBRlDOB,  Js.),  E.  V.  WilUaniB  showed  cause,  and  Sir  T,  Wilde,  Sorjt,  WattoMf  Meritale,  and 
A.  GolcUmid  supported  the  rule.  On  January  14th,  1847,  judgment  was  delivered  by  Lord  Bss- 
HAK,  C.  J.,  as  follows. 

Mr.  Alexander  Beresford  Hope  sued  the  exetntors  of  his  late  uncle  Mr.  Henry  Philip  Hope 
for  certain  jewels  made  over  to  him  by  a  remarkable  instrument.  Two  questions  were  submitted 
to  the  jury ;  first,  whether  Mr.  Hope  intended  the  instrument  to  operate  immediately:  secondly, 
whether  certain  alterations  in  it  existed  before  execution.  The  verdict  in  favour  of  the  pliintiff 
on  both  points  was  impugned,  as  being  against  evidence,  on  a  great  variety  of  objections. 

The  instrument,  which  purported  on  the  face  of  it  to  be  a  deed,  was  said  not  to  be  delivered, 
because  it  never  went  out  of  the  possession  of  Mr.  H.  P.  Hope.  But  its  execution  by  him  in  the 
presence  of  an  attesting  witness  was  evidence  from  which  the  jury  might  properly  drsw  the 
inference  that  it  was  delivered.    Very  probably  he  did  not  intend  or  contemplate  all  the 
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2,  c.  2,  8.  75,  2  Phill.  Ev.  p.  653,(a)  2  Starkie  on  Evidence,  pp.  272, 
273,(4)  *1  Shep.  Touchst.  pp.  63,  68,  Trowel  v.  Castle,  1  Keb.  p^.g„ 
21,  22.     On  this  point  the  counsel  for  the  plaintiff  ^ere  not  ^ 
called  upon. 

Counsel  for  the  defendants  argued  also  that  from  the  nature  of  the 
leave  reserved  it  was  sufficient  if  there  was  any  admissible  evidence : 
and  they  contended  that  the  jury  were  properly  permitted  to  inspect 
the  will,  and  that  its  appearance  was  in  itself  sufficient  to  support  their 
finding.  On  this  point  they  cited  Cooper  v.  Beckett,  4  Moore's  P.  C. 
C.  419,  in  which  case  the  Judicial  Committee  of  the  Privy  Council 
founded  their  judgment,  as  to  the  fact  that  the  testator's  signature  pre- 
ceded the  attestation,  principally  *on  an  inspection  of  the  will.  r^^nzA 
They  contended  that  Knight  v.  Clements,  8  A.  &  E.  215  (E.  C.  *-  '^ 
L.  B.  vol.  85),  was  a  decision  applicable  only  to  negotiable  instruments. 

quenees  which  would  flow  from  its  being  delirered;  but  we  hare  no  doabt  that  he  meant  It  tc 
hare  effect  according  to  its  legal  operation,  whaterer  that  majr  be.  The  description  of  the  par- 
cels was  qaestioned.  It  had  undergone  some  alteration,  originally  stating  th«  jewels,  the  sabject 
of  the  gift,  to  be  contained  in  a  box  of  certain  dimensions,  and  afterwards  io  one  of  different 
dimensions.  Bat  this  alteration  was  not  made  in  the  body  of  the  deed ;  it  was  introduced  by  a 
note  in  the  margin,  adopted  in  the  attesting  olanse.^ 

And  here  arise  some  very  important  considerations  on  the  course  to  be  pnrsved  in  jury  trials 
with  reference  to  instruments  which  betray  a  change  on  their  outward  appearance.  But,  what- 
ever may  bo  the  correct  practice  in  such  case  in  regard  to  bills  of  exchange  or  other  instruments 
held  by  one  person  and  eonstitating  claims  upon  another,  as  against  an  executor,  an  instenment 
bearing  the  undoubted  signature  of  the  testator,  found  among  his  papers,  and  clear  of  all 
ijipatation  of  fraud,  ought  to  be  presumed  regular  in  all  respects,  unless  the  contrary  is  proved 
by  evidence.  Even  if  this  be  otherwise,  the  attestation  leaves  no  substantial  doubt  that  this 
change  was  recognised  and  adopted  by  the  deceased;  and  there  was  evidence  which  distinctly 
proved  how  it  became  necessary. 

Another  extraordinary  fact  was,  that  the  attestation  introduced  certain  other  words  in  the 
margin,  as  signed  by  his  initials,  when  in  fact  they  were  signed  by  his  name  at  length.  But  wo 
think  that,  notwithstanding  this  inaccuracy  of  expression,  the  meaning  is  perfectly  clear. 

In  these  conclusions  my  Brothers  Pattesox  and  Colkridoe,  and  my  late  Brother  Williams, 
a2:reed  with  me,  thinking  that  the  verdict  was  not  only  warranted  by  the  proof,  bat  was  the  only 
verdict  so  warranted. 

We  paused,  however,  on  account  of  formidable  objections  in  point  of  law,  which  were  fully 
discussed  in  the  argument  on  the  rule  nisi  for  a  new  trial.  First,  whether  the  instrument  can 
be  constraed  as  conveying  anything :  and,  secondly,  whether  it  is  not  a  will,  and  so  ill  executed, 
because  attested  by  one  witness  only.  But  the  rule  was  obtained  on  the  ground  of  the  verdict 
being  against  the  evidence;  and,  these  two  objections  clearly  relating  to  matter  of  law,  whatever 
their  value  may  be,  we  feel  it  to  be  impossible  to  deprive  the  plaintiff  of  his  verdict  by  making 
the  present  rule  absolute,  which  is  grounded  on  a  supposed  mistake  of  the  jury.  The  points  of 
law  might  have  been  effectually  raised,  and  placed  in  a  course  of  judicial  decision,  by  exceptions 
taken  at  the  trial ;  or  the  opinion  of  this  Court  might  have  been  obtained  on  them  by  the  motion 
for  a  new  trial,  if  grounded  on  misdirection.  But,  neither  of  these  measures  having  been  adopted, 
asd  this  role  alone  being  before  us,  we  have  nothing  to  do  but  to  dispose  of  it.  We  are  not  even 
much  inclined  to  devise  facilities  for  now  stirring  these  questions,  as  they  are  of  a  technical 
nature,  tending  to  defeat  the  intention  of  the  owner  of  the  property  and  the  real  justice  of  the 
ease.  Rule  discharged. 

As  to  further  proceedings  in  this  case,  see  Hope  v.  Hope,  10  Beav.  5S1. 

(a)  8th  ed.    See  10th  ed.  (1852,  by  Phillipps  and  Arnold)  p.  247. 

(6)  2d  ed.    See  p.  500  of  the  4th  edition  (1853). 

^  The  attesting  clause  stated  the  deed  to  be  "  Signed,  sealed,  and  delivered  in  the  presence,** 
Ac,  "  the  alterations  and  erasures  in  the  margin  whereof  the  initials  H.  P.  H.  are  placed  being 
previously  made.*' 
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Counsel  for  the  plaintiff  contended  that  the  appearance  of  the  iDBtrn- 
ment  was  as  consistent  with  the  supposition  that  the  alteration  had 
been  made  after  as  before  execution,  and  that  the  inference  sought  to 
be  drawn  from  it  was  merely  conjectural ;  and  they  relied  on  Knight  v. 
Clements. 

The  counsel  for  the  defendants  also  contended  that  the  declarations 
of  the  testator,  both  before  and  after  the  date  of  the  execution  of  the 
will,  were  admissible.  They  argued  that  the  fact  that  the  testator,  at 
the  time  the  will  was  executed,  intended  to  execute  a  will  providing  for 
AppoUina  Biddulph,  raised  a  presumption  that  the  alterations  which 
provided  for  her  were  made  at  that  time ;  and  that  the  testator's  inten- 
tion at  that  time  was  properly  proved  by  declarations  either  previous 
to  or  shortly  after  the  execution  of  the  will.  They  also  argued  that 
the  declarations  of  the  testator  were  admissible,  because  both  parties 
claimed  under  him.  In  addition  to  the  authorities  mentioned  in  tbe 
judgment,  they  cited  Hippesley  v.  Homer,  Turner  &  Russ.  48,  note  (/) 
to  Beaumont  v.  Bramley. 

For  the  plaintiff  it  was  argued  that  declarations  by  a  testator,  tbougli 
admissible  for  many  purposes,  were  not  admissible  to  show  the  time  of 
alteration,  which  would  be  in  effect  to  establish  a  nuncupative  will,  more 
especially  where  the  alteration  does  not  consist  in  the  addition  of  mere 
formal  words,  but  manifests  a  clear  change  of  intention;  and  that, 
although  both  parties  claimed  through  the  testator,  the  heir  at  law  did 
not  claim  under  the  will.  In  addition  to  the  authorities  mentioned  in 
^--„  the  judgment,  they  cited  Broom's  Maxims,  *p.  468  (2d  edit.); 
-*  2  Williams  on  Executors,  p.  990,  4th  ed. ;  Thomas  v.  Thomas,  6 
T.  R.  671;  Whitaker  v.  Tatham,  7  Bing.  628  (E.  C.  L.  R.  vol.  20); 
13  Vin.  Abr.  pp.  37,  89,  tit.  Faits  (T),  (U).  Cur.  adv.  vuU. 

In  this  term  (May  5th)  judgment  was  delivered  by 

Lord  Campbell,  C.  J. — (Having  stated  the  facts  as  before  set  out, 
his  Lordship  proceeded.) — The  subject  has  been  very  learnedly  and 
ably  discussed  before  us.  After  a  long  and  very  attentive  considera- 
tion of  the  authorities  and  the  arguments  on  both  sides,  we  have  come 
to  the  conclusion  that  the  verdict  for  the  defendants  rests  on  legitimate 
evidence,  and  that  it  ought  not  to  be  disturbed. 

We  agree  that  there  is  a  presumption  that  the  alteration  was  made 
after  the  will  was  executed ;  and  of  course  this  presumption  must  stand 
till  some  evidence  is  adduced  to  rebut  it.  We  are  not  absolutely  bound 
by  the  case  of  Cooper  v.  Beckett  as  if  that  were  a  decision  of  the 
House  of  Lords,  the  tribunal  to  which  an  appeal  lies  in  the  last  resort 
from  the  Courts  of  common  law ;  but  we  entirely  approve  of  that  deci- 
sion. We  are  not  called  upon  to  give  an  opinion  respecting  an  altera- 
tion apparent  on  the  face  of  a  deed  or  of  a  negotiable  instrument. 
But,  having  regard  to  the  Statute  of  Frauds,  and  to  the  statute  7  W. 
4  &  1  Vict.  c.  26,  respecting  wills,  we  entertain  no  doubt  that  the  onus 
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is  cast  upon  the  party  who  seeks  to  derive  an  advantage  from  such  an 
alteration  in  a  will,  to  adduce  some  evidence  from  which  the  jury  may 
infer  that  the  alteration  was  made  before  the  will  was  executed.  With- 
out this  rule  there  would  be  a  dangerous  facility  given  to  a  testator  to 
altera  holograph  will  after  its  ^execution;  all  wills  might  be  r^^fr/-/. 
altered  by  false  declarations ;  and  the  presumption  contended  ^ 
for  by  the  defendant  is  inconsistent  with  the  21st  section  of  the  Wills 
Act,  which  enacts  <<  that  no  obliteration,  interlineation,  or  other  altera- 
tion made  in  any  will  after  the  execution  thereof  shall  be  valid," 
''unless  such  alteration  shall  be  executed  in  like  manner  as  herein- 
before is  required  for  the  execution  of  the  will,"  with  the  exception 
that  the  signature  and  attestation  may  be  in  the  margin  instead  of  at 
the  foot  of  the  will. 

We  have  to  consider,  therefore,  whether  in  this  case  there  was  any 
admissible  evidence  to  rebut  the  presumption.  The  evidence  relied 
upon  consisted  of  declarations  by  the  testator,  frequently  made,  before 
and  nearly  down  to  the  time  when  the  will  was  executed,  that  he 
intended  to  make  provision  by  his  will  for  AppoUina  Biddulph  (the 
now  defendant  Mrs.  Palmer),  coupled  with  the  fact  that  without  this 
alteration  the  will,  which  disposes  of  the  whole  of  his  property,  real 
and  personal,  makes  no  provision  for  her.  Are  these  declarations 
admissible  evidence  to  rebut  the  presumption?  Or,  in  other  words, 
ought  the  Judge  to  have  received  this  evidence,  and  to  have  told  the 
jury  that  from  this  evidence  they  would  be  justified  in  inferring  that 
the  alteration  had  been  made  at  the  time  when  the  will  was  executed, 
although  they  were  not  bound  to  do  so  ? 

It  may  be  convenient,  first,  to  consider  the  question,  whether,  if  in 
a  will  which  is  not  in  the  handwriting  of  the  testator  an  alteration 
appears,  evidence  might  be  received  of  previous  declarations  by  him 
that  he  intended  to  dispose  of  his  property  in  the  manner  in  which  it 
is  disposed  of  by  the  will  in  its  altered  form.  If  the  draft  of  the  will 
could  be  produced,  corresponding  with  the  will  in  its  altered  form, 
would  it  not  be  admissible  ^evidence,  and  might  not  the  jury  r«f^;-i^ 
infer  from  it  that  before  the  will  was  executed  the  draft  and  the  ^ 
will  had  been  compared,  and  the  mistake  rectified  ?  Would  not  written 
or  verbal  instructions  from  the  testator  to  his  solicitor  to  draw  the  will 
in  the  altered  form  be  equally  admissible  ?  In  what  respect  do  such 
verbal  instructions  differ,  for  this  purpose,  from  a  contemporaneous 
declaration  by  the  testator  to  another  person  that  he  had  determined 
in  his  will  to  dispose  of  his  property  in  the  manner  carried  into  effect 
by  the  will  as  altered  ?  What  distinction  can  be  drawn  between  the 
draft  of  the  will  or  the  written  instructions  for  the  will,  and  the  verbal 
declaration  of  the  testator's  intention,  except  as  to  the  strength  of  the 
evidence  which  they  respectively  afford  ?  As  to  admissibility,  they  all 
Beem  to  rest  on  the  same  principle :  and,  if  the  verbal  declaration  of 
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intention  mast  be  rejected,  so  must  tlie  draft  of  the  will  with  the 
initials  of  the  testator  affixed  to  it.  It  would  not  be  very  creditable  to 
the  law  if  such  evidence  were  to  be  excluded ;  as  a  logical  inference 
might  be  fairly  drawn  from  it  respecting  the  priority  of  two  cTentF, 
that  is  to  say,  the  making  of  the  alteration  and  the  execution  of  the 
will ;  and  I  am  not  aware  of  any  principle,  rule  of  law,  decided  case, 
or  dictum  against  the  admissibility  of  such  eiridence.  I  allow  we  can- 
not be  guided  alone  by  the  consideration  that  both  parties  claim  under 
the  testator;  for  declarations  of  the  testator  after  the  time  when  a 
controverted  will  is  supposed  to  have  been  executed  would  not  be 
admissible  to  prove  that  it  had  been  duly  signed  and  attested  aa  the 
law  requires ;  and,  for  the  same  reason,  a  declaration  by  the  testator 
after  the  will  was  executed,  that  the  alteration  had  been  made  pre- 
viously, would  be  inadmissible.  But  the  previous  declaration  of  the 
testator  as  to  his  testamentary  intentions  do  not  seem  to  be  liable  to 
^^.o-.  the  same  ^objections.  They  demonstrate  that  the  alteration  is 
-^  not  an  after-thought ;  they  cannot  have  been  uttered  with  any 
view  of  evading  the  law  respecting  the  execution  of  wills ;  and  they 
still  leave  upon  the  devisee  the  burthen  of  proving  by  reasonable  evi- 
dence that  this  law  has  been  complied  with. 

There  certainly  is  evidence  which,  in  particular  cases,  would  weigh 
with  a  reasonable  man  in  forming  a  belief  on  a  doubtful  question,  and 
which  the  law  excludes  because,  if  generally  admitted,  it  would  more 
frequently  mislead  than  guide  to  a  just  conclusion.  But  this  evidence 
is  not  of  that  nature ;  for,  although  it  may  vary  very  much  with  respect 
to  the  weight  to  be  given  to  it,  it  seems  liable  to  no  greater  objection 
than  the  declarations  of  the  testator  respecting  his  testamentary  inten- 
tions where  a  will  is  impeached  on  the  ground  of  incompetency  or  of 
fraud.  If  declarations  of  the  testator  are  receivable  to  rebut  the  pre- 
sumption respecting  an  alteration  in  a  will  in  the  handwriting  of  another 
person,  is  there  to  be  a  different  rule  as  to  a  holograph  will  ?  There 
being  a  greater  facility  in  altering  such  a  will  after  its  execution,  the 
declarations  may  be  entitled  to  less  weight :  but  surely,  if  they  are 
admitted  with  respect  to  the  alteration  of  one  class  of  wills,  they  cannot 
be  excluded  with  respect  to  the  other. 

Although  no  decision  can  be  quoted  in  which  such  evidence  for 
rebutting  this  specific  presumption  has  been  admitted,  no  case  has 
occurred  in  which  it  has  been  rejected ;  and  in  cases  closely  analogous 
similar  evidence  has  often  been  received.  Declarations  of  the  testator 
have  been  admitted  to  rebut  the  presumption  that  a  legacy  is  satisfied 
by  a  provision  in  the  lifetime  of  the  testator,  and  to  rebut  the  presump- 
tion as  to  an  executor  being  entitled  to  the  residue  of  the  personal 
♦7'iQl  ®®***®"  -^^*  *only  where  the  competency  of  the  testator  ia  in 
-^  dispute,  but  in  all  cases  where  there  is  any  imputation  of  fraud 
in  the  making  of  the  will,  the  declarations  of  the  testator  are  admitted 
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respecting  his  dislike  or  aQection  for  his  relations,  or  tHose  irho  appear 
in  the  will  to  be  the  objects  of  his  bounty,  and  respecting  his  intentions 
either  to  benefit  them  or  to  pass  them  by  in  the  disposition  of  his  pro- 
perty ;  Doe  dem.  Allen  v.  Allen,  12  A.  &  E.  451  (E.  C.  L.  R.  vol.  40), 
and  Doe  dem.  Ellis  v.  Hardy,  1  Moo.  &  Rob.  525. 

The  case  of  Bateman  v.  Pennington,  8  Moore's  P.  G.  G.  223,  although 
not  adverted  to  in  the  argument,  appears  entitled  to  great  considera- 
tion. The  executors  of  Richard  Sparling  Berry,  the  testator  having 
died  suddenly,  propounded  for  probate  in  the  Prerogative  Gourt  of 
Ganterbury  two  papers  found  in  his  escritoire.  The  first  was  a  will 
written  in  ink,  with  the  date,  5th  of  October,  1837,  written  in  pencil 
in  the  third  line,  with  the  signature  of  the  testator  likewise  written  in 
pencil,  and  preceded  by  the  following  words  also  written  in  pencil : — 
<«  In  case  of  accident  I  sign  this  my  will."  This  paper  had  a  clause 
of  attestation,  but  without  the  subscription  of  any  witness.  The  other 
paper,  without  date,  in  the  form  of  a  will,  was  subscribed  by  the  testa- 
tor in  ink ;  this  paper  had  a  clause  of  attestation  without  the  subscrip- 
tion of  any  witness.  The  deceased  at  the  time  of  his  death  was  seised 
of  real  estates  and  possessed  of  personal  property  of  great  value,  which 
were  all  disposed  of  by  these  testamentary  papers. 

H^ow,  prim&  facie,  these  papers  were  not  entitled  to  probate,  the  pre- 
sumption being  that  they  weje  only  deliberative :  and  Sir  Herbert 
JsNNSR  rejected  an  allegation,  in  support  of  them,  which  relied  chiefly 
upon  the  ^declaration  in  pencil — <<  In  case  of  accident  I  sign  r^iT/>Q 
this  my  will."  But  upon  appeal  to  the  Judicial  Gommittee  this  ^ 
sentence  was  reversed ;  and,  the  cause  being  then  retained,  probate  was 
granted,  although  the  date  and  signature,  being  in  pencil,  were  pre- 
sumptively deliberative,  and  the  circumstance  of  the  attestation  clauses 
being  unwitnessed  afforded  a  strong  presumption  against  the  will ;  the 
Court  of  Appeal  being  influenced  by  the  declaration  of  the  deceased 
that  he  intended  to  die  testate.  Might  not  a  similar  declaration  in 
writing  by  the  deceased  on  another  paper,  or  by  word  of  mouth,  have 
been  admitted  equally  to  rebut  the  presumption  ? 

Almost  all  the  cases  cited  on  the  part  of  the  plaintiff  were  merely 
instances  of  the  rejection  of  declarations  of  the  testator,  where  the 
question  was  upon  the  construction  of  ambiguous  language  used  by  him 
in  his  will.  But  this  is  not  a  ca^e  of  patent  ambiguity,  or  upon  the 
meaning  of  words  at  all,  the  question  being  entirely  one  of  fact  upon 
the  priority  of  two  events,  the  making  of  the  alteration  and  the  execu- 
tion of  the  will.  It  therefore  much  more  nearly  resembles  the  cases- 
respecting  the  factum  of  the  will,  in  which  the  declarations  of  the  testa^ 
tor  have  often  been  admitted. 

The  plaintiff's  counsel  relied  much  upon  Earl  of  Newburgh  v.  Countess 
Dowager  of  Newburgh,  5  Madd.  364,(a)  where,  the  testator  having 

(«)  The  deddon  in  the  Houf  e  of  Lord*  ii  ttated  in  8  Bing.  254  (B.  C.  L.  B.  toI.  21). 
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executed  a  will  devising  to  his  wife  lands  Jn  the  county  of  Sussex,  it 
was  proposed,  with  a  view  of  making  the  will  likewise  carry  to  her  lands 
in  the  county  of  Gloucester,  to  prove  that  the  draft  of  the  will,  prepared 
})y  the  solicitor  and  settled  by  the  conveyancer,  devised  to  the  wife 
^-^^^  lands  in  the  counties  *of  Sussex  and  Gloucester,  which  the  testa- 
-^  tor  approved  of,  and  desired  to  be  copied  for  his  execution,  and 
that  the  stationer  who  copied  it  inadvertently  left  out  the  words  <<  aud 
Gloucester,"  and  changed  the  word  "counties"  into  "county."  Sir 
John  Lbach,  Vice-Chancellor,  and  afterwards  the  House. of  Lords, 
according  to  the  unanimous  advice  of  all  the  Judges',  decided  that  the 
evidence  was  not  admissible  to  enlarge  the  devise  as  it  appeared  on  the 
face  of  the  will.  There  can  be  no  doubt  as  to  the  propriety  of  that 
decision ;  for  the  proposed  addition  would  have  been  a  new  will,  con- 
trary to  the  Statute  of  Frauds.  But  in  the  present  case  the  evidence 
admitted  was  to  show  that  the  devise  under  which  the  defendants 
claimed  was  part  of  the  will  when  it  was  duly  executed. 

The  case  of  Miller  v.  Travers,  8  Bing.  244  (E.  C.  L.  R.  vol.  21),  is 
equally  well  decided,  and  equally  inapplicable.  There  the  testator 
devised  all  his  freehold  estates  in  the  county  of  Limerick  and  city  of 
Limerick,  having  no  estates  in  the  county  of  Limerick,  and  a  very  small 
estate  in  the  city  of  Limerick,  but  large  estates  in  the  county  of  Clare, 
which  he  intended  to  pass  by  his  will,  but  did  not  mention.  The  devisee 
proposed  to  show  by  parol  evidence  that  the  estates  in  the  county  of 
Glare  were  devised  to  him  in  the  draft  of  the  will ;  that  the  draft  was 
sent  to  a  conveyancer  to  make  certain  alterations,  not  affecting  the 
estates  in  the  county  of  Clare ;  that  by  mistake  he  erased  the  county 
of  Clare ;  and  that  the  testator,  after  keeping  the  will  by  him  for  some 
time,  executed  it  without  adverting  to  this  alteration.  Lord  Chancellor 
BaotGHAM,  by  the  advice  of  Lord  Chief  Justice  Tikdal,  and  Lord 
*7f)91  ^^^^^  Baron  Lyndhurst,  most  ^properly  held  that  the  proposed 
'^■^  evidence  was  inadmissible. 

The  only  other  case  cited  worth  mentioning  was  Doe  dem.  Hiscocks 
t*.  Hiscocks,  5  M.  &  W.  SGS.f  There  a  testator  devised  lands  to  his 
son  John  Hiscocks  for  life,  and  on  his  decease  to  the  testator's  grand- 
son John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks,  for  life,  and 
on  his  decease  to  the  first  son  of  the  body  of  his  said  grandson  John 
Hiscocks,  in  tail  male,  with  remainder  over.  At  the  time  of  making 
the  will,  the  testator's  son,  John  Hiscocks,  had  been  twice  married ; 
by  his  first  wife  he  had  one  son,  Simon ;  by  his  second  an  eldest  son 
John,  and  other  younger  children,  sons  and  daughters.  The  question 
was,  whether  this  John  or  Simon  should  take,  neither  of  them  answer- 
ing fully  the  description  given  in  the  will.  An  ejectment  being  bronght 
by  Simon  against  John,  it  was  proposed  to  offer  in  evidence  the  instruc- 
tions given  by  the  testator  for  his  will,  and  also  declarations  made  by 
him  after  its  execution,  to  show  that  Simon  was  really  the  person  in 
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his  contemplation  as  the  object  of  his  bounty  at  the  time  of  making  the 
vill.  This  evidence  was  received;  but  the  Court  of  Exchequer  set 
aside  a  verdict  founded  upon  it,  being  of  opinion  that  for  the  purpose 
of  removing  this  ambiguity  the  declarations  of  the  testator  ought  not 
to  be  received  as  to  what  he  intended  to  do  in  making  his  will.  The 
object  of  the  evidence  was  to  assist  in  the  construction  of  the  will ; 
and  the  real  question  was,  whether  this  should  be  considered  as  an 
instance  of  latent  or  patent  ambiguity.  The  decision,  therefore,  whe- 
ther right  or  wrong,  is  no  authority  in  this  case,  where  the  question  is 
totally  different. 

*Upon  the  whole,  there  being  no  authority  adverse  to  the  r^^no 
defendants,  analogous  cases  being  in  their  favour,  and  the  admis-  ^ 
sion  of  the  contested  evidence  appearing  to  us  to  be  conducive  to  truth 
and  justice,  we  are  of  opinion  that  it  was  rightly  admitted.  This  is  the 
only  question  which  we  have  to  determine.  If  the  evidence  was  admis- 
sible, the  weight  to  be  given  to  it  was  a  question  for  the  jury. 

But  it  may  be  proper  to  notice  an  argument  much  pressed  at  the 

bar,  that  the  declarations  in  favour  of  AppoUina  Biddulph  are  completely 

outweighed  by  the  subsequent  deliberate  intention  which  the  testator  is 

supposed  to  have  entertained  to  leave  the  premises  in  question  in  fee 

simple  to  his  brother  Francis.     Although  we  should  believe  that  the 

limitation  of  the  premises,  as  first  framed,  was  by  deliberation  and  not 

by  mistake,  this  does  not  show  that  the  testator  had  ever  for  ono 

moment  changed  his  intention  to  make  a  provision  by  his  will  for  Appol- 

lina  Biddulph.     Here,  the  alteration  consists  in  turning  a  devise  in  fee 

of  certain  cottages  to  Francis  Brookes  into  a  limitation  to  him  for  life, 

with  a  remainder  in  fee  to  Appollina  Biddulph.     If  for  a  moment  he 

Intended  she  should  take  no  interest  in  these  cottages,  we  must  recollect 

the  declarations  proved  were  not  that  he  meant  to  leave  these  specific 

cottages  to  her,  only  that  he  meant  to  provide  for  her  by  his  will ;  and 

it  might  easily  have  happened  that  before  he  had  finished  the  writing 

of  his  will,  or  upon  reading  it  over  before  it  was  executed,  he  recollected 

that  he  had  made  no  provision  for  her,  and  that  he  then  introduced  the 

alteration,  with  a  view  to  keep  the  promise  which  he  had  often  made. 

This  seems  much  more  probable  than  that  he  introduced  the  alteration 

after  the  will  was  ^executed,  and  before  it  was  sealed  up  in  the  man-  r^^r*A 

ner  described,  although  it  afterwards  remained  in  his  own  custody.  ^ 

^ot  only  may  all  be  presumed  to  know  the  law  upon  the  subject ;  but 

this  testator  himself  had  executed  a  prior  will,  and  was  acquainted  with 

the  solemnities  required  for  a  valid  devise  of  real  estate.    There  appears 

to  be  no  ground  for  the  conjecture  that  he  might  have  altered  the  will 

after  its  execution,  intending  to  have  it  reattested  and  republished ;  he 

had  an  ample  opportunity  to  have  done  so  if  he  had  so  intended.    There 

seems  every  reason  to  believe  that  he  sealed  up  the  will  immediately 

after  its  execution ;  and  he  certainly  delivered  it  in  a  scaled  packet  a 
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few  weeks  before  his  death  to  Mary  Thornton,  intending  that  it  should 
remain  in  her  custody  till  he  should  commit  the  fatal  act  which  he  then 
meditated. 

We  therefore  think  that  the  jury  were  fully  justified  in  coming  to 
the  conclusion  that  the  alteration  was  made  before  the  will  was  executed. 
If  the  lessor  of  the  plaintiff  had  proved  that  down  to  the  execution  of 
the  will  the  testator  did  not  know  of  the  existence  of  AppoUina  Bid- 
dulph,  or  that  he  had  expressed  a  purpose  to  exclude  her  from  his  will, 
an  answer  would  have  been  given  to  the  evidence  offered  by  the  defend- 
ants to  rebut  the  presumption  that  the  alteration  was  subsequent  to  the 
will ;  but  the  obliterated  words  showing  that  these  premises  had,  at  the 
first  writing  of  this  clause  in  the  will,  been  limited  in  fee  to  Francis, 
afford  a  sufficient  answer.  It  being  quite  certain  that  the  testator 
intended  that  Appollina  Biddulph  should  take  the  premises  after  the 
death  of  Francis,  and  the  intention  appearing  to  us  to  be  testified 
according  to  the  rules  of  law,  we  think  that  she  ought  to  be  allowed  to 
*7R^1  ^®™^^^  ^^  ^^^  ^possession  of  them;  and  that  this  rule  to  enter 
-^  the  verdict  for  the  lessor  of  the  plaintiff  ought  to  be  discharged. 

Rule  discharged,  (a) 

(a)  Reported  by  R.  Hall,  Esq.,  and  C.  Blackburn,  Esq. 

See  Pringle  v.  M'Phenon,  2  Dessaas.  624 ;  the  time  of  exeonUon,  tbey  wiU  be  presamcd 

Wheeler  o.  Bent,  7  Pick.  61 ;  Smith  v.  Fenner,  to  have  been  mode  prior  to  the  act  of  ex.eco- 

1  GaUison,  170.  tion:  WUcoff's  Appeal,  15  Penn'a.  State  Rep. 

When  interlineations  or  erasnres  are  made  281. 
in  a  wUl,  and  no  mention  if  made  of  them  at 


The  Master,  Wardens,  Assistants  and  Fellowship  of  THE  COMPANY 
OF  TOBACCO  PIPE  MAKERS  of  the  Cities  of  LONDON  and 
WESTMINSTER  and  the  Kingdom  of  ENGLAND  and  Dominion 
of  WALES  V.  ROBERT  LODER. 


Debt,  by  a  chartered  Company  suing  in  the  corporate  name,  for  a  penalty  nnder  a  by-law,  made 
under  the  charter. 

The  declaration,  after  stating  provisions  of  the  charter  empowering  the  Master,  Wardens,  aod 
Assistants  of  the  Company,  or  the  greater  number  of  them,  to  make  by-taws  for  the  goTcre- 
ment  of  the  Company  and  every  member  thereof,  and  of  all  other  persons  exercising  the  art 
or  mystery  of,  Ac,  within  England,  and  for  enforcing  such  by-laws  by  penalties,  averred  that, 
by  the  Master  and  the  major  part  of  the  Wardens  and  Assistants,  after  the  acceptance  of  the 
charter,  at  the  Company's  then  place  of  meeting  assembled,  it  was,  according  to  Uie  powers  «if 
the  charter,  for  the  government  as  well  of  the  said  society  as  of  all  such  other  peraoDS,  ordained, 
inter  alia,  that  every  brother  of  the  Company  should  pay  to  the  Master  and  Wardens  for  the 
time  being  to  the  use  of  the  Company  8«.  yearly,  and  every  journeyman  4«.  yearly  to  the  Com- 
pany for  the  use  thereof,  upon  pain  that  every  person  neglecting  to  pay  at  the  quart^ly  coorts^ 
or  to  the  Renter  Warden  within  ten  days,  should  forfeit  and  pay  twice  so  much  to  the  Master 
and  Wardens  for  the  time  being  or  some  of  them ;  and  that  all  lines  should  be  levied  by  the 
beadle  and  Renter  Warden,  or  other  person  to  be  appointed  by  the  Master,  Ae.,  of  the  Corn* 
pany ;  and  that  persons  liable  and  making  default  in  payment  should  be  sued  for  the  same  at 
•the  suit  and  in  the  name  of  the  Master,  Ac  (giving  the  fall  corporate  name  of  the  Company). 
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Arermente,  thai  the  Company  had  never  any  soarce  of  revenue  other  than  the  monejt  reoeira' 

ble  under  the  by-laws,  and  that  the  defendant  was  a  brother  and  liable  to  pay  the  8«.  a  year . 

Breach,  non-payment,  whereby  forfeiture  to  the  double  amount  had  accrued.     Plea  :  Statute 

of  Limitations,  21  Ja.  1,  c.  16. 
field,  on  demurrer  to  the  plea :  That  the  declaration  was  not  objectionable  on  the  ground  of  the 

action  being  brought  in  the  name  of  the  Company,  nor  for  omitting  to  show  that  the  meeting 

which  made  the  by-laws  was  duly  summoned,  and  that  the  major  part  of  each  integral  portion 

of  the  Company  eonenrred  in  the  making. 
And  that  the  cause  of  action  was  within  stat  21  Ja.  1,  c.  16,  s.  3,  and  the  plea  good. 

Debt.     The  coant  stated  that,  by  a  charter  of  15  Gar.  2,  King 
Charles  the  Second,  after  incorporating  the  Tobacco  pipe  makers  by 
the  above  name,  granted  that  there  should  be  one  Master,  four  Wardens, 
*and  fifteen  or  more  Assistants  of  the  said  Society,  to  be  elected  r^mft^* 
in  manner  thereinafter  expressed ;  and  the  •  King,  then,  by  the  ^ 
charter,  nominated  the  first  Master,  and  first  four  Wardens,  to  hold 
office  till  Lady  day  1664,  and  the  first  fifteen  assistants,  and  ordained 
that  the  said  fifteen  persons  so  named  should  be  and  continue  Assist- 
ants of  the  said  Society  for  and  during  their  natual  lives,  if  not  thence 
removed  for  some  reasonable  cause,  and  should  be  aiding,  counselling, 
and  assisting  unto  the  said  Master  and  Wardens  for  the  time  being,  for 
the  better  government  of  the  said  Master,  Wardens  and  Society  and 
every  member  thereof,  and  for  the  establishment  of  good,  reasonable, 
and  wholesome  ordinances,  &c.,  concordant  and  agreeable  to  and  with 
the  laws  of  England,  for  the  well  ordering  and  governing  of  the  whole 
body  of  the  said  Society  and  every  member  thereof.     The  count  then 
stated  that  the  charter  provided  for  the  election  of  the  Master,  and 
that  the  said  «  Master,  Wardens,  and  Assistants,  or  the  greater  part  of 
them,"  should  yearly,  at  their  hall  or  place  of  meeting,  elect,  out  of 
the  said  Assistants,  four  that  shall  be  new  Wardens  of  the  said  Society, 
to  continue  Wardens  of  the  said  Society  until  the  end  and  term  of 
one  whole  year  then  next  ensuing,  and  from  thence  until  sofne  other 
Tueet  person  should  be  elected  and  chosen  into  the  said  office  of  Wai- 
dens,  unless  removed  thence  for  just  cause ;  and  that,  in  case  of  the 
death  or  amotion  of  any  Master  or  Warden,-  the  vacancy  should  be 
filled  up  from  the  Assistants.     And,  in  case  of  the  death  or  removal  of 
an  Assistant,  the  Master,  Wardens,  Assistants,  or  the  greater  number 
of  them,  should  choose  a  successor  out  of  the  Society.     And,  further, 
the  King  granted  to  the  said  Master,  Wardens,  Assistants  and  Sotiety, 
and  their  successors,  that,  it  should  be  lawful  <<  to  and  for  the  said 
^Master,  Wardens,  and  Assistants  for  the  time  being,  or  the  r4c7f*7 
greater  part  of  them,"  from  time  to  time  to  set  or  impose  a  ^ 
reasonable  fine,  not  exceeding  10^.,  upon  any  person  thereafter  elected 
Master,  Warden,  or  Assistant,  and  refusing  to  serve,  and  to  levy  such 
fine  by  distress,  &c.,  <<and  the  same  to  receive  and  keep  to  the  use  of 
the  said  Master,  Wardens,  Assistants,  and  Society,  and  their  succes- 
sors."  And  the  King  further  granted  to  the  said  Master,  Wardens,  and 
Society,  and  their  successors,  that  it  should  be  lawful  <<  to  and  for  the 
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said  Master,  Wardens,  and  Assistants,  and  their  snccessors,  or  tie 
greater  number  of  them,*'  when  and  so  often  as  it  should  seem  needfal 
and  expedient,  to  assemble  themselves  together,  at  or  in  their  hall  or 
place  of  meeting,  and  there,  <<  from  time  to  time,  and  at  all  times  con- 
venient thereafter,  to  treat  and  consult  of,  determine,  constitute,  ordain, 
and  make  any  constitutions,  statutes,  laws,  ordinances,  articles,  and 
orders  whatsoever,  which  to  them,  or  the  greater  number  of  them,  should 
seem  reasonable,  profitable,  or  requisite  for,  touching,  or  concerning  the 
good  estate,  rule,  and  government  of  the  said  Master,  Wardens,  Assist- 
ants, and  Society,  and  every  member  thereof,  and  in  what  order  or 
manner  the  said  Master,  Wardens,  Assistants,  and  Society  of  Tobacco 
Pipe  Makers,  and  all  and  every  other  person  or  persons  using  or  exer- 
cising the  art  or  mystery  of  making  Tobacco  Pipes,"  within  England 
or  Wales,  should  demean  and  behave  themselves,  touching  or  concerning 
the  said  art ;  «  and  all  and  singular  such  pains,  penalties,  and  punish- 
ments, by  fines  and  amerciaments,  or  by  any  of  them,  against  or  upon 
any  offender  or  offenders  which  should  transgress,  break,  or  violate  the 
*7f{Rl  ^^^^  constitutions,  laws,  statutes,  articles,  '''or  ordinances  to  be 

^  made,  ordained,  and  established,  or  any  of  them,  to  provide, 
impose,  and  limit,  and  the  same  and  every  parcel  to  ask,  levy,  take,  and 
receive  by  way  of  distress,  or  otherwise  by  any  lawful  ways  or  means^ 
of  or  against  the  offender  or  offenders,  his  or  their  goods  or  chattels,  or 
any  of  them,  as  the  case  should  require,  and  as  to  the  Master,  Wardens, 
and  Assistants  of  the  said  Society,  or  the  greater  part  of  them,  for  the 
time  being,  should  seem  convenient  and  expedient.  AH  which  lavs, 
ordinances,  constitutions,  orders,  and  articles,  so  to  be  made,"  &c., 
^(  the  King  willed,  and  by  those  presents,  for  him,  his  heirs,  and  suc- 
cessors, did  grant  and  command  to  be  from  time  to  time  and  at  all  times 
observed,  obeyed,  and  performed  in  all  things  as  the  same  ought  to  be 
under  the  reasonable  pains,  penalties,  forfeitures,  and  punishments  in 
the  same  to  be  imposed,  provided,  inflicted,  and  limited,  so  as  the  same 
laws,  statutes,  articles,  and  ordinances,  pains,  penalties,  forfeitures, 
fines,  and  amerciaments,  or  any  of  them,  should  be  not  repugnant  or 
contrary  to  the  laws  and  statutes  of  that  his  realm  of  England,  or  pre- 
judicial to  the  customs  of  the  City  of  London.*'  Further  grant,  unto 
the  Master,  Wardens,  &c.,  that  they  should  have  power  to  elect  one  or 
more  Beadle  or  Beadles.  And,  for  the  better  observation  and  due  per- 
formance of  the  said  ordinances,  acts,  and  statutes,  to  be  made  as 
aforesaid,  the  King  ordained  that  the  several  persona  thereinbefore 
named,  and  all  other  person  or  persons  whatsoever  that  was  and  should 
be  a  member  or  freeman  of  the  said  Society,  should  take  a  corporal 
oath  before  the  Master  and  Wardens,  or  any  two  of  them,  for  the  doe 
performance,  observation,  and  execution  of  all  such  lawful,  reasonable, 
*78Q1  ^^^  wholesome  acts,  statutes,  and  ordinances,  ^as  should  from 

-*  time  to  time  be  made  by  the  said  Master,  Wardens,  and  Assist- 


k. 
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ants,  and  their  successors,  according  to  the  tenor  and  the  true  intent 
of  those  presents,  before  he,  or  they  should  be  permitted  to  exercise 
the  said  trade  as  a  freeman  or  member  of  the  said  Society. 

The  count  then  averred  that,  after  the  making  and  acceptance  of  the 
letteca  patent,  to  wit,  on,  &c.,  <<  at  the  then  place  of  meeting  of  the 
said  City  of  London,  to  wit,  at,"  &c.,  <<  the  then  Master,  and  the  major 
part  of  the  then  Wardens  and  Assistants  of  the  said  Company,  assem- 
bled, convocated,  and  congregated  themselves  together  to  treat  and 
consult  of,  and  determine  certain  ordinances  touching  the  good  estate, 
rule,  and  government  of  the  said  Society,  and  the  demeanor  and  be- 
haviour, as  well  of  the  said  Society  as  of  all  other  persons  fising  or 
exercising  the  said  art  or  mystery  within  the  limits  in  that  behalf  above 
mentioned,  in  certain  matters,  causes,  and  things  concerning  thi:  said 
art  or  mystery  and  the  said  Society ;  and,  the  then  Master  and  the 
major  part  of  the  then  Wardens  and  Assistants  of  the  said  Company 
being  so  there  assembled  together,  it  was  then  and  there  by  them, 
according  to  the  powers  granted  to  them  by  the  said  letters  patent  and 
by  force  of  the  same,  for  the  good  estate,  rule,  and  government  as  well 
of  the  said  Society  as  of  all  such  other  persons  as  aforesaid,  in  the 
behalf  aforesaid,  ordered,  ordained,  established,  and  declared  (amongst 
other  orders  and  ordinances  then  and  there  made)  that  all  the  assem- 
blies of  the  said  Master,  Wardens,  and  Assistants  of  the  said  Company^ 
and  all  assemblies  of  all  the  members  of  the  said  Company,  should  be 
holden  at  some  fit  and  convenient  place,  to  be  appointed  for  that  pur 
pose  by  the  Master,  Wardens,  and  Assistants  of  the  ^said  Com-  r^j^ri 
pany  for  the  time  being,  or  the  greater  part  of  them,  within  the  ^ 
City  of  London,  or  three  miles  of  the  same.  Also,  that  the  Master, 
Wardens,  and  Assistants  of  the  said  Company  should  meet  and  assem- 
ble at  their  place  of  meeting,  to  be  appointed  as  aforesaid,  and  hold  a 
Court  there,  four  times  in  every  year,  once  in  every  quarter  of  the  yeav, 
for  the  transacting  and  managing  the  affairs  and  business  of  the  said 
Company,  which  quarter  days  should  yearly  for  ever  be  upon  the  days 
following:  that  is  to  say,"  &c.  <<  Also,  that  as  well  every  freeman  and 
brother  of  the  said  Company,  within  London  and  Westminster,  and  any 
other  parts,  &c.,  within  England  atd  Wales  as  limited  by  the  said  char- 
ter, either  using  or  not  using  the  said  art,  mystery,  &c.,  should  pay 
yearly,  by  the  name  of  quarterage  money,  to  the  Master  and  Wardens 
for  the  time  being,  to  the  use  of  the  said  Corporation,  the  sum  of  8«. 
yearly,  which  should  be  paid  quarterly  by  equal  portions :  and  every 
journey  man  or  journey  woman  of  the  said  Company,  who  should  bo 
kept  or  set  on  work  by  or  with  any  member  or  members  thereof,  should 
pay  4«.  yearly,  at  the  four  quarter  days  aforesaid,  by  equal  portions  to 
the  said  Company,  for  the  use  thereof:  and  that  the  same  quarterage 
should  be  paid  at  their  said  quarterly  assemblies  in  the  place  of  meeting  . 
aforesaid,  upon  pain  that  every  person  refusing  or  neglecting  to  pay 

2R 
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his  or  her  quarterage  at  the  said  quarterly  courts,  or  to  the  Renter 
Warden  irithin  the  space  of  ten  days  after  any  of  th^  said  quarterly 
meetings,  according  to  the  rates  aforesaid,  should  forfeit  and  pay  twice 
so  much  as  should  be  at  any  time  in  arrear  and  not  paid  to  the  Master 
and  Wardens  for  the  time  being  or  some  of  them.     Also,  that,  if  any 
^---,  person  who  should  be  chosen  Master  of  the  said  Company,  and 
■*  *liable  by  the  charter  thereof  to  serve  the  said  office,  should 
refuse  to  undergo  or  accept  the  same,  or  to  take  the  oath  of  office  ap- 
pointed by  the  said  ordinances  for  him  to  take,  such  last-mentioned 
person,  for  every  such  refusal  to  undergo  or  accept  the  said  office  or  to 
be  sword  in  form  aforesaid,  should  forfeit  and  pay  to  the  said  Company 
for  the  use  thereof,  10/.    And  that,  if  any  person  who  should  be  chosen 
to  be  a  Warden  should  refuse  to  accept  the  said  office,  or  to  take  the 
oath  in  that  behalf,  he  should  forfeit  and  pay  to  the  said  Company,  for 
the  use  thereof,  6Z.  IBs.  4d. :  And  that,  if  any  person  chosen  Assistant 
should  in  like  manner  refuse,  he  should  forfeit  and  pay  to  the  said  Com- 
pany, for  the  use  thereof,  5Z.  6«.  8d.     Also  that,  if  any  person  or  per- 
sons free  of  the  said  Company,  or  using,  exercising,  or  following  the  said 
art,  mystery,  &c.,  within  London  and  Westminster,  and  any  other  parts, 
&c.,  within  England  and  Wales,  as  appointed  by  the  aforesaid  charter, 
being  specially  required  thereunto  should  obstinately  and  wilfully  refuse, 
upon  convenient  summons  and  warning  given,  either  to  appear  or  meet 
at  any  general  or  particular  court  or  meeting  at  the  place  of  public 
assembly  for  the  said  Company,  to  be  appointed  by  the  Master  and 
Wardens  thereof  for  the  time  being,  or  to  pay  or  bear  his  or  their  rate- 
able part  and  parts  of  all  such  assessments,  Jevies,  impositions,  and 
common  charges  whatsoever,  for  any  duties  to  the  King's  Majesty,  or 
to  the  benefit,  advantage,  credit,  or  emolument  of  the  said  Company, 
or  to  bear  or  perform  any  public  office  or  service  meet  and  decent  to  be 
borne  or  performed  by  the  like  brothers  or  members  of  the  said  Com- 
pany, or  by  him  or  them,  that  then  every  person  so  refusing,  &c.,  should 
forfeit  and  pay  for  every  such  refusal  101.     Also,  that  the  younger 
^^-^^  Warden  of  the  said  *Company  should  be  called  the  Renter 
'^^  Warden  thereof,  and  (accompanied  by  the  beadle  for  the  time 
being  of  the  said  Company)  should  gather  and  receive  all  the  rents, 
quarterages,  penalties,  forfeitures,  sum  and  sUms  of  money  due  and  to 
be  due  unto  the  said  Company  without  further  or  other  warrant.   Also, 
that  the  official  oath  to  be  taken  by  each  of  the  Assistants  of  the  said 
Society,  that  is  to  say,  upon  the  Holy  Evangelists,  should  be  in  the 
form  following :  that  is  to  say"  : — The  form  of  the  oath  was  then  set 
out ;  on  which  nothing  turned. 

<(  And  also  that  all  fines,  issues,  forfeitures,  amerciaments,  impositions, 
and  other  sums  of  money  whatsoever  lost  or  forfeited  or  payable  for, 
or  in  respect  or  in  consequence  of,  the  breach  of  any  law,  ordinance,  or 
Of der  in  those  laws  and  ordinances  contained,  should  be  from  time  to 
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time  taken,  levied,  and  received  of  the  person  and  persons  offending  by 
the  beadle  and  Renter  Warden  for  the  time  being,  or  other  person  to  be 
appointed  by  the  Master,  Wardens,  and  Assistants  of  the  said  Company 
for  the  time  being,  or  the  greater  part  of  them ;  which  said  fines,  issues, 
forfeitures,  amerciaments,  impositions,  and  all  other  sums  as  aforesaid 
should  bo  paid  over,  go,  remain,  and  be  had,  taken,  possessed,  and  kept 
by  the  said  Master  and  Wardens  successively  to  and  for  an  addition  of 
stock  to  the  said  Company,  or  be  by  them  otherwise  employed  as  occa- 
sion should  serve,  for  the  public  use,  benefit,  and  advantage  of  the  said 
Company  and  their  successors  for  ever.  And,  in  default  of  payment 
of  any  such  fines,  issues,  forfeitures,  amerciaments,  impositions,  and 
such  other  sums  as  thereinbefore  mentioned,  to  the  said  beadle  and 
Renter  Warden  for  the  time  being,  or  such  other  person  to  be  appointed 
by  the  Master,  Wardens,  or  Assistants,  as  aforesaid,  all  and  every  per- 
son and  persons  liable  to  pay  the  same  should  *be  sued  and  pro-  r^^irq 
secuted  for  the  same  in  any  of  the  Courts  of  Record  of  His  then  ^ 
present  Majesty  or  His  successors  at  Westminster,  by  action  of  debt 
at  the  suit  and  in  the  name  of  The  Master,  Wardens,  Assistants,  and 
Fellowship  of  the  Company  of  Tobacco  Pipe  Makers  of  the  Cities  of 
London  and  Westminster,  and  the  Kingdom  of  England  and  Dominion 
of  Wales,  as  the  case  should  be  and  require." 

Averment :  That  the  said  Company  have  not,  nor  ever  had,  any  other 
revenue  or  source  of  revenue,  except  the  moneys  receivable  and  received 
under  and  by  virtue  of  the  said  laws  and  or4inances ;  and  that  such 
revenue,  at  the  time  of  the  making  of  the  said  laws  and  ordinances, 
was  not,  nor  at  any  time  since  hath  been,  more  than  sufficient  to  pay 
and  satisfy  the  reasonable  expenses,  ordinary  and  casual,  of  the  said 
Company.  Further  averments :  That  the  orders  so  made  were  read  and 
ratified  by  Lord  Eldon,  then  Lord  Chancellor,  Sir  Charles  Abbott, 
then  Lord  Chief  Justice  of  the  King's  Bench,  and  Sir  Robert  Dallas, 
then  Lord  Chief  Justice  of  the  Common  Pleas.  The  count  then  stated 
that  defendant  became  a  brother  and  freeman  of  the  Society  in  1828, 
and  was  liable  to  pay  quarterage  thenceforth.  Breach :  Non-payment 
of  quarterages,  whereby  defendant  had  forfeited  and  become  liable  to 
pay  plaintiffs  double  the  amount  of  such  quarterages. 

Plea,  as  to  so  much  as  was  claimed  for  quarterage  previous  to  1844 : 
<'That  this  is  an  action  of  debt  grounded  upon  a  contract  without 
specialty ;  and  that  the  causes  of  action  in  the  introductory  part  of 
this  plea  mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  to 
the  plaintiff  within  six  years  next  before  the  commencement  of  this 
suit :"  verification. 

Demurrer.     Joinder. 

*The  demurrer  was  argued  in  Hilary  vacation.(a)  [*774 

(a)  Febninry  14th ;  before  Pattkson,  Wiqhtmav,  and  Erlb,  Js.  (CoLBRiDOCf  J.,  havlDg  left 
the  Court);  and  February  15th,  before  Patteson,  Colkrioge,  and  WiQuntxv,  Js. 
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Joseph  AddisoTiy  for  the  plaintiffs. — The  by-law,  being  approTed  by 
the  Lord  Chancellor  and  the  two  Chief  Justices,  according  to  the 
provisions  of  stat.  19  H.  7,  c.  7,  is  binding  on  the  defendant,  who,  as 
is  averred,  has  become  a  brother  and  freeman  of  the  Society.  The 
main  question  is  whether  the  plea  is  good.  Stat.  21  Ja.  1,  c.  16,  s.  3, 
enacts  that  <<  all  actions  of  debt  grounded  upon  any  lending  or  contract 
without  specialty"  shall  be  brought  <<  within  six  years  next  after  the 
cause  of  such  actions  or  suit,  and  not  after."  The  question  is,  whether 
debt  for  a  penalty  for  infringing  a  by-law  can  be  said  to  be  «<  grounded 
on  any  lending  or  contract  without  specialty  V  The  by-law  derives  its 
validity  from  the  charter,  which  is  of  record.  The  debt  therefore  is 
grounded  on  a  record.  The  by-law  is  like  an  act  done  under  a  power, 
which  is  <<  deemed  to  be  done  by  the  grantor  of  the  power,  and  to  have 
its  validity  from  him,  and  not  from  the  person  that  executes  it ;"  Mid- 
dleton  V.  Crofts,  2  Atk.  650,  661.  The  authorities  establish  that  stat. 
21  Ja.  1,  c.  16,  8.  3,  does  not  apply  to  actions  of  debt,  unless  founded 
on  something  in  the  nature  of  a  lending.  Thus  it  does  not  apply  to 
debt  on  an  award;  Hodsden  v.  Harridge,  2  Saund.  64.  There  are 
many  other  instances,  collected  in  5  Bac.  Abr.  225,  tit.  Limitation  of 
Actions,  (D)  3,  (7th  ed.).  Most  of  these  are  now  included  in  the  limi- 
tation clause,  sect.  3,  of  stat.  8  &;  4  W.  4,  c.  42 ;  but  not  the  present 
case. 

^---,  *Udally  contr^. — Assumpsit  will  lie  to  recover  a  sum  due  upon 
-*  a  custom ;  Mayor,  &c.,  of  London  v.  Gorry,  2  Lev.  174 ;  and  on 
a  by-law ;  The  Barber  Surgeons  of  London  v.  Pelson,  2  Lev.  252  :  and 
in  Company  of  Feltmakers  v,  Davis,  1  B.  &;  P.  98,  it  seems  to  have  been 
assumed  that  assumpsit  lay  on  a  by-law.  That  shows  that  the  contract 
IS  not  founded  on  a  specialty ;  if  it  were,  assumpsit  would  not  lie.  The 
action  is  founded  on  the  parol  contract  of  the  defendant,  who,  on 
becoming  a  member  of  the  Society,  contracted  to  obey  its  laws.  [Pat- 
TESON,  J. — It  might  be  said  in  the  same  way  that  the  fine  of  a  copyholder 
Avas  due  on  account  of  a  contract  implied  by  his  admission.  WionTMAX, 
J. — That  assumpsit  will  lie  is  not  the  test  whether  the  action  is  within 
stat.  .21  Ja.  1,  c.  16,  s.  3;  for  assumpsit  might  have  been  brought  on 
the  award  in  Hodsden  v,  Harridge,  2  Saund.  61,  as  the  submission  was 
not  under  seal.]  The  Legislature  would  have  included  debt  on  a  by-law 
in  stat.  3  &  4  W.  4,  c.  42,  s.  3,  if  it  had  not  been  already  provided  for 
by  stat.  21  Ja.  1,  c.  16,  s.  3.  Then,  the  declaration  is  bad.  The 
approval  of  a  bad  by-law  does  not  make  it  good ;  Com.  Dig.  By-Law 
(C  6).  This  by-law  is  made  at  a  meeting  of  the  Master  and  major  part 
of  the  Wardens  and  Assistants.  But  such  a  meeting  was  not  competent 
to  make  by-laws,  unless  the  whole  were  summoned  in  their  distinct 
capacity,  so  as  to  have  an  opportunity  to  attend ;  Rex  v.  Mayor  of  Car- 
lisle, 1  Strange,  385.  That  is  not  averred.  Again,  it  is  said,  that  the 
by-law  is  made  by  the  major  part  of  the  Master,  Wardens,  and  Assist 
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ants.  But  it  ought  to  be  shown  that  it  was  made  by  the  major  part 
of  each  integral  portion  of  the  Society ;  Rex  v.  Miller,  6  T.  R.  268* 
^Besides,  the  by-law  itself  is  bad ;  The  London  Tobacco  Pipe  r^.^t'^ 
Makers*  Company  v.  WoodroflFe,  7  B.  &  C.  838  (E.  C.  L.  R.  vol.  ^  ■ 
14).  [Erle,  J. — The  reason  given  in  that  case  for  holding  the  by-law 
bad  is  that,  <<  as  there  is  no  statement  from  which  we  can  collect  that 
the  rightful  expenditure  of  the  Company  requires  any  such  contribution, 
this,  which  is  in  the  nature  of  a  tax  upon  the  Company,  cannot  be  sup* 
ported."(a)  There  is  in  this  declaration  an  averment  inserted  for  the 
purpose  of  obviating  that  objection.(i)]  The  action  is  brought  in  the 
name  of  the  Company.  It  ought  to  have  been  in  the  name  of  the 
Master  and  Wardens,  to  whom  the  penalty  is  payable ;  Company  of 
Feltmakers  v.  Davis^  Piper  v.  Chappell,  14  M.  &  W.  624,  644.t  [Pat- 
TESON,  J. — The  by-law,  as  set  out  in  this  declaration,  does  not  unam- 
biguously say  to  whom  the  penalty  is  to  be  paid.]  Lastly,  the  by-law 
is  bad,  as  it  leaves  the  money  at  the  disposal  of  the  Master  and  War- 
dens. The  charter  gives  the  government  to  the  Master,  Wardens,  and 
Assistants.  A  by-law  altering  the  persons  in  whom  a  trust  is  by  the 
charter  reposed  is  void ;  Regina  v.  Governors  of  Darlington  School,  6 
Q.  B.  682,  717  (E.  C.  L.  R.  vol.  61). 

Addisonj  in  reply. — ^First,  as  to  the  Statute  of  Limitations.  The  cir- 
cumstance that  assumpsit  may  lie  for  a  forfeiture  under  a  by-law  is 
not  conclusive;  for  the  forfeiture  would  be  a  good  consideration  for 
ah  express  promise,  though  it  is  not  such  a  duty  as  would  raise  an 
implied  promise.  In  The  Barber  Surgeons  of  London  v,  Pelson  the  (][ues- 
tion  arose  on  demurrer ;  the  declaration  alleged  a  promise :  that  must 
now  be  taken  to  have  *been  an  express  promise.  The  other  case  r^i^^^ 
cited  from  Levinz  is  more  fully  reported  in  Yentris ;  (c)  the  action  '- 
was  brought  for  the  duty  of  scavage,  that  is,  for  a  customary  payment 
which  it  was  the  defendant's  duty  to  pay,  and  for  which  the  plaintiff 
might  declare  on  an  indebitatus  assumpsit:  here  the  action  is  for  a 
penalty.  The  silence  of  stat.  8  &;  4  W.  4,  o.  42,  s.  3,  as  to  penalties 
under  by-laws,  if  intentional,  shows  only  that  they  were  regarded  as 
arising  on  specialties :  if  the  omission  was  unintentional,  the  Court  can- 
not supply  it.  Secondly,  as  to  the  action  being  brought  in  the  name 
of  the  Company,  and  the  form  of  the  declaration.  The  Court  will  not 
on  general  demurrer  assume  that  the  Company  was  not  congregated  on 
proper  notice.  Then,  the  action  was  not  for  quarterage,  but  for  penal- 
ties which  the  by-law  directs  to  be  paid  « to  the  Master  and  Wardens 
for  the  time  being  or  some  of  them,''  a  form  of  expression  which  treats 
the  Master  and  Wardens  merely  as  collectors ;  and  by  a  subsequent  part 
of  the  by-law  all  penalties  are  to  be  levied  and  received  by  <<  the  beadle 

(a)  7  B.  A  C.  853  (E.  C.  L.  R.  vol.  U).  (6)  Ante,  p.  773. 

(c)  Major,  Ac,  of  LoDdon  v.  Qorry,  2  Lev.  174;  S.  G.  as  The  City  of  London  v.  Goree,  1 
Yestr.  298. 
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and  Renter  Warden  for  the  time  being,  or  other  person  to  be  appointed 
bj  the  Master,  Wardens,  and  Assistants  of  the  said  Company  for  the 
time  being,  or  the  greater  part  of  them  ;"  which  merelj  provides  a  mode 
of  collection :  and  it  is  expressly  added  that,  in  default  of  payment,  the 
persons  liable  shall  be  sued  <<  at  the  suit  and  in  the  name  of  the  Master, 
Wardens,  Assistants,  and  Fellowship,"  &c.,  giving  the  full  corporate 
name  and  style  of  the  Company.  There  was  no  such  direction  as  this 
in  any  of  the  cases  cited  in  Groves  v.  Colby,  9  A.  &  E.  356,  374  (E.  C. 
i^^-r^-y  I^<  K.  vol.  36):  and  the  *Court  in  that  case  carefully  abstained 
■*  from  giving  any  opinion  whether  the  corporation  at  large  could 
maintain  an  action.  [Wightman,  J. — The  person  who  neglects  to  pay 
his  quarterage  is  to  forfeit  twice  as  much :  must  not  the  same  persons 
sue  for  the  double  quarterage  as  would  sue  for  the^  single  quarterage 'f] 
That  payment  is  to  be  made  to  <<  the  Master  .and  Wardens  of  the  said 
Company  for  the  time  being,  to  the  use  of  the  said  corporation."  The 
fallacy  of  the  argument  on  the  other  side  consists  in  regarding  the 
Master  and  Wardens  as  trustees  rather  than  as  agents  :  but  the  latter 
view  seems  the  more  correct  when  it  appears  that  the  freeman's  quar- 
terage of  Ss.  is  made  payable  to  the  Master  and  Wardens  for  the  use 
of  the  Company,  whilst  the  journeyman's  quarterage  of  4«.  is  made  paya- 
ble <<  to  the  said  Company,  for  the  use  thereof,"  and  that  both  classes 
of  payments  are  to  be  made  at  the  quarterly  courts  or  to  the  Renter 
Warden,  and  the  forfeiture  of  double  is,  for  both  classes,  to  be  paid  to 
the  Master  and  Wardens  or  some  of  them.  In  Company  of  Feltmakers 
V.  Davis,  1  B.  &  P.  98,  the  count  alleged  a  forfeiture  to  the  Master  and 
Wardens  to  the  use  of  the  said  Company,  and  did  not  disclose  any  pro- 
vision that  suits  should  be  brought  in  the  name  of  the  Company ;  and 
the  language  of  the  judgment  implies  that  the  by-law  was  faulty  for 
want  of  such  a  provision.  Lastly,  as  to  the  validity  of  this  by-law. 
There  is  no  authority  to  the  effect  that  a  by-law  providing  for  the  neces- 
sary support  of  the  Company  by  a  reasonable  tax  upon  the  members 
may  not  be  good.  Here  the  declaration  expressly  avers  that  the  Com- 
pany had  no  other  means  of  support,  which  brings  the  present  case 
*77Q1  *^i^bin  Taverner's  Case,  T.  Raym.  446,  and  distinguishes  it  from 
■^  The  London  Tobacco  Pipe  Makers*  Company  v,  Woodroffe,  7  B. 
&  C.  838  (E.  C.  L.  R.  vol.  14),  where  that  fact  did  not  appear. 

Cur.  adv.vuit 

Patteson,  J.,  in  this  term  (May  2d),  delivered  the  judgment  of  the 
Court. 

The  question  raised  by  the  demurrer  to  the  plea  is,  whether  the 
Statute  of  Limitations,  21  Ja.  1,  c.  16,  s.  3,  barring  all  actions  of  debt 
grounded  on  any  lending  or  contract  without  specialty,  after  six  years, 
applies  to  an  action  of  debt  for  a  penalty  due  under  a  by-law. 

For  the  plaintiff,  it  Avas  contended  that  the  action  is  grounded  on  the 
by-law;    and,  inasmuch  as  the   by-law  derives  its  validity  from  the 
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charter  under  irhich  it  is  made,  and  as  the  charter  is  under  the  great 
seal,  and  of  record,  the  action  of  debt  grounded  thereon  is  not  grounded 
on  a  contract  without  specialty,  and  so  not  barred  by  the  above-men- 
tioned statute.  For  the  defendant,  it  was  argued  that  the  liability  in 
question  was  grounded  on  the  consent  to  become  a  member  of  the  Com- 
pany so  as  to  incur  all  the  liability  imposed  upon  its  members ;  that 
such  consent  was,  in  effect,  a  contract  without  specialty ;  and  so  the 
action  thereon  would  be  barred  in  six  years  after  the  cause  of  action 
^vas  complete.  This  argument  was  supported  by  several  cases.  In 
Mayor,  &c.,  of  London  v,  Gorry,  2  Lev.  174,  it  was  held  that  assumpsit 
could  be  maintained  for  money  due  for  scavage  by  custom,  although 
the  jury  found  that  there  was  no  express  promise.  In  The  Barber 
*  Surgeons  of  London  v,  Pelson,  2  Lev.  252,  it  was  held  that  r^^o^ 
Indebitatus  assumpsit  lay  for  money  forfeited  to  the  Company  ^ 
under  a  by-law.  This  case  is  in  point  for  the  defendant,  unless  it  is 
distinguished  upon  the  supposition  that,  upon  demurrer  to  the  declara- 
tion, an  express  promise  was  to  be  assumed:  but,  inasmuch  as  the 
judgment  is  stated  to  be  founded  on  the  Mayor,  &c.,  of  London  v. 
Gorry,  in  which  the  jury  found  there  was  no  express  promise,  it  seems 
to  us  that  the  opinion  of  the  Court  rested  upon  thp  nature  of  the 
liability,  and  not  on  the  supposition  of  an  express  promise.  In  Com- 
pany of  Feltmakers  v.  Davis,  1  Bos.  &  P.  102,  Eyre,  C.  J.,  says  that 
the  claim  to  a  penalty  under  a  by-law  arises  upon  something  in  the 
nature  of  a  specialty :  but  he  does  not  afiSrm  that  it  is  grounded  upon 
a  specialty ;  and  the  passages  that  follow  indicate  that  assumpsit  might 
in  his  judgment  be  maintained.  In  The  London  Tobacco  Pipe  Makers* 
Company  v.  Woodroffe,  7  B.  &  C.  838,  852  (E.  C.  L.  R.  vol.  14),  the 
objection,  that  the  charter  was  inadequate  to  bind  all  the  Tobacco  Pipe 
Makers  of  the  Kingdom,  was  overruled,  upon  the  ground  that  it  was 
binding  upon  the  defendant  by  reason  of  his  having  consented  to  become 
a  member  of  the  Company.  The  Court,  thereby,  recognised  the  princi- 
ple that  the  liability  under  the  by-law  is  founded  upon  consent,  which 
is  in  the  nature  of  a  simple  contract. 

It  was  further  contended  for  the  defendant  that  the  Legislature  con- 
sidered the  claim  to  money  forfeited  under  a.  by-law  to  be  barred  by 
Stat.  21  Ja.  1,  c.  16,  s.  3,  because,  when  stat.  3  &  4  W.  4,  c.  42,  was 
passed,  creating  a  limitation  to  various  causes  of  action  omitted  from 
the  *former  statute,  the  present  cause  of  action  would  have  been  r^^a^ 
included  therein  if  the  former  statute  had  not  been  considered  to  ^ 
have  comprised  it,  it  being  unreasonable  to  suppose  that  an  indefinite 
liability  without  limitation  was  intended  to  be  left  in  respect  of  the 
cause  of  action  now  in  question. 

Upon  considering  these  reasons  and  authorities  we  have  come  to  the 
conclusion  that  the  defendant  is  entitled  to  our  judgment  on  this  plea 
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The  objections  to  the  declaration  were  in  our  opinion  answered :  but, 
as  we  think  the  plea  valid,  it  is  unnecessary  to  discuss  them  in  detail. 

Judgment  for  the  defendant.(a) 

(a)  Reported  by  R.  Hall,  Esq.,  and  C.  Blackbarn,  £«q. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
The  QUEEN  v.  The  Mayor,  Aldermen,  and  Citizens  of  LICHFIELD. 

A  Treaaary  order  for  compensation  to  an  officer  of  a  corporation,  dismissed  after  the  passing  cf 
Stat  5  A  6  W.  4,  c.  76,  is  not  necessarily  bad  bccaose  it  directs  the  compensation  to  b«  ealea- 
lated  from  a  bygone  time ;  for,  under  ss.  66,  67,  the  compensation  may  be  distribated  orer  s 
period  of  years,  and  consist  partly  of  a  gross  sum  for  arrears. 

Bat  sncb  order  is  bad,  and  a  nallity,  if  on  the  face  of  it,  or  by  comparison  with  the  Treaeniy 
minute  directing  the  order  to  issue  (such  minute  being  before  the  Court  on  return  to  a  mandA- 
mus  to  execute  a  compensation  bond),  it  appear  that  Uie  compensation  is  partly  glren  for  a 
period  during  which  the  party  still  held  the  office. 

So  held  by  the  Court  uf  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench. 

Mandamus.  The  writ,  as  it  is  abstracted  in  the  after-mentioned 
*7891  j^^g™®'^^  ^^  ^^^  Court  of  *Exchequer  Chamber  (which  gives 
-^  every  material  statement),  was  as  follows. 

(<  The  mandamus,  to  the  Mayor,  Aldermen,  and  Citizens  of  Lichfield, 
recites  a  previous  peremptory  mandamus  (a)  to  the  council  of  that  city 
stating  that,  at  the  passing  of  the  Municipal  Corporation  Act,  6  W.  4, 
c.  76,  Charles  Simpson,  the  prosecutor,  had  the  office  of  Town  Clerk ; 
that  he  was  reappointed  to  the  office  after  the  passing  of  the  act,  and 
continued  to  be  such  until  the  20th  January,  1844,  when  he  was  re* 
moved,  and  was  entitled  to  compensation  to  be  assessed  by  the  council : 
that  the  council  took  into  consideration  and  disallowed  it;  and  the 
recited  writ  then  commanded  them  to  assess  an  adequate  compensa- 
tion :  That  the  council  assessed  as  a  compensation  the  annual  sum  of 
SOL  is.  Sd. :  that  the  prosecutor  appealed  to  the  Lords  Commissioners 
of  the  Treasury,  who  heard  the  appeal,  and,  on  the  31st  of  March,  1849, 
ordered  that  the  said  C.  Simpson  should  receive  the  sum  of  501.  18». 
3(2.  per  annum,  such  annuity  to  commence  on  the  9th  September,  1835 : 
that  the  order  was  duly  signed,  and  became  valid,(i)  and  was  trans- 
mitted to  the  Mayor;  and  also  that  notice  was  given  thereof  to  the 
prosecutor :  And  the  mandamus  then  commands  the  Mayor,  Aldermen^ 
and  Citizens  to  execute  and  deliver  to  the  prosecutor  a  bond  or  obliga- 
tion in  a  sufficient  penalty  for  the  payment  to  him  of  the  said  hit- 
mentioned  annuity  to  commence  from  the  9th  September,  1835." 

(a)  24th  Jane,  1845.  For  some  of  the  proceedings  in  this  matter,  see  Regina  r.  Town  CouBril 
of  Lichfield,  10  Q.  B.  534. 

(6)  "  And  the  said  order  then  and  there  hecame  and  was  a  complete,  valid,  and  final  order 
upon  the  said  appeal,  and  binding  on  all  parties." 
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The  return  to  the  present  mandamus  was  thus  stated  *in  the  r^nc^o 
same  judgment :  "  The  Corporation  return  that,  before  any  *• 
order  was  made  by  the  Lords  Commissioners  on  appeal,  namely,  on 
the  28d  March,  1849,  a  Treasury  minute  was  made,  which  is  set  out  at 
Iength,(a)  and  states  the  average  of  five  years'  profits  of  the  office  prior 
to  .the  passing  of  the  Municipal  Corporation  Act,  on  which  they  calcu- 
late the  annual  amount  to  be  97Z.  7«.  4d.,  and,  making  a  deduction  of 
disbursements,  fix  two-thirds  as  the  annual  compensation,  being  equal 
to  502.  18«.  2d.y  and  order  an  annuity  of  that  amount  to  be  paid,  to 
commence  on  the  9th  September,  1835,  and  that  an  order  should  be 
drawn  up  to  that  effect,  and  delivered  to  the  Mayor  with  a  copy  of 
that  minute.  The  order  is  also  set  out;  and  the  return  then  avers 
that  the  minute  and  order  did  not  truly  express  the  true  intent  and 
meaning  of  the  Commi3sioners  in  making  the  same,  and  that  the  date 
of  the  9th  September  was  inserted  by  mistake  and  inadvertence  of  the 
Commissioners,  and  with  intent  that  the  prosecutor  should  receive  such 
annuity  from  the  day  he  ceased  to  hold  the  office  of  town  clerk ;  and 
that  the  date  was  inserted  under  the  belief  that  the  9th  September  was 
that  day.  The  return  then  states  that,  on  the  Slst  March,  a  copy  of 
the  said  minute  was  transmitted  to  the  prosecutor,  Mr.  Simpson,  and 
also  a  copy  of  the  material  part  of  it  {b)  to  the  Mayor.  It  then  states 
that,  on  the  10th  April,  1849,  the  Lords  Commissioners  discovered 
their  error,  and  the  same  Lords  Commissioners  ({?)  made  a  second 
minute,  which  is  set  '*'out,  correcting  that  error,  and  ordering  r^PTQA 
the  annuity  to  commence  from  the  day  of  the  prosecutor's  quit-  ^ 
ting  office ;  and  that  a  letter  was  sent  to  Mr.  Simpson  notifying  that 
correction.  The  return  then  goes  on  to  state  that,  on  the  20th  April, 
1849,  at  a  meeting  of  the  council,  it  was  ordered  (cl)  that  the  amount 
of  50{.  88.  2d.  should  be  granted  and  secured  by  a  bond  or  obligation 
under  the  common  seal  of  the  Corporation,  commencing  on  the  20th 
January,  1844,  the  day  when  the  prosecutor  ceased  to  hold  the  office ; 
and  that  they  had  always  been  ready  to  execute  that  bond.  The 
return  admits  the  matters  recited  in  the  peremptory  mandamus  to  be 

true."(c) 

The  return  also  set  forth,  verbatim,  the  claim  of  compensation,  deli- 
vered by  Simpson  to  the  Council,  dated  25th  July,  1844,  and  his  appeal 
to  the  Lords  Commissioners,  June  8th,  1846,  in  which  he  stated  that 
he  <<  was  removed  from  the  office  on  the  20th  day  of  January,  1844  f 
and  the  defendants  stated  in  conclusion  :  <<  That  we  have  not  prepared 

(a)  See  p.  784y  post 

(b)  OmiUing  only  the  flnal  words  from  "Let  an  order  be  prepared**  to  "copy  of  this  minate;" 
p.  786,  post 

(e)  "Thereapon  and  within  a  reasonable  time  in  that  behalf  thereafter,  (hat  is  *o  say  on  the 
nth  day  of  April,  a.i>.  1849/' 
{d)  The  return  averred  notice  of  sncb  order  to  the  proseontor. 
(e)  There  was  an  express  averment  to  this  eifeot  in  the  retnm. 


784    REGINA  v,  MAYOR  OF  LICHFIELD.    Ex/Ch.  E.  T.  1851. 

and  executed  such  a  bond  as  in  the  within  writ  mentioned,  conditioned 
for  the  payment  of  the  said  annuity,  commencing  from  the  9th  day  of 
September,  1835,  because  of  the  matters  and  things  hereinbefore  in 
this  our  return  mentioned." 

The  Treasury  minute  of  March  23d,  as  set  out  on  the  return,  was  as 
follows. 

**  My  Lords  hare  under  cooBideratioii  the  whole  of  the  papen  relative  to  the  appeal  of  Mr. 
Charles  Simpson  against  the  award  of  the  Town  Council  of  the  borough  of  Lichfield  npoa  bu 
claim  to  compensation  in  oonsequenoe  of  the  loss  of  the  office  of  town  clerk  of  that  KoroogL 

Mr.  Simpson's  *claim  has  been  divided  by  him  into  the  four  foUowing  beads:  tIl 
*7851   1*  For  general  business  of  the  corporation.    2.  For  other  business  as  town  clerk.  3.  For 

loss  of  bnsiness  under  Paving,  Ao.,  Acts.  i.  For  loss  of  professional  emoluments  arisiiig 
out  of  the  office  of  town  clerk.  The  elaim  has  been  investigated  by  the  Town  Coundl  of  Um 
borough,  who  have  forwarded  to  my  Lords  the  notes  taken  at  the  viv&  voce  examinstioa  of  3lr.  ^ 
Simpson  before  the  Council.  From  this  document,  which  puts  my  Lords  into  complete  possesKon 
of  all  the  circumstances  of  the  case,  it  i^pears  that  Mr.  Simpson  has  modified  the  chum  be  ori- 
ginally preferred  (in  July  1844),  and  has  excluded  from  his  computations  all  emoluments  exoefi 
those  received  during  the  five  years  next  preceding  the  9th  September,  1835,  being  the  daj  oa 
which  the  Municipal  Corporation  Act  came  into  operation  in  Lichfield.  The  Council  have  exeladed 
from  the  Ist  head  of  Mr.  Simpson's  claim  (for  general  business  of  the  corporation)  a  chsrgc  of 
211.  annually  for  salary  of  the  town  clerk,  upon  the  ground  that  the  sum  was  never  actasUj 
received  by  Mr.  Simpson,  but  was  invariably  paid  over  to  Mr.  Dyott,  who  acted  as  his  assistuL 
Their  Lordships  do  not  concur  with  the  Town  Council  as  to  the  ground  on  which  they  exdikie 
this  salary :  but,  inasmuch  as  Mr.  Simpson  has  admitted  that  he  paid  it  to  another  penoo  for 
value  received  in  services,  my  Lords  consider  that  it  should  be  deducted  from  the  gross  emolo- 
ments  of  the  town  clerk  as  a  disbursement  of  his  office.  The  other  items  under  this  head  (Xo.  1) 
are  allowed  by  the  Town  Council  after  correcting  eertain  errors  of  charge  which  the  prodnctioa 
of  vouchers  at  the  examination  rendered  proper.  With  respect  to  the  2d  head  of  the  claim  (for 
other  business  as  town  clerk),  the  Council  allowed  aU  that  was  included  in  the  annexed  elaim  of 
Mr,  Simpson,  and  my  Lords  concur  therewith.  The  Council  wholly  disallowed  the  claim  nsd« 
under  the  3d  head,  for  loss  of  business  under  Paving  Act,  Ac.  As  it  appears,  howercr,  that, 
since  the  year  1806,  that  business  has  been  performed,  and  the  emoluments  attached  to  it  enjoyed, 
by  the  person  who  held  the  office  of  town  clerk,  their  Lordships  are  of  opinion  that  such  enola- 
ments  fall  within  the  principle  and  meaning  of  the  Treasury  minute  of  10th  September,  lS3o; 
and  they  therefore  admit  the  claim  of  Mr.  Simpson  to  compensation  under  that  head.  Accord- 
ing to  Mr.  Simpson's  last  statement,  the  receipts  under  the  head  (No.  3)  amounted  to  2S5i.  4c 
M. :  but,  as  my  Lords  cannot  allow  the  sum  of  70/.,  one  of  the  items  included  therein,  they  hare 
ieducted  that  amount,  leaving  155^  4«.  6d,  only.  With  regard  to  the  4th  head  (for  loss  of  pro- 
fessional emoluments  arising  out  of  the  office  of  town  clerk)  of  Mr.  Simpson's  claim,  which  th« 
Town  Council  also  wholly  disallow,  my  Lords,  after  considering  Mr.  Simpson's  explaaatioo  is 
his  examination  before  the  Council,  do  not  consider  that  he  is  entitled  to  compensation  for  (be 
loss  of  any  part  of  those  emoluments.  The  olaim  is"  (as)  <' allowed  by  my  Lords  will  thertfort 
be  as  follows,  viz. — 

♦Average  of  Five  Years.  £     ♦.  d. 

*786]       1st  Head  of  Claim 282    1  1 

2d          Ditto               ...                 49  11  0 

3d          Ditto              .                 155    4  6 


5)486  16 


»7    7    4 
Deduct  ac  a  disbursement  of  office  the  sum  allowed  to  Mr.  Dyott  for 
his  services 21    0    0 


76    7    4 


Two-thirds  of  which  is 50  18    2 


Let  an  order  be  prepared  accordingly  for  their  Lordships'  signature,  awarding  the  sun  of  dO^- 
18«.  2d.  per  annum  to  Mr.  Simpson  for  the  loss  of  his  office  of  town  clerk,  Ac,  of  the  borosfh 
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of  Lichfield ;  such  annuity  to  eoramenoe  from  the  9th  September,  1835 :  and,  when  eompleted, 
let  it  be  transmitted  to  the  Mayor  of  Lichfield^  together  with  a  copy  of  this  minute. 

The  order  was : 

«We,  the  undersigned/'  Ac,  <'ha?ing/'  Ac,  <' considered  the  appeal  of  Mr.  Charles  Simpson 
an^inst  the  determination  of  the  Council  of  the  borough  of  Lichfield  on  his  claim  to  compensa- 
tion for  the  salary,  fees,  or  emoluments  of  his  oflSce  of  town  clerk  of  that  borough,  and  having 
had  regard  to  the  manner  of  his  appointment  to  the  said  oflBee,  and  his  term  and  interest  therein, 
and  all  other  circumstances  of  the  case,  do  hereby,  in  pursuance  and  under  the  authority  of  the 
said  Act,  order  and  determine  that  the  sud  Charles  Simpson  should  receive  50/.  18f.  2d,  per 
annum,  «uch  annuity  to  commence  from  the  9th  of  September,  1835,  and  to  continue  for  his  life, 
as  a  compensation  for  the  salary  and  emoluments  of  the  said  oflice.    Given,"  Jtc. 

The  second  minute  was : 

"  Let  the  order  be  correctod,  to  commence  from  the  day  on  which  Mr.  Simpson  censed  to  hold 
the  oflSco  of  town  clerk,  and  returned  to  the  Mayor  of  Lichfield.  Acquaint  Mr.  Simpson  that 
his  annuity  is  to  eommenoe  from  the  day  of  his  ceasing  to  hold  the  office  of  town  clerk  in  lieu 
of  the  date  specified,"  Ac  (in  the  first  minuto). 

"^The  return  stated  that  the  correction  in  the  order  was  made  r^r-nfr 
(within  a  reasonable  time  after  the  making  of  the  second  minute)  ^ 
by  striking  out  the  words  «the  9th  September,  1835,"  and  substituting 
the  words  «the  day  on  which  he  ceased  to  hold  the  said  ofiBce.*'     The 
date,  and  Commissioners'  names,  continued  the  same. 

To  this  return  the  prosecutor  demurred,  assigning  several  causes, 
and,  among  others,  « that  it  does  not  sufficiently  appear  in  or  by  the 
said  return  that  the  said  Lords  Commissioners'*  «  had  any  jurisdiction, 
power,  or  authority  to  alter  the  said  order  in  manner  and  form  as 
alleged  in  the  said  return,  aft<3r  the  said  order  had  been  made,  signed, 
and  communicated  as  in  the  writ  mentioned.*'     Joinder. 

The  demurrer  was  argued  in  the  Court  of  Queen*s  Bench  in  Easter 
Term,  1850,(a)  by  WhateUy  for  the  Crown  and  Keating  for  the  de- 
fendants. The  decisions  in  this  Court  and  the  Exchequer  Chamber 
being  confined  to  a  single  point,  the  discussion  of  which  sufficiently 
appears  from  the  judgment,  it  is  not  thought  necessary  to  report  the 
arguments. 

Patteson,  J.(() — The  question  depends  on  sect.  66  of  stat.  5  &  6  W. 
4,  c.  76.  There  are  no  words  there  expressing  in  what  manner  the 
compensation  is  to  be  awarded,  whether  by  payment  of  let  gross  sum 
simply  (which  perhaps  can  hardly  be  contended  for,  inasmuch  as,  by 
sect.  67,  the  payment  is  to  be  secured  by  bond),  or  by  an  annuity,  or 
partly  by  one  and  partly  by  the  other.  The  compensation  is  to  be  for 
the  salary,  &c.,  of  the  office  which  the  party  <<  shall  so  cease  to  holdf 
and  *a  party  who  has  been  reappointed,  but  has  been  after-  r^nou 
wards  removed  under  the  provisions  of  the  Act,  is  put  on  the  ^ 
same  footing  as  to  compensation  with  one  who  has  been  deprived  of 
his  office  immediately  on  the  passing  of  the  Act.  That  cannot  mean 
ihat,  where  an  officer  has  been  reappointed  and  then  removed,  he  is  to 
have  compensation  from  the  time  of  the  Act  passing.     Looking  at  the 

(a)  April  27th.  (£)  Only  two  Judges  were  in  Court. 
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whole  enactment,  it  seems  to  me  that,  whenever  the  compensation  h 
made,  if  it  is  made  by  way  of  annuity,  that  should  be  by  annuitj 
commencing  only  from  the  time  when  the  party  ceases  to  hold  office. 
There  is  no  jurisdiction  to  give  further  compensation :  if  there  were,  it 
might  as  well  run  from  the  childhood  of  the  party.  The  first  order  is 
therefore  bad:  for  the  writ  shows  that  the  prosecutor  was  deprived 
only  in  1844,  whereas  the  annuity  is  ordered  to  commence  in  1835: 
and  we  could  not  support  it,  even  if  there  were  no  correction.  The 
second  order  was  clearly  made  to  correct  a  mistake  which  the  Commis- 
sioners seem  to  have  fallen  into  as  to  the  time  at  which  the  deprivation 
occurred.  Whether,  if  the  first  order  were  good,  it  could  be  altered, 
is  a  more  difficult  question.  If  I  were  obliged  to  decide  it,  I  should 
rather  be  inclined  to  hold  that  the  analogy  of  an  arbitration  does  not 
apply.(a)  It  seems  to  me  that  the  Corporation  were  willing  to  execute 
suoh  a  bond  as  they  could  be  called  on  to  give :  it  is  suggested  that 
their  opposition  is  now  vexatious :  that  the  real  intent  of  the  Commis- 
sioners was  to  give  an  annuity  for  several  years  as  an  indemnification 
for  the  loss  of  the  interest  possessed  by  the  prosecutor.  I  think  all 
that  appears  negatives  this.  One  would  not  wish  to  cast  an  imputation 
*''M^  ^^  cither  party.  There  is  a  hardship  on  the  ♦prosecutor,  cer- 
-*  tainly.  But  I  think  that  the  first  order  is  not  good,  and  that 
we  must  give  judgment  for  the  defendants, 

WiQHTMAN,  J. — The  question  turns  on  the  66th  section,  which  con- 
templates three  several  states  of  things ;  abolition  of  the  office  by  the 
Act,  an  immediate  removal,  and  a  removal  not  immediate.  Where  the 
party  is  displaced  at  the  time  of  the  Act  passing,  this  compensation 
must  run  from  that  time.  The  question  now  is,  whence  it  most  ron 
when  he  is  turned  out  after  being  reappointed.  It  is  said  that  the  words 
near  the  end  of  sect.  66,  « in  like  manner  as  if  he  had  been  forthwith 
removed,''  show  that  the  compensation  is  to  be  reckoned  from  the  same 
time  in  each  case.  That  clearly  is  not  so :  the  words  apply  only  to  the 
manner  and  form  of  giving  the  compensation :  it  is  plain,  beyond  doubt, 
that  he  cannot  claim  compensation  for  loss  of  office  in  respect  of  a  time 
during  which  he  enjoys  the  office.  The  question  therefore  arises  on  the 
first  order :  and,  upon  the  best  opinion  I  can  form,  it  is  clear  to  me  that 
it  is  bad,  and  ought  to  have  taken  eiFect  only  from  the  time  when  the 
prosecutor  ceased  to  hold  office ;  not  retrospectively.  The  compensation 
may  be  made  by  way  of  annuity :  indeed  the  provision  for  giving  a  bond 
appears  to  have  direct  reference  to  such  a  mode.  On  the  whole  of  the 
proceedings  here,  we  find  that  the  Commissioners,  on  the  appeal,  allow 
two-thirds  of  the  annual  profits  on  an  average  of  five  years ;  and  ther 
give  an  annuity  for  that  sum  to  commence  from  the  time  of  the  Act 
passing.  Clearly  that  is  beyond  the  intention  of  the  Act.  The  Com- 
missioners seem  to  have  discovered  their  mistake,  and  to  have  corrected 

(o)  See  p.  702,  note  (o),  post. 
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it  in  chirteen  days.  Still  the  question  arises,  Was  the  first  order  bad 
altogether  ?  If  it  was,  the  Corporation  is  ^entitled  to  judgment,  r^frqf^ 
for  a  mandamus  cannot  issue  upon  it.  If  the  order  was  bad  only  ^ 
30  far  as  it  exceeded  the  jurisdiction,  that  is  what  the  second  order 
seems  to  point  to.  Whether  the  first  order  was  bad  altogether,  or  so 
far  only  as  respects  the  time  between  the  passing  of  the  Act  and  the 
deprivation,  is  not  now  material ;  for  in  either  case  the  Corporation  is 
entitled  to  judgment.  I  agree  with  my  brother  Pattsson  that  we  need 
not  consider  whether  it  was  in  the  power  of  the  Commissioners  to  cor- 
rect an  obvious  mistake  in  fact ;  but  I  am  much  inclined  to  think  that 
this  might  be  done.  Judgment  for  defendants. 

Judgment  was  entered  up  in  the  Court  of  Queen's  Bench :  <<  That 
the  said  return*'  «is  good  and  sufficient  in  law,  and  that  the  said  Mayor, 
Aldermen,*'  &c.,  <<  do  depart  hence  without  day  in  this  behalf;  and  that 
the  said  Mayor,  Aldermen,"  &c.,  «do  recover  against  the  said  Charles 
Simpson  the  sum  of  107Z.  Ss,  8d.  for  their  costs  by  them  laid  out,"  &c., 
«^  in  and  about  their  defence,"  &c. 

The  prosecutor  brought  error  in  the  Exchequer  Chamber,  and  assigned 
errors  in  the  common  form  as  to  the  judgment  and  award  of  costs ; 
praying  that  the  judgment  might  be  reversed,  and  that  he  might  be 
restored  to  all  things,  &c. ;  and  that  the  Court  of  Error  would,  in 
addition,  give  the  same  judgment  upon  the  record  and  proceedings  and 
matters  aforesaid  which  the  said  Court,  &c.,  before  the  Queen  herself 
ought  to  have  given  in  that  behalf,  pursuant  to  the  statute(a)  in  such 
case,  &c.     Joinder  in  error. 

The  points  stated  by  the  prosecutor  in  the  margin  of  *the  r^tirg-t 
error  book  were :  1.  That  the  Lords  of  the  Treasury  had  juris-  ^ 
diction,  under  stat.  5  &  6  W.  4,  c.  76,  s.  66,  to  make  such  an  order  as 
that  of  March  31st,  1849.  2.  That  they  had  no  jurisdiction  afterwards 
to  alter  such  order  in  the  manner  stated  in  the  return ;  they  were  then 
functi  officio.  3.  That  the  judgment  is  not  according  to  stat.  6  &  7 
Vict.  c.  67,  8.  1 :  that,  where  a  judgment  is  founded  on  the  insufficiency 
of  the  writ  and  not  on  the  sufficiency  of  the  return,  it  should  be  expressed, 
and  costs  awarded  accordingly.(i) 

The  writ  of  error  was  argued  in  Hilary  vacation  (February  8d)  1851 , 
before  Mauls,  Cresswbll,  Williams,  and  Talfourd,  Js.,  and  Parks, 
Alderson,  Platt,  and  Martin,  Bs.,((?)  by  WhateUy  for  the  plaintiif 
in  error,  and  Keating  for  the  defendants  in  error.  All  that  is  material 
in  the  argument  will  appear  by  the  judgment  of  the  Court  and  the  notes 
Bubjoined.  Cur.  adv*  vuU. 

(«)  6  4  7  Viet  e.  67,  i.  2. 

(6>  This  point  WM  itftted  in  Uit  argnment  for  tht  plaintiff  in  error,  bntwu  not  afUrwards 
n'>tioe<L  Platt,  B.,  laid :  If  the  writ  would  be  good  in  the  abeenee  of  a  retarn,  it  is  not  bad 
fwcAnne  a  good  retnm  is  made  to  it» 

(c)  Williams  and  Talfourd,  Ji.,  left  the  Court  during  the  argnment 

VOL.  XVI.— 61  2  S 


791    REaiNA  r.  MAYOR  OF  LICHFIELD.    Ex.  Cn.  E.  T.  1851. 

Jadgment  was  delivered  in  this  term  (April  29th),  by  Parke,  B. 

This  case  came  before  the  Court  on  a  writ  of  error  from  the  Queen's 
Bench,  who  gave  judgment  for  the  defendant  on  a  demurrer  to  a  retiirn 
to  a  mandamus.  (His  lordship  then  stated  the  substance  of  the  man- 
damus and  return ;  see  pp.  782,  783,  ant^.)  To  this  return  there  is  a 
special  demurrer. 

On  the  argument  in  the  Court  of  Queen's  Bench,  my  brothers  Pat- 
TSSON  and  Wightman  gave  no  conclusive  opinion  on  the  question 
*7<)91  ^^^^^^^  ^^  ^^  competent  for  *the  Lords  Commissioners  of  the 
•^  Treasury  to  alter  their  order  after  it  was  made  and  published, 
by  correcting  a  mistake  of  fact,  but  decided  the  demurrer  against  the 
prosecutor  on  the  ground  that  the  original  order  was  bad,  as  the  Lords 
Commissioners  had  no  power,  under  the  statute  5  &  6  W.  4,  c.  76,  s. 
66,  to  give  a  compensation  by  way  of  annuity  for  loss  of  office  before 
the  time  that  the  prosecutor  was  actually  removed  from  that  oflBce. 
On  this  judgment  a  writ  of  error  was  brought,  and  argued  before  us. 

On  the  argument  it  was  contended :  1.  That  the  order  was  valid.  2. 
That  the  Lords  of  the  Treasury,  having  once  made  and  published  it  to 
the  parties  affected  by  it,  were  functi  officio,  and  could  not  afterwards 
vary  it  though  for  the  purpose  of  correcting  a  mistake  of  fact,(a)  the 
^-QQ-i  order,  when  completed,  being  "  binding  on  ♦all  parties"  by  the 
-^  terms  of  the  statute.  Upon  the  latter  question  we  think  it 
unnecessary  to  give  any  opinion,  because,  after  a  very  full  considera- 
tion of  the  first  question,  we  agree  in  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  order  of  the  Lords  Commissioners  of  the 
Treasury,  so  far  as  relates  to  making  the  annuity  payable  retrospect- 
ively beyond  the  21st  January,  1844,  was  void.  If  we  look  at  the  order 
itself  as  set  out  in  the  mandamus,  and  to  that  alone,  we  should  not 
think  it  void.  By  the  66th  section  of  c.  76  of  stat.  6  4;  6  W.  4,  every 
officer  who  shall  be  in  any  office  of  profit  at  the  time  of  the  passing  of 
the  Act,  who  shall  be  removed  under  its  provisions,  shall  be  entitled  to 

(a)  On  this  point  Whateley  cited  Rex  v.  Amery,  1  Anstr.  178,  183 :  &nd  the  following  eases  u 
to  correction  of  awards :  Henfree  v.  Bromley,  6  East,  309 ;  Irvine  v.  Elnon,  8  East,  H;  Ward  r. 
Dean,  Z  B,  A  Ad.  234  ,*  Phillips  v.  Evans,  12  M.  A  W.  309 ;  Faller  v.  Fenwick,  3  Com.  B.  764. 
As  to  amendment  by  courts :  Bex  v.  Carlile,  2  B.  A  Ad.  971.  [Parks,  B.,  mentioned  Jones  r. 
Jones,  5  Bowl.  A  L.  628.]  Keating  contended  that  (ss  far  as  appeared  by  the  record)  the  ord«r. 
in  its  erroneous  form,  though  it  reached  the  prosecutor,  bad  never  been  commnaicated  to  the 
Connoil,  and  therefore  it  might  be  amended.  [Grebswkll,  J. — I  do  not  know  from  the  reeord 
that  the  order  itself  was  ever  incorrect  It  was  right  in  form ;  only  the  Commissioners  bad  made 
a  mistake  of  fact :  namely,  as  to  the  time  of  dismissal.]  The  order,  UIl  rectified,  may  be  con- 
sidered as  incomplete.  [Mauls,  J. — The  Commissioners  made  an  order;  and  then  a  second 
order  which  thby  chose  to  oaU  final.  Parks,  B. — The  prosecutor  ought  to  have  shown  that  the 
order  was  amended  before  it  went  out  of  the  power  of  the  Lords  Commissioners.  The  qeestioa 
is  whether  that  sufficiently  appears.  Aldbrson,  B. — It  is  not  enough  that  the  order  was 
^mended  before  the  defendants  got  it] 

In  the  argument  below  reference  was  made  to  In  re  Hall  and  Hinds,  2  Man.  k  G.  847 ;  Hagg?r 
«.  Baker,  14  M.  A  W.  9 ;  Hutchinson  o.  Shepperton,  13  Q.  B.  955.  And,  as  to  the  qnestioB  wh«. 
ther  the  order  might  be  good  for  one  part  and  bad  for  the  resty  reference  waf  made  'n  Q.  B.,  ta 
In  the  matter  of  Marshall  and  Dresser,  3  Q.  B.  878. 
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have  an  adequate  compensation,  to  be  assessed  by  the  council,  for  the 
salary,  foes,  and  emoluments  of  the  office  Trhich  he  shall  cease  to  hold, 
regard  being  had  to  the  manner  of  his  appointment  to  the  office,  his 
term  and  interest  therein,  and  all  the  other  circumstances  of  the  case : 
and,  in  the  event  of  an  appeal,  the  Lords  Commissioners  of  the  Trea- 
sury may  thereupon  make  «such  order  as  to  them  shall  seem  just;" 
and  such  order,  signed  by  three  or  more,  « shall  be  binding  on  all 
parties."  Under  this  provision  the  Lords  of  the  Treasury  might  make 
an  order  to  pay  a  sum  in  gross  by  way  of  compensation,  or  an  annuity 
for  life  or  for  a  less  time,  or  make  the  annuity  commence  at  a  future  or 
by-gone  time.  They  are  left  with  a  complete  discretion  on  the  subject, 
to  be  exercised  with  a  view  to  all  the  circumstances,  including  the  state 
of  the  corporation  funds  and  the  position  of  the  appellant.  In  some 
cases  it  may  be  just  to  both  parties,  and  more  convenient  to  one  or 
both,  to  receive  or  to  pay  a  principal  sum ;  in  others  an  annuity :  and 
the  commencement  and  the  continuance  of  the  annuity,  and  its  amount, 
may  be  varied  with  ^perfect  equity  in  each  particular  case.  The  r^^^nq* 
order  itself  set  out  in  the  mandamus  appears  to  us  therefore  to  ^ 
be  valid,  though  it  commences  from  the  9th  September,  1835,  and  the 
plaintiff  in  error  was  not  removed  until  January,  1844;  because, 
instead  of  awarding  a  sum  in  gross  as  a  compensation,  the  Lords  Com- 
missioners might  be  presumed  to  have  thought  fit  to  distribute  the 
burthen  more  equally,  by  making  the  compensation  payable  by  way  of 
annuity :  yet  not  altogether  so,  but  partly  by  a  sum  in  gross,  viz.,  the 
arrears  which  are  payable  instanter,  and  partly  by  annual  payments. 
Such  an  arrangement  would  be  within  the  scope  of  the  power  given  to 
them  by  the  Act,  and  would  therefore  be  legal  and  valid.  But  it  is 
clear  that  the  Legislature  never  intended  the  Lords  of  the  Treasury  to 
have  power  to  make  a  compensation  to  the  officer  for  the  loss  of  the 
salary,  fees,  and  emoluments  of  an  office  during  the  time  when  he  had 
not  lost  it,  but  continued  in  the  full  enjoyment  of  its  profits :  and  there- 
fore, if  the  order  had  on  the  face  of  it  expressly  stated  that  the  Lords 
thought  fit  to  give  the  appellant  501.  ISa.  2d.  for  the  loss  of  office  for 
eight  years  and  upwards  from  September,  1885,  to  January,  1844,  that 
part  of  the  order  would  be  ultra  vires,  and  bad.  Though  they  may 
exercise  their  discretion  as  to  the  quantum  and  mode  of  payment  of  the 
compensation  for  the  loss  of  the  profits  of  office,  they  have  no  right  to 
give  a  compensation  for  profits  not  lost. 

The  question  in  the  case,  then,  is,  whether  the  order  is  valid,  look- 
ing at  the  Treasury  minute,  28d  March,  1849,  set  out  in  the  return 
and  made  before  the  order.  It  contains  the  resolution  of  the  Lords  of 
the  Treasury  to  make  the  order ;  and  the  order  is  averred  to  have  been 


[♦795 


made  in  pursuance  thereof;  and  a  copy  of  the  minute,  ♦as  well 
as  the  order  itself,  is  by  the  memorandum  ordered  to  be  trans- 
mitted to  the  Mayor ;  and  a  copy  of  the  minute  was  in  fact  transmitted 
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to  the  appellants.  Two  questions  then  arise.  1.  Can  we  read  the 
Treasury  minute  in  conjunction  with  the  order,  and  explain  one  by  the 
other :  and,  2,  So  reading  it,  what  is  the  effect  ?  We  think  that  it  iras 
clearly  intended  by  the  Lords  that  one  document  should  explain  the 
other,  as  there  is  an  order  to  transmit  a  copy  of  it  with  the  order  itself; 
and  we  do  not  see  any  reason  why  that  intention  should  not  be  carried 
into  effect.  We  ought  not  to  require  strict  technical  formality  in  such 
a  proceeding.  The  two  instruments  being  read  together,  it  appears 
that  the  Lords  ascertained  the  annual  average  profits  for  five  years 
before  the  passing  of  the  Act  to  be  762.  Is,  4d. ;  and  they  deduct  one 
third  (no  doubt  in  f  espect  of  the  exemption  of  the  appellant  hereafter 
from  all  further  trouble  and  loss  of  time  which  the  actual  ex^ebe  of 
the  office  would  have  cost  him) ;  and  they  fix  the  annual  net  amount  at 
502.  18«.  2d,y  which  the  Lords  direct  to  be  the  amount  of  the  anniiity. 
We  do  not  feel  any  doubt,  from  the  language  of  the  minute,  that  the 
Lords  considered  SO?.  I89.  2d.  a  year  to  be  the  full  compensation  dae 
to  the  appellant  for  the  loss  of  each  year's  profits  respectively:  and 
therefore,  as  they  have  awarded  that  sum  for  each  year  from  the  9th 
September,  1835,  they  have  awarded  compensation  for  a  time  for  which 
they  had  no  power  to  give  it,  namely,  a  time  during  which  the  appellant 
held  the  office  and  enjoyed  the  profits  of  it.  Taking  the  minute  and 
order  together,  it  is  equivalent  to  an  award  by  the  Lords  of  the  Trea- 
sury that,  for  the  loss  of  the  profits  of  the  office  from  September  9th, 
*7Q81  ^^^^'  ^^  Jaxiuary  '^'SOth,  1844,  being  eight  years  and  four  months, 
^  he  should  have  at  the  rate  of  502.  18«.  2d.  a  year,  and  an  an- 
nuity of  the  same  amount  for  the  following  years.  For  the  period  of 
time  between  the  9th  September,  1835,  and  January  20th,  1844,  they 
had  no  power  to  make  any  compensation  at  all ;  and,  pro  tanto,  their 
award  is  bad. 

We  think,  therefore,  that  the  judgment  of  the  Queen's  Bench  is 
right,  and  ought  to  be  affirmed.  Judgment  affirmed. 


DOE  on  the  demise  of  HUDSON  t^.  The  LEEDS  and  BRADFORD 

Railway  Company.    AprU  23. 

A  raUway  eompany  were  empowered  by  their  speehd  Act  (prior  to  the  Lands  Claiuef  CoawUdft- 
tion  Ac^  1846)  to  pnrchase  lands  for  their  undertaking  by  agreement  with  the  kadewacri  or 
on  assessment  of  the  yalne  by  a  jniy,  to  be  summoned  for  the  porpoaa.  If  the  laadovaer 
reftised  to  accept  the  sam  agreed  upon  or  awarded,  the  Company  were  authorised  to  depeait  it 
in  the  Bank  to  the  credit  of  the  party  entitled,  and  thereupon  the  interest  in  the  Uad  vu  to 
▼est  absolutely  in  the  CompaiFf.  They  were  not  to  enter  upon  any  lands  without  hariag  ^ 
or  deposited  tiie  purchase  or  corapensatten  money,  unless  by  ooosent  of  the  landowner;  bat, 
subject  to  these  and  the  other  provisions  of  the  act,  they  were  empowered  to  make  and  sisic- 
lain  the  raUway  in  the  line  and  upon  the  lands  described  by  their  plsns  and  bo^  of  refaeser, 
and  for  that  purpose  to  enter  upon  and  take  such  lands. 
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The  Company  required  certain  landa  of  H.  for  the  porposes  of  their  Aot ;  and  it  was  agreed 
between  them  and  him  that  the  amount  of  compensation  sod  purchase-money  should  be 
ascertained,  not  by  a  jury,  but  by  ordinary  arbitration.  H.  permitted  Uie  Company  to  enter 
upon  the  land,  and  commence  their  works  there,  pending  the  reference.  An  award  was  made ; 
but  the  parties  then  disagreed  as  to  the  oonveyaoce  by  which  it  was  to  be  carried  into  effect : 
and  H.  brought  ejectment 

Held :  that  he  could  not  now  treat  the  Coippaoy  as  trespassers,  but  must  seek  his  remedy  against 
them  ander  the  award. 

Ejectment  for  land  in  the  township  of  Leeds,  in  Yorkshire.  On  the 
trial,  before  Cresswell,  J.,  at  the  York  Spring  Assizes,  1851,  the 
material  fact^  appeared  to  be  as  follows. 

Hudson,  the  lessor  of  the  plaintiff,  was  the  owner  of  mills  called 
King*8  (or  Queen's)  Mills,  which  were  worked  by  water,  conveyed 
through  a  goit  from  the  river  Aire. 

The  Leeds  and  Bradford  Railway  Company,  ^incorporated  by  r^irq^ 
Stat.  7  &  8  Vict.  c.  lix.,  local  and  personal,  public  (Royal  assent,  '- 
4th  July,  1844),(a)  gave  Hudson  *notice,  under  the  powers  of  r^fjqo 
their  act,  that  they  required  to  purchase  of  him  the  land  which  ^ 

(a)  Stat  7  A  8  Vict  e.  lix.,  "  for  making  a  railway  from  Leeds  to  Bradford,  with  a  branch  to 
tbe  North  Midland  Bailway."    The  following  seotions  were  commented  upon  in  the  argument. 

Sect  137.  "  And  be  it  enacted.  That,  subject  to  the  provisions  of  this  actr  it  shall  be  lawful 
for  the  Company  to  agree  with  the  owners  of  the  lands  which  they  are  hereby  authorized  to  enter 
into  and  take  for  the  purposes  of  the  railway  for  the  absolute  pu^hase  for  a  consideration  in 
money  of  any  saeh  lands,  or  raoh  parts  thereof  as  they  shall  think  proper,  and  of  all  subsisting 
leases  therein,  and  of  all  rent  charges,"  Ac,  "  and  of  all  commonable  or  other  rights  to  which 
such  lands  may  be  subject,  and  all  other  estates  or  interests  in  such  lands  of  what  kind  soever/' 
Sect  153.  *'  And  for  the  purpose  of  providing  for  the  payment  and  application  in  certain  oases 
of  the  purchase-money  or  compensation  to  be  paid  in  respect  of  any  such  lands  not  belonging  to 
parties  under  disability,  be  it  enacted,  That  in  the  following  cases  (that  is  to  say),  if  the  owner 
of  any  such  lands  or  of  any  interest  therein,  on  tender  of  the  purchase-money  or  compensation 
either  agreed  or  awarded  to  be  paid,  refuse  to  accept  the  same,  or  if  any  such  person  fail  to 
make  out  a  title  to  the  lands  in  respect  whereof  such  purchase-money  or  compensation  shall  be 
payable,  or  to  the  interest  therein  claimed  by  him,  to  the  satisfaction  of  the  Company,  or  if  such 
ow^ner  be  gone  out  of  the  kingdom,  or  cannot  be  found,  or  be  not  known,  or  refuse  to  convey  or 
release  sach  lands  as  directed  by  the  Company,  it  shaU  be  lawful  for  the  Company  to  deposit  the 
purchase -money  or  compensation  payable  in  respect  of  such  lands  or  any  interest  therein  in  the 
Bank  of  England,  in  the  name  and  with  the  privity  of  the  Aecountaut-Qeneral  of  the  Court  of 
Chancery,  to  be  placed  to  his  account  there  to  the  credit  of  the  parties  interested  in  such  lands 
(describing  them,  so  far  as  the  Company  can  do),  subject  to  the  control  and  disposition  of  the 
»aid  Court;  and  upon  receipt  of  such  money  the  cashier  of  such  Bank  shall  give  to  the  Company, 
or  to  the  party  paying  in  such  money,  a  receipt  for  such  money,  specifying  therein  for  what  and 
for  whose  use  (described  as  aforesaid)  the  same  shaU  have  been  received,  and  in  respect  of  what 
purchase  the  same  shall  have  been  paid  in,  and  thereupon  all  the  interest  in  such  lands  in  respect 
whereof  such  purchase-money  or  compensation  shall  have  been  deposited  shall  vest  absolutely  in 
the  Company." 

Sect  158  enacts  :  ''That  the  Company  shall  noty  except  by  consent  of  the  owner  and  occupier, 
enter  upon  any  lands  which  shall  be  required  to  be  purchased  or  permanently  used  for  the  pur- 
poses of  this  Act  until  they  shall  either  have  paid  to  every  party  having  an  interest  in  such 
lands,  or  deposited  in  the  Bank  of  Bngland  in  the  manner  herein  mentioned,  the  purchase- 
money  or  compensation  ^reed  or  awarded  to  be  paid  to  such  parties  respectively  for  their 
respective  interests  therein."  Proviso  for  entiy  without  oonsent,  for  the  purpose  merely  of 
•nrTeying  and  taking  levels ;  compensation  to  be  made  for  damage  thereby  to  the  owners  or 
oocapiers. 

6«et  161  and  several  following  olanses  provide  for  assessment  of  compensation  by  a  Stajp 
where  tbe  Company  require  to  imrehase  lands  which  they  are  authorised  by  the  special  aot  to 
t^e,  and  the  amount  of  oompensation  is  not  agreed  npoi^ 

2b2 
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was  the  subject  of  this  action,  and  part  of  the  river  and  goit  adjoining; 
and  that  if  he  did  not  treat,  or  differed  with  the  Company  as  to  com 
pensation  for  his  interest,  or  for  damage,  the  amount  would  be  deter* 
mined  by  a  jury.  Afterwards,  it  was  settled  between  the  parties  that 
the  compensation  should  be  ascertained,  not  under  the  clauses  on  that 
head  contained  in  the  special  Act,  but  under  an  ordinary  agreement  of 
reference.  An  agreement  was  executed  accordingly.  May  29th,  1845, 
between  Hudson  and  the  Company.  It  recited  that  Hudson  was  the 
owner  of  the  mills  and  goit,  and  of  about  a  rood  of  land  in  the  town- 
ship of  Leeds  abutting  on  a  certain  weir  (described),  which  land  had 
hitherto  been  used  by  Hudson  as  an  approach  to  the  said  weir  and  a 
♦7QQ1  y*^^  *^  dress  stones  for  *repairing  it :  That  the  Company  re- 
^  quired  to  purchase  the  said  land  for  the  purposes  of  the  railway, 
and  also  to  carry  their  railway  over  the  weir  and  over  a  considerable 
portion  of  the  goit :  that  it  was  apprehended  that  the  contemplated 
railway  works  would  not  permanently  divert  the  water  from  the  mills ; 
but,  as  it  could  not  then  be  ascertained  how  far  the  said  works  voold 
injuriously  affect  Hudson's  property,  it  had  been  agreed :  *>*•  That  the 
amount  of  compensation  to  be  paid  to  him  by  the  said  Company  for 
the  same  and  such  privilege  of  covering  over  the  river,  weir,  and  goit, 
and  of  using  the  same  when  so  covered  over,  as  the  said  E.  Hudson  is 
entitled  to  grant,  or  is  interested  in,  shall  be  referred  to  arbitration  in 
manner"  after  mentioned :  And  it  was  thereby  covenanted  between  the 
parties  that  it  should  be  referred  to  two  persons  named,  or,  if  thej 
could  not  agree,  to  an  umpire,  named,  « to  ascertain  and  fix  the  amount 
of  compensation  to  be  paid  to  the  said  E.  H.  by  the  said  Company  in 
respect  of,  1.  The  said  piece  of  land  so  required  as  aforesaid,  and 
such  privilege  of  covering  over  (as  above) ;  2.  The  permanent  damage 
(if  any)  done  by  the  railway  works  to  the  said  mills ;  3.  Any  other 
damage,  whether  temporary  or  permanent,  that  may  be  occasioned  to 
the  property  of  the  said  E.  H.,  by  reason  of  the  execution  of  the  rail- 
way works,  except  only  such  compensation  in  respect  of  temporary 
damage  to  the  said  mills  as  may  be  payable  to  the  tenants  thereof:" 
That  Hudson  should  make  a  good  title  to  the  land,  &c.,  and  furnish  an 
abstract :  «  That  the  said  Company  shall  be  at  liberty  to  take  posses- 
sion of  the  said  piece  of  land,  and  to  proceed  with  the  other  works, 
immediately  after  the  said  arbitrators  and  umpire  have  inspected  and 

Sect.  236  eDftcto :  ''  Tb&t,  subject  to  the  proviAions  and  restriotions  in  this  act  eontained,  it 
shall  be  lawful  for  the  Company  to  make  and  maintain  the  said  railway  and  works  in  the  lise 
and  upon  the  lands  delineated  and  described  on  the  plans  and  in  the  books  of  reference  bereiB- 
after  mentioned  or  in  the  schedule  hereto,  and  for  that  purpose  to  enter  upon,  take,  and  use  fseli 
of  the  lands  so  delineated  and  described  as  shall  be  necessary  for  making  and  constmctiog  the 
sud  railway  atad  works." 

Sect.  313  enacts :  **  That  after  the  expiration  of  seven  years  from  the  passing  of  this  act  all  th« 
powers  hereby  granted  to  the  Company  for  executing  the  railway,  or  otherwise  in  relation  tkttt- 
to,  shall  cease  to  be  exercised,  except  as  to  so  much  of  the  railway  as  shall  then  be  completed, 
and  except  such  powers  as  shaU  hereby  be  declared  to  be  continued  for  a  longer  period." 
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examined  the  said  land  and  premises,  and  to  continue  such  *in-  p^cqaa 
spcction  and  examination  from  time  to  time  until  the  completion  *- 
thereof.  That  the  said  arbitrators  shall  make  their  award  in  respect 
of  the  premises  not  earlier  than  one  year  nor  later  than  two  years  after 
the  said  railway  and  works  shall  have  been  commenced  in  the  land  and 
premises  mentioned ;  and  the  amount  of  compensation  to  be  fixed  by 
the  said  arbitrators  or  umpire  shall  be  paid  to  the  said  E.  Hudson,  his 
heirs  or  assigns,  within  two  calendar  months  from  the  publication  of 
such  award,  with  interest,"  &c. :  And  Hudson  covenanted  to  abide  by 
the  above  stipulations,  and  cause  a  proper  conveyance  in  fee  simple  to 
be  executed,  &c. 

The  Company  were  let  into  possession  immediately  after  the  signing 
of  this  agreement ;  and  they  afterwards  began  their  works  upon  the 
land.  Some  delay  having  occurred  in  proceeding  upon  the  arbitration, 
a  new  agreement  was  made  in  December,  1847,  extending  the  time  for 
making  the  award  to  1st  August,  1848.(a)  The  Company,  in  the  pro- 
secution of  their  works,  made  a  tank  on  land  which  they  had  purchased 
from  The  Leeds  and  Liverpool  Canal  Company  on  the  bank  of  the 
river  Aire,  above  Hudson's  mills.  Hudson  thereupon  made  a  new 
claim  for  compensation,  contending  that  the  tank  drew  off  water  from 
the  river  and  thereby  injured  his  mills.  A  new  clause  was  consequently 
added  to  the  agreement  of  reference,  enabling  the  arbitrators  to  decide 
-whether  the  Company  were  liable  to  make  any  and  what  compensation 
for  past  or  future  injury  occasioned  to  Hudson's  mills  by  the  Company's 
tank. 

*The  parties  went  before  the  arbitrators,  and  contested  there  r<,o/^^ 
the  questions,  whether  the  water  in  the  tank  was  diverted  from  '- 
the  river  Aire,  and  whether  damage  resulted  to  Mr.  Hudson's  mills  from 
such  diversion.  The  case  was  afterwards  submitted  to  the  umpire :  and 
he  made  his  award,  adjudging  payment  of  certain  sums  to  Hudson  by 
the  Railway  Company  for  value  of  property  and  compensation  for 
damage,  and  ordering  conveyances  to  be  executed  in  pursuance  of  the 
submission.  In  settling  the  conveyances,  the  parties  differed  as  to  the 
operation  of-  the  award  and  the  effect  of  the  submission  as  to  water  sup- 
posed to  be  drawn  from  the  river,  and,  consequently,  on  the  terms  to 
be  introduced  into  the  deeds.  Hudson  then  claimed  to  have  his  land 
restored  to  him,  and  brought  this  ejectment.  No  conveyance  had  been 
tendered. 

On  the  trial,  Doe  dem.  Armitstead  v.  North  Staffordshire  Railway 
Company,  ant^,  p.  526,  was  cited ;  and  Cresswell,  J.,  on  the  authority 
of  this  case,  and  on  reference  to  sect.  236  of  stat.  7  &  8  Vict.  c.  lix., 

(a)  It  eontsined  the  following  olaase.  "And  it  is  undentood  and  agreed  that,  when  the  rail- 
-wajr  works  affecting  the  matters  in  reference  shall  be  oon^pleted,  the  said  reference  shall  be  forth- 
with proceeded  in,  so  that  the  award  may  be  made  and  completed  as  soon  as  conveniently  may 
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ruled  that,  the  Company  having  entered  lawfally,  and  nothing  having 
pccurred  to  make  their  possession  unlawful,  Hudson  was  not  entitled  to 
treat  them  as  trespassers,  and  this  action  did  not  lie.  Leave  was,  how* 
ever  reserved  to  move  to  enter  a  verdict  for  the  plaintiff. 

Knowles  now  moved  accordingly. — The  company  were  tenants  at  will, 
and  became  trespassers  when  the  will  was  determined.  The  question 
turns  upon  sects.  137,  153,  158,  and  236  of  the  Company's  Act,  which 
♦ftn9l  ^  r^^<^^  i^  d**®  *^  ^^^  Lands  Clauses  Consolidation  Act,  *1845. 

-^  The  Company  might,  and  should,  have  tendered  the  monej 
awarded,  and,  in  default  of  acceptance,  have  deposited  it  according  to 
the  directions  of  sect.  153  :  the  right  to  the  land  would  then  have  vested 
in  them.  But,  not  having  done  so,  they  are  in  the  situation  of  any 
other  person  occupying  land  under  a  license,  when  such  license  is  re- 
voked. [Lord  Campbell,  C.  J. — They  may  not  have  the  absolute  legal 
estate,  and  yet  may  not  be  trespassers.]  In  Doe  dem.  Armitstead  r. 
North  Staffordshire  Railway  Company,  ant^,  p.  526,  the  landowner  (as 
the  Court  observed  in  their  judgment)  had  a  power  to  enforce  compen- 
sation, ander  stat.  8  &  9  Vict.  c.  18,  s.  68 ;  the  compulsory  powers 
which  the  Company  possessed  had  been  exercised  and  had  expired :  it 
lay  upon  the  landowner  to  originate  further  proceedings ;  and  he  had 
not  done  so.  The  landowner,  under  the  present  special  Act,  has  not 
the  same  powers.  [Lord  Campbell,  C.  J. — You  are  obliged  to  contend 
that  the  Company  never  had  more  than  a  tenancy  at  will.  Could  Hud- 
son have  treated  them  as  trespassers  during  the  arbitration  ?]  That 
would  have  been  a  breach  of  faith.  The  form  of  conveyance  in  the 
Schedule  (H)  to  stat.  7  &  8  Vict.  c.  lix.(a)  shows  that  the  legal  interest 
♦^0^1  ^^^^^'^^  wholly  in  the  landowner  '^till,  by  the  statutory  coiu-se, 

-^  it  passes  from  him  to  the  Company. 
Lord  Campbell,  C.  J. — ^I  think  the  ruling  of  the  learned  Judge  was 
correct.  Under  the  special  Act  the  defendanls  had  a  right,  by  certain 
proceedings,  to  obtain  the  property  in  the  land.  Instead  of  those  pro- 
ceedings  being  taken,  the  parties  agreed  to  a  reference ;  and  in  the 
mean  time  the  lessor  of  the  plaintiff  consented  that  the  Company  should 
have  possession.  They  took  possession,  and  laid  out  money  on  the  land. 
Under  these  circumstances  Mr.  Knowles  is  obliged  to  contend  that  thej 
were  merely  tenants  at  will,  and  liable  to  be  told  at  any  time  that  their 
license  was  revoked.  I  am  clearly  of  opinion  that  that  was  not  the 
intention  of  the  parties,  and  that  the  Company  did  not  suppose  that 

(a)  Schedule  (H.)  "  Fona  of  conveyance.    I  of  in  consideraUoa  d 

the  8ora  of  paid  to  me  [or,  at  the  eate  mny  he,  into  the  Bank  of  England/'  ^c]  "  pcr- 

snant  to  an  Act  passed,  Ac,  intituled,  Ae,,  by  *  The  Leeds  and  Bradford  RaUway  ConipaoT/  do 
hereby  convey  to  the  said  Company,  their  successors  and  assigns,  all  [deMcrihing  the  prrmiM  t$ 
he  convened],  together  with  all  ways,  rights,  and  appnrtenanees  thereto  belonging,  and  til  sach 
estate,  right,  title,  and  interest  in  and  to  the  same  as  I  am  or  shall  become  seised  or  possessed  of, 
or  am  by  the  said  Act  empowered  to  convey,  to  hold  the  premises  to  the  said  Company,  their 
successors  and  assigns  for  ever,  according  to  the  true  intent  and  meaning  of  the  said  Aek  Is 
witness/'  4o. 
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they  could  be  converted  into  trespassers  at  any  moment.  There  is  no 
hardship  on  the  lessor  of  the  plaintiff  in  this  view  of  the  case ;  for  he 
has  a  remedy  as  effectual,  by  proceeding  on  the  award,  as  was  given  in 
Doe  dem.  Armitstead  v.  North  Staffordshire  Railway  Company. 

Patteson,  J. — I  am  of  the  same  opinion.  Under  the  special  Act, 
the  Company  had  power  to  take  the  land  compulsorily,  making  compen- 
sation :  but  they  were  not  to  enter  upon  it  before  payment  or  deposit 
of  the  purchase  or  compensation  money,  unless  by  consent  of  the  land- 
owner. They  did  enter  with  such  consent ;  then  nothing  remained  but 
to  have  the  compensation  settled  in  a  proper  course.  It  did  not  follow, 
because  the  Company  had  entered  by  consent  and  not  compulsorily,  that 
"^the  landowner,  upon  some  dissatisfaction,  might  turn  them  off  r^onj^ 
the  land  as  trespassers.  To  decide  so  would  give  a  great  opening  ^ 
to  oppression ;  though  I  do  not  say  that  any  is  intended  in  the  present 
case. 

WiQHTUAK  and  Eblb,  Js.,  concurred.  Rule  refused. 


WILLIAM  SAMUEL  EMDEN  v.  CHARLOTTE  DEWEY,  executrix 

of  HENRY  DEWEY.    AprU  23. 

After  plaintiff  bag  given  a  peremptory  undertaking  to  try  an  ijsue,  the  Court  will  not  discharge 
the  ondertaking  on  aiBdavit  Uiat,  lince  giving  the  undertaking,  he  has  discovered  that  the 
defendant  ie  insolvent 

W.  R.  Cole  moved  for  a  rule  to  show  cause  why  a  peremptory  under- 
taking (given  on  the  last  day  of  last  term,  on  discharging  a  rule)  to  try 
this  cause  at  the  first  sittings  in  Middlesex  in  this  term,  April  24th, 
shoald  not  be  discharged.  The  affidavit  on  which  he  moved  stated  the 
giving  of  the  undertaking,  as  above,  and  that  the  plaintiff  had,  on  16th 
April,  given  the  defendant  notice  of  trial  for  the  said  sittings :  but  that 
he  had,  on  19th  April,  for  the  first  time,  discovered  that  she  was  insol- 
vent. On  21st  April  he  countermanded  the  notice  of  trial.  He  had 
offered  a  stet  processus :  which  defendant  had  declined.  The  action  was 
on  a  bill  of  exchange  accepted  by  the  deceased  Henry  Dewey :  the  only 
plea  was  Plen^  admin istravit.  ' 

Lord  Campbell,  C.  J. — The  obligation  to  try  cannot  be  discharged 
upon  application  after  you  have  given  a  peremptory  undertaking. 

Patt£son,  Williams,  and  Eslb,  Js.,  concurred. 

Rule  refused. 

VOL.  XVI. — ^62 
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^^^„  *DOE,  on  the  several  demises  of  JAMES  NICOLL,  GEORGE 
^^^J  NICOLL,  and  ELIZABETH  BREEZE,  v.  BOWER.  April  24. 

The  Goart  in  Banc  will  not  interfere  on  the  suggestion  that  the  Judge  at  Nisi  prius  has  admitted 
eyidence  at  an  improper  stage  of  the  cause,  if  the  evidenoe  is  not  in  itself  inadmissible ;  oaleas 
it  appears  that  an  irregularity  has  occurred  causing  actual  injustice.  So  held,  although  the 
Judge  had  reserved  leave  to  more  for  a  nonsuit  on  the  question  whether  he  ought  to  have 
allowed  the  evidence. 

Ejectment  for  lands  in  Hampshire. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Hampshire  Assizes, 
the  case  opened  for  the  plaintiff  was  that  Thomas  Breeze,  deceased, 
under  a  devise  from  whom  Elizabeth  Breeze,  one  of  the  lessors  of  the 
plaintiff  claimed,  had  let  the  land  to  defendant :  and  that  defendant  had 
received  dae  notice  to  quit.  The  letting  and  the  payment  of  rent  bj 
Bower  were  proved.  Counsel  for  the  plaintiff  then  called  for  the  receipt 
for  the  rent ;  which  the  defendant  accordingly  put  in.  It  purported  to 
be  signed  by  Thomas  Breeze  <<  for  himself  and  George  NicoU."  George 
NicoU  had  survived  Thomas  Breeze.  Counsel  for  the  defendant  then 
contended  that  this  showed  a  joint  tenancy  in  Thomas  Breeze  and  Ni- 
coU ;  and  that,  as  it  was  admitted  that  Thomas  Breeze  was  dead,  the 
estate  by  survivorship  had  come  wholly  to  George  Nicoll,  and  Thomas 
Breeze's  devise  could  not  take  effect.  For  the  plaintiff  it  was  contended 
that  the  words  in  question  were  forged:  and  evidence  was  produced  for 
the  purpose  of  proving  this.  The  defendant's  counsel  then  put  in  evi- 
dence another  receipt  in  the  same  form.  At  the  close  of  the  case, 
before  the  Lord  Chief  Baron  had  begun  to  sum  up,  counsel  for  the 
plaintiff  requested  to  be  allowed  to  put  in  further  evidence.  This  was 
objected  to  on  the  part  of  the  defendant :  but  the  Lord  Chief  Baron 
admitted  it,  subject  to  the  leave  after  mentioned.  Evidence  was 
*ftf>fil  *^ccordingly  given  for  the  purpose  of  showing  that  Thomas 
^  Breeze  and  George  Nicoll  were  not  joint  tenants ;  but  that  Tho- 
mas Breeze  was  owner  of  one  undivided  ninth  part  of  the  land  by  one 
title,  and  George  Nicoll  of  the  other  eight  ninths  by  another  title, 
through  one  James  Nicoll.  A  verdict  was  then  found,  on  the  demise 
of  Elizabeth  Breeze,  for  one  ninth ;  leave  being  reserved  to  move  for  a 
nonsuit,  or  to  enter  a  verdict  for  the  defendant. 

Crowder  now  moved  accordingly. — ^In  Jacobs  v.  Tarleton,  11  Q.  B. 
421  (E.  C.  L.  R.  vol.  63),  it  was  held  that  evidence,  under  somewhat 
similar  circumstances,  could  not  be  given  in  reply.  [Lord  Campbell, 
C.  J. — There  the  Court  in  banc  affirmed  the  ruling  of  the  Judge  at  Nisi 
prius.  We  are  very  unwilling  to  interfere  with  the  discretion  of  the 
Judge.]  The  Lord  Chief  Baron  here  has  reserved  the  question,  whe- 
ther he  did  right  in  admitting  the  evidence,  for  the  opinion  of  the  Court. 
In  Huckman  v.  Fernie,  3  M.  &  W.  505,  t(a)  the  Court  held  that  a  new 

(a)  See  note  (a)  to  Booth  v.  IfiUns,  15  M.  k  W.  erLf 
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trial  might  be  granted  on  the  ground  that  a  Judge  at  Nisi  prius  had 
ruled  improperly  as  to  the  right  to  begin.(a)  [Wightman,  J.,  referred 
to  Williams  v.  Davies,  1  Cr.  &  M.  464,t  S.  C.  3  Tyrwh.  383.] 

Lord  Campbell,  C.  J. — A  special  case  has  been  applied  for,  on  other 
points.(ft)  We  think  that  this  point  ought  not  to  form  part  of  the  case. 
It  is  not  ^suggested  that  the  evidence  was  inadmissible  in  itself,  rn^af^^ 
or  that  any  injustice  has  been  done.  I  am  strongly  inclined  to  ^ 
agree  with  Lord  Lyndhurst,  in  Williams  v.  Davies,  that  under  such 
circumstances,  the  ruling  of  the  Judge  ought  not  to  be  disturbed. 

Patteson,  Wightman,  and  Erle,  Js.,  concurred. 

Rule  refused.(c) 

(a)  See  Mercer  r.  Whall,  5  Q.  B.  447  (E.  C.  L.  R.  vol.  48) 

(6)  The  counsel  for  the  plaintiff  sought  to  obtain  judgment  for  the  entirety :  and  it  was  finally 
so  entered,  upon  argument  on  a  special  ease,  on  the  demise  of  Elizabeth  Breeie.  The  Judgment 
was  given  on  I6th  January,  1862 :  but  no  point  occurred  on  which  it  is  thought  necessary  to 
publish  a  report. 

(e)  See  Shaw,  App.,  Beck,  Resp.,  8  Exch.  392.  f 


DOE  on  the  joint  demise  of  JOHN  GROVE  BORD  and  RICHARD 

HOLE  V.  ROBERT  BURTON.    April  24. 

A.,  being  in  possession  of  land,  agreed  by  writing  that  H.  should  sell  and  he,  A.,  should  pur. 

chase  the  land  for  an  estate  pur  auter  vie:  that  A.  "shall  he  entitled  to  the  possession  or  to  the 

rents"  **  on  or  from  this  day :"  H.  to  make  a  good  title  in  twenty-one  days :  if  the  purchase 

should  not  be  completed  by  a  day  named,  A.  to  pay  interest. 
The  purchase  was  not  completed :  but  A.  continued  to  hold.    H.  gave  A.  notice  to  quit,  in  the 

ordinary  form  of  notice  to  tenant  from  year  to  year : 
Held,  in  the  absence  of  any  evidence  a^  to  right  of  possession  in  A.,  that  H.,  on  these  facts,  might 

recorer  against  A.,  in  ejectment 

Ejectmknt  for  lands  in  Somersetshire. 

On  the  trial,  before  Martin,  B.,  at  the  last  Somersetshire  Assizes, 
the  plaintiff  proved  the  execution  of  the  following  document,  by  the  les- 
sors of  the  plaintiff  of  the  one  part  and  defendant  of  the  other. 

<«  Memorandum  of  agreement  made  this  25th  day  of  June,  in  the 
year  of  our  Lord  1846 :  between  Richard  Hole,  of,"  &c.,  "  and  John 
Grove  Bord,  of,"  &c.,  «  executors  named  in  the  last  will  and  testament 
of  William  Hole,  deceased,  of  the  one  part,  and  Robert  Burton,  of," 
&c.,  "  of  the  other  part :" 

"  Whereby  the  said  R.  Hole  and  J.  G.  Bord  agree  to  sell,  and  the 
said  R.  Burton  agrees  to  purchase,  for  the  consideration  and  on  the 
terms  hereinafter  mentioned,  ♦all  that  messuage,"  &c.  (the  pre-  ri^of^o 
mises  in  dispute),  «  for  the  lives  of  William  Waddams  the  younger  ^ 
and  Richard  Gane,  freed  from  all  charges  and  encumbrances :  that  the 
consideration  or  purchase-money  shall  be  1201. :  that  the  said  R.  Bur- 
ton shall  be  entitled  to  the  possession  or  to  the  rents  of  the  said  here- 
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ditaments  and  premises,  on  or  from  this  day :  that  the  said  R.  Hole  and 
J.  6.  Bord  shall,  within  twenty-one  days  from  the  date  hereof,  dednco 
unto  the  said  R.  Burton  a  good  title  for  the  lives  aforesaid :  that  the 
surrender  of  the  said  hereditaments  to  the  lord  of  the  manor  of  the  rec- 
tory of  Shepton  Mallet  shall  be  prepared  and  executed  by  all  proper 
parties,  at  their  own  expense,  on  the  6th  day  of  August  now  next  en- 
suing :  and  that,  upon  the  delivery  of  the  new  grant  to  the  said  R. 
Burton  at  his  expense,  the  said  sum  of  1202.  (the  said  purchase-money) 
shall  be  paid  by  the  said  R.  Burton  to  the  said  R.  Hole  and  J.  G. 
Bord :  that,  in  the  event  of  the  said  purchase  not  being  completed  on 
the  said  6th  day  of  August  now  next,  the  said  R.  Burton  shall 
pay  interest  from  that  day  at  the  rate  of  5Z.  per  cent,  per  annum  on  the 
said  purchase-money,  until  the  payiSi6nt  thereof.     In  witness,"  &c 

The  defendant,  at  the  time  of  the  making  of  this  agreement,  was  in 
possession  of  the  premises.  Upon  a  dispute  as  to  the  title,  he  refused 
to  complete  the  purchase,  but  continued  to  hold  on.  On  17th  December, 
1849,  he  received  from  the  lessors  of  the  plaintiff  notice  to  quit  at  the 
end  of  the  year  of  his  tenancy  which  should  expire  next  after  the  end 
of  half  a  year  from  the  service  of  the  notice. 

Counsel  for  the  defendant  contended  that  this  did  not  raise  a  primfi 
^o/vq-,  facie  case  of  title  on  the  part  of  the  ""lessors  of  the  plaintiff.   The 
-^  learned  Baron  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  move  for  a  nonsuit. 

Phinn  now  moved  accordingly. — It  cannot  be  said  that  the  defend- 
ant, by  remaining  in  possession,  has  admitted  the  title  of  the  other 
party  to  the  agreement.  It  might  have  been  so  if  he  had  taken  posses- 
sion under  the  agreement :  but  he  was  in  possession  before.  In  Right 
dem.  Lewis  v.  Beard,  13  East,  210,  where  the  relation  of  landlord  and 
tenant  was  inferred,  possession  had  been  given  to  the  tenant  under  the 
agreement.  The  defendant  here  was  willing,  if  a  good  title  had  been 
proved,  to  purchase  a  larger  interest  than  he  probably  had  before. 
[WiGHTMAN,  J. — The  agreement  stipulates  that  he  is  entitled  to  posses- 
sion from  the  day  of  the  agreement.]  That  is,  on  the  condition  of  a 
good  title  being  made  out :  but,  the  title  not  being  made  out,  it  is  as  if 
there  bad  been  no  ao^reement. 

Lord  Campbell,  C.  J. — I  think  a  primfi  facie  title  in  the  vendor  is 
admitted  by  the  words  referred  to :  and  this,  in  the  absence  of  all  evi- 
dence as  to  the  way  in  which  the  defendant  obtained  po^ession,  is 
enough. 

Patteson,  Wightman,  and  Erle,  Js.,  concurred.      Rule  refused. 
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D.  registered  a  design  under  stat.  6  A  7  Vict  e.  65.  By  the  desoription,  it  appeared  to  be  a  design 
for  reotilatioo  by  opening  a  hinged  pane  of  a  window  by  means  of  a  screw :  and  it  was  stated 
thai  the  part  or  parts  of  the  design  which  were  not  new  or  original  were  all  the  parts,  if  taken 
per  se  and  apart  from  the  purposes  thereof,  and  that  what  was  claimed  as  new  was  the  general 
configuration  and  combination  of  the  parts.  The  utility  of  the  design  was  in  fact  not  produced 
by  the  shape  of  any  of  the  parts,  bat  only  by  the  mode  of  patting  them  together. 

Held,  not  a  proper  subject  of  regiatration,  the  statute  not  applying  to  designs  which  have  refer- 
ence to  a  purpose  of  utility  through  the  combination  of  parts  independently  of  their  shape  and 
configuration. 

Thia  Coort  quashed  a  conTietion  for  pirating  such  design,  for  want  of  Jorisdiotion. 

Webster,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on  the 
prosecutor  to  show  cause  why  the  conviction  after  mentioned,  which 
had  been  brought  up  by  certiorari,  should  not  be  quashed  for  insuffi- 
ciency. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  the  con- 
viction was  by  Samuel  Wilson,  Esquire,  an  alderman  of  the  city  of 
London,  and  was  dated  1st  October,  1850 ;  and  the  conviction,  which 
was  annexed,  stated  that  John  Bessell  was  convicted,  <<  For  that  William 
Dixon,  of,"  &c.,  <<  before  and  at  the  time  when  the  offence  hereinafter 
mentioned  was  committed,  was  the  registered  proprietor  of  a  new  and 
original  design  for  an  article  of  manufacture  called  a  ventilator ;  and 
that,  within  twelve  calendar  months  last  past,  and  during  the  existence 
of  the  right  of  the  said  W.  D.  to  the  said  design,  to  wit,"  1st  August, 
1850,  at,  &c.,  « the  said  John  Bessell  did,  without  the  license  or  consent 
in  writing  of  the  said  W.  D.,  apply  the  said  design  to  a  ventilator,  and 
did  make  such  ventilator  according  to  the  said  design,  contrary  to  the 
form  of  the  statute,"  &c.  The  magistrate  then  adjudged  that  Bessell, 
for  his  offence  aforesaid,  had  forfeited  SOL  to  Dixon,  with  51.  for 
coats,  &;c.  It  was  deposed  "that  the  object  of  Dixon's  alleged 
design  is  simply  this :  to  effect  the  opening  and  closing  *of  a  p^^-  ^ 
hinged  glass  shutter  or  transparent  ventilator,  by  means  of  a  ^ 
cord  passing  over  a  stationary  pulley,  and  at  the  same  time  to  pre- 
vent a  downward  draft  of  cold  air  by  the  application  of  a  <  half- 
pane'  to  a  window  frame  in  front  of  the  swing  glass  shutter:"  «that 
these  objects  are  attained  by  the  use  of  parts  none  of  which  are  in 
themselves  new,  or  of  which  the  shape  and  configuration  is  at  all  mate- 
rial, inasmuch  as  the  same  may  be  varied  at  pleasure  without  interfering 
with  the  utility  of  the  article:"  <<that  the  novelty,  if  any,  consists  in 
the  mode  of  combining  the  mechanical  parts  employed  so  that  they 
shall  act  in  the  desired  manner."  A  copy  of  the  registration  of  the 
design  was  annexed  to  the  affidavit.  From  this  it  appeared  that  th^ 
ventilator  occupied  the  place  of  one  of  the  panes  of  the  upper  sash  of 
a  window.  It  consisted  of  a  thin  metallic  frame  containing  a  whole 
pane  and  a  half-pane  of  glass,  the  one  within  the  other,  so  as  to  appear, 
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when  the  ventilator  was  closed,  to  be  one  single  pane.  The  whole  pane  vas 
on  the  outside,  and  was  hinged  at  the  t6p  to  the  frame  of  the  ventilator: 
the  half-pane  was  fixed,  and  occupied  the  lower  half  of  the  frame  of 
the  ventilator.  The  ventilator  was  furnished  with  a  screw,  the  head  of 
which  consisted  of  a  pulley  placed  on  the  inside  of  the  window,  the 
shank  of  the  screw  passing  through  an  orifice  in  the  frame  of  the  ren- 
tilator,  in  which  it  was  secured  so  as  to  be  turned  round  by  a  cord 
passing  round  the  pulley.  The  bottom  of  the  movable  pane  was  fur- 
nished with  a  nut  in  which  the  shank  of  the  screw  worked,  so  that  by 
turning  the  pulley  the  ventilator  could  be  opened  to  any  extent  within 
the  range  of  the  screw,  or  entirely  closed.  When  the  ventilator  vas 
open,  the  bottom  of  the  movable  pane  was  pushed  outwards,  thus 
X'fti  91  ^"^^"^^^S  ^^  opening  at  the  bottom  through  ^which  the  air  passed 

^  inwards  into  the  room,  the  fixed  half-pane  deflecting  the  current 
of  air  upwards,  and  thus  preventing  it  from  falling  directly  upon  anj 
person  within  the  room.  The  pulley  upon  the  inner  end  of  the  screw 
was  worked  by  means  of  a  cord  wound  once  round  it,  the  ends  of  the 
cord  passing  over  pulleys  at  the  sides  of  the  window,  so  that,  by  polling 
one  or  other  of  those  ends,  the  ventilator  could  be  opened  or  closed  at 
pleasure.  The  description  stated  that  «  The  part  or  parts  of  this  design 
which  are  not  new  or  original  are  all  the  parts,  if  taken  per  se  and 
apart  from  the  purposes  thereof.  What  is  claimed  as  new  is  the  general 
configuration  and  combination  of  the  parts  marked,"  &c. 

In  answer,  Dixon,  the  registered  proprietor,  deposed  « that  a  yenti- 
lator  made  according  to  the  said  design,  and  to  which  the  said  design 
has  thus  been  applied,  does  possess  a  peculiar  shape  and  configuration." 
That  he  verily  believed  "  that  no  ventilator  had  ever  before  the  date 
of  the  said  registration  been  made  of  or  with  such  a  shape  or  confign- 
ration."  That  he  "has  been  advised,  and  verily  believes,  that  the 
peculiar  novelty  in  a  ventilator  made  according  to  the  said  design 
consists  merely  in  the  application  thereto  of  the  said  design  of  this 
deponent.  And  that,  in  the  making  of  such  a  ventilator,  there  is  not 
any  new  art  or  mode  of  manufacturing  used  which  could  be  made  the 
subject  of  letters  patent."  "  That  window  ventilators  of  various  kinds 
and  constructions  have  been  well  known  for  many  years  past;  and 
that  many  such  ventilators  have  been  made  with  hinge  glass  shatters, 
capable  of  being  opened  so  as  to  permit  the  passage  of  air  for  the 
ventilation  of  rooms  or  buildings."  "That  the  said  design  for  a  win* 
dow  ventilator  was  a  design  for  the  shape  and  configuration  of  a  window 
*ft1  ^1  *^®^^i'*^o'*j  invented  or  designed  by  this  deponent  for  the  por- 

"'  pose  of  ^enabling  this  deponent  to  construct,  his  window  venti- 
lators of  such  a  shape  or  configuration  that  they  should  be  of  a  siae  of 
any  ordinary  glass  pane  in  a  window,  and  should  in  appearance  resemhle 
a  pane  as  much  as  possible,  and  yet  produce  or  permit  the  same  descrip- 
tion of  ventilation  as  might  be  obtained  from  ventilators  made  of  a 
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different  shape  or  configuration,  although  npon  the  same  or  a  similar 
principle  so  far  as  respects  their  action  as  ventilators.''  «That  he 
verily  believes  that  the  shape  and  configuration  of  window  ventilators 
by  this  deponent,  so  designed  as  aforesaid,  was,  at  the  date  of  the  said 
registration,  new,  and  was  a  design  which  had  not  been  previously  pub- 
lished within  this  kingdom  or  elsewhere ;  and  that  the  purpose  to  which 
the  said  design,  and  ventilators  made  according  to  the  said  design,  had 
reference  was  a  purpose  of  utility."  "  That  the  utility  of  the  said 
design,  and  of  ventilators  made  according  to  it,  has  been  fully  proved 
by  the  great  demand  for  such  ventilators  since  the  registration  of  the 
said  design."  Affidavit  was  also  made,  stating  the  proceedings  before 
the  magistrate,  and  « that  the  only  difference  between  the  said  venti- 
lator shown  in  the  said  drawing  and  that  made  by  the  said  J.  Bessell 
and  produced  in  evidence  before  the  said  justice  was  that  in  a  venti- 
lator made  as  shown  in  the  said  drawing,  and  according  to  the  said 
design,  the  screw  used  for  opening  and  shutting  the  frame  or  shutter 
thereof  was  made  straight,  and  with  one  end  thereof  attached  to  the 
said  pane  or  shutter  by  means  of  a  joint ;  whereas  the  screw  used  for 
opening  and  shutting  the  hinge  pane  or  shutter  of  the  said  ventilator 
made  by  the  said  J.  Bessell  as  aforesaid  was  made  in  the  form  of  a 
segment  '^'of  a  circle,  and  had  one  end  thereof  fixed  to  the  said  r4tQi4.. 
last-mentioned  pane  or  shutter  without  any  joint."  That  there  ^ 
was  <<  evidence  given,  by  a  person  of  competent  knowledge  and  skill 
respecting  ventilators,  that  the  said  screw,  by  the  said  J.  Bessell  so 
fixed  to  the  said  hinged  pane  or  shutter  as  aforesaid,  was  substantially 
the  same  as  that  fixed  to  the  hinged  pane  or  shutter  of  a  ventilator 
made  according  to  the  said  design  of  the  said  W.  Dixon.  And,  further, 
that  the  effect  of  each  of  such  screws  was  precisely  the  same ;  and 
that  the  alteration  made  in  the  screw  by  the  said  J.  B.  did  not  vary  or 
affect  the  said  design  or  the  application  thereof  to  a  ventilator ;  and 
that  the  alteration  had  apparently  been  made  for  the  purpose  of 
evading  the  said  copyright  of  the  said  W.  D.  in  his  said  registered 
design."  There  were  other  affidavits  by  experienced  persons  to  the 
aame  effect. 

Hindmareh  and  Locke  now  showed  cause. — The  question  can  only  be 
as  to  the  jurisdiction.  [  Wehvtery  for  the  defendant,  stated  that  he 
should  confine  himself  to  the  objection  that  the  article  could  not  be  the 
sabject  of  registration,  and  the  jurisdiction  therefore  did  not  arise.] 
The  design  is  not  within  stat.  6  &  6  Vict.  c.  100,  not  being  for  orna- 
menting any  article  or  substance.  It  falls  within  sect.  2  of  stat.  6  &  7 
Vict.  c.  66,  which  applies  to  «  any  new  or  original  design  for  any 
article  of  manufacture  having  reference  to  some  purpose  of  utility,  so 
far  as  such  design  shall  be  for  the  shape  or  configuration  of  such  article, 
and  that  whether  ijb  be  for  the  whole  of  such  shape  or  configuration  or 
only  for  a  part  thereof."     It  is  not  the  less  the  subject  of  registration 
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*R1  f^i  ^^^^^B®9  being  a  new  invention,  it  might  be  made  the  sabjeet  of 
^  *Sk  patent ;  there  is  no  inconsistency  in  the  same  article  being 
both  a  new  invention  and  new  as  to  its  shape  or  configuration :  but  the 
proprietor  may  choose  to  avail  himself  of  the  statutory  protection  for 
.the  configuration,  though  not  desiring  a  patent  for  the  invention. 
[Pattkson,  J. — The  point  arose  in  Rogers  v.  Driver,  antfe,  p.  102,  bat 
was  not  there  decided.]  It  was  there  held  that  the  utility  of  the  inven- 
tion depended  upon  its  new  shape  and  configuration,  and  that  the  case 
was  therefore  within  stat.  6  &  7  Vict.  c.  65,  s.  2 :  and  here  the  claim 
is  for  the  configuration  and  construction  of  the  parts.  The  word  <<  con- 
figuration," in  the  statute,  has  a  larger  meaning  than  <<  shape  :^' 
<(  shape*' relates  to  the  external  form  only;  <<  configuration"  is  ^<  the 
form  of  the  various  parts  of  any  thing,  as  they  are  adapted  to  eadi 
other ;"  Johnson's  Dictionary,  in  verb.  It  is  thus  synonymous  with 
<<  combination,"  a  word  which  is  in  the  description  but  not  in  the  sta- 
tute, and  the  addition  of  which  does  not  afiect  the  case.  The  utility 
will  not  be  disputed.  The  description  points  out  that  the  parts  are  not 
new  per  se,  in  compliance  with  stat.  6  &;  7  Vict.  c.  65,  s.  8. 

Webster  and  ffunter^  central. — ^It  is  true  that  the  same  article  may 
be  the  subject  both  of  a  patent  and  of  a  registration  under  stat.  6  &  7 
Vict.  c.  65,  s.  2 :  but,  in  the  former  case,  the  subject  is  the  invention, 
in  the  latter  the  shape  or  configuration.  It  is  also  true  that  the  article 
now  in  question  is  one  of  utility ;  but,  in  order  to  bring  it  within  stat. 
6  &  7  Vict.  c.  65,  s.  2,  the  utility  must  depend  on  the  shape  or  con- 
figuration. Now  it  cannot  be  asserted  that  the  shape  here  aifects  the 
*^1f)1  ^^^^^^7*  the  useful  result  is  produced  by  the  mechanical  *con- 
-*  trivance,  the  combination  of  the  parts.  It  is  therefore  contended 
that  the  word  « configuration"  is  applicable.  But  it  is  manifest  that 
the  word  is  not  used  in  the  extended  sense  which  is  suggested.  This 
is  clear  from  the  course  of  legislation  pursued  in  the  successive  Acts  on 
the  subject.(a)  Thus,  in  the  first  of  these,  stat.  27  6.  3,  c.  38,  which 
protected  <(the  arts  of  designing  original  patterns  for  printing  linens, 
calicoes,  cottons,  and  muslins,"  the  word  "designing"  applies  only  to 
the  figure.  This  was  continued  and  perpetuated ;  and  then  stat.  2  &  3 
Vict.  cc.  13,  17,  extended  the  protection  to  designs  for  other  articles 
and  manufactures.  These  Acts  are  repealed  by  stat.  5  &  6  Vict.  c.  100, 
which  provides  more  fully  for  the  protection  of  such  «« design,"  applied 
to  large  classes  of  articles,  and  must  be  understood  to  use  the  word  in 
the  same  sense.  It  clearly  could  not  be  applicable  to  a  mechanical 
Structure.  Thiis  far  the  object  was  merely  to  protect  designs  for  the 
ornament  of  certain  articles  and  substances.  Then  stat.  6  &  7  Vict.  c. 
65,  has  extended  a  similar  protection  to  cases  where  the  object  was  not 
ornament  but  utility.  Still  that  which  is  protected  is,  as  before,  the 
shape  or  form,  and  not  the  mechanical  combination.     Therefore  under 

(a)  See  the  AeU  referred  to  in  Sehedolef  (A)  and  (B)  to  itai  6  A  6  Viet  e.  IML 
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this  statute  there  could  be  no  infringement  except  by  copying  the  form  ; 
but  there  would  be  an  infringement  under  the  patent  laws  though  the 
form  were  not  copied,  if  the  mechanical  device  were  copied.  It  follo^?s, 
that,  using  the  word  "  configuration**  in  the  sense  which  was  manifestly 
intended  by  the  Legislature,  the  test  laid  down  in  Rogers  v.  Driver, 
ant^,  p.  107,  is  in  favour  of  the  defendant  here :  it  cannot  be  said  that 
<•  the  new  shape  and  configuration  '''are  all  that  makes  the  inven-  r-i^Q-ij 
tion  useful."  The  "  combination"  is  indeed  useful :  but  that  '- 
word  is  not  in  the  statute,  though  it  is  found  in  the  description. 

Pattbson,  J.  (a) — It  appears  to  me  that  the  description  of  the  design 
here  is  felo  de  se.  It  expressly  states  that  <<  the  part  or  parts  of  thfs 
design  which  are  not  new  or  original  are  all  the  parts,  if  taken  per  se, 
and  apart  from  the  purposes  thereof,"  and  that  <<what  is  claimed  as 
new  is  the  general  configuration  and  combination  of  the  parts."  Now 
combination  is  not  << shape:"  what  the  general  meaning  of  « configura- 
tion" is  I  cannot  exactly  define :  the  learned  counsel  in  support  of  the 
rule  has  drawn  our  attention  to  Johnson's  definition ;  but  the  word  must, 
I  think,  have  been  used  by  the  Legislature  to  denote  some  relation  to 
shape  visible  to  the  eye.  Here  there  is  nothing  peculiar  in  the  shape : 
all  depends  upon  the  way  in  which  the  parts  are  put  together ;  that  is, 
as  has  been  rightly  said,  upon  the  general  combination.  The  cnse  is 
not  therefore  within  stat.  6  &  7  Vict.  c.  65.  We  find  the  words  <<  shape 
or  configuration"  both  in  that  statute  and  in  stat.  5  &  6  Vict.  c.  100; 
only  the  one  statute  applies  where  the  object  is  ornament,  the  other 
where  it  is  utility.  I  cannot  find  that  in  the  present  case  «  shape  or 
configuration,"  as  the  words  are  used  in  those  statutes,  is  at  all  mate- 
rial. The  magistrate,  therefore,  had  no  jurisdiction :  and  the  convic- 
tion must  be  quashed. 

WiGHTMAN,  J. — Stat.  6  &  7  Vict.  c.  65,  protects  "  any  new  or  ori- 
ginal design  for  any  article  of  manufacture  having  reference  to  some 
purpose  of  utility,  so  far  as  *such  design  shall  be  for  the  shape  t-^q-iq 
or  configuration  of  such  article,  and  that  whether  it  be  for  the  ^ 
whole  of  such  shape  or  configuration  or  only  for  a  part  thereof."  I 
Lave  been  at  a  loss,  throughout  this  case,  to  see  how  the  configuration 
here  has  reference  to  any  purpose  of  utility.  The  claim,  indeed,  is  for 
««the  general  configuration  and  combination  of  the  parts;"  and  the 
*>*•  combination,"  no  doubt,  has  reference  to  a  purpose  of  utility :  but 
<«  combination"  is  not  in  the  Act. 

Eble,  J. — It  appears  to  me  that  this  invention  is  not  within  the 
meaning  of  the  statute.  It  is  a  skilful  combination  of  means  for  pro- 
ducing an  end.  But  the  statute  applies  only  to  shape  or  configuration: 
and,  in  producing  the  end  which  is  here  attained,  shape  and  configura- 
tion are  immaterial.  The  figure  of  the  pane  in  the  drawing  is  an  oblong 
rectangle :  a  square  or  a  circular  pane  would  produce  the  same  result. 

(a)  Lord  Cuipbell,  C.  J.,  was  sitting  in  the  Crioiinil  Court  of  Appeal 
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The  screw  is  straight :  a  crooked  screw  would  produce  the  resnlt  equ&ll; 
well,  pel  naps  hotter.  I  may  remark  tfaat,  had  the  prosecutor  reliea 
upon  the  shape  as  producing  the  result,  he  would  have  failed  to  shov 
an  infringement ;  for  the  shape  of  the  defendant's  article  is  different 
from  that  of  the  article  registered ;  the  screw  is  curved.  The  prose- 
cutor has  attempted  to  protect  a  combination,  producing  no  doubt  a 
very  useful  result :  but  the  statute  gives  no  protection  to  a  combina- 
tion. Conviction  quashed.(a) 

(a)  A  second  oonvictioD,  for  eelliog  the  artiele,  wai  quashed  immediately  upon  the  decisioo  cf 
the  case  in  the  text,  after  a  few  renoutfks  from  oonnsel,  who  were  the  same  that  appeared  b^ore. 
These  remarks  hare  been  incorporated  in  the  argument  reported  above. 

For  sabseqoent  proceedings  arising  npon  the  same  transaction,  see  Bessell  r.  Wilson,  1 R  A  B. 
489  (E.  C.  L.  R.  vol.  72). 


*819]     ♦The  QUEEN  v.  THOMAS  COWARD.    April  26. 

Quo  warranto  for  exercising  the  office  of  conncillor  in  the  borough  of  C.  Plea :  That  the  \^- 
gesses  elected  defendant  by  the  greater  number  of  votes. 

Replication :  That  the  burgesses  who  voted  for  defendant  voted  by  delivering  pspen  in  ubica 
defendant's  place  of  abode  was  stated  to  be  '^Gonville  Place  in  the  s»id  borongb;"  vberc&s 
his  place  of  abode  was  Newmarket  Road  in  the  said  borough,  and  not  G.  P. ;  end  tbst  6.  P. 
was  not  the  same  place  as  N.  R.  Held  good,  on  demurrer  to  the  rejoinder,  as  showing  a  sul- 
•tantial  non-compliance  with  sect  32  of  stat.  5  A  6  W.  4,  c.  76,  and  not  a  mere  ioaecancj  of 
description  within  sect  142  ;  and  it  being  therefore  unnecessary  to  allege  that  the  descriptitfa 
was  not  such  as  to  be  commonly  understood. 

Rejoinder.  That  G.  P.  had  been  the  place  of  abode  of  defendant  for  a  long  period  of  time,  vni 
until  a  short  time  before  the  election,  and  was  at  the  time  of  the  election  commonly  uoderst(K)d 
to  be  his  place  of  abode ;  and  that  the  description  of  defendant  by  the  Christtan  name,  nr- 
name,  place  of  abode,  and  description  of  dofendanty  in  the  voting  papers,  was  such  u  to  be, 
and  as  then  was,  commonly  throughout  the  borough  understood  as  a  description  of  Uefeodut 
by  Christian  name  and  surname  with  his  place  of  abode  and  description.  Held  bad,  on  dcmaT- 
rer;  section  142  requiring  that  the  description  not  only  of  the  person  but  of  the  place  should 
be  such  as  to  be  commonly  understood,  and  the  record  showing,  not  an  inaccurate  de9crif(i<»> 
of  the  real  place  of  abode,  but  a  statement  of  a  place  which  was  not  the  place  of  abode. 

Information  in  the  nature  of  a  Quo  warranto,  for  using  the  office  of 
councillor  of  the  borough  of  Cambridge. 

Plea.  That  Cambridge  is  one  of  the  boroughs  enumerated  in  Sch^ 
dule  (A)  of  the  Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  and 
divided  into  five  wards,  with  thirty  councillors ;  the  extent,  ic,  of 
which  wards  had  been  duly  set  out  (stating  the  formalities)  accordJDg 
to  the  statutes :  and  one  was  called  the  East  Barnwell  Ward,  to  vbieb 
six  councillors  were  assigned  before  the  election  after  mentioned. 
That,  at  the  time  of  the  election,  defendant  was  duly  qualified  to  be  a 
councillor ;  and  the  plea  negatived  the  disqualifications.  That,  on  hi 
November,  1849,  two  councillors  (named)  went  out  of  office  as  conn- 
cillors  for  the  ward ;  and  that,  on  the  same  day,  the  burgesses,  having 
been  duly  summoned,  &c.,  assembled  themselves,  before  James  Edmund 
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Law,  an  alderman  of  the  borough  duly  appointed  to  preside,  &c.,  f^Qe)f\ 
*and  Charles  Allen  and  John  Wallis  the  younger,  assessors  of  '- 
the  ward,  for  the  purpose  of  electing,  from  the  persons  qualified  to  be 
councillorb,  two  councillors  to  supply  the  place  of  the  said  councillors 
80  going  out  of  office,  and  did  then  and  there,  by  the  greater  number 
of  the  votes  of  them  so  assembled,  elect  and  make,  from  the  persons 
qualified,  the  said  Thomas  Coward  one  of  the  councillora  of  the  said 
borough.  That  T.  Coward  made  and  subscribed  the  declaration,  and 
was  duly  admitted,  &c. 

Replication  (2):   "That  the  several  burgesses  of  the  said  ward," 
«  who,  to  a  certain  number,  to  wit,  to  the  number  of  231,  on  the  occa- 
sion on  which  the  said  Thomas  Coward  is  supposed  to  have  been  elected 
as  in  the  said  plea  mentioned,  voted  for  the  said  T.  Coward  to  be  one 
of  the  councillors  of  the  said  borough,  ,and  by  whose  votes  it  is  in  and 
by  the  said  plea  supposed  that  the  said  T.  Coward  was  elected  to  be 
one  of  such  councillors,  so  voted  for  the  said  T.  Coward  to  be  one  of 
such  councillors  by,  on  that  occasion,  delivering,  and,  for  the  purpose 
of  so  voting  on  that  occasion,  delivered,  voting  papers  in  that  behalf 
to  the  said  J.  E.  Law,  C.  Allen,  and  J.  Wallis,  being,  and  who  respec- 
tively were,  such  aldermen  as  in  the  said  plea  mentioned,  appointed  as 
therein  mentioned,  and  such  assessors  as  therein  mentioned."     "That 
the  said  voting  papers,  which  on  the  occasion  last  aforesaid  were  deli- 
vered as  aforesaid  for  the  purpose  of,  on  that  occasion,  voting  for  the 
said  T.  Coward  to  be  one  of  the  councillors  of  the  said  borough,  did 
not,  nor  did  any  of  them,  contain  the  place  of  abode  of  the  said  T. 
Coward,  being  the  person  for  whom  the  last-mentioned  burgesses  voted 
as  aforesaid  to  be  one  of  the  councillors  of  the  said  borough."     <«  That 
the  said  voting  papers  contained  erroneous,  false,  *and  untrue  r^ne)-! 
statements  of  the  place  of  abodd  ex  the  said  T.  Coward,  and  ^ 
stated,  as  the  place  of  his  abod«^  what  was  not  in  fact  the  place  of  his 
abode,  in  this :  (to  wit)  that  the  place  of  abode  of  the  said  T.  Coward 
was  and  is  by  a  certain  number,  to  wit,  seven,  of  the  said  voting  papers 
stated  to  be  <  Qonville  Place  ;*  m  and  by  a  certain  other  number,  to 
wit,  six,  of  the  said  voting  papers  stated  to  be  <  Gonville  Place  in  Cam- 
bridge;'  in  and  by  a  certain  other  number,  to  wit,  one,  of  the  said 
voting  papers  stated  to  be  «  Qonville  Place^  Cambridge  ;*  and  in  and  by 
the  residue,  to  wit,  217,  of  the  said  voting  papers  stated  to  be  <  Gon- 
vtlle  Place^  in  the  said  borough.'     Whereas,  in  truth  and  in  fact,  the 
place  of  abode  of  the  said  T.  Coward,  before  and  at  the  time  when  tho 
said  burgesses  of  the  said  East  Barnwell  Ward  assembled  themselves 
as  in  the  said  plea  mentioned,  and  before  and  at  the  time  of  the  deli- 
very of  the  said  voting  papers  to  the  said  J.  E.  Law,  C.  Allen,  and  J. 
Wallis,  as  aforesaid,  and  aho  at  the  time  of  the  said  T.  Coward  being, 
as  in  and  by  the  said  plea  is  supposed,  elected  as  aforesaid,  was  at 
Newmarket  Road  in  the  said  borough  of  Cambridge  in  the  said  county 
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of  Cambridge,  and  not  at  Gonville  Place  aforesaid,  or  elsewhere  than 
at  Newmarket  Road  aforesaid."  <<  That  Gonville  Place  aforesaid  iras, 
before  and  at  the  time  of  the  delivery  of  the  said  voting  papers  and  of 
the  said  supposed  election  of  the  said  T.  Coward  as  in  the  said  plea 
mentioned,  and  still  is,  situated  in  East  Barnwell  Ward  in  the  said 
plea  mentioned ;  and  that  Newmarket  Road  aforesaid  was  not,  at  the 
time  of  the -delivery  of  the  said  voting  papers,  or  of  the  said  last-men- 
tioned election,  nor  is  now,  situated  in  the  said  East  Barnwell  Ward, 
bat  then  was,  and  «till  is,  situated  in  another  and  different  ward,  to 
wit,  a  certain  ward  called  and  known  by  the  name  of  West  Barnwell 
^r.oc}-i  *Ward,  the  same  being  nne  ^f  the  wards  into  which  the  said 

*"'''  borough  of  Cambridg&  v^an^  ^!)ii  ie  divided  as  in  the  said  plea 
mentioned.  And  that  Gonv^ili  I^^^e  ^fo^^8aid  was,  at  the  time  of  the 
delivery  of  the  said  voting  paT.crs.  en  i  cf  the  said  last-mentioned  elec- 
tion, and  still  is,  distant  dive.**,  '-g  -Tit,  2000,  yards  from  Newmarket 
Road  aforesaid ;  and  that  6cr.vi!;<^  Tlhce  aforesaid  was  not  then,  nor  is 
now,  the  same  place  with  or  as  N&vmafic;;^  Road  aforesaid,  hot  then 
was  and  still  is  another  and  diffeir:\it  ol^ca/'     Verification. 

Rejoinder.  «  That  the  said  votiii/  p^-ers,  so  delivered  by  the  said 
burgesses  who  voted  for  him  the  sn-x  T.  Coward,  were,  and  each  and 
every  of  them  was,  previous  to  such  deii'^ery,  duly  signed  in  pursuance 
of  and  in  conformity  with  the'  statute."  &c.  (6  &  6  W.  4,  c.  76),  "and 
did,  and  each  and  every  of  them  did,  at  the  time  of  the  same  being  so 
delivered  as  aforesaid,  contain,  and  purport  to  contain,  that  the  said 
burgesses  so  voting  did  respectively  vote  for  the  said  T.  Coward  to  be 
a  councillor  of  the  said  borough  of  Cambridge ;  and  that  the  said  seven 
of  the  said  voting  papers  in  th«  said  replication  in  that  behalf  men- 
tioned were,  and  each  and  every  of  them  was,  at  the  time  of  the  same 
being  so  delivered  as  aforesaid,  so  far  as  related  to  the  Christian 
name  and  surname  of  the  said  T.  Coward,  with  the  place  of  abode  and 
description  of  the  said  T.  Coward  required  by  the  provisions  of 
the  same  statute,  according  to  the  tenor  and  effect  following,  that  is 
CO  say : 

<  Borough  of  Cambridge.     1  November,  1849. 

«I  vote  for  the  undermentioned  persons  to  be  councillors  of  thia 
borough  for  East  Barnwell  Ward. 

Christian  name  and  Surname  Place  of  Abode  of  DeioriptioB  of  Penoei 

of  Persons  voted  for.  Persons  roted  for.  Totad  to. 

Thomas  Coward.  Gonville  Place.  Gentleman.* 

^rsncry  *  And  that  tho  said  six  of  the  said  voting  papers  In  the  said  replica- 
^  tion  in  that  behalf  mentioned  were,  and  each  and  every  of  them  was, 

at  the  time  of  the  same  being  so  delivered  as  aforesaid,  so  far  as  related  a? 
aforesaid^  according  to  the  same  tenor  and  effect,  excepting  that,  instea^l 
of  Qanville  Place,  the  words  Gonville  Place  in  Qambridge  were  written  in 
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the  same  part  of  each  of  the  said  six  votiDg  papers :  and  that  the  said  one 
of  the  said  voting  papers  in  the  said  replication  in  that  behalf  mentioned 
vas,  at  the  time  of  the  same  being  so  delivered  as  aforesaid,  so  far  as 
related  as  aforesaid,  according  to  the  same  tenor  and  effect,  excepting 
that,  instead  of  QonviUe  Place^  the  words  Oonville  Place^  Cambridge^ 
urere  written  in  the  same  part  of  the  said  voting  paper:  and  the 
said  residue  of  the  said  voting  papers  in  the  said  replication  in  that 
behalf  mentioned,  to  wit,  the  said  217,  were,  and  each  and  every  of 
them  was,  at  the  time  of  the  same  being  so  delivered  as  aforesaid,  so 
far  as  related  as  aforesaid,  according  to  the  same  tenor  and  effect, 
excepting  that,  instead  of  Q-onvilU  Place,  the  words  Gonville  Place,  in 
the  9aid  borough,  were  written  in  the  same  part  of  each  of  the  said  resi- 
due of  the  said  voting  papers.  And  that  the  said  Gonville  Place,  in 
the  said  several  voting  papers  of  the  said  burgesses  who  so  voted  for 
the  said  T.  Coward  as  aforesaid  written  and  contained,  is  one  and  tho 
same  Gonville  Place  and  not  other  or  different:  and  that  the  same 
Gonville  Place  was  and  is  situate  in  the  said  borough  within  the  said 
ward  called  East  Barnwell  Ward  as  in  the  said  replication  alleged : 
and  that  the  same  Gonville  Place  had  been  and  was  the  place  of  abode 
of  him  the  said  T.  Coward,  for  a  long  period  of  time,  to  wit,  three 
years,  next  before  and  up  to  and  until  a  short  time,  to  wit,  twenty  days, 
before  the  said  election;  and  that  the  *same  Gonville  Place,  r^onA 
before  and  at  the  time  of  the  said  election  and  the  said  deliver-  ^ 
ing  of  the  said  voting  papers,  was  commonly  understood,  that  is  to  say 
in  and  throughout  the  said  borough,  to  continue  and  be  the  place  of 
abode  of  him  the  said  T.  Coward ;  and  that  the  said  several  descriptions 
of  the  said  T.  Coward  in  the  said  several  voting  papers  so  delivered  as 
aforesaid  written  and  contained,  as  the  person  voted  for  as  aforesaid, 
that  is  to  say,  by  the  Christian  name  and  surname  as  aforesaid,  with 
the  place  of  abode  and  description  of  him  the  said  T.  Coward  as  afore- 
said, at  the  time  of  the  said  election  and  the  delivering  of  the  same 
voting  papers,  were  respectively  such  descriptions  of  him  the  said  T. 
Coward  by  the  Christian  name  and  surname,  with  the  place  of  abodo 
and  description  of  him  the  said  T.  Coward,  as  to  be,  and  as  then  were,  com- 
monly understood  in  and  throughout  the  said  borough,  to  wit^  as  descrip- 
tions of  him  the  said  T.  Coward  by  the  Christian  name  and  surname 
with  his  place  of  abode  and  description.     Verification. 

Demurrer,  assigning  causes  including  the  points  taken  in  the  argu- 
ment.   'Joinder. 

Watson,  for  the  Crown.— The  objection  arises  on  general  demurrer. 
By  Stat.  6  &  6  W.  4,  c.  76,  s.  32,  the  paper  delivered  in  by  the  voter 
must  contain  <<the  Christian  names  and  surnames  of  the  persons  for 
whom  he  votes,  with  their  respective  places  of  abode  and  descriptions." 
It  is  admitted  on  this  record  that  the  voting  papers,  in  every  instance, 
contained  a  place  of  abode  different  from  that  of  the  defendant.     Sect. 
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142,  upon  \7hich  the  defendant  will  relj,  is  inapplicable.  It  enActs 
*ftO'^l  "  *^*^  ^^  misnomer  or  inaccurate  description  of  *any  person,  body 
^  corporate,  or  place  named  in  any  schedule  to  this  Act  annexed, 
or  in  any  roll,  list,  notice,  or  voting  paper  required  by  this  Act,  shall 
hinder  the  full  operation  of  this  Act  with  respect  to  such  person,  body 
corporate,  or  place,  provided  that  the  description  of  such  person,  body 
corporate,  or  place  be  such  as  to  be  commonly  understood."  Th&t 
refers  only  to  an  inaccurate  description  of  the  place  which  ought  to  be 
named ;  but  this  is  not  a  description  of  the  place  which  ought  to  be 
named  ;  it  is  an  accurate  description  of  another  place.  It  is  an  untrue 
statement  of  the  abode.  The  rejoinder  states  that  the  description  was 
such  that  it  was  commonly  understood  throughout  the  borough  to  be  a 
description  of  the  defendant :  but  that  does  not  cure  a  wronO  statement 
of  the  abode ;  Regina  v.  Deighton,  5  Q.  B.  896  (E.  C.  L.  R.  vol.  48). 
That  case,  it  is  true,  was  upon  the  election  of  an  alderman,  and  was 
decided  upon  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  14,  which  relates  entirely 
to  the  election  of  aldermen :  but  the  mode  of  election  there  prescribed 
does  not  differ  substantially  from  that  prescribed  for  councillors  under 
Stat.*  5  &  6  W.  4,  c.  76,  s.  32.  In  Sheldon  v.  Flatcher,  5  Com.  B.  14, 
18  (E.  C.  L.  R.  vol.  67),  a  question  arose  upon  sect.  101  of  the  Parlia- 
mentary Registration  Act,  6  &  7  Vict.  c.  18,  where  the  words  are  simi- 
lar to  those  of  Stat.  5  &  6  W.  4,  c.  76,  s.  142 ;  and  there  Williams,  J., 
said :  "  The  101st  section  was  merely  intended  to  cure  imperfect  descrip- 
tions ;*'  and  Maule,  J.,  added :  "Such  as  describing  a  party's  place  of 
abode  as  in  'the  parish  of  Camberwell,*  for  instance,  without  mention- 
ing Giles,  the  tutelary  saint." 

Oowling,  contrd. — The  language  of  the  rejoinder  follows  that  of  stat. 
*A'^ai  5  &  6  W.  4,  c.  76,  s.  142.     And  the  *general  object  of  sect.  32 

"*  -'  is  clearly  answered  if  the  description  be  such  that  there  can  be 
no  misunderstanding,  throughout  the  borough,  as  to  the  person  meant : 
the  three  requisites,  names,  abode,  and  descriptions,  are  specified  with 
that  view  only.  The  question  turns  upon  the  words  in  sect.  142,  <«  pro- 
vided that  the  description  of  such  person,  body  corporate,  or  place  be 
such  as  to  be  commonly  understood."  Now,  if,  to  satisfy  these  words, 
it  be  necessary  that  Gonville  Place  should  be  commonly  understood  to 
designate  Newmarket  Road,  the  defendant  must  fail ;  for  the  words 
cannot  be  so  understood.  But,  if  the  effect  of  the  enactment  be  that 
the  description  of  the  candidate,  in  the  particulars  specified,  must  be 
such  that  it  is  commonly  understood  what  candidate  is  meant,  the  record 
shows  that  this  is  satisfied.  The  word  "  description"  is  used  with  a 
more  extensive  meaning  in  sect.  142  than  in  sect. -32.  [Pattksox,  J.— 
In  sect.  32  « descriptions"  means  the  addition,  calling,  &c.,  of  the 
person :  in  sect.  142  «« description"  means  the  language  used.  But 
the  latter  section  does  not  say  that  no  inaccurate  description  of  a 
description  shall  prejudice,  but  that  no  inaccurate  description  of  the 
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place,  &c.,  shall  prejudice  provided  the  description  of  the  place,  &c., 
be  such  as  to  be  comtnonly  understood.  This  is  no  description  of  the 
place  at  all.  You  want  to  mix  up  all  together,  and  to  treat  the  descrip- 
tion of  the  place  as  the  description  of  the  candidate.]  That  corresponds 
with  the  object  of  the  enactment.  If  a  man  were  called  Josiah,  his 
real  name  being  Joseph,  that  would  be  a  misnomer  of  the  person,  and 
could  be  cured  by  sect.  142 :  but,  if  the  argument  on  the  other  si(Je 
b3  valid,  the  misnomer  would  be  fatal,  because  Josiah  cannot  mean 
Joseph,  though  the  person  called  Josiah  was  commonly  *under-  r*Q9^ 
stood  to  be  the  person  named  Joseph.  The  same  argument  ^ 
applies  to  any  misdescription  of  the  trade  or  calling.  Indeed  it  is 
more  important  to  apply  this  construction  to  the  places  of  abode  than 
to  any  of  the  other  particulars,  because  it  may  often  be  a  subtle  ques- 
tion of  law  what  the  real  abode  is.  Begina  v,  Deighton,  5  Q.  B.  896 
(E.  C.  L.  R.  vol.  48),  was  a  case  on  the  election  of  aldermen,  and  turned 
entirely  on  stat.  7  W.  4  &  1  Vict.  c.  78,  which  contains  no  clause 
answering  to  sect.  142  of  stat.  5  &  6  W.  4,  c.  76 ;  counsel  for  the 
Crown  there  admitted(a)  that  the  objection  could  not  have  been  sustained 
had  the  question  been  as  to  the  election  of  a  councillor ;  and  Lord 
Penman,  C.  J.,  appears  to  take  the  same  view.  In  Rolfe  v.  Swan,  1 
M.  &  W.  305,  309,t  S.  C.  Tyrwh.  &  G.  665,  a  case  upon  stat.  2  &  3 
W.  4,  c.  39  (Uniformity  of  Process  Act),  where  it  was  held  that,  in  con- 
formity with  the  form  No.  4,  in  the  Schedule,  the  abode  of  the  defend- 
ant must  be  stated  in  a  capias,  Farkb,  B.,  said  that  «  either  the  actua 
or  supposed  place  of  residence  of  the  defendant  must  be  stated."  In 
Hill  V,  Harvey,  4  Dowl.  P.  C.  163,  it  was  held  sufficient,  under  the 
same  Act,  to  describe  a  late  place,  of  residence,  as  is  done  here.  Has- 
lope  V.  Thome,  1  M.  &  S.  103  (E.  C.  L.  B.  vol.  28),  shows  that  absolute 
strictness  in  describing  a  legal  place  of  abode  cannot  be  enforced.  In 
fact  the  rule  contended  for  might  often  disfranchise  voters  upon  a  mere 
point  of  law :  the  question  also  affects  the  whole  borough,  as  the  liability 
of  a  party  elected  to  serve  will  be  involved.  The  expressions  cited  from 
Sheldon  v.  Flatcher,  6  Com.  B.  18  (E.  C.  'L.  R.  vol.  57),  were  mere 
obiter  dicta :  the  case  was  decided  on  the  ground  that  the  description 
was  ^correct.  It  is  enough,  under  this  statute,  that  a  descrip-  r^i^Qoo 
tion  of  abode  is  inserted  sufficient  for  the  identification  of  the  '- 
person :  an  omission  of  the  place  of  abode,  indeed,  could  not  be  cured. 
Further,  the  replication  is  bad.  It  shows  only  that  the  description 
given  is  untrue :  it  should  have  stated  that  the  description  is  not  such 
as  to  be  commonly  understood.  It  may  be  answered  that  sect.  142  is 
in  the  nature  of  a  proviso,  not  of  an  exception.  But  it  is  properly 
neither ;  it  is  an  interpretation  clause,  which  must  be  considered  as 
incorporated  with  the  several  sections  of  the  Act.  The  effect  of  a  pro- 
viso is  to  destroy  the  effect  of  a  previous  enactment,  under  particular 

(a)  6  Q.  B.  899. 
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circumstances ;  note  (d)  to  Thursby  v.  Plant,  1  Wms.  Saund.  233  ? 
(6th  ed.).  This  distinction  is  shown  in  the  judgment  in  Lawton  r. 
Hickman,  9  Q.  B.  663,  588,  9  (E.  C.  L.  R.  vol.  68).  The  question  now 
before  the  Court  arose  in  a  case,  not  reported,  of  an  information  in  the 
nature  of  a  quo  warranto  against  a  person  named  Hammond. 

Watson^  in  reply. — In  that  case  the  place  of  business  had  been  giren 
instead  of  the  place  of  abode.  [Patteson,  J.  (referring  to  his  notes). — 
It  was  an  information  in  the  nature  of  a  quo  warranto  for  exercising 
the  o£Sce  of  councillor  of  the  borough  of  Great  Yarmouth :  and  it  turned 
upon  the  distinction  between  an  inaccurate  description  of  the  right  place 
and  the  description  of  a  wrong  place.  It  occurred  on  the  29tb  of 
January  in  this  year.  Wightman,  J. — There  was  no  final  decision :  the 
rule  for  an  information  was  made  absolute;  that  was  all.(a)]  The 
argument  on  the  other  side  comes  to  this ;  that  it  is  enough  if  there 
*J^^Q1  *be  such  a  description  of  the  person  as  will  be  commonly  under- 

^  stood :  whereas  sect.  82  specifies  three  particulars  to  be  described. 
(He  was  then  stopped  by  the  Court.) 

Patteson,  J.(6)— The  replication  is  at  all  events  good.  It  is  framed 
on  the  supposition  that  the  description  is  positively  wrong.  No  one 
could  mistake  the  meaning  of  the  words  Gonville  Place :  the  case  there- 
fore would  not  be  within  sect.  142 ;  and  it  would  be  unnecessary  for  the 
replication  to  negative  the  fact  that  the  words  could  be  commonly 
understood  as  meaning  Newmarket  Road.  Then,  as  to  the  rejoinder. 
It  assumes  that  the  place  is  inaccurately  given,  but  alleges  that  the 
descriptions,  by  the  names,  place  of  abode,  and  description,  were  com- 
monly understood  as  descriptions  of  the  defendant.  It  comes  therefore 
to  the  question  whether  sect.  142  applies  only  to  the  description  of  the 
defendant,  or,  as  it  seems  to  me  to  do,  also  to  the  description  of  his 
place  of  abode  and  occupation.  According  to  my  view,  then,  the  enact- 
ment is  that  an  inaccuracy  in  describing  the  place  shall  not  vitiate  the 
proceeding.  But  what  we  have  here  is  not  an  inaccuracy  in  describing 
the  place :  there  is  an  accurate  description  of  a  place ;  but  it  is  the 
wrong  place.  Now  the  only  thing  cured  is  an  inaccurate  description 
of  the  right  place.  I  cannot  get  over  the  objection:  and  I  am  of 
opinion  that  the  demurrer  must  be  allowed. 

Wightman,  J. — Sect.  82  requires  three  things  to  be  specified :  and, 
♦R^m  *^  ^  understand  Mr.  Cowling*%  argument,  *he  admits  that  the 

^  omission  of  any  one  of  the  three 'would  be  fatal ;  but  he  contends 
that  an  untrue  statement  as  to  one  of  them,  the  place  of  abode,  is  cured 
by  sect.  142.  Now  that  section  cures  a  <<  misnomer  or  inaccurate 
description"  of  any  one  of  three  things,  «  any  person,  body  corporate, 

(a)  The  information  havinjj^  been  filed,  issue  in  fact  was  joined;  and  the  case  was  tried  berr« 
Pollock,  G.  B.,  at  the  Norfolk  Sammer  Assizes,  1851,  when  a  verdict  was  ibnnd  for  defendant : 
bat  this  Court  (January  26,  1852)  ordered  a  venire  de  novo.  The  case  wiU  be  reported  in  it* 
place. 

(6)  Lord  Campbsll,  C.  J.,  was  sitting  in  the  Criminal  Court  of  Appeal 
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or  place."  Here  '<  person"  and  « place"  are  mentioned  as  distinct 
things :  it  is  therefore  not  enoagh  that  the  description  of  the  person  be 
such  as  to  be  commonly  understood.  Then,  is  this  misnomer  or  inac- 
curate description  of  the  place  such  a  description  as  to  be  commonly 
understood?  If  (<row"  had  been  named  instead  of  «< street,"  so  that 
one  might  be  supposed  to  mean  the  other,  that  might  be  within  the 
section.  But  here  one  place  is  correctly  described  instead  of  another, 
which  it  cannot  be  taken  to  mean.     The  fault  is  therefore  not  cured. 

Erle,  J. — The  voter  is  to  state  the  place  of  abode  of  the  candidate, 
the  true  place  of  abode  is  the  Newmarket  Road :  the  place  stated  is 
Gonville  Place.  The  rejoinder  alleges  that  Gonville  Place  was  *the 
candidate  8  abode  at  a  previous  time,  and  was  commonly  understood  in 
the  borough  to  be  his  abode  still.  I  think  that  this  does  not  satisfy 
sect.  142,  which  requires,  not  that  the  place  named  shall  be  that  which 
is  understood  to  be  the  abode,  but  that  the  name  shall  be  understood  to 
designate  the  place  which  really  is  the  abode.  '« Inaccurate  description" 
is  a  term  applicable  where  the  accurate  description  has  a  precise  signi- 
fication which  is  pointed  to  by  the  inaccurate  description,  in  the  voter's 
intention.  But  here  the  voter  meant  to  say  that  the  candidate  was 
resident  in  Gonville  Place,  whereas  he  had  gone  to  *Newmarket  r^oo-i 
Road.  I  am  unwilling  to  destroy  votes  upon  such  an  objection :  ^ 
but  I  find  that,  npon  a  cognate  Act  (6  &  7  Vict.  c.  18,  The  Parliament- 
ary Registration  Act),  in  a  case  of  Edsworth  v.  Farrer,  1  Lutw. 
Appeal  Cases,  517,  S.  C.  4  Com.  B.  9  (E.  C.  L.  R.  vol.  56),  where  the 
question  arose  upon  a  clause  (sect.  101)  similar  to  sect.  142  of  stat.  5 
&  6  W.  4,  c.  76,  Maule,  J.,  said:  "I  conceive,  however,  that  the  words 
^  commonly  understood,'  as  used  in  that  section,  must  be  taken  to  apply 
to  cases  where  the  description  given  would,  in  its  popular  sense,  convey 
precisely  the  same  meaning  as  if  the  more  accurate  and  legal  description 
had  been  employed;  as  where  a  person  describes  a  parish  by  some 
popular  name,  or  where  a  part  of  a  name  is  omitted.  In  fact,  in  order 
to  bring  a  case  within  the  meaning  of  the  101st  section,  there  should  be 
an  inaccurate  description  of  the  same  thing."  Now  here  it  cannot  be 
said  that  Gonville  Place,  however  accurately  described,  would  mean 
Newmarket  Road,  which,  upon  the  record,  appears  to  be  a  different 
place.  Judgment  for  the  Crown. 
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♦ooQT   *The  QUEEN  v.   THOMPSON,   TILLOTSON,   and  MAD- 
-  DOCK.    Apra  29. 

Stat.  3  A  4  W.  4|  c.  53  (for  th«  preyoDtion  of  smoggliog),  which  enacted,  by  sect  120,  that  all 
Buits,  indictments,  or  informations  exhibited  for  any  offence  against  any  Act  relating  to  the 
Customs,  in  any  of  his  Migesty's  Coarts  of  Record  at  Westminster,  shonld  be  had,  broaght, 
sued,  or  exhibited  within  three  years  after  the  offence  committed,  did  not  apply  lo  an  indict- 
ment found  by  the  grand  jury  of  a  county  at  the  Assizes. 

Kor,  per  Colerzoob,  J.,  to  an  indictment,  whererer  preferred,  for  a  conspiracy  to  remore  goods 
fraadttlently  from  a  bonding  warehonse. 

An  indictment  for  a  conspiracy  to  violate  the  proTisions  of  a  statute  will  lie,  after  the  repeal  of 
such  statute,  for  an  offence  committed  before  the  repeal. 

A.  was  indicted  for  conspiring  with  T.  and  Z.  and  other  persons  to  the  jurors  nnknowa.  Tha 
evidence  was  confined  to  A.,  Y.,  and  Z.;  and  the  jury  were  of  opinion  that  A.  conspired  with 
either  Y.  or  Z.,  but  said  that  they  did  not  know  with  which.  Y.  and  Z.  were  thereupon  both 
acquitted.     Ileld  that  A.  was  entitled  to  be  acquitted  also. 

m 

The   defendants  were   indicted  at  the  Lancashire  Assizes.      The 
material  parts  of  the  indictment  were  as  follows. 

(<  Lancashire,  to  wit.  The  jurors,  "&c.,  <<  present  that  Henry  Thomp- 
son, late  of,"  &c.,  «<  Samuel  Tillotson,  late  of,"  &c.,  «<  and  Thomas 
Williams  Maddock,  late  of,"  &c.,  <<with  force  and  arms,  at  the  parish," 
&c.,  <<in  the  county  aforesaid,  did  unlawfully  and  fraudulently  con- 
spire, combine,  confederate,  and  agree,  together,  and  with  divers  other 
persons  to  th^  jurors  aforesaid  unknown,  to  cause  and  procure  divers 
foreign  goods,  which  had  been  and  were  theretofore  imported  into  the 
United  Kingdom,  and  which  said  goods  before  had  been  deposited  in 
certain  approved  vaults,  and  upon  the  removal  of  which  said  goods 
from  the  said  vaults  certain  duties  of  customs  would  be  due  and  of 
right  payable  to  our  said  Lady  the  Queen,  clandestinely  and  illegally 
to  be  removed  from  and  out  of  the  said  vaults  wherein  the  said  goods 
had  been  deposited  as  aforesaid,  without  payment  of  the  said  duties  of 
customs  to  our  said  Lady  the  Queen ;  with  intent,  thereby  and  then, 
^Qoo-i  *o  cheat  and  defraud  our  said  Lady  the  Queen  of  divers  large 
-*  *sums  of  money  then  and  there  being  due  and  payable,  and  then 
and  there  about  to  be  due  and  payable,  to  our  said  Lady  the  Queen  in 
respect  of  the  duties  of  customs  of  this  Realm.  In  contempt,"  &c., 
<<  to  the  damage  and  injury  of  the  public  revenue  of  this  Realm,  and 
against  the  peace,"  &c. 

Count  2.  «« And  the  jurors,"  &c.,  ««that  the  said  H.  Thompson,  S. 
Tillotson,  and  T.  W.  Maddock,  afterwards,  on,"  &c.,  "at,"  &c.,  "with 
force  and  arms,  did  unlawfully  and  fraudulently  conspire,  combine, 
confederate,  and  agree,  together,  ani  with  divers  other  persons  to  the 
jurors  aforesaid  unknown,  to  cause  and  procure  divers  foreign  wines, 
to  wit,"  &c.,  "which  had  been,  and  before  then  were,  imported  and 
l»rought  into  the  port  of  Liverpool  in  the  county  aforesaid,  and  which 
said  goods  had  been  deposited,  and  then  were,  in  certain  approved 
vaults  or  bonding  warehouses,  and  upon  the  removal  of  which  said 
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goods  certain  duties  of  customs  would  be  and  of  right  were  due  and 
payable  to  our  said  Lady  the  Queen,  to  wit,  to  the  amount  of,"  JLc, 
^(  clandestinely  and  illegally  to  be  removed  from  and  out  of  the  said 
vaults  or  bonding  warehouses  wherein  the  said  goods  had  been  deposited 
ad  aforesaid,  without  payment  of  the  said  duties  of  customs  to  our  said 
Lady  the  Queen,  with  intent,"  &c.  (as  before). 

Count  3.  "  And  the  jurors,"  &c.,  « that  the  said  H.  Thompson,  S. 
Tillotson,  and  T.  W.  Maddock,  afterwards,  on,"  &c.,  "at,"  fcc,  "with 
force  and  arms,  did  unlawfully  and  fraudulently  conspire,  combine, 
confederate,  and  agree,  together,  and  with  divers  other  persons  to  the 
jurors  aforesaid  unknown,  to  cheat  and  defraud  our  said  Lady  the 
Queen  of  divers  large  sums  of  money  then  and  there  being  due  and 
.  payable,  and  then  and  *there  about  to  be  due  and  payable,  to  r^oqi 
our  said  Lady  the  Queen  in  respect  of  the  duties  df  customs  of  ^ 
this  Realm.     In  contempt,"  &c.(a) 

*Plea :  Not  Guilty.  [*885 

(o)  The  following  eDactments  were  referred  to  in  the  argument  in  bsne. 

StaL  3  ft  4  W.  4,  c.  53,  "  for  the  prevention  of  smnggling." 

Sect  58.  **  If  any  persons  to  the  nnmber  of  three  or  more,  armed  with  fire-anns  or  other 
offensiTe  weapons,  shall,  within  the  United  Kingdom,  or  within  the  limits  of  any  port,  harbour, 
or  creek  thereof,  bo  assembled  in  order  to  be  aiding  and  assisting  in  the  illegal  landing,  running, 
or  carrying  away  of  any  prohibited  goods,  or  any  goods  liable  to  ony  duties  which  have  not 
been  paid  or  secured,"  or  in  rescuing  seised  goods,  or  any  person  apprehended  for  any  offence 
made  felony  by  any  Act  relating  to  the  Customs,  or  preventing  the  apprehension  of  any  person 
guilty  of  such  offence,  "or  in  case  any  persons  to  the  number  of  three  or  more,  so  armed  as  afore- 
i<aidy  shall,  within  the  United  Kingdom,  or  within  the  limits  of  any  port,  harbour,  or  creek  there- 
of, be  so  aiding  or  assisting,  every  person  so  offending,  and  every  person  aiding,  abetting,  or 
ad^isting  therein,  shall,  being  thereof  convicted,  be  adjudged  guilty  of  felony,  and  suffer  death  as 
a  felon." 

Sect.  75.  "  AH  penalties  and  forfeitures  incurred  or  imposed  by  this  or  any  other  Act  relating 
t'>  the  Customs,  or  to  trade  or  navigation,  shall  and  may  be  sued  for,  prosecuted,  and  recovered 
by  action  of  debt,  bill,  plaint,  or  information  in  any  of  His  Majesty's  Courts  of  Record  at  West- 
minster, or  at  Dublin,  or  at  Edinburgh,  or  in  the  Royal  Courts  of  the  Islands  of  Guernsey,  Jersey, 
Aldemey,  Sark,  or  Man,  in  the  name  of  His  Majesty's  Attorney-QencrsI,  or  of  the  Lord  Advo- 
cate of  Scotland,  or  in  the  name  or  names  of  some  officer  or  officers  of  His  Majesty's  Customs,  or 
by  information  before  any  two  or  more  of  His  Majesty's  justices  of  the  peace  in  the  United  King- 
dom, or  before  any  governor,  deputy  governor,  or  deemster  in  the  Isle  of  Man." 

Sect.  108.  "  Whenever  any  person  shall  be  charged  with  any  offence  against  this  or  any  Act 
relating  to  the  customs,  or  for  which  he  or  she  may  be  prosecuted  by  indictment  or  information 
in  Hie  Majesty's  Court  of  King's  Bench,  and  the  same  shall  be  made  appear  to  any  Judge  of  the 
tfame  Court,  by  affidavit  or  by  certifloate,"  Ao.,  the  Judge  may  issue  a  warrant  for  his  apprehen- 
sion in  order  to  his  being  bound  to  appear  ''in  ^e  said  Court  at  the  time  mentioned  in  such 
warrant,  and  to  answer  to  all  and  singular  indictments  or  informations  for  any  such  offence ;" 
and,  if  the  person  neglect  or  refuse  to  become  bound,  he  may  be  committed  to  the  common  gaol 
of  the  county,  eity,  or  place  where  the  offence  shall  have  been  committed,  or  where  he  shall 
have  been  apprehended.  In  case  the  party,  for  the  space  of  eight  days  after  the  delivery  of  the 
copy  of  such  indictment  or  information,  neglect  to  "  cause  an  appearance  and  also  a  plea  of" 
[nr]  *' demurrer  to  be  entered  in  the  said  Court  to  such  indictment  or  information,"  the  prose- 
cacor  may  cause  an  appearance  and  a  plea  of  Not  guilty  to  be  entered. 

Sect  112.  "No  indictment  shall  be  preferred  or  suit  commenced  for  the  recovery  of  any 
penalty  or  forfeiture  under  this  or  any  other  Act  relating  to  the  Customs  or  Excise  (except  in 
the  casM  of  persons  detained  and  carried  before  one  or  more  justices  in  pursuance  of  this  act) 
unless  such  suit  shall  be  commenced  in  the  name  of  His  Majesty's  Attorney- Qeneral,  or  in  tho 
name  of  the  Lord  Advocate  of  Scotland,  or  unless  suoh  indictment  shall  be  preferred  under  the 
direction  of  the  Commissioners  of  His  Majesty's  Customs  or  Excise,  or  unless  suoh  suit  shall  be 
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*8^fil  "^^^  indictment  having  been  removed  into  thb  Court  ♦by  cer- 
^  tiorari,  the  case  was  tried  before  Ckesswell,  J.,  at  the  Lancaster 
Summer  Assizes,  1850.  It  appeared  that  the  defendant  Thompson  was 
»wine  merchant  residing  in  Liverpool;  and  that,  between  the  end  of 
1838  and  the  beginning  of  1843,  he  had  brought  certain  wines  into  a 
bonding  warehouse  in  Liverpool,  whence  thej  had  been  taken  out,  during 
that  interval,  without  payment  of  duty.  The  warehouse  was  secured 
by  two  sets  of  locks ;  Thompson  had  the  custody  of  the  keys  of  one 
set,  and  the  Crown  lockers  of  the  keys  of  the  other  set.  During  the 
time  in  question,  the  Crown  lockers  were  the  defendants  Tillotson  and 
Maddock.  The  jury  stated  their  opinion,  upon  the  evidence,  to  be  that 
Thompson  had  conspired  with  either  Tillotson  or  Maddock,  but  that 
they  did  not  know  with  which.  No  evidence  was  given  of  participation  ^ 
by  any  other  party.  The  learned  Judge  thereupon  directed  a  verdict 
of  Not  Guilty  to  be  taken,  in  respect  of  Tillotson  and  Maddock,  and  a 
verdict  of  Guilty  against  Thompson,  reserving  leave  to  move  to  enter 
a  verdict  of  Not  guilty  in  respect  of  Thompson. 

Counsel  for  the  defendants  objected  that  the  prosecution  was  barred 
by  Stat.  3  &  4  W.  4,  c.  53,  s.  120,  the  bill  not  having  been  found  within 
three  years  of  the  latest  time  assignable  for  the  commission  of  the 
offence.  They  objected,  also,  that,  the  bill  having  been  found  after  the 
passing  of  stat.  8  &  9  Vict.  c.  84,  s.  2,  which  repeals  stat.  3  &  4  W.  4, 
cc.  53  and  57,  the  indictment  was  not  maintainable.  The  learned  Judge 
overruled  both  objections,  reserving  leave  to  move  to  enter  a  verdict  for 
the  defendant  Thompson  on  these  points  also. 

*8371       *^^  Michaelmas  Term,  1850,  Murphy^  Serjt.,  obtained  a  rule 
-^  nisi  to  enter  a  verdict  for  the  defendant  Thompson,  or  for  a  new 
trial. 

commenced  in  the  pame  of  some  officer  of  CoBtomi  or  Excise,  under  *he  direction  of  the  nid 
Jommisaioners  respectively." 

Sect.  120.  "  AU  BttitBi  indictments,  or  information!  exhibited  for  an j  offenoe  against  this  or 
any  other  Act  relating  to  the  Castoms  in  any  of  His  Mi^esty'e  Courts  of  F^ecord  at  Westminster, 
or  in  Dublin,  or  in  Edinburgh,  or  in  the  Royal  Courts  of  Guernsey,  Jersey,  Aldemey,  Ssrk,  or 
Man,  shall  and  may  be  had,  brought,  sued,  or  exhibited  within  three  years  next  after  the  date 
of  the  offence  committed,  and  shall  and  may  be  exhibited  before  sny  one  or  more  justices  of  the 
peace  within  six  months  next  after  the  date  of  the  offenoe  committed." 

Sts  t  3  A  4  W.  4,  c.  57,  "  For  the  warehousing  of  goods,"  after  providing  for  the  appoint- 
ment  of  bonding  warehouses,  enacts,  sect  11 :  "  That  if  any  goods  warehoused  shall  be  frsodu- 
lently  concealed  in  or  removed  from  the  warehouse,  the  same  shall  be  forfeited ;  and  if  any 
importer  or  proprietor  of  any  goods  warehoused,  or  any  person  in  his  employ,  shall  by  any  con- 
trivance fraudulently  open  the  warehouse  or  gain  access  to  the  goods,  except  in  the  presenee  of 
the  proper  officer  acting  in  the  execution  of  his  duty,  such  importer  or  proprietor  shall  forfeit 
and  pay  for  every  such  offence  the  sum  of  5002." 

Stat.  8  A  9  Vict  c.  84,  "  To  repeal  the  several  laws  relating  to  the  Customs :"  Boyal  Assent, 
4th  August,  1845,  sect.  2,  repeals  (together  with  many  other  statutes)  stats.  3  ft  4  W.  4,  ec  5^, 
57,  except  so  far  as  these  repeal  former  Acts,  **  and  except  so  far  as  relates  to  any  tfrears  of 
duty,  or  to  any  drawbacks  which  shall  have  become  due  and  payable,  or  to  any  penalty  or  for- 
feiture  which  shall  have  been  incurred  under  the  said  Act  or  Acts  hereby  repealed,  or  anj  ^f 
them,  or  to  any  offence  which  shall  have  been  committed  contrary  to  such  Act  or  Acts,  or  any  jf 
them." 
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Sir  A.  J.  E.  Cockburn^  Attorney-General,  Khotvles,  and  Edward 
JameSj  now  showed  cause. — First,  sect.  120  of  stat.  3  &  4  W.  4,  c.  53, 
is  inapplicable.  That  section  limits  the  time  only  as  to  "all  suits, 
indictments,  or  informations  exhibited  for  any  offence  against  this  <fr 
any  other  Act  relating  to  the  Customs  in  any  of  His  Majesty's  Courts 
of  record  at  Westminster,  or  in  Dublin,"  &c.  Now  this  is  not  a  pro- 
secution for  any  offence  against  any  of  the  Acts :  it  is  for  a  conspiracy 
to  offend  against  the  Act,  which  conspiracy  is  a  common  law  offence. 
[Lord  Campbell,  C.  J. — You  say  it  is  a  common  law  offence,  although 
that  which  the  defendant  is  charged  as  conspiring  to  do  may  be  a  sta- 
tutable offence,  to  which  the  limitation  applies.  Might  you  not,  by 
such  an  argument,  always  evade  a  statutable  limitation  as  to  prosecu- 
tions ?]  Where  the  gist  of  the  offence  is  the  conspiracy,  a  statutable 
limitation  touching  only  the  commission  of  the  offence  never  could  apply. 
The  indictment  need  not  conclude  contra  formam  statuti.  It  is  not 
necessary  to  prove  that  the  offence  has  been  committed.  But,  further, 
the  indictment  here  is  not  exhibited  in  any  of  His  Majesty's  Courts  of 
record  at  Westminster,  nor  in  any  of  the  Courts  mentioned  in  sect. 
120.  The  indictment  is  found  at  the  Assizes.  By  sect.  58,  persons 
being  assembled  to  the  number  of  three,  armed,  in  order  to  assist  in 
the  illegal  landing  of  goods,  are  guilty  of  a  capital  felony :  the  Legis- 
lature cannot  have  meant  that  there  should  be  no  indictment  at  the 
Assizes  for  this  after  the  lapse  of  three  years.  Penalties  *and  r^cooo 
forfeitures,  by  sect.  75,  are  to  be  sued  for  in  the  same  Courts  as  '- 
those  named  in  sect.  120,  oi^  by  information  before  justices  of  peace. 
/Indictments  for  penalties  under  the  Acts  are  the  subject  of  enactment 
in  sect.  112,  and  can  be  preferred  only  by  certain  functionaries :  these 
are  clearly  the  indictments  referred  to  in  sect.  120 :  but  indictments  at 
the  Assizes  are  not  comprehended.  The  third  count,  at  any  rate,  is 
not  liable  to  the  objection :  all  that  is  there  charged  is  a  conspiracy  to 
defraud  the  Queen  of  certain  duties :  it  does  not  appear  that  they  arisu 
from  any  Act  relating  to  the  Customs.  Sect.  120  has  reference  only 
to  offences  specifically  created  by  the  statutes,  as  that  of  counterfeiting 
licenses  (3  &  4  W.  4,  c.  53,  s.  24).  [Colbridge,  J. — Would  the  removal 
of  the  goods  here,  if  effected  by  a  single  person,  have  been  an  offence 
within  the  Act  ?]  It  would  not  have  been  an  indictable  offence ;  but 
the  proprietor  would  have  forfeited  the  goods,  and  have  been  liable  to 
a  penalty  of  500Z.,  under  stat.  3  &  4  W.  4,  o.  57,  s.  11. 

Secondly,  the  repeal  of  the  Acts  of  3  &  4  W.  4,  by  stat.  8  &  9  Vict. 
c.  84,  does  not  affect  the  case.  Sect.  2  excepts  from  the  repeal  all  parts 
of  the  former  Acts  which  relate  <(  to  any  offence  which  shall  have  been 
committed  contrary  to  such  Act  or  Acts,  or  any  of  them."  Bqt,  without 
this  express  exception,  it  is  clear  that  a  conspiracy  to  evade  the  Acts 
in  force  at  the  time  is  a  common  law  offence,  and  may  be  the  subject  of 
prosecution  after  the  repeal  of  such  Acts. 

2u2 
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Thirdly,  the  conviction  of  Thompson  may  be  sastained  in  spite  of 
the  acquittal  of  Tillotson  and  Maddock.  The  question  does  not  arbe 
on  the  face  of  the  indictment,  because  Thompson,  though  he  be  taken 
^^oQ-1  liot  to  have  ^conspired  with  Tillotson  and  Maddock,  must,  upon 

^  this  verdict,  be  taken  to  have  conspired  with  other  persons  nn- 
known.  The  objection,  therefore,  is,  that  there  is  a  variance.  Now, 
the  Judge  told  the  jury  that,  if  Thompson  conspired  with  either  Tillot- 
son or  M*addock,  he  must  be  convicted ;  but  that,  if  the  jury  did  not 
know  with  which  of  the  two  he  conspired  with,  both  those  two  must  be 
acquitted.  Upon  this  finding,  therefore,  it  must  be  understood  that 
the  jury  were  satisfied  by  the  evidence  that  Thompson  conspired  with 
one  or  other  of  the  two,  but  that  they  did  not  know  which :  and  it  is 
not  disputed  that  the  evidence  warranted  this  conclusion.  The  evidence 
therefore  showed  a  conspiracy  of  Thompson  with  a  person  unknown. 
And  the  indictment  properly  meets  this  state  of  facts,  and  could  not 
be  otherwise  framed :  had  it  charged,  in  the  alternative,  that  Thompson 
conspired  with  Tillotson  or  Maddock,  it  would  have  been  bad.  [Lord 
Campbell,  G.  J. — On  the  record  it  now  appears  that  neither  Tillotson 
nor  Maddock  conspired  with  Thompson.]  Consistently  with  the  record, 
another  person,  whose  name  is  not  known,  may  have  conspired  with  him. 
[Erle,  J. — Suppose  there  were  evidence  that  one  of  a  regiment  of  sol- 
diers, all  whose  names  were  known,  must  have  done  an  act,  might  not 
the  act  be  said  to  have  been  done  by  a  person  whose  name  was  un- 
known ?]  It  could  have  been  stated  in  no  other  way.  [Lord  Campbell, 
C.  J. — That  looks  much  like  charging  it  in  the  alternative.]  Suppose 
Thompson  to  have  been  tried  alone,  as  he  might  have  been ;  Rex  r. 
Kinnersley,  1  Stra.  193 :  he  might  have  been  convicted  upon  proof  that 
he  must  have  conspired  with  some  person,  though  it  could  not  be  proved 
*ftim  ^^^^  whom.     The  persons  said  to  be  unknown  *are  persons 

^  unknown  to  the  Grand  Jury.  The  Grand  Jury  satisfy  them- 
selves of  the  fact  of  a  conspiracy  to  which  Thomson  is  a  party,  and  so 
as  to  the  others :  their  finding  must  bo  understood  as  if  there  were 
three  findings,  one  as  to  each  party  named :  the  petty  jury  may  con- 
sider one  finding  proved,  but  not  the  other  two.  [Lord  Campbell, 
C.  J. — Suppose  the  presentment  of  the  Grand  Jury  had  expressed 
exactly  the  state  of  mind  in  which  you  assume  the  petty  jury  to  hare 
been  left  by  the  evidence :  that  would  have  been  an  indictment  in  the 
alternative,  which  you  admit  to  be  bad.]  If  there  had  been  three  sepa- 
rate trials,  neither  the  conviction  nor  the  acquittal  of  Tillotson  or  Mad- 
dock could  have  been  evidence  against  or  for  Thompson.  The  word 
<«  other"  is  unimportant :  it  may  be  taken  to  mean  other  than  Thompson: 
the  indictment  would  then  stand  as  if  neither  Tillotson  nor  Maddock 
was  mentioned.  As  the  indictment  now  stands,  the  jury  might  hare 
found  that  Thompson  conspired  with  a  person  not  named.  [Patteso.t, 
J. — But  that  is  not  what  they  did  find :  there  was  no  proof  of  an? 
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person  besides  the  two  conspiring  with  Thompson :  and  the  jury  merely 
thought  that  one  or  other  of  those  two  did  so  conspire.]  If  there  had 
been  an  indictment  merely  chargmg  Thompson  with  conspiring  with  a 
person  unknown,  he  might  have  been  convicted,  though  it  was  proved 
that  he  was  accused  in  another  indictment,  upon  the  same  facts,  of  a 
conspiracy  with  Tillotson  and  Maddock ;  Rex  v.  Bush,  R.  &  R.  0.  C. 
372. 

Murphjfj  Serjt.,  Cowling^  and  Hugh  Hilly  contrd.. — First,  the  imputed 
fraud  must  have  been,  within  the  language  of  stat.  8  &  4  W.  4,  c.  53, 
8.  120,  an  « offence  against  *this  or  any  other  Act  relating  to  r^co  4 -i 
the  Customs  ;'*  for  all  Customs  now  receivable  by  the  Crown  ori-  *- 
giuate  in  Act  of  Parliament.  It  is  a  mere  evasion  of  the  enactment  to 
say  that,  although  an  indictment  for  the  offence  itself  would  be  barred, 
a  prosecution  for  conspiracy  to  commit  the  offence  is  not.  The  Courts 
are  enumerated  in  that  section  in  order  to  preclude  the  supposition  that 
the  limitation  appjies  only  to  Exchequer  process :  but  there  can  have 
been  no  intention  to  exclude  indictments  at  the  Assizes  :  reddendo  sin- 
gula singulis,  the  Courts  must  be  joined  with  «  suits,"  and  the  exhibit- 
ing before  justices  with  « informations  :*'  sect.  112  clearly  contemplates 
an  indictment  for  forfeiture.  If  persons  were  indicted  for  assembling 
armed,  under  sect.  58,  at  a  common  Court  of  oyer  and  terminer,  a  plea 
to  the  jurisdiction  could  not  be  sustained.  [Patteson,  J. — Sect.  75 
refers  to  "penalties  and  forfeitures  incurred"  "by  this  or  any  other 
Act  relating  to  the  Customs :"  it  looks  as  if  these  were  the  offences  to 
which  sect.  120  refers.  KnawleB  referred  to  sects.  108  and  112.] 
Sect.  120  comprehends  these,  but  is  not  restricted  to  them.  [Cole- 
RiDOB,  J. — Suppose  the  indictment  for  conspiracy  charged  no  overt  act.] 
That  certainly  is  the  case  with  the  third  count. 

As  to  the  second  point,  if  the  conspiracy  be  merely  to  defeat  an  Act 
of  Parliament,  and  the  Act  be  repealed,  it  is  difScult  to  see  how  the 
conspiracy  can  be  criminaL(a)  [Lord  Campbell,  C.  J. — The  other  side 
point  *out  that  the  offences  are  expressly  excluded  from  the  r:^o4Q 
repeal.]  To  make  that  applicable,  the  charge  must  be  under-  ^ 
stood  to  be  of  an  offence  against  the  Act:  and  then  the  limitation 
clause  applies.  [CoLBRinoE,  J. — Suppose  the  Queen  had  died  after 
the  offence  was  committed,  would  the  offence  have  ceased  to  be  indict- 
able?] That  introduces  the  argument  as  to  a  right  vested  in  the 
Sovereign  before  death. 

As  to  the  last  point.     There  was  no  suggestion  at  the  trial,  of  any 
evidence  that  persons  other  than  Tillotson  and  Maddock  had  conspired 

(a)  Connael  here  referred  to  a  case  tried  at  the  Central  Criminal  Court,  before  Colbridor,  J., 
and  RoLFB,  B.y  Deceonber  21,  1849,  reported  in  Cox's  Reports  of  Cases  in  Criminal  Law,  vol.  4, 
p.  lOS,  Regina  «.  Swan,  where  the  marginal  ooto  is  as  follows.  "Where  a  statate  creating  an 
(•(fence  is  repealed,  a  person  cannot  be  afterwards  proceeded  against  for  any  offence  within  it 
committed  whilst  it  was  in  operation,  even  although  the  repealing  statute  re-enacts  the  penal 
cUtfiaefi  of  the  statute  repealed." 
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with  Thompson :  therefore,  unless  "  other  persons,"  following  the  men- 
tion of  Tillotson  and  Maddock,  can  mean  either  Tillotson  or  Maddock, 
the  finding  must  be  understood  to  be  that  no  person  was  proved  to  have 
conspired  with  Thompson.  «<  Unknown*'  means  <<  whose  names  are  un- 
known:" the  old  form  was  <<  quorum  nomina  adhuc  ignota  sunt  jura- 
toribus."  The  indictment  is  not  supported  by  general  proof  of  a 
conspiracy  with  an  undiscovered  person :  it  is  framed  to  meet  the  case 
of  distinct  proof  as  to  a  particular  person  who  happens  to  be  unknown  : 
it  expresses  the  ignorance  of  the  Grand  Jury  as  to  who  the  individual 
is  whom  they  have  ascertained  to  be  the  guilty  person.(a)  But  here 
the  petty  jury  state  that  they  do  not  ascertain  any  individual  to  be  the 
guilty  person.  This  indictment  does  not  mean  that  some  person  or 
other  is  so :  that  would  be  insufficient  in  proof,  just  as  an  indictment  in 
the  alternative  would  be  insufficient  in  law.  But,  if  the  other  persons 
unknown  be  struck  out  of  the  indictment,  then  the  charge  is  that  Thomp- 
son conspired  with  two  persons  who,  upon  the  finding,  did  not  either 
of  them  conspire  at  all :  and  then  of  course  Thompson  must  be  acquitted ; 
Bex  V.  Pywell,  1  Stark.  N.  P.  C.  402  (E.  C.  L.  R.  vol.  2).  [Erle,  J. 
«»i^l  — ^^y  ^^^  ^^^  ^meaning  of  the  indictment  be  that  Thompson 
^  conspired  with  others  unknown,  that  Tillotson  did  this  also,  and 
that  Maddocks  did  this  also  ?]  The  words  do  not  admit  of  that  con- 
struction ;  the  charge  is  that  the  three  named  conspired  together,  and 
with  persons  other  than  the  three  named. 

Lord  Campbell,  0.  J. — I  think  the  first  objection  is  not  supported. 
The  language  of  the  120th  section  of  stat.  8  &  4  W.  4,  c.  53,  is  plainly 
inapplicable  to  bills  found  by  a  grand  jury  at  a  Coart  of  oyer  and  ter- 
miner at  the  Assizes.  Such  a  Court  is  certainly  not  «<any  of  His 
Majesty's  Courts  of  Record  at  Westminster,"  nor  any  other  Court  men- 
tioned in  that  section.  It  has  been  suggested  that  this  enactment 
applies  distributively,  and  that  the  Courts  at  Westminster  are  there 
connected  only  with  <<  suits,"  and  not  with  « indictments,"  and  that 
therefore  the  limitation  as  to  indictments  is  general.  But  on  looking  at 
sects.  75  and  112,  we  see  that  the  Legislature  has  made  special  provi- 
sion for  particular  proceedings,  inclading  indictments  prosecuted  in  the 
Courts  of  Record  at  Westminster,  in  respect  of  ofiences  against  the  laws 
of  the  Customs :  and  I  think  it  manifest  that  these  are  the  proceedings 
pointed  to  in  sect.  120,  and  these  only.  I  think  also  that  the  argument 
as  to  the  repeal  of  the  statutes  of  3  &  4  W.  4,  by  stat.  8  &  9  Vict.  c. 
84,  fails.  The  indictment  is  for  an  ofienoe  at  common  law :  the  charge 
is  that  the  defendants  entered  into  a  conspiracy  to  defraud  the  Qoeen 
of  duties  to  which,  at  the  time  of  the  conspiracy,  she  was  entitled. 
But  I  think  the  remaining  objection  is  insuperable.  The  verdict  cannot 
be  aapported  upon  the  finding  of  the  jury.     It  is  understood  on  both 

(a)  Sm  Bex  v. ,  B.  A  R.  C.  C.  489 
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Mides  that  no  ^evidence  has  been  taken  applicable  to  any  one  but  r^^o^j^ 
Thompson,  Tillotson,  or  Maddock.  Tillotson  and  Haddock  ^ 
having  been  acquitted,  the  verdict  against  Thompson  alone  cannot  be 
supported.  It  cannot  be  denied  that,  where  the  indictment  is  onlj  that 
two  defendants  conspired  together,  the  acquittal  of  one  involves  the 
acquittal  of  the  other.  Prim&  facie,  therefore,  at  least,  where  the  indict- 
ment is  that  three  defendants  conspired,  the  acquittal  of  two  involves 
the  acquittal  of  the  third ;  for,  when  the  jury  declare  that  neither  of 
those  two  conspired  with  the  third,  it  is  difficult  to  see  how  the  third 
can  have  conspired  with  the  other  two,  or  with  either  of  them.  The 
only  mode  which  occurred  to  me  of  supporting  the  indictment  under 
the  circumstances  of  this  case  was  by  taking  the  verdict  to  be,  in 
effect,  that  Thompson  had  conspired  with  Tillotson  or  Maddock,  but 
the  jury  did  not  know  with  which.  But  that  would  be,  I  think,  a 
bad  finding.  I  cannot  conceive  how,  if  an  indictment  to  that  effect 
would  be  bad,  such  a  special  verdict  oould  be  good.  But  then  it  is 
said  that  the  verdict  supports  the  indictment,  inasmuch  as  this  charges 
Thompson  to  have  conspired  with  other  persons  unknown.  But  I  find 
it  difficult  to  say  that  Tillotson  or  Maddock  can  fall  within  the  category 
of  «  other  persons :"  that  oould  not  be  the  meaning  of  the  grand  or  petty 
jury.  On  the  last  point,  therefore,  it  seems  to^me  that  the  verdict 
against  Thompson  must  be  set  aside,  although  I  regret  that  he  should 
escape  upon  such  a  ground. 

Pattsson,  J. — On  the  objections  urged  from  the  Statutes,  I,  as  at 
present  advised,  agree  with  my  Lord :  though  I  do  not  feel  that  I  can 
with  certainty  say  what  is  meant  by  sect.  112.  <«  Indictment"  there 
can  hardly  *mean  an  indictment  for  the  recovery  of  a  penalty ;  r^n  ■  c 
for  the  Act  gives  no  such  indictment ;  the  penalty  would  be  ob-  ^ 
tained  by  suit  or  information.  But  sect.  120  applies  only  to  suits,  in- 
dictments, or  informations  exhibited,  so  far  as  this  country  is  concerned, 
in  the  Courts  of  record  at  Westminster  or  before  justices  of  the  peace. 
This  indictment,  preferred  at  the  assizes,  is  therefore  not  within  the 
words  of  the  section.  But,  as  to  the  last  objection,  I  cannot  see  how 
Thompson  can  be  convicted  of  conspiring  with  persons  unknown :  upon 
the  evidence,  he  conspired,  if  at  all,  with  Tillotson  or  Maddock ;  and 
they  were  not  unknown.  And,  when  the  Crown  failed  in  showing  which 
of  these  two  it  was  that  conspired  with  Thompson,  so  that  they  were  both 
acquitted,  how  could  it  be  said  that  he  conspired  with  either  7  Had  there 
been  evidence  of  a  conspiracy  with  five  or  six,  and  Tillotson  and  Mad- 
dock had  been  acquitted,  and  the  jury  had  found  that  Thompson  had 
eonspired  with  some  one  of  the  others,  the  point  would  have  been  differ- 
ent :  but  this  state  of  things,  as  understood  on  all  sides,  is  inconsistent 
with  the  evidence.  The  «« other  persons*'  must  mean  persons  other  than 
Thompson,  Tillotson,  or  Maddock.    I  do  not  say  how  the  case  would  have 
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stood  if  the  charge  had  simply  been  that  Thompson  conspired  with  some 
person  unknown. 

GoLERiDGEy  J. — I  am  of  the  same  opinion  on  all  points.  As  to  the 
first  point,  it  is  enough  to  say  that  the  case  is  not  within  the  120th  sec- 
tion, either  as  to  the  Court  in  which  the  action  is  brought,  or  as  to  the 
subject-matter  of  the  indictment.  As  to  the  last  point,  we  must,  I 
think,  read  this  indictment,  like  all  others,  giving  to  the  words  nsed 
*M({'\  ^^^^^  ordinary  sense.  Each  one  of  the  three  ^parties  named  is 
-^  charged  to  have  conspired  with  the  other  two  named,  and  tbo 
with  other  persons  unknown.  It  is  immaterial  to  consider  now  what 
amount  of  proof  might  have  sustained  this  indictment,  because  we  hare 
to  deal  with  the  verdict.  The  jury  find  that  Tillotson  and  Haddock  are 
Not  gnilty :  and  it  is  conceded  that  no  evidence  was  given  of  a  conspi- 
racy by  any  fourth  person.  If  the  case  rested  there,  Thompson,  on 
ordinary  principles,  would  have  been  entitled  to  an  acquittal.  The  on^ 
difficulty  arises  upon  the  reason  the  jury  are  said  to  have  given  for  their 
acquittal  of  Tillotson  and  Maddock.  But  will  this  reason  make  aoj 
difference  ?    The  acquittal  must  have  all  its  legal  consequences. 

Erlb,  J. — ^As  to  the  objections  upon  the  statute,  I  agree  with  the 
rest  of  the  Court,  and  for  the  reasons  assigned.  On  the  last  point,  I 
differ.  It  is  conceded  that  Thompson  was  shown  to  have  been  guilty 
of  a  conspiracy  :  but  it  is  said  that  he  is  to  be  acquitted,  because  the 
indictment  does  not  comprise  his  offence.  I  think  it  perfectly  clear 
that  the  indictment  must  be  construed  by  the  rules  of  pleading:  and 
nothing  differs  more  from  the  sense  in  which  words  are  used  in  pleading 
than  their  ordinary  sense.  Now,  according  to  the  rules  of  pleading, 
this  charge,  as  to  each  individual,  must  be  construed  as  if  he  were 
charged  solely :  and  it  follows  that  the  acquittal  of  the  other  two  be- 
comes immaterial.  And  the  verdict  may  be  found  in  any  terms  com- 
prised in  the  indictment :  the  finding  may  Be  that  Thompson  conspired 
with  Tillotson,  or  with  Maddock,  or  with  other  persons  unknown :  and 
so  there  may  be  similar  findings  as  to  the  others.  Therefore,  if  any  one 
be  found  Guilty,  the  verdict  must  stand  as  against  him :  the  Judge  most 
*ftj.71  ***^^®  *^®  opinion  of  the  jury  as  to  each,  whatever  be  the  fincBng 
•^  as  to  the  others.  <<  Are  you  of  opinion  that  Thompson  conspired 
with  Tillotson  ?"  «  No."  "With  Maddock  ?"  « No :  but  we  are  satis- 
fied  that  he  conspired  with  some  one  we  do  not  know  whom."  The 
conspiracy  then  cannot  be  truly  predicated  of  either  Tillotson  or  Mad- 
dock, because  the  jury  do  not  know  which  of  these  two  was  the  con- 
spirator :  they  do,  however,  know  that  one  of  them  was :  so  that,  as 
against  Thompson,  the  verdict  should  be  that  he  conspired  with  some 
one,  it  is  not  known  with  whom.  To  take  the  words  in  their  ordinary 
sense  seems  to  me  inconsistent  with  the  rules  of  pleading.  I  felt  it 
my  duty  to  express  this  opinion,  because  I  think  that  by  ^ving  the 
words  their  ordinary  sense  we  defeat  justice.  Rule  absolute. 
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SARAH  GABRIEL,  CHRISTOPHER  TROWELL  GABRIEL,  and 
JOHN  WILD  GABRIEL,  Executrix  and  Executors  of  THOMAS 
GABRIEL,  ».  RALPH  SMITH,  WILLIAM  FALLOVER,  and 
CHARLES  WAGHORN.    AprU  29. 

• 

By  eoodittoni  of  a  sale  of  land,  it  was  stipulated  that  the  rendors  should  within  ten  days  deliver 
an  abstract  of  title,  and  should  not  be  required  to  produoe  any  deeds  not  in  their  possession ; 
and  that  all  deeds  of  covenant  for  production  of  any  deed,  Ac,  whether  referred  to  in  the 
abstract  or  not,  which  the  purchaser  should  require  for  verifying  the  abstract^  or  for  any  other 
purpose,  and  other  evidenoe  which,  but  for  the  condition,  might  be  required  to  prove  anything 
whatsoever,  also  all  searches  and  inquiries  for  the  purpose  of  ascertaining  where  such  deed, 
Ac,  or  evidence  was  to  be  found,  and  expenses  incidental  thereto,  should  "  be  respectively 
paid,  made,  searched  for,  and  obtained  by  uad  at  the  expense  of  the  purchaser  requiring  the 


Held :  That  the  vendor  was  not  bound  to  procure  covenants  for  production  from  parties  holding 
deeds  referred  to  in  the  abstract,  and  not  in  the  hands  of  the  vendors. 

This  was  an  action  on  promises,  brought  by  the  plaintiffs  as  the  exe- 
cutrix and  executors  of  the  last  *will  and  testfunent  of  Thomas  rutOMG 
Gabriel,  deceased,  against  the  defendants,  to  recover  8462.  The  ^ 
declaration  contained  counts  for  money  had  and  received  to  the  use  of 
the  testator,  and  for  money  had  and  received  to  the  use  of  the  plaintifis 
as  such  executrix  and  executors.  Defendants  pleaded  Non  assump- 
sernnt.  And,  issue  having  been  joined  thereon,  a  case  was,  by  the  order 
of  Coleridge,  J.,  stated  for  the  opinion  of  the  Court.  The  case  was 
substantially  as  follows. 

The  defendants  are  the  devisees  in  trust  and  executors  of  the  last 
will  and  testament  of  Simon  Fallover,  deceased.  On  2d  August,  1848, 
they,  by  one  Daniel  Cronin,  an  auctioneer,  caused  certain  copyhold 
premises,  holden  of  the  manor  of  Fulham  in  the  county  of  Middlesex, 
the  property^  of  Fallover,  and  mentioned  in  the  particulars  of  sale 
accompanying  the  case,  to  be  put  up  to  sale  by  public  auction  in  lots. 
Thomas  Gabriel  was  then  declared  the  purchaser  of  that  portion  of  the 
said  premises  which  is  comprised  in,  and  described  as,  lots  2,  3  &  4,  at 
and  for  several  sums  amounting  to  17302,,  subject  to  the  several  con- 
ditions of  sale  appended  to  the  said  particulars.  Thomas  Gabriel  then, 
in  pursuance  of  the  said  conditions  of  sale,  paid  into  the  hands  of  the 
said  auctioneer  the  sum  of  3462.,  as  a  deposit,  and  in  part  payment  of 
the  said  purchase-money,  and  signed,  at  the  foot  of  the  said  particulars 
and  conditions,  a  contract  for  payment  of  the  remainder  of  the  purchase* 
money  in  the  following  form. 

« It  is  agreed  and  declared  that  I,  the  undersigned  Thomas  Gabriel, 
iiave  been  this  day  declared  the  purchaser,  from  the  trustees  of  the  late 
Mr.  Fallover,  of  lots  2,  3  &  4,  mentioned  in  this  particular,  at  and  for 
the  sum  of  17302.^  and  have  paid  the  sum  of  3462.  as  a  deposit  and  in 
part  ^payment  of  the  purchase-money :  and  I  agree  to  pay  the  r^taAq 
remainder  thereof  on  or  before  the  29th  of  September,  1848,  ^ 
and  perform  the  several  conditions  of  sale." 
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The  defendants,  after  the  sale,  delivered  an  abstract  of  their  title  to 
the  solicitor  for  the  plaintiffs ;  from  which  it  appeared  tha;^  the  said 
Simon  Fallover,  their  testator,  deriyed  his  title  to  the  premises  in 
question  nnder  Sir  Elijah  Impej,  deceased ;  and  that,  by  indenture, 
dated  17th  Febraary,  1768,   and  made  between   Sir  John   Rea4e, 
Baronet,  of  the  first  part,  the  said  Sir  Elijah  Impej  (then  Elijah 
Impey,  Esq.),  of  the  second  part,  Mary  Reade,  daughter  of  Sir  John 
Beade,  of  the  third  part,  and  John  Dunning  and  Edmund  Byron, 
Esquires,  of  the  fourth  part  (and  being  a  settlement  made  on  the 
marriage  of  the  said  Elijah  Impey  with  the  said  Mary  Beade),  after 
reciting,  amongst  other  things,  that  Elijah  Impey  had  transferred  the 
sum  of  20002.  East  India  Stock,  with  other  moneys,  into  the  names  of 
the  said  J.  Dunning  and  E.  Byron,  it  was  declared  and  agreed  that 
the  same  was  (amongst  other  funds)  transferred  into  their  names  npon 
the  trusts  in  the  said  indenture  mentioned  and  declared.    In  which 
said  indenture  is  contained  a  power,  enabling  the  trustees  of  the  said 
settlement  to  lay  out  the  said  trust  moneys  in  the  purchase  of  freehold 
lands  in  England,  to  be  settled  to  the  use  of  Elijah  Impey  for  his  life, 
with  remainder  to  the  use  of  Mary  Beade  for  her  life,  with  remainder 
to  the  use  of  all  the  children  of  Elijah  Impey  and  Mary  Beade,  and 
the  heirs  of  their  bodies  lawfully  issuing,  as  tenants  in  common,  with 
cross  remainders  between  them  in  like  manner,  with  ultimate  remain- 
ders to  the  use  of  Elijah  Impey  in  fee.    And  in  the  same  indenture  is 
^^.^^  contained  a  declaration  or  proviso  that,  if  ^Elijah  Impey  should 
-*  settle  and  assure  lands  or  tenements  in  fee  simple,  situate  in 
England,  or  copyhold  lands  or  hereditaments  of  the  manor  of  Fulham 
in  the  county  of  Middlesex,  of  the  yearly  value  of  2002.,  to  the  use  of 
the  said  Elijah  Impey  and  Mary  Beade  and  the  children  and  issue 
between  them  two  to  be  begotten,  in  such  and  the  same  manner  as  was 
thereinbefore  directed  to  be  Hniitied  of  the  lands  and  hereditaments 
thereinbefore  authorized  to  be  purchased,  then  the  trusts  therein 
declared  concerning  the  said  sum  of  20002.  East  India  Stock  should 
cease,  and  such  last-mentioned  sum  should  be  transferred  into  the 
name  of  the  said  Elijah  Impey  for  his  own  use  absolutely.    And  in 
the  same  indenture  is  contained  a  power  enabling  the  said  Elijah 
Impey  and  Mary  Beade  to  appoint  new  trustees  in  the  place  of  trus- 
tees dying  or  declining  to  act.    The  said  E.  Byron  afterwards  died, 
leaving  the  said  J.  Dunning  him  surviving.     And  the  said  sum  of 
20002.  East  India  Stock,  together  with  the  other  stocks  comprised  in 
the  said  settlement,  thereupon  became  vested  in  the  said  J.  Dunning: 
and  he  subsequently  departed  this  life  in  August,  1783,  having,  by  a 
codicil  to  his  last  will  and  testament,  appointed  John  Baring,  Waker 
BadoliiT,  and  John  Morris  executors  thereof  daring  the  minority  of  his 
infant  son. 

Both  the  trustees  named  in  the  said  settlement  having  tims  died^  by 
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indenture  bearing  date  21st  Febraary,  1785,  and  made  between  the 
said  Elijah  Impey,  then  Sir  Elijah  Impey,  and  the  said  Mary  his  wife, 
of  the  first  part,  the  said  J.  Baring,  J.  Morris,  and  W.  Kadcliff,  of  the 
second  part,  and  Sir  Richard  Sutton,  Baronet,  Thomas  Walker,  and 
Giles  Rooke,  of  the  third  part,  the  said  Sir  Elijah  Impey  and  Mary  his 
wife  duly  appointed  *the  said  Sir  R.  Sutton,  T.  Walker,  and  G.  r^^n-, 
Rooke  to  be  trustees  of  the  said  settlement  in  the  place  of  the  ^ 
trustees  so  deceased  as  aforesaid.  And,  shortly  after  such  appoint- 
ment, the  said  sum  of  20002.  East  India  Steele,  with  the  other  trust 
moneys,  was  transferred  into  their  names  accordingly.  And,  on  or 
about  22d  November,  1786,  the  said  Sir  Elijah  Impey,  in  pursuance 
and  execution  of  the  power  vested  in  him  by  the  said  deed  of  settle- 
ment of  17th  February,  1768,  in  due  form  of  law  surrendered  into  the 
hands  of  the  lord  of  the  said  manor  of  Fulham  certain  copyhold  lands 
holden  of  the  said  manor,  of  the  yearly  value  of  200L ;  and  of  which 
the  said  lands  comprised  in  the  said  lots  2,  3,  &  4,  in  the  said  par- 
ticulars, and  contracted  to  be  purchased  by  Thomas  Gabriel  as  afore- 
said, were  parcel ;  to  the  use  and  behoof  of  the  said  Sir  R.  Sutton,  T. 
Walker,  and  G.  Rooke,  their  heirs  and  assigns :  to  hold  the  same  to 
them,  their  heirs  and  assigns,  upon  the  several  trusts,  and  to  and  for 
the  intents  and  purposes,  and  subject  to  the  limitations,  powers,  pro- 
visoes, and  agreements,  expressed  and  declared  in  and  by  the  said 
indenture  of  settlement  of  17th  February,  1768.  And,  in  or  about 
the  year  1812,  the  customary  heir  of  the  surviving  trustee  of  the  said 
settlement  was  duly  admitted  to  the  said  copyhold  hereditaments  and 
premises,  upon  the  trusts  of  the  settlement.  Sir  £.  Impey  died  in 
1809,  leaving  nine  children  him  surviving,  seven  of  whom  only  wero 
the  children  of  his  said  marriage  with  the  said  Mary  Reade.  The  said 
Lady  Impey  died  in  1820. 

On  30th  June,  1828,  the  said  seven  children  of  the  said  Sir  Elijah 
Impey  and  Mary  his  wife,  or  the  heirs  in  tail  of  such  as  were  then  dead, 
surrendered  *the  said  copyhold  hereditaments  to  the  use  of  James  r^or<> 
West,  his  heirs  and  assigns,  upon  trust  for  sale :  and  he  was  ^ 
thereupon  admitted  thereto :  which  surrender,  by  the  customs  of  the 
said  manor,  operated  to  bar  the  estates  tail  of  the  children  of  the  said 
Sir  Elijah  Impey  in  the  said  copyhold  premises,  with  all  remainders 
over.  James  West,  in  pursuance  of  his  powers  and  trusts  for  sale,  sold, 
on  24th  June,  1825,  and  surrendered  on  25th  June,  1825,  part  of  the 
said  copyhold  premises,  including  therein  the  said  lots  2,  3  &  4,  to 
3Iessrs.  Douglas  and  Henry  Thompson.  James  West  also,  on  the  same 
day,  sold  and  surrendered  other  parts  of  the  said  copyhold  estates  com** 
prised  in  the  said  settlement,  but  not  including  therein  any  part  of  the 
said  lots  2,  8  &  4,  to  the  said  Simon  Fallover ;  who,  upon  that  occa<> 
sion,  took  a  covenant  from  the  said  James  West  to  produce  the  prior 
deeds.     The  said  Messrs.  Douglas  and  H.  Thompson  did  not  take  an; 
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such  covenant ;  but  the  surrender  of  the  30th  Jane,  1823,  was  delivered 
over  to  them  by  the  said  J.  West. 

On  3d  May,  1826,  the  said  Simon  Fallover  contracted  with  the  said 
D.  and  H.  Thompson  for  the  purchase  of  the  said  lots  2,  3  &  4 :  and 
they  then  entered  into  a  covenant  to  produce  the  deed  of  30th  June, 
1823 :  but  S.  Fallover  had  no  covenant  from  the  said  D.  and  H.  Thomp- 
son to  produce  any  other  deeds. 

In  January,  1827,  the  said  lots  2,  3  &  4  were  surrendered  to  S.  Fall- 
over,  who,  on  16th  April,  1827,  was  admitted  thereto,  and,  by  his 
will,  dated  3d  February,  1831,  devised  the  same  to  defendants  in  trust 
for  sale. 

The  said  deed  of  settlement  of  17th  February,  1768,  and  the  deed  of 
*«^^T  ^^®*  February,  1785,  appointing  the  *new  trustees,  were  set  out 
-*  in  the  abstract  of  the  vendors'  title  delivered  by  defendants  to 
the  solicitor  of  plaintiffs :  but  neither  of  those  deeds  was  in  the  posses- 
sion of  the  defendants ;  nor  was  any  covenant  for  production  of  those 
deeds  set  out  in  their  abstract  of  title.  They,  however,  procured  access 
to  those  deeds  for  examination  of  the  abstract.  But,  upon  being  called 
upon  to  procure  a  covenant  for  their  production  to  plaintiffs  in  future, 
they  alleged  that  they  were  not  bound  to  do  so  under  the  conditions ; 
whereas  plaintiffs  contended  that  there  was  nothing  in  the  conditions 
which  gave  them  notice  that  they  were  not  to  have  such  a  covenant ; 
and  that  such  a  covenant  was  absolutely  necessary  for  the  manifestation 
of  their  title  in  future.  The  plaintiffs  then  applied  to  the  persons  in 
whose  custody  the  said  indentures  of  17th  February,  1768,  and  2l8t 
February,  1785,  then  were,  and  who  were  legally  entitled  to  hold  the 
same,  for  a  covenant  to  produce  the  said  two  indentures :  but  such  per- 
sons altogether  refused  to  enter  into  such  covenant.  Whereupon  the 
plaintiffs  gave  notice  to  the  defendants  that  the  title  to  the  said  lots  2, 
3  &  4  was  unmarketable,  and  that  they  were  not  bound  to  accept  the 
same,  or  to  complete  the  purchase ;  and  they  subsequently  commenced 
an  action  against  the  said  Daniel  Gronin,  the  auctioneer,  to  recover 
back  the  said  346/.,  the  deposit  paid  by  their  testator  to  the  said  auc- 
tioneer, on  the  ground  that  the  vendors  had  failed  in  deducing  a  good 
title  to  the  said  premises.  The  said  action  having  been  commenced 
against  the  said  D.  Cronin,  he  applied  for  relief  under  the  Interpleader 
Act ;  and  an  order  was  thereupon  duly  made  by  Goleribgs,  J.,  on 
7th  February,  1850,  by  which  it  was  ordered  that  D.  Cronin  should 
♦ft'U.I  *V^7  ^^^^  Court  the  said  sum  of  3462.,  and  that  the  said  action, 
-^  as  to  him,  should  be  barred ;  and  that  this  action  should  be  tried 
between  the  plaintiffs  and  the  defendants  for  money  had  and  received  ; 
that  the  defendants  should  admit,  for  the  purposes  of  the  action,  the 
receipt  of  the  said  money :  and  that  the  question  in  the  cause  should 
be.  Whether  the  defendants  had  deduced  a  good  title  to  the  said  lots 
2|  8  &  4y  according  to  the  said  conditions  of  sale ;  with  provision  as  to 
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costs.  This  action  ^'as  prosecuted  accordingly.  It  was  agreed  that 
the  said  particulars  and  conditions  of  sale,  and  also  a  copy  of  the  said 
deed  of  17th  February,  1768,  should  be  taken  and  considered  as  part 
of  this  case. 

The  (]fbestion  for  the  opinion  of  the  Court  was  :  Whether,  under  the 
conditions  of  sale,  the  vendors  are  bound  to  procure  a  covenant  for  the 
production  of  the  said  deeds  of  17th  February,  1768,  and  21st  Febru- 
ary, 1785,  or  either  of  them ;  or  whether,  without  such  covenant,  they 
have  not  deduced  a  good  title  to  the  said  premises  according  to  the 
conditions  of  sale. 

If  the  Court  should  be  of  opinion  that  a  good  title  had  been  deduced, 
according  to  the  conditions  of  sale,  then  plaintiffs  agreed  that  a  judg- 
ment should  be  entered  against  them  of  nolle  prosequi  immediately  after 
the  decision  of  this  case,  or  otherwise  as  the  Court  might  think  fit. 
Sut,  if  the  Court  should  be  of  a  contrary  opinion,  then  defendants 
agreed  that  judgment  should  be  entered  against  them  by  confession  for 
346{.  damages,  immediately  after  the  decision  of  this  case,  or  otherwise 
as  the  Court  might  think  fit. 

The  following  were  the  material  conditions  of  sale. 

5.  «  That  the  vendors  will,  within  ten  days  from  the  day  of  sale, 
deliver  an  abstract  of  title  to  the  purchaser  *or  purchasers,  r^c^f-r 
And,  inasmuch  as,  in  the  will  under  which  the  sale  is  made,  there  ^ 

is  a  declaration  that  the  receipt  of  the  vendors  sha]J  effectually  dis< 
charge  the  purchaser  or  purchasers  from  seeing  to  the  application  of 
his  purchase-money,  the  purchaser  shall  not  require  the  persons  bene- 
Gcially  interested  therein  to  concur  in  the  conveyance,  or  require  the 
vendors  to  enter  into  any  other  covenant  than  that  usually  entered  into 
by  trustees." 

6.  <«  That  the  recital  or  statement  of  any  intestacy,  descent,  or  other 
fact  whatsoever,  contained  in  any  deed  or  other  instrument  or  assurance 
dated  twenty  years  ago  or  upwards,  shall,  in  itself,  and  without  further 
evidence  or  inquiry,  be  full  and  conclusive  evidence  of  the  intestacy, 
descent,  or  fact  so  recited  or  stated.  And  the  vendors  shall  not  be 
required  to  produce  any  deeds,  instruments,  or  documents  of  title  not 
in  their  possession.  And  all  deeds  of  covenant  for  production,  and 
attested  official  or  other  copies  or  extracts  of  or  from  any  deed,  will. 
Act  of  Parliament,  surrender,  admittance,  court-roll,  or  other  document 
or  instrument,  whether  recited  or  referred  to  in  the  abstract  or  not, 
which  the  purchaser  shall,  subject  to  this  condition,  require  for  verify- 
ing the  abstract,  or  for  any  other  purpose,  and  all  certificates,  copies 
of  entries  in  registers,  and  other  evidence  which  may  or  (but  for  this 
condition)  might  be  required  to  prove  or  establish  any  descent,  fact, 
matter,  or  thing  whatsoever,  also  all  searches  and  inquiries  for  the  pur- 
pose of  ascertaining  where  such  instrument  or  evidence  are  to  be  found, 
and   all  costs  and  expenses  incidental  thereto,  respectively,  shall  be 
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respectively  paid,  made,  searched  for,  and  obtained  bj  and  at  the 
expense  of  the  purchaser  requiring  the  same.  And  all  expenses  of  the 
«fi^Ri  *o^A™iQ&^io^  ^^^  comparison  of  the  abstract  with  the  deeds,  and 


^856] 


of  procuring  the  production  of  such  deeds  as  the  purchaser,  under 


this  condition,  will  have  a  right  to  require,  shall  be  exclusively  borne 
and  paid  by  the  purchaser." 

8.  <(  That  such  of  the  deeds  in  the  possession  of  the  vendors  as  relate 
to  more  than  one  of  the  lots  hereby  offered  for  sale  shall  be  delivered 
to  the  largest  purchasers  of  the  same  to  the  greatest  amount  in  value, 
or  shall  be  retained  by  the  said  trustees,  if  the  whole  shall  not  be  sold. 
And  the  purchaser  to  whom  the  deeds  are  delivered,  or  the  trustees  in 
case  of  their  retaining  the  said  deeds,  shall,  at  the  expense  of  any  other 
purchaser  requiring  the  same,  enter  into  the  usual  covenants  with  snch 
other  purchaser  for  the  production  thereof;  but  the  purchaser  or  pur- 
chasers shall  only  require  a  deed  of  covenant  from  the  vendors  for  the 
production  of  such  deeds  as  are  in  their  possession,  and  limited  to  the 
continuance  of  their  possession  thereof." 

Cowling^  for  the  plaintiffs. — The  plaintiffs  do  not  deny  that  there  is 
a  good  legal  title:  but  they  contend  that  the  defendants  were  bound 
to  produce  the  two  deeds  in  question  or  to  procure  a  covenant  for  their 
production,  according  to  the  effect  of  the  contract,  including  the  con- 
ditions of  sale.  Without  these,  no  title  can  be  shown  earlier  than 
1828 ;  that  is  a  title  of  twenty-five  years :  the  deeds  in  question  give 
a  title  from  1768,  an  eighty  years'  title.  The  defendants  must  be 
assumed  to  have  known,  when  they  put  the  property  up  to  sale,  what 
muniments  they  had :  the  purchaser  could  assume  only  that  there  wonld 
be  produced  a  good  title  with  proper  evidence.  Now,  Sir  E.  Lnpey  bar- 
ing conveyed  the  property  under  the  trusts  of  the  marriage  settlement, 
*f^^71  *^^  ^^  material  to  be  able  to  show  what  those  trusts  were.  [Lord 
^  Campbell,  C.  J. — Thera  is  no  question  as  to  the  materiality.] 
The  question  then  arises  on  the  conditions  of  sale.  The  5th  condition 
stipulates  for  a  delivery  of  the  abstract ;  only  the  parties  interested  in 
the  purchase-money  are  not  to  be  required  to  concur.  From  this  con- 
dition three  legal  consequences  follow:  first,  that  the  vendors  shall 
make  out  a  good  sixty  years'  title,  which  shall  appear  upon  the  ab- 
stract, and  be  capable  of  proof;  secondly,  every  document  material  for 
deducing  such  proof  is  to  be  accessible  to  the  purchaser  for  the  purpose 
of  verification ;  thirdly,  the  purchaser  is  entitled  to  the  delivery  to 
him  of  all  muniments  of  such  title  which  are  in  the  vendors'  control, 
and  attested  copies  of  all  others  at  the  expense  of  the  vendor,  with 
covenants  (to  run  with  the  land)  for  the  production  of  the  originals. 
The  first  proposition  is  established  by  Cooper  v.  Emery,  1  Phill.  Rep. 
888.  As  to  the  second,  it  is  said  in  Sugden's  Vendors  and  Purchasers,  p. 
447  (11th  ed.),  ch.  ix.  sect.  3,  §  8 :  «<  The  seller  is  bound  to  produce  the 
deeds,  in  order  that  the  abstract  may  be  examined  with  them,  although 
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ibej  are  not  in  his  possession,  and  the  purchaser  will  not  be  entitled  to 
the  custody  of  them."  And  again,  p.  450,  §  18 :  <<  The  law  supposes 
that  every  vendor  has  the  deeds  in  his  own  hands,  and  in  his  power 
to  produce."  As  to  the  third  proposition,  in  the  same  work,  p.  88, 
ch.  I.  sect.  8,  §  65,  it  is  said :  <<  Where  the  title  deeds  cannot  be  deli- 
vered up,  some  provision  should  be  made  as  to  the  expense  of  the 
attested  copies,  and  the  covenants  to  produce  them,  which  will  other* 
wise  fall  upon  the  vendor."  [Lord  Campbell,  C.  J. — In  default  of 
special  ^provision,  the  purchaser  is  entitled  to  the  actual  posses-  r^cnrn 
sion  of  the  deeds,  and  need  not  be  satisfied  with  a  covenant  to  ^ 
produce.]  The  covenant  is  to  be  entered  into  when  the  vendor  has  not 
the  deeds.  [Lord  Campbell,  C.  J. — But  is  not  he,  in  the  first  instance, 
to  disclose  that  he  has  them  not  T\  In  Sugd.  Vend,  k  Purch.  Berry  v. 
Young(a)  is  cited.  The  author  returns  to  the  subject  at  p.  479,  ch.  ix. 
sect.  6,  §§  19,  20,  &c.,  where  he  shows  that  the  covenant  runs  with  the* 
land  purchased ;  and  that,  if  the  covenant  be  entered  into  by  the  land- 
owner who  retains  the  deeds  in  respect  of  his  own  land,  it  will  run  with 
the  land  last  mentioned  :{b)  but  this  cannot  be  unless  the  owner  of  such 
land  enter  into  the  covenant :  and  this  shows  that  it  is  essential  to  the 
evidence  of  the  title,  that  his  covenant  should  be  procured.  [Lord 
Campbell,  C.  J.— Who,  then,  is  to  covenant  here  ?]  West,  or  Douglas 
and  H.  Thompson.  [Lord  Campbell,  C.  J. — They  have  ceased  to  have 
anything  to  do  with  the  land.]  They  retain  a  part ;  which  is  the  rea* 
son  that  the  deeds  themselves  are  not  given  up :  otherwise  the  objec- 
tion to  the  title  would  be  still  stronger.  These  are  the  results  of  the 
fifth  condition :  the  next  question  is,  how  far  it  is  controlled  by  the 
sixth.  Now  that  condition  assumes  that  muniments  exist,  for  the  pro- 
duction of  which  covenants  ought  to  be  given,  and  that  such  covenants 
can  be  procured.  It,  however,  throws  the  trouble  and  the  expense  on 
the  purchaser.  Still,  if  the  covenants  cannot  be  procured  at  all,  the 
fifth  condition  is  broken  on  the  part  of  the  vendor.  In  Osborne  i;. 
Harvey,  7  Jurist,  229,  November  14, 1848,  the  conditions  of  sale  stipu- 
lated <«  that  all  official  or  other  copies  of  or  extracts  from  all  wills,  con- 
veyances, or  other  documents  or  ^assurances,  and  whether  in  the  r-i^of-,^ 
custody  of  the  vendor  or  not,  and  all  deeds  of  covenant  and  costs  ^ 
and  expenses  attending  the  execution  thereof,  and  all  the  certificates 
and  copies  of  or  extracts  from  parochial  or  other  registers,  or  other 
evidence  as  to  pedigrees  and  declarations  which  may  be  required  by  the 
purchaser,  and  taken  by  any  persons  qualified  to  receive  and  take  the 
same  for  the  purpose  of  examination  with,  or  of  verifying  or  proving 
the  abstracts,  or  any  fact,  matter,  or  thing  therein  contained,  or 
in  the  deeds  or  other  documents  or  assurances  contained,  set  forth, 
or  recited,  or  otherwise,  or  for  any  other  purpose  whatever,  shall  be 

(a)  Note  to  Farrer  v.  KighUngal,  2  Esp.  N.  P.  C.  640. 
(6)  P.  488»  ;  37. 
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respectivelj  prepared,  sought  for,  and  procured  by  and  at  the  self 
expense  of  the  purchaser."  Some  deeds,  necessary  for  the  Terification 
of  the  abstract,  were  in  the  possession  of  a  stranger,  who  refused  to 
produce  them  for  the  purpose  of  the  verification :  and  yice-Cbancellor 
K.  Brucb  held  the  title  not  made  out  sufficiently  to  compel  the  pur- 
chaser to  complete  the  sale,  saying  that,  before  he  allowed  that  the 
contract  bound  the  purchaser  to  be  satisfied  with  the  assertion  of  the 
vendor,  such  contract  <«  must  be  expressed  in  plain,  clear,  and  unambi- 
guous language."  In  Southby  v.  Hutt,  2  Mylne  &  Cr.  207,  the  condi- 
tion of  sale  was  that  the  vendor  should  deliver  an  abstract  and  dedace 
a  good  title ;  but,  as  to  part  of  the  estate,  should  not  be  bound  to  show 
any  title  prior  to  a  certain  award ;  and  that  he  should  deliver  up  the 
documents  in  his  custody,  and  set  forth  in  the  abstract,  but  none  other  : 
and  Lord  Cottenham,  C,  held  that  he  must  nevertheless  verify  the 
title  in  the  abstract,  even  where  the  deeds  were  not  in  his  possession, 
by  giving  satisfactory  evidence  of  them.  [Pattbson,  J. — To  the  extent 
«f^R01  ^^  ^^^^  decision,  the  *defendants  have  performed  the  condition : 
^  they  have  given  evidence.]  The  case  shows  that  the  words  of 
such  conditions  do  not  relieve  a  vendor  from  the  ordinary  obligations 
arising  upon  a  sale  as  to  making  good  a  title :  the  reasoning  applies  as 
much  to  a  covenant  to  produce  as  to  a  verification  of  an  abstract. 
The  eighth  condition  applies  only  to  deeds  in  the  possession  of  the 
vendor. 

Peacock^  contrcl. — The  question  is  upon  the  sixth  condition,  which 
stipulates  that  the  covenants  shall  be  obtained  «by"a8wellas  «<at 
the  expense  of"  the  purchaser:  and  it  implies  that  there  are  muniments 
not  in  the  vendor's  possession ;  these  constitute  the  evidence  which,  but 
for  the  condition,  might  be  required  to  prove  descent,  &c.  In  Osborne 
V,  Harvey  and  Southby  v.  Hutt  no  more  was  decided  than  that,  when 
an  abstract,  good  on  the  face  of  it,  is  produced,  the  purchaser  is  not 
bound  to  take  its  truth  for  granted. 

Cowling^  in  reply. — The  vendor  was  bound,  in  order  to  get  rid  of  the 
ordinary  liability,  to  declare  expressly  that  he  was  not  to  be  held  liable 
to  obtain  the  covenant.  But  the  sixth  condition  implies  that  the  core 
nant  can  be  procured.  The  word  <<by"  is  insisted  upon:  but  that 
merely  provides  that  the  trouble  is  to  be  taken  by  the  purchaser :  the 
vendor  must  still  see  that  the  means  of  obtaining  the  covenant  exbt. 
The  word  "by"  occurred  also  in  Osborne  v.  Harvey.  [Lord  Cxuh 
BELL,  0.  J. — The  very  nature  of  the  act  of  verification  implies  that  the 
purchaser  shall  see  the  deed.]  That  is  so :  and  nevertheless,  in  the 
^j>^-^  last  cited  case,  if  the  efifect  of  the  *word  "  by"  had  been  to  throw 
^  the  whole  on  the  purchaser,  he  could  not  have  insisted  upon  the 
failure  of  the  vendor. 

Lord  Campbbll,  C.  J. — I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment.  The  vendors  have  done  all  that  is  required  of 
them  by  the  conditions  of  sale.     Mr.  Cowling  Yerj  properly  admits 


16  ADOLPHUS  &  ELLIS.     N.  8.  8fti 


that  a  good  title  is  made  out  by  the  existing  deeds  which  have  been 
produced,  and  which  yerify  the  abstract.  And  he  is  right  in  saying 
that  the  vendors  have  not  yet  performed  all  the  ordinary  conditions : 
and,  if  we  were  to  stop  at  the  fifth  condition,  he  would  be  right  in  say- 
ing that  they  have  not  performed  the  whole  of  their  present  contract ; 
for,  if  we  look  no  further  than  that,  they  were  bound  to  hand  over  all 
the  muniments  verifying  the  abstract,  or  to  procure  covenants  for  their 
production.  But,  on  looking  at  the  sixth  condition,  we  find  that  the 
vendors  have  done  all  which  this  contract  requires  of  them.  That  con- 
dition discloses  the  fact  that  there  are  certain  deeds  not  in  the  posses- 
sion of  the  vendors ;  and  it  stipulates  that  the  vendors  shall  not  be 
bound  to  produce  such.  And,  as  ta  the  covenants  for  producing,  they 
are  to  be  all  obtained  «by"  the  purchaser,  as  well  as  at  his  expense. 
Mr.  Cowling  says  that,  to  relieve  the  vendor  from  the  liability  of  pro- 
curing such  covenants,  the  stipulation  ought  to  be  express ;  and  in  this 
he  is  quite  right.  But  what  can  be  more  express  than  the  stipulation 
here?  The  covenants  must  be  obtained  from  the  persons: who  can 
produce  the  deeds ;  and  the  purchaser  has  taken  on  himself  the  risk  of 
such  persons  entering  into  the  covenants.  They  have  refused  to  cove- 
nant :  they  may  possibly  change  their  minds :  but,  however  "^that  r^ar*{% 
may  be,  the  purchaser  has  taken  the  risk.  The  case  differs  from  ^ 
Osborne  v.  Harvey  and  Southby  v.  Hutt.  In  those  cases  the  question 
was  as  to  the  verification  of  the  abstract :  and  it  was  perfectly  reason- 
able to  say  that  the  purchasers  were  entitled  to  see  that  the  deeds  in 
fact  corresponded  with  the  abstract,  and  were  not  bound  to  be  satisfied  * 
with  the  ipse  dixit  of  the  vendee.  But  there  is  nothing  unreasonable  in 
the  vendor  taking  on  himself  the  risk  that  the  parties  holding  the  deeds 
should  undertake  to  produce  them. 

Patteson,  J. — The  question  turns  entirely  on  the  sixth  condition, 
and  on  the  meaning  of  the  word  «  by."  That,  at  first  sight,  certainly 
seems  to  mean  that  the  purchaser  is  to  run  the  risk  whether  he  can 
procure  the  covenants  or  not ;  it  must  mean  something  more  than  that 
he  is  to  bear  the  expense ;  or  else  «  by"  would  be  superfluous.  It  is 
suggested  that  the  meaning  of  <«  by"  is  that  the  purchaser  is  to  take 
the  trouble  on  himself,  the  vendor  still  remaining  responsible  that  the 
covenants  should  be  entered  into.  I  think  that  is  not  the  meaning. 
Other  thbgs  are  mentioned  which  the  purchaser  takes  upon  himself; 
such,  for  instance,  as  searches  for  the  purpose  of  ascertaining  where 
instruments  are  to  be  found ;  that  clearly  applies  to  documents  which 
are  not  in  the  control  of  the  vendor,  as  to  which  therefore  the  purchaser 
takes  the  risk  of  discovering  where  they  are.  Therefore  the  meaning 
of  the  word  <<  by"  is  necessarily  this :  that,  as  to  all  deeds  not  in  pos- 
session of  the  vendor,  the  purchaser,  if  he  wants  covenants  to  produce, 
mast  get  them  as  well  as  he  can ;  and  the  vendor  does  not  say  that  he 
himself  either  can  or  will  procure  them. 
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♦86^1  *WiGHTMAN,  J. — The  question  turns  entirely  on  the  sixth 
^  condition.  There  is  a  good  title;  and  the  abstract  is  yerified: 
but,  in  the  verification,  some  deeds  are  included  which  are  in  the  control, 
not  of  the  vendors,  but  of  other  parties.  The  two  cases  referred  to  by 
Mr.  Cowling  are  upon  the  principle  that  the  purchaser  could  not  be 
supposed  to  dispense  with  the  verification  of  the  abstract.  Bat  Hr. 
Cowling  sajs  that  he  has  a  right  to  a  covenant  which  shall  give  him 
the  means  of  verifying  the  abstract  at  any  future  time.  I  think  that 
is  not  so  here.  Confining  myself  to  the  points  necessary  to  the  con- 
sideration of  this  case,  I  think  nothing  can  be  clearer  than  the  terms 
which  are  really  the  effective  terms  of  the  sixth  condition.  The  vendors 
undertake  only  as  to  deeds  in  their  own  possession ;  and  they  have  done 
all  that  they  are  bound  to  do. 

Erlb,  J. — I  am  of  the  same  opinion.  It  is  clear  that  the  sixth  con- 
dition assumes  that  deeds  are  outstanding  in  the  hands  of  persons  other 
than  the  vendors,  and  that  covenants  by  these  persons  are  necessarj 
for  making  the  title  marketable.  Then  the  question  is,  Who  is  to  pro- 
cure such  covenants  ?  For  the  plaintiffs  it  is  contended  that  the  ven- 
dors were  bound  to  obtain  the  consent  of  these  parties,  and  that  all  the 
purchaser  had  to  do  was  to  obtain  the  execution  after  such  consent  had 
been  obtained.  I  think  that  the  plain  meaning  of  the  words  ^^by  snd 
at  the  expense  of  the  purchaser"  does  not  lead  to  this  construction;  and 
that  the  vendors  were  clearly  not  bound  to  procure  the  covenants. 

Judgment  for  defendants. 


*The  QUEEN  v.  The  LONDON  AND  NORTH  WESTERN 
^^J  RAILWAY  COMPANY.    April  30. 

An  Act  ettabliBhing  a  raUway  company  reeited  that  the  making  of  the  railway  would  b«  of  pnb- 
lio  adTantage,  and  that  the  persona  after  named  were  willing  at  their  own  expense  to  ezceate 
it»  and  enacted  that  it  thotUd  be  lawful  for  them  to  make  and  main  tain  their  railway  in  the  line 
and  on  the  lands  described  in  their  books  of  reference,  and  to  take  aad  nse  snch  of  the  lands 
as  should  be  necessary  for  snch  purpose :  and  that  the  railway  should  be  completed  witk^  seren 
years  from  the  passing  of  the  Act.  An  Act  passed  in  the  next  year  empowered  them  to  alter 
the  line,  and  made  it  lawful  for  them  to  make  and  maintain  the  alterations  on  the  lands 
described  in  certain  other  books  of  reference.  Among  the  alterations  was  ■  deviation  from, 
and  extension  of,  the  B.  branch  of  the  original  line.  And  it  was  enacted  that  the  corapnlsoiy 
powers  of  the  Company  to  purchase  lands  for  the  purposes  of  this  Act  should  cease  at  the  end 
of  three  years  from  its  passing.  By  a  third  Act,  passed  in  the  following  year,  all  the  uader- 
taking  of  the  above  Company,  all  their  real  and  personal  estate,  and  all  their  estate,  right*  Ac, 
and  interest  in  the  said  undertaking  were  vested  in  The  London  A  Xorth  Western  Rsilway 
Company ;  and  it  was  enacted  that  the  undertaking  might  be  lawfully  executed,  completed,  Ae^ 
by  them  as  it  might  have  been  executed,  Ac,  by  the  original  Company  if  this  act  hsd  not 
passed :  that  all  the  works  which  the  original  Company  was  authorized  or  required  to  complete, 
and  which  were  uncompleted,  should  be  completed  by  The  London  A  North  Western  Railway 
Company,  and  they  should  have  power  to  pay  for  the  same  out  of  the  moneys  placed  at  their 
disposal  by  this  Act  The  capital  of  the  original  Company  was  declared  part  of  The  Londoit 
A  North  Western  Railway  Company's  capital,  and  their  receipts  to  be  deemed  reeetptB  to  the 
account  of  The  London  A  North  Western  Bailway  Company ;  and  such  capital  and  rcceiptt 
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w«ra  to  be  applied  in  payment  of  the  expenaee  w  iiiob,  bat  for  this  act,  wonld  hare  been  payable 
out  of  the  capital  and  receipts  of  the  original  Company.  And  that  Company  was  diiiolred 
except  for  the  partieular  purposes  mentioned  in  this  Act  The  former  limitations  of  time  for 
•zeeuting  the  works  were  not  altered. 

The  Companies  were  amalgamated  aooordingly :  the  main  line  of  railway  was  completed ;  and 
The  London  A  N.  W.  R.  Company  received  tolls  on  it ;  bat  the  B.  branch  remained  incomplete. 
Four  yeurs  after  the  passing  of  the  original  Act^  and  more  than  two  years  and  ten  months  after 
the  passing  of  the  Deviation  Act,  persons  interested  in  the  making  of  the  B,  branch  called  upon 
The  London  A  N.  W.  R.  Company  to  purchase  the  necessary  lands  for  completing  it,  which 
they  refused ;  and  a  mandamus  afterwards  issued,  ordering  them  to  purchase  the  necessary 
lands  for  oompletiag  the  B.  branch,  and  to  oomplete  the  sama. 

The  return  stated  ^at,  before  the  passing  of  the  Incorporation  Act,  the  original  Company  had 
raised  all  the  money  which  their  acts  empowered  them  to  raise,  and  had  bon&  fide  expended 
it  in  making  the  main  line :  and  that  neither  that  Company  nor  The  London  A  N.  W.  R,  Com- 
pany  had  at  the  time  of  the  application  to  them  to  purchase,  Ac,  or  since,  power  by  any  act 
of  parliament  to  raise  or  procure  money  beyond  the  sum  raised  as  aforesaid,  for  the  purpose  of 
making  the  original  railway  or  any  deviation  therefrom,  or  for  the  purohase  of  lands,  Ac.  And 
that,  after  the  application  to  defendants  to  purchase,  Ao.,  and  before  a  reasonable  time  in  that 
behalf  had  elapsed,  and  before  the  coming  of  the  writ,  all  the  powers  of  either  Company  to 
purchase  lands  for  completing,  Ac,  according  to  the  several  acts  of  parliament,  had  ceased  and 
datermined. 

On  demurrer  to  this  return : 

Held,  that  that  part  which  alleged  a  determination  of  the  power  to  purchase  was  an  answer  to 
the  writ,  the  return  showing  sufficiently  that  compliance  was  impracticable. 

Quaartf  Whether  the  previous  averments  as  to  want  of  funds  would  have  been  a  suffieient  excuse 
to  The  London  A  N.  W.  R.  Company  for  not  obeying  the  writ 

Mandamus  ;  teste,  22€l  April,  1850.  The  writ  received  stat.  8  &  9 
Vict.  c.  zxxvi.,  local  and  personal,  public,(a)  which  Act,  after  reciting 
that  the  "^making  of  a  railway  from  Leeds  by  Dewsbury  to  Had- 
derefield  in  the  West  Biding  of  Yorkshire  would  be  of  great 
public  advantage,  &o.,  and  that  the  persons  thereinafter  named  <«  were 
willing,  at  their  own  expense,  to  carry  such  undertaking  into  execu- 
tion," incorporated  The  Leeds,  Dewsbury  &  Manchester  Railway  Com- 
pany for  the  purpose  of  making  a  railway  from  Holback  in  the  parish 
of  Leeds,  there  forming  a  junction  with  The  Leeds  &  Bradford  Bail- 
way,  by  the  town  of  Dewsbury,  to  or  near  to  the  town  of  Huddersfield, 
and  also  to,  and  to  form  a  junction  with.  The  Manchester  &  Leeds 
Railway  in  the  parish  of  Kirkheaton,  all  in  the  said  Biding,  together 
with  the  branch  railways  thereinafter  mentioned ;  and  gave  them  per- 
petual succession,  and  power  to  purchase  and  hold  lands  for  the  pur- 
poses of  the  undertaking,  within  the  restrictions  contained  i^  this  Act 
and  the  Companies,  Lands  and  Bailways  Clauses  Consolidation  Acts, 
1845,  which  were  expressly  incorporated  with  this  Act.  The  writ  also 
recited  that,  by  the  same  special  Aot^  it  was  enacted,  that  (subject  to 
the  provisions  of  the  said  several  Acts)  <<  it  should  be  lawful  for  the 
said  Company  to  make  and  maintain  the  said  railway  and  works  in  the 
line  and  upon  the  lands"  described  in  the  plans  and  books  of  reference 
deposited  with  the  clerk  of  the  peace  of  the  said  Biding,  and  to  enter 
upon,  take,  and  use,  such  of  the  said  lands  as  should  be  necessary  for 

(a)  **  For  making  a  railway  from  Leeds  by  Dewsbory  to  Huddersfield,  all  in  the  West  Riding 
of  the  eonaty  of  York,  and  for  improriog  the  oommnnlcation  by  railway  between  the  towns  of 
I«e<di  and  Haddenfield  and  the  town  of  Maaehettar."    Boyal  Awen^  30th  Jnnej  1846. 
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such  purpose :  That  the  Special  Act  prescribed  the  coarse  and  termini 
of  the  railway  (which  the  writ  stated),  and  directed  certain  braDch 
railways  to  be  made,  one  of  which  <<  should  commence  in  the  township 
*RRf{l  ^^^  parish  of  Batley,  and  ^should  pass  through  or  into  the 
^  several  townships  of,"  &c.,  «« and  should  terminate  at  or  near 
the  town  of  Birstal  in  the  township  of  Gromersal  and  parish  of  Birstal 
aforesaid:"  and  it  further  enacted,  That  the  railway  should  be  com- 
pleted within  seven  years  from  the  passing  of  the  now  reciting  Act, 
and  on  the  expiration  of  such  period  the  powers  by  that  Act,  or 
the  said  Acts  mentioned  therein,  granted  to  the  Company  for  exe- 
cuting the  ridlway  or  otherwise  in  relation  thereto  should  cease  to 
be  exercised  except  as  to  so  much  of  the  railway  as  should  then  be 
completed. 

The  writ  then  recited  stat*  9  &;  10  Vict.  c.  cclxiL,  local  and  personal, 
public,(a)  which  incorporated  (so  far  as  they  were  applicable,  and  not 
repealed  by  this  Act)  all  the  provisions  of  the  Company's  former  Act, 
and  enacted  (b)  that  it  should  « be  lawful  for"  the  Leeds,  Dewsbory, 
&c..  Company  to  make  and  maintain  certain  proposed  alterations  of 
line  and  extensions,  &c.,  upon  the  lands  mentioned  in  the  plans  and 
books  of  reference  which  they  had  deposited,  showing  the  proposed 
alterations,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
might  be  required  for  the  purposes  specified  in  this  Act.  The  writ 
also  stated  that  by  this  Act  the  Company  were  <«  required  to  abandon" 
80  much  of  the  railway  and  branches  originally  authorized  as  would  be 
rendered  unnecessary  by  the  proposed  alterations ;  among  which  were 
an  alteration  or  deviation  in  the  line  of  the  Birstal  branch,  and  an 
extension  of  that  branch  :  And  that  by  this  statute  {c)  it  was  enacted 
that  *the  alterations,  branches,  extensions,  and  works  thereby 
authorized  should  be  completed  within  five  years  from  the  pass- 
ing of  this  Act,  and,  on  the  expiration  of  such  period,  the  powers  by 
the  now  reciting  Act  or  the  said  Leeds,  Dewsbury,  &c.,  Act,  1845, 
granted  to  the  Company  for  executing  the  same  should  cease  to  be 
exercised,  except  as  to  so  much  of  the  same  respectively  as  should  then 
be  completed :  and  the  Company's  powers  under  the  Act  of  1845,  were, 
from  the  passing  of  this  Act,  determined,  as  to  the  works  which  were  to 
be  abandoned.  ((2) 

The  writ  thirdly  recited  stat.  10  k  11  Vict.  c.  clix.,  local  and  personal, 
public,(e)  which  enacted  that  the  Huddersfield  Canal  Navigation,  and 

(a)  "  For  altering,  amending,  and  enlarging  the  powers  of  the  Loods,  Deirsbitry,  and  Mas- 
ehester  Railway  Aet»  1845,  and  for  anthoriiing  eertain  deriatione,"  Ac  Rojal  Amtnt,  27A 
Jaly,  1846. 

(6)  By  sect  7.  (e)  Sect  20. 

{d)  Sect  18  enacted :  "That  the  powers  of  the  Company  for  the  compulsory  purchase  of  lands 
for  the  purposes  of  this  Act  shall  not  be  exercised  after  Uie  expiration  of  three  yean  from  the 
passing  of  this  Act" 

(>)  "  To  incorporate  The  Huddersfield  A  Manohestor  Railway  St  Canal  Company  and  The 
Leeds.  Dewsbury  A  Manchester  Railway  Company  with  The  London  A  Korth  Wrstera  Railwaf 
Company."    Royal  Assent,  9th  July,  1847. 
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the  Canal  called  Sir  John  Ramsden's,  and  the  Huddersfield  k  Man- 
chester, and  the  Leeds,  Dewsburjr,  &  Manchester  Railways  respectively, 
with  all  branches,  extensions,  &c.,  and  all  and  singular  the  undertak- 
ings, of  the  respective  Railway  and  Canal  Companies,  as  well  those 
commenced  as  those  not  commenced,  and  all  the  lands,  moneys,  goods, 
and  chattels,  and  all  other  the  real  and  personal  estate  and  effects  what- 
soever, of  the  said  Companies  respectively,  and  all  the  estate,  right, 
title,  and  interest  of  the  said  Companies  respectively  in  their  several 
undertakings  respectively,  and  all  the  rights,  privileges,  powers,  and 
anthorities  affecting  or  appurtenant  to  the  same  respectively  by  the 
Acts  relating  to  the  said  Companies  respectively  or  any  of  such  Acts, 
or  any  other  Act  or  Acts  ^theretofore  passed,  or  which  had  been  r^»/«r^ 
or  might  be  passed  in  the  then  present  session  of  Parliament,  at  ^ 
the  period  aforesaid  vested  in  the  said  Companies  respectively,  should 
(subject  to  the  then  existing  debts,  liabilities,  engagements,  contracts, 
obligations,  and  encumbrances  of  the  said  companies  respectively)  be 
and  be  held  to  be,  and  the  same  were  thereby,  vested  in  the  London  k 
North  Western  Railway  Company,  and  might  be  lawfully  executed, 
completed,  held,  used,  exercised,  and  enjoyed  by  and  in  the  name  of 
The  London  k  North  Western  Railway  Company  in  the  same  manner 
and  to  the  same  extent  as  they  could  have  been  executed,  &c.,  by  the 
Haddersfield,  &c.,  and  Leeds,  &c.,  Railway  and  Canal  Companies  if  this 
Act  had  not  passed,  except  so  far  as  the  execution,  &c.,  might  be  incon- 
sistent with  this  Act.  The  writ  recited  further  empowering  and  vest- 
ing clauses  of  the  last-mentioned  Act,  and  the  following  proviso: 
That  all  works  which,  under  the  provisions  of  the  Acts  relating  to 
The  Huddersfield  k  Manchester  Railway  and  Canal  Company,  and 
The  Leeds,  Dewsbury,  &c..  Railway  Company  respectively,  or  any  of 
such  Acts,  the  Companies  respectively  were  or  should  be  authorized 
or  required  to  execute  or  complete,  and  which  should  not  have  been 
executed  or  completed  before  the  period  aforesaid,  should  be  exe- 
cuted and  completed  by  The  London  k  North  Western  Railway  Com- 
pany; and  that  Company  should  have  full  power  to  pay  for  the 
same  respectively  out  of  the  respective  moneys  placed  at  their  dis- 
posal by  the  now  reciting  Act  or  otherwise,  and  should  have  all  such 
powers  for  executing  and  completing  such  works  respectively,  and 
be  subject  to  such  restrictions,  as  the  Huddersfield,  &c.,  and  Leeds, 
Ac,  Companies  respectively  were  entitled  or  subject  to  under  the 
^said  Acts  or  any  of  them  respectively,  and  as  fully  as  if  The  r^o/«,| 
London  k  North  Western  Railway  Company  had  been  originally  ^ 
authorized  and  required  to  execute  and  complete  the  same  works  re- 
fipcctively.  Provided  nevertheless,  that,  where  any  particular  times 
^ere  by  the  same  Acts  or  any  of  them  respectively  limited  for  the  exo-  . 
cution  or  completion  of  such  words  respectively,  the  same  respectively 
should  and  might  be  so  executed  and  completed  within  the  respective 
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periods  80  limited.  An  enactment  followed,  that  the  present  and  futnte 
capitals  of  the  Huddersfield,  &c.,  and  Leeds,  &c.,  Companies  should  be 
and  were  thereby  declared  part  of  The  London  &  North  Western  Com- 
pany's capital,  and  subject  to  the  statutory  provisions  affecting  that 
Company :  and  that  the  receipts  from  the  Navigation  and  Canal,  and 
the  Huddersfield,  &c.,  and  Leeds,  &c.,  Railways,  and  all  branches  and 
extensions  thereof,  should  be  deemed  receipts  on  account  of  The  London 
&  North  Western  Railway  Company ;  and  that  the  capital  and  receipts 
(respectively)  of  that  Company  should  be  applied  in  payment  of  the 
charges  and  expenses  which,  but  for  this  Act,  would  have  been  pajabie 
out  of  the  capitals  and  receipts  (respectively)  of  the  said  other  Com- 
panies :  And  that  the  Huddersfield,  &c.,  and  Leeds,  &c..  Companies 
should,  from  and  immediately  after  the  commencement  of  this  Act,  he 
dissolved  for  all  purposes  except  as  in  this  Act  is  mentioned :  And  that 
it  should  be  lawful  for  The  London  k  North  Western  Railway  Com- 
pany, subject  to  the  provisions  in  this  Act  contained,  to  exercise  all  the 
powers  with  reference  to  the  raising  of  money,  either  by  the  creation 
of  new  shares  or  by  mortgages,  which  might  have  been  granted  to  the 
^nnr^-y  Huddcrsficld,  &c..  Company  or  *the  Leeds,  &c.,  Company  re- 
^  spectively,  by  the  Acts  relating  to  such  Companies  respectively, 
and  which  might  be  then  in  force,  and  also  all  powers  which  might  hare 
been  or  might  be  granted  to  the  said  Companies  respectively  by  any 
act  or  acts  of  the  then  present  or  then  next  session  of  Parliament ; 
and  for  such  purpose  to  create  additional  shares  in  The  London  k 
North  Western  Railway  Company,  or  to  mortgage  its  rates,  &c.,  or 
other  property :  but  that  the  total  amount  of  money  to  be  so  raised 
should  not  exceed  the  aggregate  amount  of  capital  which  The  London 
&  North  Western  Railway  Company  and  the  Huddersfield,  &c.,  and 
Leeds,  &c..  Companies  respectively  were  authorized  by  statute  to  raise. 
Then  followed  an  enactment,  that  it  should  not  be  lawful  to  conclude 
the  amalgamation  of  the  several  Companies  till  it  was  proved  to  the 
Commissioners  of  railways,  and  certified  by  them,  that  half  of  the  whok 
capital  of  each  Company  had  been  paid  up,  and  expended  for  the  pur^ 
poses  of  the  respective  Acts. 

The  mandamus  then  went  on  to  state  that,  after  the  passing  of  the 
Act  of  10  &  11  Vict.,  to  wit,  on  25th  March,  1848,  the  amalgamation 
of  the  Companies  was  concluded;  the  requisite  proof  and  certificate 
having  been  given  as  to  the  subscription  and  expenditure  of  capital 
That  the  main  Hne  of  railway  from  Leeds  by  Dewsbury  to  a  junction 
with  The  Manchester  &  Leeds  Railway  near  Thomhill  Lees,  &c.,  had 
been  for  some  time  completed  snd  had  been  opened  for  public  use ;  and 
that  The  London  &  North  Western  Railway  Company  had  received 
fares  and  tolls  upon  it ;  but  that  the  execution  of  the^orks  (except 
certain  cuttings,  &c.)  authorized  and  required  by  the  said  Acts  of  Par^ 
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liament,  and  ^necessary  to  be  done  for  making,  constructing,  r^,^**^ 
executing,  and  completing  the  said  Birstal  Branch  Bailway  and  ^ 
extension  thereof,  hath  been  delayed,  suspended,  and  abandoned  for  a 
long,  improper,  and  unreasonable  time  in  that  behalf,  viz.,  for  two  years 
last  past  and  upwards.  And  that  the  said  Birstal  Branch  Railway  and 
extension  cannot  be  made,  &c.,  and  completed  within  the  period  limited 
for  that  purpose  by  the  said  hereinbefore  recited  Acts,  unless  the  fur- 
ther works  authorized  and  required  by  the  said  Acts,  and  necessary  to 
be  done  for  making,  &c.,  and  completing  the  same  be  forthwith  com- 
menced, and  prosecuted  without  further  delay. 

The  writ  then  stated  the  complaint  of  certain  landowners  on  the  line 
of  the  Birstal  extension  that  a  piece  of  land  belonging  to  them  had, 
in  January,  1847,  been  entered  by  The  Leeds,  Dewsbury  &  Manchester 
Kailway  Company,  and  the  line  of  branch  railway  set  out  thereon  by  a 
cutting  and  trench  ;  but  the  work  had  not  been  further  prosecuted,  nor 
the  estate  purchased.  Also  the  representation  of  another  landowner 
near  the  line  of  the  Birstal  branch  and  extension,  that,  in  the  hope  of 
accommodation  from  the  proposed  branch,  he  had  made  extensive  col- 
liery works  in  the  neighbourhood,  and  that  he  would  sustain  great  loss 
if  they  were  not  completed.  Also  a  statement  that  divers  persons 
carrying  on  manufactories  and  collieries  in  and  near  Batley,  Birstal, 
and  Gomersal  would  be  muoh  benefited  if  the  Birstal  branch  and  exten- 
sion were  completed.  It  alleged  further,  that,  before  the  expiration 
of  three  years  from  the  passing  of  stat.  9  &  10  Vict.  c.  cclxii.,  and 
urithin  a  reasonable  time,  &;c.,  viz.  on  18th  June,  1849,  application  was 
duly  made  to  the  defendants  to  purchase  the  necessary  lands  for  making 
and  completing  the  Birstal  branch  and  ^extension,  and  to  make  r^Qi^o 
complete  the  same,  but  they  had  neglected  and  refused.  ^ 

The  writ  therefore  commanded  them :  <<  That  immediately  after  the 
receipt  of  this  our  writ  you  do  without  delay  purchase  the  lands  neces- 
sary for  making,  constructing,  executing,  and  completing  the  said  Bir- 
stal Branch  Bailway  and  extensio.n  thereof,  and  make,"  «'and  complete 
the  same"  branch  and  extension  <<  in  pursuance  of  the  provisions, 
powers,  and  authorities  contained"  in  the  before-mentioned  Acts,  or 
show  cause,  &c. 

Return.  1.  That  The  Leeds,  Dewsbury  &  Manchester  Railway  Com- 
pany were  not,  at  any  time  until  the  passing  of  the  Act  to  incorporate 
them  and  The  Huddersfield  k  Manchester  Railway  and  Canal  Com- 
pany with  the  defendants,  nor  were  defendants  at  any  time  since  the 
passing  of  that  Act,  nor  are  they,  nor  have  either  of  the  Companies  at 
any  time  hitherto  been,  liable  by  lar,  or  bound  by  either  of  the  said  Acta 
of  Parliament,  to  make  or  maintain  the  Birstal  Branch  Bailway  or  any 
part  thereof,  or  any  extension  thereof,  or  any  part  thereof.  2.  The  return 
explained  (by  statements  which  it  is  not  necessary  to  set  forth)  that  tlie 
wrhole  capital  which  The  Leeds,  &c.,  Company  were  ultimately .empo;wQX^<I 
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to  raise  under  their  original  Act  was  500,000/. ;  and  that,  under  tbe 
Deviation  Act,  thej  were  empowered  to  raise  a  farther  sum  of  100,000/. : 
and  <<  that  no  powers  for  the  raising  of  money  for  any  of  the  purposes 
aforesaid,  by  the  creation  of  new  shares,  or  by  mortgage  or  otherwise, 
were  granted  to  the  said  seyeral  Companies  or  any  of  them  by  any  Act 
or  Acts,"  &c. :  That,  after  the  passing  of  the  Acts  of  1845  and  1846, 
and  before  the  passing  of  the  Incorporation  Act,  and  before  any  sach 
^ryjQ-i  "^application  to  defendants  as  is  mentioned  in  the  writ,  and  before 

^  the  coming  of  the  said  writ  to  them,  The  Leeds,  &c.,  Company, 
had,  under  the  powers  and  authorities  in  them  vested  by  the  said  Acts 
of  1845  and  1846,  raised  the  whole  of  the  said  several  sums  of  500,000/., 
and  100,000Z.,  and  had  bonfi  fide,  and  duly  and  necessarily,  and  accord- 
ing to  and  in  pursuance  of  the  several  Acts  of  Parliament  aforesaid, 
wholly  expended  the  same  and  every  part  thereof  in  and  about  making 
the  said  railway  firom  Leeds  by  Dewsbury  to  Hnddersfield  aforesaid 
(except  a  part  completed  by  another  Company,  as  to  which  no  further 
statement  is  necessary),  and  in  improving  the  communication  by  rul- 
way  between  the  towns  of  Leeds  and  Hnddersfield  aforesaid  and  the 
town  of  Manchester,  as  by  the  said  Acts  of  1845  and  1846  they  were 
authorized  and  empowered  to  do :  and  that  the  said  Leeds,  Dewsbury, 
&c..  Company  had  not,  nor  had  defendants  at  the  time  of  such  appli- 
cation, or  at  the  time  of  the  coming  of  the  writ  to  them,  nor  have  they 
or  eithet  of  them  now,  any  power  or  authority  whatsoever  by  the  said 
Acts  of  Parliament  in  the  writ  mentioned,  or  any  or  either  of  them,  or 
by  any  other  Act  of  Parliament,  to  raise  or  procure,  for  the  purposes 
of  making  the  said  railway  from  Leeds  by  Dewsbury  to  Hnddersfield 
or  improving  the  communication  by  railway  between  the  said  towns  of 
Leeds  and  Hnddersfield  and  the  town  of  Manchester,  or  any  deviations 
therefrom  or  branches  thereof,  or  for  the  purchase  of  lands,  or  for  exe- 
cuting any  works  whatsoever  under  or  by  virtue  of  the  said  several  Acts 
or  any  of  them,  any  further  or  other  sum  than  the  said  sum  of  600,000/., 
so  raised  and  expended  as  aforesaid.  And  that,  before  any  such  appli- 
*$^7d1  ^^^^^^  ^^  "^made  to  defendants,  &o.,  and  before  the  passing  of 

^  the  Incorporation  Act,  the  said  Leeds,  Dewsbury,  &c.,  Company 
had  wholly  expended  the  said  full  sum  of  600,000/.  so  by  them  autho- 
rized to  be  raised  and  expended  as  aforesaid  in  and  about  the  making 
of  the  said  railway  from  Leeds  by  Dewsbury  to  Hnddersfield  (except, 
&c.),  and  in  improving  the  communication  by  railway  between  the  towns 
of  Leeds  and  Huddersfield  aforesaid  and  the  town  of  Manchester,  as 
by  the  said  Acts  of  1845  and  1846  they  were  authorized  and  empowered 
to  do ;  and,  at  the  time  of  the  said  application,  had  no  money,  or  power 
by  law  to  raiso  money,  for*  the  purchase  of  lands  necessary  for  making, 
constructing,  executing,  or  completing  the  said  Birstal  Branch  Railway 
and  extension  thereof  or  any  or  either  of  them  or  any  part  thereof. 
3.  That,  after  the  said  application  was  made  to  defendants  to  porchase 
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the  necessary  lands  for  making,  &c.,  and  completing  the  said  Birstal 
branch  and  extension,  and  to  make,  &c.,  and  complete  the  same  accord- 
ing to  the  Acts  of  1845  and  1846,  and  the  Incorporation  Act,  and 
before  a  reasonable  time  in  that  behalf  had  elapsed,  and  before  the 
coming  of  the  writ  to  defendants,  viz.,  on  27  th  July,  1849,  <«all  the 
powers  and  authorities  of  the  said  Leeds,  Dewsbury  &  Manchester  Rail- 
way Company,  and  of  the  said  London  &  North  Western  Railway 
Company,  to  purchase  the  necessary  lands  for  making,  constructing, 
executing,  and  completing  the  said  Birstal  Branch  Railway  and  exten- 
sion thereof  had,  according  to  the  provisions  contained  in"  the  three 
last-mentioned  Acts,  «  wholly  ceased  and  determined,  and  were  entirely 
at  an  end ;"  wherefore  defendants,  before  the  coming  of  the  annexed 
writ  to  them,  *and  for  the  said  space  of  time  in  the  said  writ  r^^o^r 
mentioned,  delayed  and  suspended  the  further  works  authorized  ^  ^ 
to  be  done  by  the  said  Acts  of  Parliament  for  making,  &c.,  and  com- 
pleting the  said  Birstal  Branch  Railway  and  extension,  as  it  was  lawful 
for  them  to  do  for  the  causes  aforesaid :  Without  this,  that  the  said 
defendants  otherwise  and  except  as  aforesaid  abandoned  the  same: 
Wherefore  defendants  cannot  now,  nor  are  they  by  law  liable,  or  bound 
by  the  said  Acts  of  Parliament  or  by  any  other  Act  or  Acts  of  Parlia- 
ment whatsoever,  to  purchase  the  lands  necessary  for  making,  &c.,  or 
completing  the  said  Birstal  Branch  Railway  or  extension  thereof,  or  to 
make,  ^.,  or  complete  the  said  Birstal  Branch  Railway  or  extension, 
or  any  part  thereof,  as  by  the  annexed  writ  they  are  commanded. 

Demurrer,  on  grounds  which,  for  the  purpose  of  this  report,  will 
appear  sufficiently  by  the  argument.     Joinder. 

The  demurrer  was  now  argued.(a) 

Khatolesy  for  the  Crown. — The  return  raises  a  question  which  has 
never  been  expressly  decided,  though  it  is  so  virtually  by  Regina  v.  The 
Eastern  Counties  Railway  Company,  10  A.  ft  E.  581  (E.  C.  L.  R.  vol. 
37) :  namely,  whether  a  Company,  having  obtained  statutory  powers  to 
make  a  line  of  railway  from  one  point  to  another,  can  partially  abandon 
such  undertaking  on  the  alleged  ground  of  want  of  means.  The  recital 
of  the  first  special  Act  shows  the  terms  and  consideration  on  which  the 
Legislature  granted  the  powers ;  and  every  person  on  the  line  must 
be  taken  to  have  consented  to  such  grant  in  contemplation  of  the 
*whole  work  being  completed.  It  is  a  bargain  with  the  public ;  r^co.^/* 
and  the  Company  are  estopped,  from  saying  that  they  cannot  do  ^ 
that  which  is  the  foundation  of  the  bargain.  The  dictum  of  Lord  Eldon 
in  Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  Mylne  &' 
Keen,  154,  163,  is  supported  by  many  other  authorities ;  Rex  v.  Cum- 
berworth,  8  B.  &  Ad.  108  (E.*  C.  L.  R.  vol.  28),  Rex  v.  Edge  Lane,  4 
A.  &  E.  728  (E.  C.  L.  R.  vol.  81),  and  Rex  v.  Cumberworth,  4  A.  & 
E.   781  (E.  C.  L.  R.  vol.  81),  second  case,  which  is  very  analogous  to 

{•)  Before  Lord  Cajcpsbll,  C.  J.,  PattisoVi  WraaniAii,  ud  Bau,  Js« 
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this.    As  was  there  said  by  Lord  Denman,  C.  J.,  and  Williams,  J., 
the  branches  may  be  more  important  than  the  main  line,  and  maj  have 
been  the  principal  inducement  to  acquiesce  in  its  being  undertaleii. 
[Lord  Campbell,  C.  J. — ^No  doubt  the  Company  are  bound  to  ezecnte 
this  work  if  it  be  in  their  power ;  the  difficulty  is  when  the  powers  of 
the  Corporation  are  gone.]     The  principle  of  the  decisions  appliea  with 
peculiar  force  to  a  railway,  which,  when  commenced,  virtually  excludes 
any  other  undertaking  of  the  same  kind.     Regina  v.  The  Eastern 
Counties  Railway  Company,  10  A.  &  E.  581  (E.  C.  L.  R.  vol.  37),  goes 
the  whole  length  required  by  the  prosecutors  in  this  case.    Cohen  r. 
Wilkinson,  12  Beav.  125,  138,  and  Carlisle  v.  The  South  Eastern  Rail- 
way Company,  18  Beav.  295,  are  recent  authorities  in  Equity  on  this 
point.    Want  of  funds  was  deemed  no  excuse  in  Regina  v.  The  Trustees 
of  Luton  Roads,  1  Q.  B.  860  (E.  C.  L.  R.  vol.  41),  and  would  hare 
been  equally  disregarded  in  Regina  v.  The  Commissioners  of  Woods  and 
Forests,  15  Q.  B.  761  (E.  C.  L.  R.  vol.  69),  if  the  Commissioners  there 
had  stood  in  the  situation  of  a  private  Company  ;{a)  for  (as  was  said  id 
*ft771  **'^®  judgment  delivered  by  Patteson,  J.),  the  Court,  after  the 
-^  statutory  notice  to  the  landowner,  would  have  considered  that 
a  contract  had  been  entered  into,  and  that  the  parties  stood  in  the  rela- 
tion of  vendor  and  purchaser.     [Lord  Campbell,  C.  J.,  mentioned  Rex 
V.  The  Hungerford  Market  Company,  4  B.  &  Ad.  827  (E.  C.  L.  B.  vol. 
24).]     The  defendants  here  have  engaged  to  fulfil  all  that  The  Leeds, 
Dewsbury,  &  Manchester  Railway  Company  had  undertaken,  and  were 
aware  that  they  must  complete  it  by  their  own  resources  if  that  Com- 
pany had  no  funds  left.     If  they  did  not  contemplate  this,  they  pra^ 
tised  a  fraud  on  the  public.     No  reason  is  shown  why  their  own  tolls, 
as  well  as  those  on  the  completed  part  of  the  railway  in  question,  should 
not  be  made  use  of. 

The  return,  as  to  the  want  of  power  to  purchase  lands,  is  specially 
demurrable,  as  being  too  vague.  [Lord  Campbbll,  C.  J. — ^We  most 
take  judicial  notice  of  the  time  when  the  compulsory  power  of  taking 
lands  expired.]  The  defendants  do  not  allege  that  it  would  be  neces- 
sary to  use  compulsory  powers,  or  that  they  might  not  have  applied  to 
and  agreed  with  the  landowners.  And,  further,  when  the  demand  was 
made  that  they  should  complete  the  railway,  their  powers  had  Bot 
expired.  [Lord  Campbell,  C.  J. — ^Do  your  statements  entitle  yon  to 
the  particular  remedy  you  are  seeking  7]  All  the  authoritiea  show  that 
mandamus  is  the  remedy.     It  was  so  considered  in  Regina  v.  The  Bir- 

(a)  Knomh§  alto  dtod  R«gtns  e.  The  derkenweU  InpiOTtflMDt  OoiiUDinioiitn»  If  Law  Ttaci 
S41  (Q.  B.  DeMmber  6Ui,  184S ;  not  pabliahod  in  those  BepoHi),  where,  to  n  mnadnavt  le^ 
ing  defendnnti  to  eaoie  a  Jary  to  be  enmmoned  and  eompeniation  aweMed  for  ynpnlj  vUrk 
they  had  giren  notioe  of  taking,  it  was  held  not  a  soflklent  ntnrn  that  the  delhodaats  had  >• 
funds,  nor  any  '<iaunediate  proipeet"  of  funds :  the  Conrt  (Lofd  Dama*,  C.  J.,  Patibioi  uA 
CoLnnznoB,  Js.)  saying  that  the  want  of  Ainds  was  at  any  fate  no  answer  In  a 
assess  the  amount    Pm§kkg  for  the  Crown ;  Xtnfudg  for  the  deltodaati. 
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mingham  and  Gloucester  Railway  "^Company,  2  Q.  B.  47  (E.  C.  r^om^ 
L.  R.  Tol.  42)y  which  shows  also  that  the  alleged  inability  for  ^ 
want  of  oompttlsory  powers  is  a  bad  return.  In  Regina  v.  Binning, 
ham  &;  Oxford  Junction  Railway  Company,  15  Q.  B.  634  (E.  C.  L.  R. 
vol.  69),  it  was  deemed  no  excuse  for  refusing  to  summon  a  compensa- 
tion jury,  that  the  compulsory  powers  had  expired,  and  the  Court  held 
that  a  landowner,  desirous  to  part  with  his  land,  might  oblige  the  Com- 
pany to  go  on.  [Lord  Campbell,  C.  J. — Suppose  an  application  were 
made  to  the  Company,  as  in  the  present  case,  a  few  weeks  only  before 
the  expiration  of  their  powers :  should  we  grant  a  mandamus  ?]  It 
ought  to  issue.  The  Company  might  apply  to  Parliament  for  further 
powers.  [Lord  Campbbll,  C.  J. — We  must  go  by  the  law  as  it  exists ; 
and  their  compliance  with  the  mandamus  might  be  against  the  law.] 
They  must  do  everything  they  can.  Here  they  do  not  show  that  they 
are  unable  to  do  anything. 

Sir  F.  Kelly^  contrd*. — The  mandamus  calls  upon  the  Company  to  do 
that  which,  without  fault  in  them,  is  morally  and  physically  impossible. 
The  London  &  North  Western  Railway  Company  stands  upon  the  foot- 
ing of  the  original  Company.    [Lord  Campbell,  C.  J. — ^Are  not  they 
two  Companies  which  originally  had  separate  funds,  but  now  have  a 
common  exchequer  ?]    No  such  community  appears.    The  former  Com- 
pany had  ceased  to  exist.    [Lord  Campbell,  C.  J. — The  600,000Z.  had 
been  spent  before  the  amalgamation :  still  you  have  undertaken  to  make 
the  branch.     The  original  Company  were  liable  if  they  had  funds  from 
any  source.]    If  there  was  any  source  from  which  money  could  be 
drawn,  the  mandamus  should  have  pointed  it  out.     [Lord  Campbell, 
C  J. — Your  return  seems  to  put  it  as  a  conclusion  of  *law,  that  r^coyo 
the  money  you  have  is  not  applicable  to  the  completion  of  this  *- 
work.]     The  return  denies  that  the  Company  have  money,  or  havo 
power  to  raise  money,  for  the  purpose  of  this  undertaking.     The  truth 
or  falsity  of  that  return  might  be  tried  on  a  traverse.     [Patteson,  J. 
— ITou  say  that  you  have  *<no  money  or  power  by  law  to  raise  money 
for  the  purchase  of  lands  necessary"  for  making  or  completing  the 
branch  railway  and  extension.    Lord  Campbell,  C.  J. — It  is  consistent 
with  that  that  you  might  have  money  to  pay  a  dividend  of  ten  per 
cent.]    The  return  negatives  the  having  power  to  raise  money  for  the 
purpose  of  purchasing,  and  negatives  also  the  having  money.    [Erle, 

J. Do  you  say  that  your  contract  is  performed  when  the  sum  raised 

13  laid  out,  though  the  work  is  unfinished  ?]  The  Legislature  contem- 
plated that  that  sum  would  suffice  for  the  entire  purpose.  The  only 
case  cited,  in  which  a  mandamus  has  been  granted  to  purchase  lands 
for  completing  a  line  of  railway  when  the  Company  showed  that  they 
had  not  funds  for  the  purpose,  is  Regina  v.  The  Eastern  Counties  Rail- 
way Company,  10  A.  k  E.  581  (E.  C.  L.  R.  vol.  37} :  that  decision 
professedly  not  final :  and,  although  the  Court  was  certainly  dis- 

2x2 
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posed  to  make  the  mandamiu  peremptory  if  proper  ground  had  appeared, 
jet,  on  the  retam,  the  question  was  still  treated  as  an  open  one,  and 
judgment  was  given  for  the  defendants.     In  other  cases  where  the 
obligation  of  a  company  as  to  the  completion  of  particular  worb  has 
been  enforced,  either  the  special  Act  has  used  compulsory  words,  or  the 
company  has  been  proceeding  to  do  something  clearly  inconsistent  with 
the  purpose  for  which  they  obtained  their  powers :  thus,  in  Regina  r. 
*RR01     ^^  Eastern  Counties  Railway  Company,  the  Company,  ^having 
-^  obtained  powers  to  make  a  railway  through  Colchester  into  Nor- 
folk and  Suffolk  were  Toluntarily  abandoning  the  latter  part  of  the 
scheme,  and  forming  a  railway  for  the  purpose  only  of  oommunic&tiDg 
with  Colchester.     And  where  a  Company  was  to  make  the  approaches 
to  a  bridge  forty  feet  wide,  and  was  making  them  of  a  less  width,  a 
mandamus  was  granted  to  enforce  completion  on  the  original  scale; 
Regina  v.  The  Birmingham  and  Gloucester  Railway  Company.    In 
such  cases,  or  in  any,  perhaps,  where  a  peremptory  mandamus  has 
issued,  want  of  funds  would  not  excuse  non-performance.     Here  the 
Act,  8  &  9  Vict.  c.  xxzvi.,  merely  declares  that  it  shall  be  lawful  for 
The  Leeds,  Dewsbury  k  Manchester  Railway  Company  to  make  the 
branch  to  Birstal ;  no  obligatory  words  are  used.     [Pattbsok,  J. — If 
a  Company  obtain  an  act  for  making  a  railway,  with  the  words  it  shall 
<<  be  lawful,"  it  may  be  they  are  not  bound  to  make  it :  but  it  is  another 
thing  whether,  if  they  begin  it,  they  are  not  bound  to  make  it  accord- 
ing to  the  Act.     Lord  Campbell,  C.  J. — ^If  parts  of  the  railway  were 
made,  and  an  intermediate  part  unmade,  would  not  a  mandamus  lie? 
Yet  that  would  enjoin  no  more  than  to  complete  the  railway.]    The 
question  is,  if  there  be  no  funds,  what  will  be  the  effect  of  the  manda- 
mus.   Are  the  superior  officers  of  the  Company  to  be  attached  and 
perpetually  imprisoned  ? 

It  appears  by  this  mandamus  that  the  application  to  the  Company  to 
purchase  lands  for  completing  the  branch  was  not  made  till  June,  1849, 
when  the  statutory  power  to  purchase  was  within  a  few  weeks  of  ei- 

*S811  P^^^S '  ^^^  ^^  ^^  ^^^S  since  expired.  The  land  cannot  now  be 
-^  *obtained  without  the  consent  of  owners  who  may  or  may  not  be 
willing  to  grant  it.  [Lord  Campbell,  C.  J. — ^And  the  clauses  enabling 
parties  under  disability  to  convey  are  no  longer  in  force.]  The  Court 
has  to  decide  whether,  in  such  a  case,  it  will  order  a  peremptory  mao- 
damns,  after  which  the  defendants  are  without  relief.  [Lord  CAM^ 
BELL,  C.  J. — ^And  are  to  obey  on  peril  of  imprisonment.]  Eren  if  the 
defendants  had  been  in  fault  (which  does  not  appear  by  the  record)  that 
would  be  no  sufficient  reason  for  such  a  course.  In  a  few  months  hence 
the  power  eren  to  make  the  railway  will  be  at  an  end.  [Lord  Gamt* 
BELL,  C.  J. — These  would  be  strong  arguments  to  our  discretion,  at  acj 
r^te.]     In  Rex  v.  Round,  4  A.  &  E.  139  (E.  C.  L.  R.  vol.  Sl),(a)  the 

(a)  See  Regina  v.  Payn,  11  A.  A  E.  9bi,  958. 
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impracticabilitj  of  obeying  a  mandamua  wan  admitted  as  an  answer  by 
the  Court. 

Knowle^j  in  reply. — There  is  no  room  for  an  exercise  of  discretion 
-when  a  retarn  has  been  made,  and  the  record  may  be  sent  to  a  Court 
of  Error.  The  opinion  of  the  Court  in  Regina  v.  The  Eastern  Counties 
Kailway  Company  was  strongly  in  favour  of  the  mandamus ;  and  the 
ultimate  decision  of  that  case  does  not  make  it  less  an  authority  on  the 
present  question.  The  distinction  as  to  the  case  of  a  railway  never  yet 
begun  was  not  noticed  there.  The  Amalgamation  Act,  10  &  11  Vict, 
c.  clix.,  does  use  imperative  words,  for  it  enacts(a}  that  all  works  which 
the  Companies  under  the  former  Acts  were  <<  authorized  or  required  to 
execute  or  complete,"  and  which  remain  incomplete,  <^  shall  be  executed 
or  completed"  by  The  London  &  North  Western  Railway  Company,  for 
which  purpose  they  shall  have  the  same  ^powers  as  the  former  r^opo 
Companies  had.  The  defendants  receive  everything  which  be-  ^ 
longed  to  the  former  Companies,  and  are  to  perform  all  their  duties. 
The  return  does  not  show  any  want  of  funds  except  from  the  exhaus- 
tion of  those  acquired  by  the  former  Companies,  which  is  no  answer. 
£Lord  Campbell,  C.  J. — Ought  there  not  to  be  an  existing  legal  obliga- 
tion when  the  mandamus  issues  ?  And  does  the  obligation  exist  if  the 
powers  have  expired  7]  If  they  have,  it  is  the  fault  of  the  defendants. 
£Lord  Campbell,  C.  J. — ^It  is  your  fault,  too,  in  not  making  the  appli- 
cation sooner.]  In  Regina  v.  Birmingham  &  Oxford  Junction  Railway 
Company,  15  Q.  B.  634,  647,  note  (J)  (E.  C.  L.  R.  vol.  69),  the  expira- 
tion of  temporary  powers  under  a  special  act  was  alleged,  but  held  no 
excuse ;  and  a  peremptory  mandamus  was  awarded.  The  topic  of  per- 
petual imprisonment  was  urged,  but  did  not  weigh  with  the  Court,  in 
Regina  v.  The  Eastern  Counties  Railway  Company,  10  A.  &  E.  62,  566 
(E.  C  L.  R.  vol.  37).  The  return  here  does  not  show  any  impossibility 
of  performance.  The  Company  may  have  to  purchase  lands  at  an 
extravagant  price,  or  may  obtain  them  easily :  but  parties  cannot  take 
their  stand  upon  a  difficulty  of  their  own  creating.  [Lord  Campbell, 
G.  J. — There  certainly  was  an  obligation  here,  which  the  Court  would, 
generally,  feel  bound  to  enforce,  and  from  which  they  would  consider 
the  want  of  funds  no  excuse.  But  I  have  great  difficulty  as  to  the 
granting  of  a  mandamus  to  do  what  appears  to  be  impossible.] 

Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (May  7th), 
delivered  the  judgment  of  the  Court. 

*In  this  case  we  are  of  opinion  that  the  defendants  are  entitled  r«ooq 
to  our  judgment.     The  objection,  that  the  powers  of  the  Com-  *- 
pany  for  the  compulsory  purchase  of  lands  had  expired  before  the  writ 
of  mandamus  issued  or  was  applied  for,  seems  to  us  to  be  clearly  deci- 
sive.    We  are  not  called  upon,  therefore,  to  decide  the  more  doubtful 

(o)  Sect  7. 
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questions,  whether  there  lay  upon  the  Company  an  obligation  to  make 
and  complete  the  road,  which  might  have  been  enforced  by  mandamus, 
or  whether  the  retorn  sufficiently  shows  a  want  of  funds  for  the  pur- 
pose, or  how  far  this  want  of  funds  would  Jbe  an  answer. 

This  writ  of  mandamus,  which  is  tested  the  22d  day  of  April,  1850, 
commands  the  Company  immediately  to  <<  purchase  the  lands  necessary 
for  making,  constructing,  executing,  and  completing  the  said  Birstal 
Branch  Railway  and  extension  thereof,  and  to  make,  construct,  exe- 
cute, and  complete  the  same  Birstal  Branch  Railway  and  extension 
thereof,"  <<  in  pursuance  of  the  provisions,  powers,  and  authorities  con- 
tained" in  the  recited  Acts  of  Parliament.  The  special  Act,  9  &  10 
Vict.  c.  cclxii.,  which  received  the  Royal  assent  27th  July,  1846,  enacts, 
by  sect.  18,  <<  that  the  powers  of  tho  Company  for  the  compulsory  pur- 
chase of  lands  for  the  purposes  of  this  Act  shall  not  be  exercised  after 
the  expiration  of  three  years  from  the  passing  of  this  Act ;"  and,  by 
sect.  20,  that  the  «  works  hereby  authorized  shall  be  completed  within 
five  years  from  the  passing  of  this  Act,  and,  on  the  expiration  of  such 
period"  the  powers  granted  to  the  Company  for  executing  the  same 
shall  cease  to  be  exercised,  except  as  to  so  much  of  the  same  respect- 
ively as  shall  then  be  completed. 

The  power  effectually  to  obey  the  command  of  the  Court  hsTuog 
*ftft41  ^^P^'^^^  '^  J'^ly*  1849,  ought  we,  in  the  *Queen*s  name,  to  have 
■^  given  the  command  in  April,  1850  ?    On  full  consideration,  tc 
think  not. 

A  writ  of  mandamus  supposes  the  required  act  to  be  possible  and  to 
be  obligatory  when  the  writ  issues.     Generally  speaking,  the  writ  sug- 
gests facts  showing  the  obligation  and  the  possibility  of  fulfilling  it. 
A  return  pursuing- this  suggestion  and  traversing  it  is  good;  Rezr. 
Commissioners  of  Sewers  in  Essex,  2  Stra.  763,  Rex  v.  Round,  4  A.  js 
E.  139  (E.  C.  L.  R.  vol.  31),  Rex  v.  Williams,  8  B.  &  C.  681  (E.  C.  L 
R.  vol.  15),  Rex  v,  Penrice,  2  Stra.  1235.  ^  The  supposed  obligation  is 
founded  on  public  Acts  of  Parliament,  which  are  recited  in  the  writ 
and  return,  and  of  which  we  are  bound  to  take  judicial  notice.    If  thej 
show  that  the  Company  have  no  longer  power  to  do  the  act  commanded^ 
the  writ  is  bad.    What  power  have  the  defendants  now  to  purchase  the 
lands  necessary  for  making  a  line  of  railway  of  several  miles?   A 
peremptory  mandamus  going  as  is  prayed,  no  excuse  can  afterwards  be 
made ;  and  the  defendants  must  implicitly  and  fully  obey  it  under  pain 
of  imprisonment.     Supposing  that  they  were  bound  to  pay  any  prices 
which  might  be  demanded,  however  extortionate,  can  it  reasonablj  be 
supposed  that  all  the  landowners  along  the  line  will  be  willing  to  sell 
at  any  price,  and  that  none  of  them  are  under  disability  to  sell?    Mr. 
Knowles  contended  that  the  return  should  have  shown  an  application  to 
all  the  landowners,  and  a  refusal  by  them.    But  such  a  return,  and  the 
issues  arising  upon  it,  would  be  highly  inconvenient :  and,  even  If  all 


16  ADOLPHUS  &  ELLIS.    N.  8.  884 


had  promised  to  sell,  without  a  binding  contract  having  been  entered 
into,  they  might  afterwards  change  their  minds,  and  the  defendants 
might  be  subject  to  ^perpetual  imprisonment  for  not  doing  what  r^no;- 
the  law  forbids  them  to  do.  ^ 

It  was  then  said  that  they  haye  violated  the  Acts  of  Parliament  bj 
not  dulj  completing  the  whole  of  the  railway,  and  that  they  ought  not 
to  be  allowed  to  make  the  objection,  which  amounts  to  taking  advan- 
tage of  their  own  wrong.  But,  assuming  that  they  were  under  the 
obligation  contended  for,  and  that  they  are  liable  to  be  punished  by 
indictment  for  a  breach  of  it,  how  can  we  say  that  the  remedy  now  is 
to  command  them  to  do  what  they  have  no  longer  the  power  to  do,  how- 
ever obediently  they  may  be  inclined  ? 

Reliance  was  very  properly  placed  on  the  case  of  Regina  v.  The 
Birmingham  and  Gloucester  Railway  Oompany,  which  at  first  sight 
seems  an  authority  in  favour  of  the  mandamus ;  but,  when  properly 
examined,  it  will  be  found  on  this  point  to  be  entitled  to  little  weight. 
The  great  struggle  there  was,  whether  the  turnpike  road,  when  restored, 
most  be  as  wide  as  it  had  formerly  been.  There  the  notice  to  do  the 
act  had  been  given  as  early  as  possible ;  and  the  act  to  be  done  was 
merely  to  restore  the  turnpike  road  to  its  former  width,  which  appa- 
rently required  no  purchase  of  land,  either  voluntary  or  compulsory. 
In  the  present  case  the  prosecutors  were  guilty  of  laches  by  giving  no 
notice  to  do  the  act  till  the  power  of  doing  it  was  expiring,  and  not 
applying  for  the  mandamus  till  a  considerable  time  after  the  power  had 
expired.  In  the  former  case  the  Company  might  reasonably  have  been 
expected  to  be  able  to  do  the  act  without  any  power  of  compulsory 
purchase :  but  in  the  present  case  this  is  a  mere  impossibility. 

^We  therefore  think  that,  both  on  principle  and  authority,  our  ri^Qo^ 
judgment  must  be  for  the  defendants.  ^ 

Judgment  for  defendants.(a) 

(a)  See  the  next  eaie.  Alfo,  RegiDa  v.  Great  Western  Railway  CompaDy,  1  B.  A  B.  253 ; 
lU^a  e.  Ambergate,  Ae.,  Railway  Company  1  B.  A  B.  872;  Regina  v.  Great  Western  Railway 
Company,  1 1.  A  B.  774  (B.  C.  L.  R.  ToL  72) 
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The  following  case  may  properly  be  inserted  here. 

The  QUEEN  v.  The  YORE,  NEWCASTLE,  and  BERWICK  BAIL 

WAY  COMPANY.     [June  2.] 

A  Company  were  aathoriz^d  by  stAtute,  in  1846,  to  make  a  railway,  with  compulsory  powers  for 
taking  lands.  By  an  aot  passed  in  1849,  the  times  before  limited  for  completing  the  railwar, 
and  for  using  the  compulsory  powers,  were  extended ;  the  work  was  to  be  completed  in  18&3, 
and  the  compulsory  powers  to  expire  in  July,  1851.  The  Company  were  empowered  to  create 
shares,  and  to  raise  money  by  calls  to  a  certain  amount,  and  otherwise.  The  Act  of  1^)9 
expressly  authorized  them  to  abandon  a  specified  part  of  the  line  first  proposed. 

A  rule  Nisi  was  obtained  in  Easter  term  1851  for  a  mandamus  to  complete  the  railway:  sad 
cause  was  shown  on  June  2d,  1851. 

It  appeared  that  the  Company  had  staked  oat  part  of  the  line  of  railway,  and  made  some  exca- 
vations to  ascertain  the  nature  of  the  soil,  but  had  taken  no  other  step  towards  executing  th« 
work,  or  to  acquire  lands  for  the  purpose.  They  bod  raised  money,  and  had  made  calls  oo  the 
shares  to  the  extent  of  four-flths.  In  1650,  the  Company,  having  many  works  on  their  haads, 
and  being  in  difficulties,  resolved,  at  a  half-yearly  meeting,  that  no  new  works  chargeable  en 
capital  should  be  undertaken  without  the  consent  of  a  meeting  of  the  shareholders ;  and  this 
resolution  was  made  public  In  January,  1851,  the  Company  were  applied  to  by  a  deputatiofl 
from  the  landowners  (some  of  whom  were  applicants  for  the  mandamus)  on  the  subjeet  ef  cob- 
pleting  the  railway ;  and  they  declined  doing  so.  There  were  conflicting  statements  as  to  the 
probability  of  benefit  to  the  landowners  or  the  public  firom  the  proposed  railway ;  but  works 
had  been  undertaken,  and  others  laid  aside,  on  the  faith  of  its  being  exeented.  It  did  not 
appear  that  the  Company  were  actually  unable  to  raise  farther  funds :  but  they  alleged  that 
the  proposed  line  was  28  miles  long,  and  ran  over  lands  held  by  many  proprietors  baring  a 
great  diversity  of  estates,  and  that,  if  the  rule  were  made  absolute,  there  would  not  be  tinier 
before  the  compulsory  powers  expired,  to  give  notices  and  pnrohase  lands,  within  the  previ- 
sions of  Stat  8  A  9  Vict.  o.  18,  sects.  18  k  seq.,  or  to  take  the  lands,  making  deposit,  voder 
sect  85. 

lleld,  assuming  the  Company  to  have  inenrred  an  obligation  to  complete  the  work  (which,  under 
the  circumstances,  they  appeared  to  have  done),  that  no  such  impossibility  of  completing  it 
was  shown  as  discharged  them  from  the  obligation : 

That  the  landowners,  in  forbearing  to  press  earlier  for  a  completion  of  the  work,  bad  not  beea 
guilty  of  such  laches  as  barred  their  application  for  a  mandamus. 

And  that  the  writ  ought  to  issue,  though  the  compulsory  powers  might  expire  before  a  retora 
could  be  made. 

Sir  F.  Thesiger,  in  last  Easter  Term,  obtained  a  rule  calling  upon  Tbe 
*«ft71  ^^^^>  Newcastle  &  Berwick  *Railway  Company  to  show  cause 
^  why  a  mandamus  should  not  issue  commanding  them  to  proceed 
to  make  and  complete  a  certain  railway,  commencing  in  the  township 
and  parish  of  Norton  in  the  East  Riding  of  Yorkshire  by  a  junction 
with  The  York  &  Scarborough  Railway  and  terminating  by  a  junction 
with  The  Great  North  of  England  Railway  in  the  Township  of  Dalton, 
&c.,  in  the  North  Riding  of  Yorkshire,  by  The  Newcastle  &  Darlington 
Junction  (Thirsk  &  Malton  Branches)  Railway  Act,  1846,  aathorized 
to  be  made,  except  that  part  thereof  of  which  the  said  Company  is 
authorized  and  required  by  The  York,  Newcastle  &  Berwick  (Thirsk  k 
Malton)  Railway  Act,  1848,  to  relinquish  the  construction :  that  is  to 
say,  a  railway  commencing,  &c.  (commencement  described  as  above), 
thence  passing  from,  in,  through,  or  into  the  several  parishes,  town- 
ships, &c.  (describing  the  line  to  be  abandoned,  with  a  reference  to  the 
plans  relating  to  the  said  Thirsk  &  Malton  Branch  Railway  deposited 
with  the  Clerk  of  the  Peace,  &c.,  in  November,  1845),  according  to  the 
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provisions  of  the  two  Acts  above  mentioned  and  of  The  York,  New- 
castle &  Berwick  Railway  Act,  1849 :  And  also  commanding  the  said 
Company  to  proceed  to  make  and  complete*  a  certain  other  railway, 
commencing  by  a  junction  with  the  present  authorized  line  of  the  said 
Thirsk  &  Malton  Branch  Railway  in  or  near  a  field  belonging,  &c.,  at 
or  near  to,  &c.,  thence  passing  from,  in,  through,  or  into  the  several 
parishes,  &c.,  in  The  York,  Newcastle  &  Berwick  (Thirsk  &  Malton) 
Kailway  Act,  1848,  specified,  and  terminating  by  a  junction  with  the 
railway  lately  called  The  Great  North  of  England  Railway,  near  to, 
&c.,  and  which  railway,  lately  called  The  Great  North  of  England 
Kailway,  now  forms  part  of  the  main  line  of  The  York,  *New-  r^ooo 
castle  k  Berwick  Railway,  and  is  in  the  occupation  of,  and  ^ 
agreed  to  be  purchased  by,  the  said  York,  Newcastle  k  Berwick  Rail- 
way Company  according  to  the  provisions  of  the  last-mentioned  Act : 
And  commanding  the  said  Company  to  proceed  to  purchase  the  lands 
necessary  to  and  required  for  the  making  and  completing  the  said  rail- 
ways which  they  are  hereby  above  required  to  proceed  to  make  and 
complete,  pursuant  to  the  said  Acts  of  Parliament  and  of  the  Acts 
therewith  incorporated. 

The  affidavits  on  which  the  rule  was  obtained  set  forth  part  of  stat. 
9  &  10  Vict.  c.  Iviii.,  local  and  personal,  public  ;(a)  whereby,  after 
reciting  that  it  would  be  attended  with  local  and  public  advantage  if  a 
railway  were  formed  from  The  Great  North  of  J^ngland  Railway  near 
Thirsk  to  The  York  &  Scarborough  Railway  at  Norton  near  Malton,  with 
branches  therefrom.  The  Newcastle  &  Darlington  Junction  Railway 
Company  were  authorized  to  raise  by  contribution  amongst  themselves 
or  by  admission  of  other  persons  as  subscribers  to  the  undertaking,  or 
in  part  by  each  of  those  means,  the  sum  of  800,000/.,  in  addition  to 
the  sums  of  money  they  were  authorized  to  raise  by  any  of  their  former 
Acts,  or  might  be  authorized  to  raise  by  any  Act  to  be  passed  during 
the  present  session  of  Parliament ;  reciting  also  the  deposit  of  plans, 
sections,  and  books  of  reference ;  It  was  enacted  that,  subject  to  the 
provisions  of  that  Act,  and  the  Lands  and  Railways  Clauses  Consolida- 
tion Acts,  1845,  it  should  be  lawful  for  the  said  Company  to  make  and 
maintain  the  said  railways  and  works  in  the  '''lines  and  upon  the  r^cooq 
lands  delineated  on  the  said  plans  and  described  in  the  said  *- 
books  of  reference,  and  to  enter  upon,  take,  and  use  such  of  the  said 
lands  as  should  be  necessary  for  such  purpose :  And  that  the  lines  of 
railway  to  be  made  under  the  authority  of  the  first-mentioned  Act 
should  be,  amongst  others,  a  railway  commencing  in  the  township  and 
parish  of  Norton,  &c.,  by  a  junction,  &c.,  thence  passing  from,  in, 
through,  or  into  the  parishes,  &c.,  in  the  Act  of  9  &  10  Vict,  named, 
and  terminating  by  a  junction,  &c.  (describing  the  railway  first  mcn- 

(a)  "For  enabling  The  Newcastle  A  Darlington  Janction  Railway  Company  to  make  a  rail- 
way from  or  near  Thirsk  to  Malton,  with  a  branch  to  Helmsley."    Boyal  Auenty  18th  June,  ISiOn 
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tioned  ,in  the  proposed  writ) :  That  the  powers  of  the  said  Company 
for  the  compulsory  purchase  of  lands  for  the  purposes  of  the  said  here* 
inbefore  first-mentioned  Act  should  not  be  exercised  after  the  ezpira^ 
tion  of  three  years  from  the  passing  of  the  first-mentioned  Act ;  and 
that  the  railways  thereby  authorised  should  be  completed  within  five 
years  from  that  time :  And  that  the  present  special  Act  should  be  cited 
by  the  name  of  The  Newcastle  &  Darlington  Junction  (Thirsk  &  Malton 
Branches)  Railway  Act,  1846. 

The  affidavits  also  set  forth  part  of  stat.  11  &  12  Vict.  c.  Iv.,  local 
and  personal,  public,(a)  by  which  it  was  recited  that  the  name  of  The 
Newcastle  &  Darlington  Junction  Railway  Company  had  (after  the 
passing  of  the  Act  of  5  yict.(i)  for  the  formation  of  the  Newcastle  & 
^MOl  ^^'^^S^^^  Junction  Railway)  been  changed  to  The  '''York  & 
-^  Newcastle  Railway  Company,  and  since  to  The  York,  Newcastle 
k  Berwick  Railway  Company,  and  that  it  would  be  attended  with  local 
and  public  advantage  if  certain  parts  of  the  then  authorized  line  of  The 
Thirsk  &  Malton  Branch  Railway,  belonging  to  the  said  York,  New- 
castle &  Berwick  Railway  Company,  were  deviated  or  altered,  and  a 
new  line  substituted,  and  if  the  construction  of  a  portion  of  such  then 
authorized  line  were  abandoned,  and  that  the  same  Company  were 
willing  to  carry  into  effect  such  purposes ;  and  it  was  enacted  that  it 
should  be  lawful  for  the  said  York,  Newcastle  k  Berwick  Railway  Com* 
pany  to  make  and  maintain  the  railways  and  works  by  the  last-men- 
tioned Act  authorized  to  be  made,  and  that  the  lines  of  railway  to  be 
made  under  the  authority  of  the  last-mentioned  Act  should  be  a  rail- 
way commencing  by  a  junction,  &c.,  in  the  township  of  Gilling,  thence 
passing,  &c.,  and  terminating,  &c.  (describing  the  railway  from -the 
Thirsk  k  Malton  line  to  the  Great  North  of  England  line,  mentioned 
in  the  proposed  writ) :  And  also  a  certain  other  railway,  &c.,  from  the 
last-mentioned  intended  railway  to  The  Great  North  of  England  Rail- 
way (not  noticed  in  the  proposed  writ) :  And  it  was  enacted  that  the 
powers  of  the  said  Company  for  the  compulsory  purchase  of  lands  for 
the  purposes  of  the  last-mentioned  Act  should  not  be  exercised  after 
the  expiration  of  three  years  from  the  passing  of  that  Act,  and  that 
the  railways  and  works  authorized  by  that  Act  should  be  completed 
within  five  years  from  the  passing  thereof:  And  that  The  York,  New- 
castle &  Berwick  Railway  Company  should  abandon  and  relinquish  the 
construction  of  so  much  of  The  Thirsk  k  Malton  Branch  Railway  aa 
was  authorized  to  be  made  by  the  said  Newcastle  k  Darlington  Junction 

(a)  "  For  enabling  The  York,  Newcastle  A  Berwick  Railway  Companj  to  deviate  or  alter  put 
of  their  Thirsk  ft  Malton  Braneh  Railway,  and  to  abandon  part  of  the  same;  and  for  other  par- 
poses."    Royal  Assent,  22d  July,  1848. 

(b)  6  A  6  Vict  c.  Ixsx.,  local  and  personal,  public,  "  for  completing  the  railway  eommunir»> 
tion  between  the  towns  of  Newcastle  on  Tyne  and  Darlington,  by  a  railway  to  be  called  The 
Newcastle  A  Darlington  Junction  Railway,  with  a  branch  to  the  City  of  Durham."  Royal 
Assent,  18th  June,  1842. 
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Bailwaj  Act,  '*'1846,  and  lay  between  a  point  marked  <<  12  miles  r^^nq^ 
2  furlongs"  on  the  plans  deposited  with  the  clerk  of  the  peace,  '- 
&c.,  in  the  township  of  Gilling,  &c.,  and  a  point  marked  (A)  on  the 
last-mentioned  plans,  in  the  township  of  Dalton,  &c.,  all  in  the  said 
North  Biding,  and  all  powers  and  provisions  for  making  the  same 
should  cease  and  determine :  And  that,  in  citing  this  Act,  it  should  be 
sufScient  to  describe  it  as  The  York,  Newcastle  &  Berwick  (Thirsk  & 
Malton)  Bailway  Act,  1848. 

The  affidavits  further  recited  stat.  12  k  18  Vict.  c.  Iviii.,  local  and 
personal,  public  (a)  (which,  by  a  clause  in  the  same  Act,  was  to  be  cited 
as  The  York,  Newcastle  k  Berwick  Bailway  Act,  1849) ;  whereby,  after 
reciting  that  it  would  be  of  local  and  public  advantage  if  the  time  for 
making  part  of  the  Thirsk  k  Malton  Branch  authorized  by  the  New- 
castle &  Darlington  Junction  (Thirsk  &  Malton  Branches)  Bailway  Act, 
1846,  were  extended,  it  was  enacted  that  the  period  limited  by  that 
Act  for  the  compulsory  taking  or  using  of  lands  for  the  purposes  of  the 
railways  and  works  authorized  by  the  said  Act  should,  as  to  the  whole 
of  the  said  Thirsk  k  Malton  Branch  Bailway  authorized  by  that  Act 
(except  those  parts  thereof  which  by  the  Act  of  1848  were  to  be  aban- 
doned), be  continued,  extended,  and  enlarged  for  the  further  term  of 
two  years,  to  be  computed  from  the  passing  of  the  York,  Newcastle  k 
Berwick  Bailway  Act,  1849,  aforesaid,  viz.  from  13th  July,  1849:  and 
that  the  said  Thirsk  k  Malton  Branch  Bailway  should  be  completed 
within  four  years  from  the  passing  of  the  last-mentioned  Act. 

It  appeared  further  by  the  affidavit  of  Sir  William  ^Worsley, 
a  landowner  in.  the  North  Biding  whose  lands  were  intersected 
by  the  line  of  railway  still  authorized  by  the  Act  of  1846,  and  whose 
name  was  in  the  books  of  reference  therein  mentioned,  that,  when  that 
Act  was  coming  before  Parliament,  the  deponent  had,  on  that  aecount, 
refused  his  support  to  a  competing  line  from  Malton  to  Thirsk ;  that 
that  line  had  been  abandoned  in  favour  of  the  Company's  line;  that  the 
deponent  had  supported  the  Company's  application  to  Parliament  on 
the  faith  of  their  line  being  completed ;  that,  soon  after  the  Act  of 
1846  passed,  a  large  portion  of  the  line  of  railway  was  set  out,(6)  and 
excavations  made,  on  the  deponent's  lands  among  others,  to  ascertain 
the  nature  of  the  soil ;  that  no  further  steps  had  been  taken  towards 
making  The  Thirsk  k  Malton  Branch  Bailway,  nor  had  the  Company 
given  any  notices  to  landowners  for  the  purpose  of  purchase,  or 
agreed  or  paid  for  any  lands ;  that,  on  appplication  to  the  Company 
by  a  deputation  (of  which  deponent  was  one)  from  a  landowners'  meet- 
ing (in  January,  1851),  the  Company  had  stated,  through  Mr.  Leeman, 

(a)  "Vqt  enabUng  The  York,  Kewoaitl*  A  B«iiriok  RaUwfty  CwnpAiiy  to  nuke  certain 
braaebee  in  the  ooantaes  of  Northnmberluid  and  Neweattle  upon  Tjnoj  and  for  other  porpotei." 
Rojal  Awent,  13th  Joly,  1840. 

(&)  Another  attdarit  stated  that  the  letting  out  had  sinoe  become  ueleaa  by  the  remoTal  of 
lb«  aaika. 
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their  chairman,  that  they  declined,  and  did  not  intend,  to  make  the 
railway  from  Thirsk  to  Malton ;  That  the  sums  required,  under  the 
Company's  Acts,  for  making  the  said  railway,  had  been  subscribed,  and 
shares  issued  by  them  to  the  amount  authorized  by  the  Act  of  1846 ; 
that  more  than  200,0002.  had  been  raised  and  received  by  them,  but  no 
portion  applied  to  the  making  of  the  line,  except  for  the  purpose  of 
making  surveys  and  excavations,  taking  levels,  and  setting  out  such 
portion  of  the  line  as  aforesaid ;  and  that  the  Company  have  still  ample 
means  for  making  the  said  Thirsk  k  Matton  Branch  Railway  authorised 
*MV\  ^7  ^^^  '''Acts  of  1846  and  1848 ;  that  the  non-formation  thereof 

^  is  very  prejudicial  to  the  landowners  and  inhabitants  of  the 
district  through  which  the  line  was  to  pass ;  that  deponent  and  the  other 
landowners  are  ready  and  willing  to  treat  liberally  with  the  Company 
for  the  sale  of  lands,  and  that  an  offer  of  such  lands  has  been  made  to 
them  at  a  very  moderate  rate ;  that  the  said  intended  railway  can  be 
formed  at  a  comparatively  small  expense ;  that  the  district  through 
which  it  is  authorized  to  be  made  is  populous  and  fertile,  and  the  traffic 
would  be  remunerative ;  that,  although  the  time  for  the  compulsory 
purchasing,  taking,  and  using  of  lands  for  the  purposes  of  the  said 
intended  railway  will  expire  in  July  next,  no  steps  (except  such  setting 
out  part  of  the  line,  &c.,  as  aforesaid)  have  been  taken  for  the  making 
and  formation  thereof,  or  for  the  making  and  formation  of  the  two  short 
railways  authorized  by  the  Act  of  1848  to  be  made  and  substituted  for  so 
much  of  The  Thirsk  &  Malton  Branch  Railway  as  is  authorized  by  the 
last-mentioned  Act  to  be  abandoned ;  that  deponent  believes  it  is  the 
Company's  intention  not  to  proceed  with  any  or  either  of  the  said  rail- 
ways unless  compelled  by  the  process  of  this  Court ;  that  the  non-forma- 
tion of  them  has  caused  great  inconvenience  to  the  inhabitants  of  the 
district  through  which  they  were  to  pass,  and  to  deponent  in  particular, 
inasmuch  as,  &c. :  The  deponent  then  stated  that  he  had  built  baths, 
&c.,  at  certain  medicinal  springs  on  his  estate,  upon  the  assurance 
(given  in  1845)  that  the  Thirsk  k  Malton  Branch  Railway  wonld  be 
made ;  and  that  he  had  delayed  a  large  sale  of  timber  on  the  like  assur- 
ance, and  had  afterwards  been  obliged  to  sell  part  of  it  at  a  reduced 
price.  The  same  affidavit  stated  a  formal  demand  served  upon  the 
*M4r\  Co™P^°7  V  ^^^  ^deponent  that  they  should  complete  the  rail- 

-*  ways  mentioned  in  the  rule,  and  exercise  their  powers  of  pur- 
chase, to  which  no  answer  had  been  returned. 

There  were  other  affidavits  stating  the  expectations  which  had  been 
held  out  by  the  Company  that  their  line  would  be  constructed,  and  men- 
tioning works  which  bad  been  executed  in  reliance  on  such  expectations ; 
and,  in  particular,  that  The  Malton  k  Driffield  Junction  Railway  Com- 
pany, depending  on  such  assurances  given  by  The  Newcastle  k  Darling- 
ton Junction  Railway  Company  as  lately  as  1847,  had,  in  that  year, 
engaged  in  the  construction  of  their  line,  which  was  nearly  completed. 
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and  was  formed  solely  with  a  view  to  connect  the  intended  Thirsk  & 
Malton  Branch  Railway  with  The  Bridlington  Branch  Railway,  and  would 
be  almost  unremunerative  if  the  Thirsk  &  Malton  Branch  Railway  were 
not  formed.  Among  the  deponents  were  shareholders  in  The  York,  New- 
castle &  Berwick  Railway  Company,  who  expressed  their  desire  that 
the  Company's  railways  should  be  completed.  Another  affidavit  enu- 
merated the  shares  (at  252.  each)  which  the  Company  had  by  several 
Acts  of  Parliament  been  authorized  to  create  and  had  created,  and 
alleged  that  a  sufficient  amount  remained  uncalled  for  on  the  said  shares 
(namely  51.  on  each)  to  complete  the  works  now  in  question. 

In  opposition  to  the  rule  an  affidavit  was  made  by  George  Leeman, 
Chairman  of  the  Directors  of  The  York,  Newcastle  k  Berwick  Rail- 
way Company,  who  stated  that,  at  a  meeting  of  the  Company  in  May, 
1849,  a  committee  of  shareholders  was  appointed  to  investigate  the 
affairs :  that,  at  the  said  meeting,  George  Hudson,  Esq.,  then  Chairman 
of  the  Directors,  resigned  that  office ;  that,  at  a  subsequent  meeting,  all 
the  remaining  directors,  except  *two,  were  requested  to  resign ;  r^itonr 
which  they  did,  and  new  directors  were  appointed  to  act  till  the  ^ 
Board  could  be  permanently  reconstructed :  That,  from  the  time  when 
the  said  committee  was  appointed  until  deponent  was  appointed  Chair- 
man, the  affiiirs  of  the  Company  were  in  an  unsettled  and  confused 
state,  and  the  directors  for  the  time  being  performed  their  office  only  so 
far  as  appeared  necessary  for  conducting  the  ordinary  current  business : 
and  that,  when  deponent  and  his  colleagues  accepted  the  office  of  direc- 
tors, the  affairs  of  the  said  Company  remained  in  many  respects  in  such 
unsettled  and  confused  state,  and  especially  owing  to  the  fact  that  in 
the  parliamentary  sessions  of  1846  and  1847*  the  then  directors  had 
obtained  powers  to  construct  many  branch  railways,  some  of  which  had 
been  made,  others  were  in  course  of  construction,  and  others  were  not 
commenced,  and  great  dissatisfaction  existed  amongst  the  shareholders 
in  consequence  of  the  execution  of  many  branch  railways  and  works 
which  in  their  judgment  and  opinion  would  not  only  be  unremunerative, 
but  entail  loss :  That  the  committee,  by  their  report  in  March,  1850 
(at  the  half-yearly  meeting  of  the  Company),  proposed  « that  no  new 
works  chargeable  to  capital  shall  hereafter  be  undertaken  without  the 
consent  of  a  meeting  specially  called  for  that  purpose,  and  at  which 
carefully  prepared  estimates  of  the  whole  of  the  proposed  expenditulre 
shall  be  submitted  to  the  shareholders  for  their  consideration  and  ap- 
proval before  any  portion  of  such  works  shall  be  commenced ;"  which 
recommendation  was  adopted  by  the  shareholders  at   that  meeting: 
That  the  directors,  by  a  subsequent  report,  at  the  half-yearly  meeting 
in   September,  1850,  recommended  that  at  *each  ensuing  .half-  r^iton/i 
yearly  meeting  an  estimate  of  works  to  be  executed  out  of  capi-  ^ 
tal  should  be  laid  before  the  shareholders,  and  their  authority  obtained 
before  the  outlay  was  incurred^  exc^t  where  the  case  would  not  bear 
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delay,  and  iras  not  important  enough  to  justify  calling  the  shareholders 
together ;  which  recommendation  was  adopted,  by  resolutions  still  in 
force ;  that  the  directors  have  not  been  authorized  by  the  shareholders, 
to  commence  or  construct  the  railways  mentioned  in  the  present  rale, 
or  to  call  a  general  meeting  for  that  purpose :  that  all  the  reports  of 
the  said  committee  and  directors  were  circulated  among  the  shareholders 
and,  with  the  said  resolutions,  were  reported  in  the  local  newspapers, 
and  otherwise  made  public  throughout  the  district  which  would  have 
been  traversed  by  the  branch  railways ;  and  <«  that  the  fact  of  the  said 
directors  being  under  such  engagement  with  the  shareholders  as  is  cod- 
tained  in  the  said  reports  and  resolutions  was  well  known  to  the  land- 
owners generally  on  the  said  proposed  branch  railways,  and  to  all  the 
oflScial  persons  connected  with  The  Malton  and  DrifiBeld  Junction  Bail- 
way  Company  from  about  the  several  periods  at  which  the  same  resola- 
tions  were  respectively  passed ;  and  this  deponent  distinctly  stated  the 
effect  of  such  resolutions  to  Sir  William  Worsley,  Bart.,  and  the  other 
landowners  when  they  called  upon  this  deponent  as  stated  in  Sir  W. 
Worsley's  affidavit." 

By  other  affidavits  it  appeared  that  after  the  passing  of  the  Company  s 
first  Act  the  line  of  railway  was  partly  marked  out  under  the  superin- 
tendence of  the  Company's  engineer  by  placing  pegs  or  stakes  along 
its  intended  course  and  by  making  holes  in  some  places  to  ascertain  the 
*AQ71  ^^^^^^  ^^  ^^®  ^^^^  ^^  strata :  that,  for  a  '^'reason  which  was  stated, 
^  power  to  deviate  was  obtained  from  Parliament  by  the  Act  of 
1848 ;  and  that,  in  that  year,  the  deviated  portions  were  marked  out  in 
manner  aforesaid :  That  no  portion  of  the  railways  authorized  by  the 
said  several  Acts  of  Parliament  hath  at  any  time  been  made,  nor  have 
any  works  been  commenced  or  performed  towards  making  the  same, 
except  such  marking  the  same  out  and  digging  holes  as  aforesaid,  which 
is  a  usual  preliminary  work :  That  the  Company,  in  1846  and  1847, 
obtained  powers  to  make  many  branch  lines,  some  of  which  were  made, 
others  not  commenced,  and  others  in  a  course  of  construction :  That 
the  branches,  if  made,  would,  in  working,  cause  great  loss  to  the  Com- 
pany :  that  some,  and  among  them  two  which  had  been  made  in  the 
immediate  district  of  the  branch  railways  authorized  by  the  said  tvo 
Acts,  were  being  worked  at  an  annual  loss :  that  the  country  through 
which  the  proposed  railways  would  run  was  thinly  peopled  and  the 
traffic  likely  to  be  unproductive ;  and  that  their  purpose  was  already 
in  a  great  measure  accomplished  by  other  railways,  which  were  them- 
selves not  profitable.     An  explanation  was  also  given  as  to  the  creation 
of  shares,  and  making  of  calls :  and  there  was  a  statement  of  negotia- 
tions which  had  taken  place  between  the  Company  and  certain  land- 
owners when  the  bill  of  1849  was  before  Parliament,  as  to  the  tim« 
which  should  be  allowed  the  Company  to  complete  their  railway  and 
branches,  no  portion  of  which,  as  jthe  landowners  then  alleged,  had 
been  commenced. 
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It  T^as  further  deposed  by  an  attorney  for  the  Company :  That  the 
branch  railways  as  now  authorized  to  be  made  by  the  said  Acts  of  Par- 
liament will  be  altogether  in  length  about  28  miles :  that,  by  the  books 
of  *reference  to  the  parliamentary  plans,  it  appeared  that  there  r^^qo 
are  about  100  owners  and  lessees,  and  between  200  and  800  ^ 
occupiers,  of  the  several  lands  through  which  the  said  branch  railways 
are  authorized  to  pass ;  and  deponent  believed  that  such  lands  are  held 
by  the  various  owners  aforesaid  for  different  estates :  that,  in  addition 
to  fee  simple  estates,  there  are  some  held  by  ecclesiastical  and  others 
by  eleemosynary  corporations,  others  by  tenants  in  tail  or  for  life,  some 
on  lease  for  lives  or  years,  and  others  by  committees  of  lunatics :  and 
that  the  period  for  the  purchase  of  land  as  authorized  by  the  Act  of 
1849,  as  to  about  half  of  the  proposed  branch  railways,  will  expire  on 
13th  July  next ;  and  the  period  for  the  purchase  of  land  on  the  remain- 
ing portion  of  the  said  branch  railways,  as  authorized  by  the  said  act 
of  1848,  will  expire  on  22d  July  next ;  And  <<  that,  from  his  experience 
in  railway  business,  having  acted  for  Railway  Companies  for  many  years 
past,  he  considers  that  it  would  require  at  least  six  months  to  purchase 
all  the  land  necessary  to  be  purchased  for  the  said  branch  railways, 
even  if  all  the  expedition  were  used  on  the  part  of  the  Company  that 
is  practicable ;  but,  in  this  deponent's  opinion,  all  such  purchases  could 
not  be  made  in  such  period  of  six  months :  that,  after  the  ground  is 
staked   out   and   plans  and  sections  prepared,  of  the  land  required, 
and  notices  prepared  and  served  on  the  landowners  in  accordance  with 
the  Lands  Clauses  Consolidation  Act,  1845  (incorporated  with  the  before- 
mentioned  Acts),  twenty-one  days  must  elapse  before  any  further  notice 
can  be  given ;  and  such  twenty-one  days  would  not  in  the  present 
instance  be  sufficient  to  treat  with  all  such  owners,  considering  their 
number,  and  make   the  necessary   arrangements   for   crossings   and 
^other  accommodation  works  which  they  might  require:  that,  r^^oo 
after  such  twenty-one  days  are  expired,  another  notice  has  to  be  ^ 
given  of  the  intention  of  the  Company  to  summon  a  jury,  and  stating 
a  sum  they  are  willing  to  give  to  the  landowners ;  and,  on  the  expira- 
tion of  ten  days  from  the  service  of  such  last-mentioned  notice,  the 
Company  may  issue  a  warrant  to  the  sheriff  for  summoning  a  jury,  who 
is  required  to  summon  them  to  appear  at  a  time  not  less  than  fourteen 
nor  more  than  twenty-one  days  from  the  receipt  of  such  warrant :  but, 
if,  before  issuing  such  warrant,  a  landowner  wishes  the  matter  to  be 
settled  by  arbitration,  he  has  power  to  have  it  so  settled,  when  the  question 
may  be  locked  up  for  three  months  further,  according  to  the  provisions 
of  the  said  Lands  Clauses  Consolidation  Act :  and,  if  the  arbitrators 
or  umpire  within  such  period  fail  to  make  an  award,  then  such  matter 
IS  by  such  last  Act  directed  to  be  settled  by  a  jury :  That  the  occupiers 
have  also  to  be  settled  with  for  such  estate  or  interest  as  they  may  have 
in  the  lands  required  by  the  Company.*' 
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Sir  F.  Kelly,  KnowleSf  and  Athertany  now  showed  cause. — The  appli- 
cation, made  only  in  last  Easter  term,  is  too  late.  The  compulsory 
powers  of  purchase  under  the  Acts  of  1848  and  1849  expire  on  the  22d 
and  13th  of  next  month :  therefore  compliance  with  the  mandamus,  if 
issued,  would  be  impos8ible.(a)  [Coleridge,  J. — Why  might  not  you 
make  deposit,  under  stat.  8  &  9  Vict.  c.  18,  s.  85,  and  enter  upon  the 
"^QAOl  *^®4^^^^^  lands  at  once  ?]    It  is  clear  from  the  affidavits  that 

^  this  could  not  be  done  in  time.  The  demand  on  which  the  rale 
for  a  mandamus  is  founded  should  have  been  made  earlier.  [Coleridge, 
J. — If  it  had,  you  might  have  answered  that  you  had  still  such  and  such 
portions  of  time  allowed  by  the  Act,  and  that  it  was  in  your  option 
when  you  would  complete  the  work.]  That  might  be  an  answer  when 
the  Railway  Company  are  making  reasonable  progress,  but  not  when 
they  are  doing  nothing.  To  grant  a  mandamus,  the  Court  ought  to  be 
at  least  satisfied  that,  by  any  supposable  exertion  of  diligence,  the  writ 
might  be  obeyed :  and  the  affidavits  here  show  that,  reasonably  speak- 
ing, it  is  not  possible.  If  the  Court  could  grant  such  an  application, 
yet  in  the  exercise  of  its  discretion  it  may  refuse  to  do  so,  this  question 
arising  only  on  motion  for  a  mandamus,  and  not  on  a  return.  Other- 
wise it  must  be  held  that  wherever  the  time  for  exercising  powers  is 
unexpired,  by  however  short  a  period,  a  mandamus  must  go.  As  to  stat, 
8  &  9  Vict.  c.  18,  s.  85,  that  clause  assumes  that  notice  of  the  particu- 
lar land  being  wanted  has  already  been  given  to  the  landowner,  and  a 
claim  made  by  him,  or,  in  default  of  such  claim,  a  surveyor  appointed 
by  two  justices  to  value ;  for  both  which  purposes  more  time  is  requisite 
than  remains  in  the  present  case.  Landowners  would,  under  the  cir- 
cumstances, probably  claim  extravagant  sums,  and  such  as  the  Com- 
pany, with  the  funds  they  are  shown  to  have,  could  not  deposit.  If  the 
claim  exceed  50Z.,  the  landowner  has  his  choice  of  arbitration  or  assess- 
ment by  a  jury ;  sect.  23 :  and  the  delays  permitted  or  required  in 
either  case,  by  sects.  28,  88,  39,  41,  would  more  than  exceed  the  dura- 
♦QOn  *^^^  ^^  ^^®  Company's  Acts.    *Regina  v.  London  k  North  West- 

^  ern  Railway  Company,  antd,  p.  864,  is  an  authority  for  the 
defendants.  There  the  Company's  powers  had  expired,  not  before  the 
application  was  made  to  them,  but  before  the  mandamus  issued ;  and 
this  Court,  on  demurrer  to  the  return,  gave  judgment  for  the  defend- 
ants. Lord  Campbell,  C.  J.,  said :  <<  A  writ  of  mandamus  supposes 
the  required  act  to  be  possible  and  to  be  obligatory  when  the  writ 
issues."  Assuming  that  it  were  obligatory  here  (which  it  is  not  neces- 
sary to  concede),  the  act  is  not  possible,  within  the  meaning  of  the 
judgment,  merely  because  it  may  be  that  the  Company  by  some  extra- 
ordinary effort  of  diligence  may  perform  it,  if  the  accomplishment  be  in 

(a)  Sir  F.  KtUy  referred  to  a  ease  before  Shabwkll,  V.  C,  wbicb  was  not  ninied,  but  appears 
to  have  be«n  Bro«klebank  v.  Wbitebaven  Jaoction  Railway  Companj.  15  Sim.  632.  8«a  Do* 
deoL  AcmUstaad  «.  North  Staffordibire  Railwajr  Companj,  ante,  o26,  536. 
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•1  very  high  degree  improbable.  ^  At  least,  before  a  writ  has  been 
granted,  the  Court,  having  a  discretion,  will  take  a  reasonable  view  of 
the  possibility.  In  Doe  dem.  Armitstend  v.  North  Staffordshire  Bail- 
way  Company,  ant^,  p.  526,  which  may  be  mentioned  on  the  other  side, 
the  compulsory  powers  had  been  exercised ;  the  steps  whi(5h  remained 
to  be  taken  were  not  dependent  upon  them.  [Lord  Campbell,  C.  J. — 
As  to  the  performance  being  obligatory :  it  was  assumed  to  be  so  when 
the  Company  obtained  express  authority  from  Parliament  to  abai^don 
part  of  their  line.]  That  argument  applies  to  the  state  of  things  in 
1848,  when  the  Act  passed. 

Sir  F.  Thuiger  and  T.  P.  E.  Thampsonj  contr4. — The  only  question 
is,  whether  the  performance  here  is  shown  to  be  utterly  impracticable. 
If  it  is,  Regina  v.  London  &  North  Western  Railway  Company  is  an 
authority  for  the  defendants.     But  in  the  present  case  the  Company *8 
powers  do  not  expire  till  July  13th  and  22d.     *The  complaint  r#Qn9 
of  laches  in  the  landowners  is  unfounded.    [Lord  Campbell,  C.  ^ 
J. — ^It  is  said  they  had  notice  of  the  resolutions  of  March  and  September, 
1850.]    It  was  not  to  be  supposed  that  the  shareholders  would  refuse 
to  authorize  the  completion  of  these  works.   As  to  the  difficulty  of  acting 
under  sect.  85,  the  Company  have  already  taken  possession  of  land  by 
marking  out  lines  of  railway  and  driving  stakes,  which,  by  stat.  8  &  9 
Vict.  c.  20,  s.  24,  no  other  person  can  remove  without  incurring  a 
penalty.    No  delay  need  take  place  in  giving  notice  to  the  landowners, 
all  of  whom,  with  their  properties,  are  scheduled  in  the  special  Act 
and  described  in  the  books  of  reference.    Where  that  is  the  case  it 
may  be  questioned  whether,  for  the  purpose  of  stat.  8  &  9  Vict.  c.  18, 
s.  85,  notice  be  necessary:  but  at  any  rate,  when  notice  is  once  giveu, 
the  relation  of  vendor  and  purchaser  is  established ;  Stone  v.  The  Com- 
mercial Railway  Company,  4  Mylne  k  C.  122,  124 :  and  a  Court  of 
Eqaity  would  enforce  completion  of  the  contract,  though  the  time  for 
exercising  compulsory  powers  had  expired.     Indeed  the  steps  which 
might  be  taken  for  ascertaining  the  compensation  and  making  the  pur- 
chase effectual  would  not  be  considered  by  this  Court  as  an  exercise  of 
the  compulsory  powers ;  Doe  dem.  Armitstead  v.  North  Staffordshire 
Railway  Company :  and  the  Company,  having  entered,  could  not  be 
disturbed  in  their  possession ;  Worsley  v.  South  Devon  Railway  Com- 
pany^  ant^  p.  589.     There  is,  therefore,  no  present  impracticability  in 
complying  with  a  mandamus ;  and  that  is  enough  to  support  this  appli- 
cation.    That  time  might  elapse  before  a  peremptory  mandamus  could 
issue,  is  no  answer:  if  compliance  '^'be  obligatory,  the  Court  will  r^nnq 
presume  that  no  return  would  be  made  except  that  the  Com-  '- 
pany  had  obeyed  the  writ.    [Lord  Campbell,  C.  J. — ^According  to  the 
contrary  argument,  the  mandamus  ought  not  to  issue  unless  there  were 
time  for  a  writ  of  error  to  be  determined  in  the  House  of  Lords.]    If 
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the  Company  enter  upon  the  lands,  thej  have  still,  by  stat.  12  k  13 
Vict.  c.  Iviii.,  two  years  to  complete  the  line. 

Lord  Campbell,  C.  J. — This  rule  must  be  absolute.     I  assume  that 
the  defendants  have  entered  into  a  contract  to  complete  the  lines  in 
question ;  for  this  is  not  the  case  of  a  Company  having  exercised  none 
of  the  powers  given  to  it  by  the  Legislature.     If  the  performance  of 
this  work  is  obligatory,  the   landowners  have  a  vital  interest  in  its 
being  done :  and,  as  at  present  advised,  I  think  the  Court  ought  to 
compel  the  performance,  there  being  no  other  legal  remedy.    If,  indeed, 
the  landowners  had  been  guilty  of  such  laches  that  the  Company's 
powers  had  expired  before  they  were  called  upon  to  complete  their  rail- 
way, the  demand  afterwards  would  have  been  objectionable,  an  calling 
upon  them  to  do  an  illegal  thing.     On  that  ground  we  went  in  Regina 
V.  London  &  North  Western  Railway  Company.     It  is  true  that,  in 
Regina  v.  The  Birmingham  &  Gloucester  Railway  Company,  2  Q.  B. 
47,  61  (E.  C.  L.  R.  vol.  42),  where  it  was  alleged  on  return  that  the 
compulsory  powers  of  a  Company  had  expired  before  they  were  called 
upon  to  execute  certain  works.  Lord  Denman,  C.  J.,  delivering  the 
judgment  of  the  Court,  said  •  «  With  respect  to  the  rest  of  the  return," 
<(  that  the  Company  cannot  now  obey  the  writ  for  the  reasons  therein 
specified,  we  have  had  frequent  occasion  *to  observe  that  we  con- 
sider such  an  excuse  inadmissible."     With  great  respect  to  the 
authority,  I  think  that  goes  too  far.     But,  where  it  is  shown  that  an 
obligation  is  incumbent  on  the  Company,  it  clearly  lies  upon  those  who 
contest  the  demand  of  fulfilment  to  prove  that  it  is  impossible.     In  the 
case  of  Regina  v.  London  &  North  Western  Railway  Company  it  ms ; 
but  that  is  not  so  here.     The  Company  do  not  show  that,  if  due  dili- 
gence is  used,  the  requisition  may  not  still  be  eomplied  with.    Thej 
have  not  proved  want  of  funds,  or  an  impossibility  of  agreeing  with  the 
landowners.     As  to  the  want  of  time  for  a  return,  and  for  complying 
with  a  peremptory  mandamus  if  that  should  issue,  I  think  we  ought  to 
award  the  writ  upon  the  opinion  we  entertain  that  we  are  bound  to 
issue  it  and  they  to  obey  it.     They  may,  indeed,  dispute  thai,  on  a 
return  and  on  a  writ  of  error :  but  I  at  present  assume  that  they  are 
bound ;  and,  if  they  are  so,  they  should  obey  the  writ ;  and  I  do  not 
assume  that  they  will  return  the  contrary ;  though,  if  they  should  do 
so,  and  the  return  be  held  good,  they  have  a  defence  for  not  obeying. 
The  effect  of  notices,  if  given  to  the  landowners,  is  that  the  Corapanj 
then  become  owners  of  the  lands,  for  a  reasonable  value  to  be  issessei 
afterwards:  and  it  is  not  shown  that  those  prooeedings  may  not  be 
taken :  therefore  no  impossibility  is  shown. 

Pattbson,  J. — ^If  wo  could  see  clearly  that  the  reqnbite  powen 
oould  not  now  be  exercised,  this  case  would  be  within  the  authority  of 
others  that  have  been  decided.    But  that  is  not  so.    All  the  initiatorr 
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steps  for  the  taking  of  land  are  still  in  the  Company's  power ;  r^Q/^r 
♦and  at  any  rate  they  may  proceed  under  sect.  86.     I  cannot  ^ 
therefore  say  that  they  are  disabled  from  executing  these  works,  or 
that,  by  commanding  them  to  do  so,  w^e  should  order  what  is  impos- 
sible. 

Coleridge,  J. — The  question  is  simply  whether  the  Company  have 
time  for  an  act  which  we  assume  they  are  bound  to  do.     If  we  grant  a 
mandamus,  they  may  prove,  on  a  return,  that  they  are  not  bound,  and 
then  the  writ  will  not  prejudice  them;  if  it  appears  that  they  are 
bound,  they  will  take  no  benefit  by  delay,  because  the  time  for  com- 
pliance will  at  any  rate  run  from  the  present  moment.     As  to  suffi- 
ciency of  time,  the  construction  will  be  rigorous  against  them,  because 
they  might  have  proceeded  at  first,  and  are  bound  to  make  out  very 
strictly  that  they  have  been  unable ;  and  it  will  be  favourable  to  the 
landowners,  who  would  be  under  difficulty  in  knowing  when  th^  should 
apply  to  have  the  work  completed.     I  do  not  think  there  is,  in  fact, 
any  negligence  proved  against  the  landowners;  because,  until  1849, 
when  th&  Company  applied  to  the  Legislature  for  time,  every  one 
might  presume  that  they  were  intending  to  go  on.     The  delay  after- 
wards is  accounted  for  by  the  affidavits.    Then,  there  being  no  laches, 
the  question  is  simply  on  the  possibility  of  compliance ;  and  the  impos- 
sibility is  not  made  out. 

!Erle,  J. — It  has  been  assumed,  in  the  discussion  of  this  case,  that 
obtaining  the  Act  created  a  legal  obligation  to  execute  the  works.  If 
this  be  correct,  the  only  question  is  whether  there  be  time  within 
which  the  legal  obligation  can  possibly  be  discharged:  and  I  think 
that  appears.  The  question  whether  or  not  such  a  *legal  obli-  r^itOAz* 
gation  is  incurred  by  the  mere  obtaining  of  an  Act  of  Parlia-  ^ 
ment  is  much  wider,  and  is  open  to  argument  on  a  future  occasion.(a) 

Rule  absolute.(i) 

(a)   8«e  Regina  v,  York  A  North  Midland  RaUway  Companj,  1  £.  A  B.  178;  York  A  North 
Midland  Railway  Company  v.  The  Queen,  1  B.  A  6.  858  (E.  C.  L.  R.  vol.  72). 

(6)   The  above  case  was  referred  to  in  Regtna  v.  The  Lancashire  A  Yorkshire  Railway  Com- 
pany, Trinity  term,  1861,  in  which  ease  Jo9eph  AddUon,  during  the  same  term,  obtained  a  rule 
eallinjp  upon  the  Company  to  show  cause  why  a  mandamus  should  not  issue,  commanding  the 
Coxnp*ny  to  commence  and  proceed  with  the  construction  of,  and  to  construct  and  complete,  the 
rail^TAjr  by  the  West  Riding  Union  Railway  Act,  1846  (9  A  10  Vict.  c.  cccxc,  local  and  personal, 
public  y  Royal  Assent,  18th  August,  1846),  secondly  authorised  to  be  made,  and  the  works  con- 
necCed    therewith,  and  forthwith  to  take  such  ste|M,  both  as  to  the  purchase  of  lands  and  other- 
wise, flkS  might  be  required  for  the  purpose  of  constructing  and  completing  the  same  railway  and 
xrorlis^     The  facts,  and  the  reasonings  upon  them,  for  and  against  the  rule,  were,  in  most  respects, 
like  tlioae  in  the  above  case.     The  Company's  capital  was,  by  the  special  Act,  to  be  two  millions, 
diviiled  into  100,000  twenty  pound  shares :  the  compulsory  powers  for  purchase  of  lands  were  to 
^2pjr>e  in  fi^e,  and  the  powers  for  constructing  the  railway  in  seven,  years  from  the  passing  of 
the  A.et.     The  railway  in  question  had  not  been  commenced,  nor  any  step  taken  for  the  purchase 
or  acquiring  of  lands.    It  was  stated  in  opposition  to  the  rule  that  nothing  had  been  done  towards 
{Letting  out  the  line,  or  for  making  the  necessary  surveys  and  borings  or  taking  the  levels;  that 
»ho    line  to  be  completed  would  cost  350,000/.;  that  more  than  four  years  would  be  required  to 
'OOBtrvict  it;  that  it  would  not  be  possible,  even  if  the  utmost  exertions  were  made,  to  complete 
Ise  lEnrcne  before  18th  August,  1853;  that  the  compulsory  powers  fur  taking  lands  would  expire 
»&  18  til  ^ugost^  1851;  and  that  it  would  be  wholly  impossible  to  give  the  notices,  and  take  tht 
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Other  stops  wbich  would  or  might  bo  reqnitite  for  tho  purehoM  of  Uods  befbre  or  on  that  daj; 
nor  would  there  be  tame  to  act  upon  stat  8  A  9  Viet  c.  18,  h.  8^.    It  was  farther  stated : 

That,  by  the  Act  of  1846,  **  it  was  enacted  that  21. 10«.  per  share  shoald  be  the  greaieft  anoost 
of  any  one  call  which  the  Company  might  make  on  the  shareholders,  and  thrso  months  ai  tb« 
least  shoald  be  the  interval  between  sncoessive  calls :  That,  soon  after  the  eommeneeraeat  of  th« 
works,  the  difficnlty  of  obtaining  payment  of  calls  from  the  shareholders  became  exceediaglj 
great,  and  the  ntmost  exertions  of  the  directors  became  necessary  to  obtain  fnnds  to  carry  on  tb« 
works  which  had  been  ^commenced.  That  calls,  amoanting  in  the  whole  to  lliL  m. 
'*'907*]  per  share,  have  been  made  upon  the  shares  created  under  the  Act,  which  would^  if  all 
bad  been  paid,  have  produced  an  aggregate  sum  of  1,125,000/.;  yet"  ''that,  in  conw- 
quenee  of  the  inability  of  the  shareholders  to  pay  such  calls,  the  total  sum  which  the  dirccton 
have  been  able  to  obtain  in  respect  thereof,  notwithstanding  the  utmost  exertions  by  actiox^a,  fur- 
feiture,  and  other  means,  amounts  to  only  992,166/. ;  and  not  less  than  10,635  shares  hare  been 
already  declared  forfeited,  or  surrendered  to  the  Company ;  and  many  hundreds  more  of  loch 
shares  are  held  by  parties  who  are  unable  to  pay  such  calls,  and  will  no  doubt  have  to  be  declared 
forfeited :"  That  the  directors  had  borrowed  364,000/.,  under  the  powers  of  their  act,  making  tiie 
whole  sum  raised  1,356,166/. :  That  they  had  paid  and  expended,  and  were  under  obligation  to 
pay,  for  the  purposes  of  the  Act,  nearly  100,000/.  more  than  they  had  been  able  to  obtain  fr»iD 
all  sources,  and  had  no  money  in  their  hands  applicable  to  any  new  works :  That,  in  1847  acd 
1848,  the  pressure  on  the  money  market  was  extreme,  and  the  obtaining  money  for  railway  pur- 
poses next  to  impossible :  and  that  the  directors,  at  the  request  of  the  shareholders,  puhlifihcd. 
in  November,  1848,  a  statement  of  their  afDsirs,  in  which  they  announced  that  the  lines  not  jet 
commenced,  including  that  in  question,  would  not  be  executed  unless  the  proprietors  sbooU 
authorize  them :  That,  to  complete  the  works  already  commenced,  calls  must  be  made  to  the 
amount  of  13/.  5«.  per  shore :  That  no  application  was  made  to  the  direotors  to  complete  the  rail- 
way now  in  question  till  April,  1851 :  That  the  Company's  shares  were  at  a  discount  of  50  p« 
cent :  That  the  lines  of  railway  authorised  by  the  Act  of  1846,  and  not  yet  commenced,  exteod 
to  about  twenty-six  miles  in  length ;  and  that,  in  consequenoe  of  the  great  number  of  thsrei 
which  the  directors  havo  been  obliged  to  declare  forfeited,  and  the  depression  in  the  valne  of  tke 
shares,  the  Company  would  not  have  the  power  under  the  said  West  Biding  Union  Bailmjs 
Act,  1846,  to  raise  an  amount  of  money  anything  like  what  would  be  necessary  for  the  eomple- 
tion  of  all  the  said  lines  of  railway. 

On  June  13th,  1851,  before  Lord  Cavpbell,  C.  J.,  Pattcsox,  Colkridgb,  and  Ebli,  Js^ 

Sir  F,  Kelljff  Peacock,  Wilkintf  Seijt,  and  Tovnlin§on  showed  cause;  and  Sir  F.  Tken'^, 
with  whom  were  Knowlet  and  Jo*epK  Additou,  supported  the  rule.  In  opposition  to  the  role,  ii 
was  observed  that  the  Court  had  lately  held  that  a  Company  should  not  be  required  by  mandamcs 
to  do  what  was  impossible.  [Lord  CAiirBKLL,  C.  J. — We  should  not  order  them  to  comrail  x 
trespass.]  Also,  that  the  sums  requisite  in  this  case  could  not  be  raised,  by  calls  or  otherwise. 
[Lord  Campbell,  C.  J. — You  have  means  by  law  to  enforce  payment  of  the  calls.]  And  thjt 
the  deposit  of  money  under  sect.  85  would  not  of  itsolf  entitle  the  Company  to  the  land.  [Lord 
Campbell,  C.  J. — This  Court  has  considered  it  as  giving  a  right  which  cannot  be  disturbed.] 
As  to  the  point  of  laches.  Sir  F.  The^iger  ^referred  to  Regina  i*.  York,  Newcastle  k 
^9081  Berwick  Railway  Company,  supril,  p.  886.  [Lord  Campbell,  C.  J.,  observed  that,  if. 
in  the  present  instance,  no  persons  had  come  forward  as  ap^ioants  but  shareholders 
who  had  not  paid  their  calls  (which  was  imputed  to  some  of  the  parties  joining  in  this  applics- 
tion),  the  Court  would  have  been  unwilling  to  hear  them :  but  that  appeared  not  to  be  the  ease 
as  to  all  the  persons  applying.] 

Peb  Cubiam. — There  is  no  distinction  between  this  and  the  case  we  dispoced  of  the  other  daj 
(Regina  v.  York,  Newcastle  k  Berwick  Railway  Company).  Role  abtolatc. 


The  QUEEN  v.  The  Inhabitants  of  ST.  MAURICE.    ^prtZ  30. 

Where  an  act  of  parliament  gives  jurisdiction  to  justices  of  a  county,  and  an  order  is  made  usdef 
it  by  justices  of  the  county  of  a  City,  which  county  and  City  are  oo-extenaive  by  statule,  the 
order  is  valid  though  the  justices  describe  themselves  merely  as  justices  **  in  and  foe  the  8ai<i 
City  "    For  the  Court  will  take  notice  that  the  Qity  is  also  a  county. 

So  held  in  the  case  of  an  order  for  past  and  future'  maintenance,  Ac,  of  a  pauper  Inuitie,  nader 
Stat.  8  A  9  Vict.  c.  126,  ss.  58,  62. 

.  On  appeal  against  an  order  of  two  justices  under  stat.  8  &  9  Yict.  c. 
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126,  ss.  58,  62,  the  Sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  a  special  case. 

The  case  set  forth  the  order,  adjudging  the  settlement  of  Hannah 
Flint,  a  pauper  lunatic  confined  in  the  York  Lunatic  Asylum  in  the 
City  of  York,  to  be  in  the  parish,  &c.,  of  St.  Mary  Bishophill  the 
Elder  in  the  said  City,  and  ordering  payments  to  be  made  by  the  over- 
seers of  that  parish  to  the  Treasurer  of  the  York  Poor  Law  Union  and 
the  Treasurer  of  the  Asylum,  respectively,  for  the  past  and  future  lodg- 
ing, maintenance,  &c.,  of  the  pauper.  The  order,  dated  January  28, 
1850,  began  as  follows. 

"  City  of  York,  to  wit.  To  the  treasurer,"  &c.  (of  the  York  Union) 
"and  to  the  overseers,"  &c.  (of  St.  Mary  Bishophill):  "Whereas  the 
churchwardens  and  overseers  of  the,  poor  of  the  parish  of  Saint  Maurice 
in  the  City  of  *York,  a  parish"  "included  in  the  Poor  Law  Union  r^cq/>q 
called  the  York  Uniion,  have  this  day  complained  to  us,  the  Right  ^ 
Honourable  George  Hicks  Seymour,  Lord  Mayor,  and  Sir  William 
Stevenson  Clark,  Knight,  two  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  City^  in  which  the  registered  hospital  hereinafter 
mentioned  is  situate,  that  Hannah  Flint,  late  of,"  &c.,  "single  woman, 
is  confined  in  a  certain  hospital  in  the  parish  of  Saint  Giles  in  the  said 
City,  duly  registered,"  &c.,  "  and  known  by  the  name  of  The  York 
Lunatic  Asylum,  and  that  she  the  said  H.  F.  was  sent  to  the  said 
hospital  from  the  said  parish  of  Saint  Maurice,  to  wit,  on,"  &o.,  "as  a 
pauper  lunatic,  and  has  from  thence  hitherto  been,  and  still  is,  confined 
there  at  the  costs,"  &c.  (of  the  parish  of  St.  Maurice) :  After  these  and 
other  recitals,  the  order  went  on  :  "Now,  we  the  said  justices  in  and 
for  the  said  City  having  proceeded,"  &c.,  "to  inquire,"  &c. :.  "We  do 
find  and  adjudge,"  &c.  :  then  followed  the  adjudication  and  order  before 
mentioned.  "  Given  under  our  hands  and  seals,  the  28th  day,"  &c., 
"  at  the  Guildhall  of.  and  in  the  said  City.  G.  H.  Seymour,  Mayor." 
(l.  8.)     "  W.  S.  Clark."  (l.  s.) 

The  only  material  ground  of  appeal  was :  "  That  the  said  order  is 
bad,  informal,  and  defective  on  the  face  of  it,  and  that  the  justices  mak- 
ing the  same  had  no  jurisdiction  to  make  it."  Upon  the  calling  on  of 
the  appeal,  the  objection  urged  under  this  ground  was,  that  the  order 
purported  to  be  made  by  justices  of  the  peace  "in  and  for  the  said 
City"  of  York,  whereas  sect.  62  of  stat.  8  &  9  Vict.  o.  126,  only  autho- 
rizes "  any  two  justices  of  the  county  from  any  part  of  which  any  luna- 
tic shall  have  been  sent,"  or  "any  two  justices,  members  of  the  com- 
mittee of  visitors"  of  the  asylum  wherein  the  lunatic  *i8  placed,  p^Q^/v 
to  make  an  order  for  his  maintenance.  But  it  was  contended  by  ^ 
the  respondents  that,  as  the  City  of  York  is  a  county  of  a  city,  the 
Recorder  was  bound  to  infer  that  the  said  justices  were  justices  of  a 
county  within  the  meaning  of  the  said  62d  section.  And  further,  that, 
<«  any  two  justices  for  the  county  or  borough"  in  which  the  asylum 
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is  sitaate  might  inquire  into  and  adjudge  the  settlement  of  a  lunatic, 
under  sect.  58,  and  as  the  orders  of  settlement  and  maintenance  might 
be  in  one  document,  the  latter  part  of  the  same,  ordering,  as  justices  in 
and  for  the  Gitj  of  York,  maintenance  to  be  paid,  was  warranted  bj 
sect.  62.  And  they  further  relied  upon  sect.  84,  the  interpretation 
clause,  as  showing  that  the  words  used  satisfied  the  62d  section.  The 
Recorder,  however,  held  the  objection  to  be  fatal,  <<  and  quashed  the 
order,  refusing  an  application  on  the  part  of  the  respondents  to  amend 
it  under  sect.  7  of  stat.  12  k  13  Vict.  c.  45,  on  the  ground  that  there 
was  nothing  in  proof  before  the  justices  below  to  amend  bj,  upon  which 
point  his  decision  by  the  last-named  statute  is  final,  subject  to  the 
opinion  of  this  Court." 

If  this  Court  should  be  of  opinion  that  the  said  order  of  settlement 
and  maintenance  was  good  on  the  face  of  it,  the  order  of  Sessions  was 
to  be  quashed,  and  the  case  sent  back  to  the  Sessions  to  be  heard  on 
the  merits :  otherwise  the  order  of  Sessions  to  be  confirmed. 

PricBj  in  support  of  the  order  of  Sessions,  insisted  on  the  objection, 
as  urged  before  the  Recorder. — The  Court  is  not  bound,  in  this  case, 
to  notice  the  City  of  York  as  a  county.  It  is  true  that,  by  the  inter- 
pretation clause,  8.  84  of  stat.  8  &  9  Vict.  c.  126,  «  county  shall  mean 
♦Qin  ®^'®^y  county,  riding,  and  division  of  a  county,  county  of  a  city, 
^  *county  of  a  town,  and  shall  include  every  city,  town,"  &c.,  *«by 
this  Act  annexed  to  a  county  for  the  purposes  hereof:"  and  this  might 
have  been  an  answer,  according  to  Tindal,  C.  J.,  in  Rippon  v.  Dawson, 
5  New.  Ca.  206,  if  the  magistrates  had  described  themselves  as  justices 
of  a  county ;  but  it  does  not  aid  the  description  «  justices  in  and  for  the 
said  City."  Justices  of  a  city,  merely  as  such,  have  no  jurisdiction  in 
this  matter.  <<  It  seems  consistent  with  principle,  as  the  power  vested 
in  justices  of  the  peace  is  of  a  special  kind,  that,  where  any  matter  is 
referred  to  a  particular  description  of  justices,  the  authority  of  all 
others  should  be  excluded  by  that  express  designation.  And  therefore, 
where  a  statute  refers  the  matter  to  the  next  justice,  no  other  but  the 
one  answering  that  -  description  has  any  authority."  Paley  on  Con- 
victions, p.  24,  Part  I.  c.  1,  s.  4,  3d  ed.  This  is  not  a  case  of  mis- 
description :  the  justices  style  themselves  justices  of  the  city ;  and  they 
are  so.  The  question  is,  whether,  for  the  purpose  of  giving  jurisdic- 
tion, this  Court  will  judicially  pronounce  that  they  are  justices  of  a 
county. 

ffall,  contrS,. — By  stat.  6  &  7  W.  4,  c.  103,  s.  1,  the  city  and  connty 
of  the  city  must  be  conterminous.  [Patteson,  J. — York  is  mentioned 
among  the  «  counties  of  cities"  in  the  Act  5  &  6  W.  4,  c.  76,{a)  though 
in  the  Schedule  (A.),  sect.  2,  the  style  of  the  borough  is  only  "  Mayor 
and  Commonalty  of  the  City  of  York."]  {Hall  was  then  stopped  by 
the  Court.) 

(a)  See  leot  61. 
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Lord  Gampbbll,  C.  J. — The  two  jnsiices,  if  they  were  suflSciently 
described,  had  jurisdiction.  Sect.  62  of  stat.  8  &  9  Vict.  c.  126,  gives 
the  authority  to  any  *two  "justices  of  the  county."  The  City  p^q^^ 
of  York  is  the  county  of  a  city ;  and  these  are  justices  of  the  ^ 
City.  Are  not  we  bound  to  notice  that  they  are  justices  of  a  countyi 
though  described  only  as  justices  of  the  city  by  this  order  ?  By  the 
statute  which  has  been  referred  to,  the  county  and  city  have  the  same 
limits.     Then  there  is  no  valid  objection. 

Pattebon,  J.,  concurred. 

WiOHTMANy  J. — ^We  are  bound  to  notice  that  these  are  justices  of  the 
county. 

Erle,  J. — ^It  is  said,  in  2  Inst.  557,  that  "  the  King's  Courts"  "  take 
notice  of  all  the  counties  of  England." 

Rule  absolute  to  quash  the  order  of  Sessions. 


JAMES  GLOVER  v.  The  NORTH  STAFFORDSHIRE  RAILWAY 

COMPANY.    Mayl. 

O.  WM  owner  of  land,  apportaining  to  wbieb  was  a  right  of  way  over  a  road.  A  railway  com- 
pany, under  the  proyisione  of  their  Act,  constmoted  a  railway  crossing  the  road  on  a  IctoI,  and 
erected  gates  on  the  road  at  each  side  of  the  ndlway,  which  were  kept  locked,  under  the  pro- 
visions of  the  Act,  the  serrant  of  the  Company  (who  resided  between  one  and  two  hundred 
yards  from  the  gate)  keeping  a  key,  and  G.  also  haying  a  key.  From  the  nature  of  the  ground, 
person  crossing  the  railway  by  the  road  would  not  see  a  train  coming  in  one  direction  till  it 
was  at  a  distance  ordinarily  passed  In  seyenteen  seconds. 

G.  claimed  from  the  Company  more  than  502.  on  the  ground  that  his  land  was  injuriously  affected; 
and  required  them,  in  case  they  did  not  pay,  to  issue  a  warrant  for  a  jury  in  twenty-one  days. 
The  Company  not  baying  paid  or  issued  their  warrant,  defendant  brought  debt  for  the  amount 
elaimed ;  and  issue  was  joined  on  a  traverse  of  the  allegation  that  the  land  was  injuriously 
affected.  The  jury  found  the  above  facts  specially,  and  also  that  the  land  was  depreciated  in 
value. 

Held :  that  the  land  was  injuriously  affected,  within  the  meaning  of  The  Lands  danses  Consoli- 
dation Act,  1845,  and  The  Railway  Glauses  Consolidation  Act,  1845. 

Debt.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  the  grievances  after  ^mentioned,  plaintiff  was,  and  ^^^^  ^ 
from  thence  hitherto  has  been  and  still  is,  seised  in  his  demesne,  ^ 
as  of  fee,  of  and  in  a  certain  mansion-house,  farm,  lands,  and  premises, 
situate,  &c.,  in  the  parish  of  Stoke  upon  Trent,  in  the  county  of  Staf- 
ford, called  and  known  by  the  name  of  Sidaway  Farm,  and  was  in  the 
possession  and  occupation  thereof:  and,  by  reason  thereof,  during  all 
the  time  in  this  declaration  mentioned,  ought  to  have  had,  and  still 
3f  right,  &c.,  a  certain  way,  for  himself  and  his  servants,  to  go  and 
pass,  on  foot  and  horseback,  and  with  horses,  cattle,  carts,  wagons,  and 
other  carriages,  from  and  out  of  a  certain  common  Queen's  highway  in 
the  parish  of  Stoke  upon  Trent  through,  over,  and  along  certain  closes 
of  land,  and,  amongst  others,  a  certain  close  belonging  to  one  Amelia 
Srowne,  unto  and  over  a  certain  bridge  over  a  certain  canal  called  The 
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Trent  and  Mersey  Canal,  and  throagh,  over,  and  along  certain  other 
land,  nnto  and  into  the  said  farm,  lands,  and  premises  of  the  plaintiff, 
and  to  go  and  repass  back  again,  &c.,  nnto  and  into  the  said  highway, 
every  year,  and  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  unto  the  said  farm,  lands,  and  premises  belonging  and  ap- 
pertaining. And  plaintiff,  also  daring  all  the  time  aforesaid,  ought  to 
have  had,  and  still,  &c.,  a  certain  other  way  for  himself  and  his  ser- 
vants, to  go,  &c.  (as  before),  from  and  out  of  a  certain  other  common 
Queen's  highway,  in  the  parish  aforesaid,  through,  over,  and  along  cer- 
tain other  land  belonging  to  one  Richard  Edensor  Heathcote,  unto  and 
over  the  said  bridge  hereinbefore  mentioned,  and  through,  over,  and 
along  the  said  land  hereinbefore  secondly  mentioned,  unto  and  mto  the 
said  farm,  lands,  and  premises  of  the  plaintiff,  and  so  from  thence  back 
^Q-iAn  &gftii^>  &c.,  unto  and  into  the  said  last-mentioned  *highwaj, 
-l  every  year,  &c.  (as  before),  as  unto  the  said  farm,  lands,  and 
premises  belonging  and  appertaining. 

The  count  then  stated :  That  defendants  were,  during  all  the  time 
hereinbefore  mentioned,  and  still  are,  the  promoters  of  a  certain  rail- 
way and  works,  to  wit,  a  railway  and  works  authorized  to  be  by  them 
made  and  constructed  in  and  by  The  North  Staffordshire  Railway  Pot- 
tery Line  Act,  1846 ;  and  that  defendants  did,  after  the  passing  of  the 
Baid  Act,  proceed  to  make  and  construct  the  said  railway  and  works 
under  and  by  virtue  of  the  powers  and  provisions  thereof;  and,  in  so 
doing,  and  in  the  exercise  of  the  said  powers,  and  in  the  execution  of 
the  said  works  so  by  the  said  Act  authorized  to  be  by  them  made 
and  constructed,  did  afterwards,  to  wit,  on  1st  January,  1848,  and  on 
divers  other,  &c.,  make  and  construct  a  certain  part  of  the  said  railway 
through,  over,  and  across  the  said  close  so  belonging  to  the  said  A. 
Broome,  and  the  said  land  so  belonging  to  the  said  R.  E.  Heathcote, 
respectively,  as  aforesaid,  and  through,  over,  and  across  the  said  several 
ways  in,  over,  and  through  such  last-mentioned  closes  respectively,  and 
in  such  a  manner  as  greatly  to  interfere  with,  prejudice,  and  obstruct 
the  beneficial  use  and  enjoyment  of  the  said  ways  by  plaintiff  and  his 
servants,  occupiers  of  the  said  mansion-house,  farm,  lands,  and  pre- 
mises, and  all  others  lawfully  using  the  said  ways,  in  going  to  and 
returning  from  the  same,  and  to  render  the  said  ways  respectively,  and 
the  said  use  thereof,  inconvenient  and  dangerous  to  plaintiff  and  his 
said  servants,  and  to  the  said  last-mentioned  persons,  and  also,  &c. 
(other  injury  stated,  upon  which  nothing  turned) :  Whereby  the  value 
of  the  said  mansion-house,  farm,  land,  and  premises,  whereof  plaintiff 
*Qi  (^1  ^^^  ^^  ^seised  and  wherein  he  was  so  interested  as  aforesaid,  was 
-^  greatly  diminished ;  and  the  same  were,  and  from  thence  have 
been,  and  still  are,  thereby  injuriously  affected  by  the  said  execution 
pf  the  powers  of  the  said  Act  of  Parliament,  and  of  the  said  works: 
and  plaintiff  thereby  sustained  damage,  and  became  and  was  entitled 
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to  compensation  in  respect  of  the  said  mansion-house,  &c.,  and  of  his 
said  interests  therein,  so  injuriously  affected  by  the  execution  of  the 
said  works  as  aforesaid,  to  an  amount  far  exceeding  502.,  to  wit,  8102. 
That  defendants  have  not,  at  any  time,  made  to  plaintiff  satisfaction 
under  the  provisions  of  the  said  Act  or  otherwise  howsoever,  in  respect 
of  such  compensation,  or  of  the  injury  and  damage  aforesaid.  And 
thereupon  plaintiff,  being  so  entitled  to  compensation  as  aforesaid,  and 
then  desiring  such  compensation  to  be  settled  by  a  jury,  afterwards,  to 
wit,  on  3d  May,  1849,  gave  notice  in  writing  of  such  his  desire  to  de- 
fendants, as  promoters  of  the  undertaking ;  and  then  stated,  in  and  by 
such  notice,  the  nature  of  the  interest  of  plaintiff  in  the  said  mansion- 
house,  &c.,  to  wit,  the  said  interest  hereinbefore  in  that  behalf  men- 
tioned. And  plaintiff  did,  in  and  by  the  said  notice,  claim  compensa- 
tion in  respect  of  the  said  injury  and  damage  exceeding  502.,  to  wit, 
compensation  to  the  amount  of  8102. ;  and  did  thereby  give  notice  to 
defendants  that,  unless  they  were  willing  to  pay  the  amount  of  such 
compensation  so  claimed,  and  to  enter  into  a  written  agreement  for  that 
purpose,  plaintiff  thereby  required  that  defendants  should,  within  twenty- 
one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  of  the  county  of  Stafford  to  summon  a  jury  for  settling  the 
same  in  the  manner  provided  in  the  Lands  Glauses  Consolidation  Act, 
1845.  That,  although  ^defendants  theny  to  wit^  3d  May,  1849,  r^Q^r* 
received  the  said  notice,  and  although  twenty-one  days  elapsed  ^ 
after  the  receipt  of  such  noticQ  by  defendants,  and  before  the  com- 
mencement of  this  suit,  yet  defendants  did  not,  within  twenty-one  days 
after  the  receipt  by  them  of  such  notice,  or  at  any  other  time,  issue 
their  warrant  to  the  said  sheriff,  or  otherwise  take  any  proceedings  for 
settling  the  said  question  of  disputed  compensation  in  manner  herein- 
before mentioned,  or  otherwise  howsoever,  but  therein  made  default. 
Whereby,  and  by  the  provisions  of  the  said  last-mentioned  Act,  defend- 
ants then  became  and  were  liable  to  pay,  and  ought  to  have  paid,  to 
plaintiff  the  said  amount  of  compensation  so  claimed  by  him  as  afore- 
said, to  wit,  the  said  sum  of  8102.  in  the  said  notice  in  that  behalf  men- 
tioned. By  reason  of  which  said  several  premises,  and  the  said  sum  of 
8102.  still  remaining  unpaid,  an  action  hath  accrued  to  plaintiff,  under 
and  according  to  the  said  last-mentioned  Act,  to  demand  and  have  from 
the  defendants  the  said  sum  of  8102.,  &c.  Yet  defendants  have  not 
paid,  &c. 

Plea.  That  the  said  manor  house,  farm,  land,  and  premises  of  the 
plaintiff  have  not  been,  nor  are,  injuriously  affected  by  the  execution  of 
the  powers  of  the  said  Act  of  Parliament,  or  of  the  said  works  in  the 
said  declaration  mentioned,  in  manner  and  form,  &c. :  conclusion  to  the 
country.     Issue  thereon. 

On  the   trial,  before    Fattesok,  J.,  at  the   Staffordshire   Spring 
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Assizes,  1850,  a  special  verdict  was  found,  which  was  substantiallj  ai 
follows. 

That  the  said  James  Glover,  during  the  time  of  the  construction  of 
the  works  of  the  said  Company  hereinafter  mentioned  was,  and  still  is, 
the  owner  in  fee,  and  also  the  occupier,  of  the  lands  and  premises  men- 
*Q1 71  ^^^^^^  *^^  ^^^   declaration,  called   Sidaway  Farm,  which  are 

-*  situate  in  the  parish  of  Stoke  upon  Trent  in  the  county  of  Staf- 
ford, and  about  two  miles  from  the  town  of  Longton  in  the  said  county; 
in  which  latter  place  J.  Glover,  during  the  time  aforesaid,  carried  on, 
and  still  carries  on,  the  business  of  a  brewer.  That  the  above  property 
consists  of  a  house  suitable  for  a  gentleman's  residence,  and  about  sixty 
acres  of  land,  within  a  ring  fence,  comprising  pleasure  grounds,  shrub- 
beries, plantations,  fish-ponds,  and  gardens.  That  J.  Glover  became 
the  purchaser  of  this  property  about  twelve  years  ago,  and  shortly 
afterwards  began  to  improve  it  by  laying  out  gardens,  pleasure  grounds, 
shrubberies,  and  plantations,  and  had  laid  out  in  that  manner  about 
20002.  before  application  was  made  to  Parliament  for  the  Act  of  Par- 
liament after  mentioned.  That,  in  the  spring  of  1847,  J.  Glover  com- 
menced building  the  present  house  upon  the  property,  on  the  site  where 
a  farm  house  had  formerly  stood.  That  the  house  was  completely 
finished  and  fit  for  occupation  in  the  summer  of  1849 ;  when  J.  Glover 
went  to  reside  therein,  with  his  family,  and  has  ever  since  resided  and 
still  resides  there.  That  the  whole  sums  expended  by  J.  Glover  on  the 
aforesaid  improvements,  and  in  the  erqction  of  the  said  house,  amounted 
to  between  40002.  and  50002. ;  of  which  about  20002.  was  expended 
before  the  Act  was  applied  for.  That  the  said  house  and  lands  are 
approached  by  two  roads,  one  called  the  Longton  Road,  leading  from 
Longton  aforesaid,  and  the  other  called  the  Fenton  Road,  leading  from 
the  town  of  Fenton,  also  in  the  said  county,  and  distant  about  one  mile 
and  a  half  from  the  said  farm.  That  the  said  roads  are  not  public  high- 
♦Q1S1  ^^y^y  ^^^  ^^®  respectively  private  roads  only,  passing  over  the 

^  ^property  of  third  parties  :  but  that  J.  Glover  and  the  occupiers 
of  Sidaway  Farm,  before  and  at  the  time  of  the  making  of  the  railway 
after  mentioned  had,  and  still  have,  a  right  of  way  over  and  along  the 
same,  as  appurtenant  to  the  said  farm,  for  passing  to  and  fro,  both  on 
foot  and  with  horses  and  carriages.  That  the  said  roads  form  the  only 
access  to  the  said  house  and  premises  of  J.  Glover,  and  are  used  by  all 
persons  having  occasion  to  go  to  or  return  from  the  same.  That  the 
owner  and  occupier  of  a  cottage  and  a  small  piece  of  land  near  to  the 
said  Sidaway  estate  has  also  a  right  of  way  to  and  from  such  cottage 
and  land  over  the  said  Longton  Road ;  and  two  other  persons,  owners 
and  occupiers  of  certain  other  adjoining  premises,  have  also  a  right  of 
way  over  the  said  Fenton  Road.  That  the  said  property  of  J.  Glover 
is  situate  on  the  West  side  of  The  Trent  and  Mersey  Canal ;  and  that 
the  nearest  part  of  the  said  premises  is  distant  about  four  yards  from 
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the  said  canal.     That  the  said  towns  of  Longton  and  Fenton  are  sitnate 
on  the  East  side  of  the  said  canal ;  and  that  the  said  two  roads  converge 
as  they  approach  the  said  canal,  and,  at  the  distance  of  about  ten  yards 
on  the  East  side  thereof,  unite  and  are  continued  as  one  road  over  a 
bridge  erected  over  the  said  canal,  and  thence  to  the  said  premises  of  J. 
Glover.     That  defendants  are  the  Company  incorporated  by  an  Act  of 
Parliament  passed,  &c.  (9  &  10  Vict.  o.  Ixzzv.,  local  and  personal, 
public),  intituled  <<  An  Act  for  making  a  Railway  from  The  Manchester 
and  Birmingham  Railway  at  Macclesfield  to  the  Trent  Valley  Railway 
at  Colwich,  with  Branches:"  which  Act  received  the  Royal  Assent  on 
26th  June,  1846.     And  that,  in  the  course  of  1847,  the  Company  pro- 
ceeded to  construct  the  railway  authorized  by  that  *Act ;  and,  in  ^^^^  ^ 
so  doing,  carried  the  same  over  and  across  the  said  two  above-  *- 
mentioned  roads  on  the  level,  and  at  a  point  a  little  to  the  East  of  the 
place  where  the  said  two  roads  unite,  and  which  is  distant  about  one 
hundred  and  fifteen  yards  from  the  nearest  point  of  the  said  land  of  J. 
Glover,  and  about  three  hundred  and  fifty  yards  from  hb  said  house. 
That  the  railway,  so  made  over  and  across  the  said  roads,  consists  of. 
four  lines  of  iron  rails,  which  cross  the  said  roads  in  an  oblique  direction, 
and  form  a  double  line  of  railway  for  simultaneous  traffic  on  each  line. 
That  the  said  railway  crosses  the  said  roads  in  a  direction  nearly  North 
and  South ;  and,  in  approaching  the  said  Fenton  Road  (which  is  the 
most  Northerly  of  the  said  two  roads)  from  the  North,  passes  through  a 
cutting  upon  a  curve  of  a  mile  radius ;  and  that,  at  the  distance  of 
fourteen  chains  from  the  said  Fenton  Road  to  the  North,  the  said  cutting 
is  of  the  depth  of  fourteen  feet.     That  a  person  standing  upon  the  said 
Fenton  Road,  at  the  point  where  the  said  railway  intersects  the  same, 
could  not  see  a  train  coming  along  the  said  railway  from  the  North  until 
it  had  reached  a  point  distant  fourteen  chains  from  him ;  over  which 
distance  a  train,  travelling  at  ordinary  speed,  would  pass  in  seventeen 
seconds.     That  a  person  standing  on  the  Longton  Road,  at  the  point 
where  the  said  railway  intersects   the  same,  would  first  see  a  train 
coming  along  the  railway  from  the  North  at  the  same  point  at  which  it 
would  be  first  seen  from  the  Fenton  Road,  which  would  be  from  the 
Longton  Road  a  distance  of  twenty  chains ;  and  that  a  train,  travelling  at 
ordinary  speed,  would  pass  over  such  distance  in  twenty-five  seconds. 
That  a  person  standing  on  the  Longton  Road,  where  the  most  Westerly 
line  of  the  railway  intersects  it,  would  ^ot  see  a  train  approaching  r^^QOA 
such  last-mentioned  road  from  the  South  until  it  arrived  at  a  ^ 
distance  of  eighteen  chains  from  him ;  which  last-mentioned  distance 
would  be  traversed  in  twenty-two  seconds.     There  are  no  signals  or 
other  means  of  indicating  when  trains  are  approaching  along  either  of 
the  said  lines,  except  the  noise  occasioned  by  such  trains  on  the  rail- 
way, or  except  any  person,  in  charge  of  such  trains,  should  give  notice 
of  their  approach  by  sounding  the  steam  whbtle  which  is  constructed 
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Qpon  every  locomotive  engine.  There  is  a  gate  on  each  side  of  the  rail- 
way upon  and  across  each  of  the  said  roads,  each  of  such  gates  bemg 
placed  at  a  distance  of  from  eight  to  ten  yards  from  the  line  of  railway 
nearest  to  it.  Such  gates  are  kept  locked,  under  the  provisions  of  the 
Act  of  Parliament ;  and  a  key  of  them  is  kept  by  a  servant  of  the  said 
Company,  whose  business  it  is  to  unlock  the  gates  when  any  person  has 
occasion  to  pass  through  the  same,  and  who  lives  in  a  cottage  on  the 
Western  side  of  the  said  railway  at  the  point  where  the  two  roads  con- 
verge ;  which  is  distant  one  hundred  and  thirty  yards  from  the  gate  on 
the  Eastern  side  of  the  Longton  Road,  and  one  hundred  and  three  yards 
from  the  gate  on  the  Western  side  of  the  last-mentioned  road.  J.  GIoTer 
has  a  key  which  will  open  the  said  gates ;  as  also  have  the  said  other 
persons  respectively  hereinbefore  mentioned  as  having  a  right  of  waj 
over  and  along  the  said  roads  respectively.  By  reason  and  in  conse- 
quence of  the  facts  hereinbefore  stated,  and  of  the  said  execution  of  the 
said  works  by  the  said  Company,  the  said  property  of  J.  Glover  was, 
before  and  at  the  time  of  the  giving  by  the  said  J.  Glover  to  the  sud 
Company  of  the  said  notice  in  writing  in  the  said  declaration  mentioned, 
n.qn^'t  and  from  thence  ^continually  hath  been,  and  still  is,  depreciated 
-^  in  value.  But  whether,  &c.  (leaving  the  question  to  the  Court  in 
the  words  of  the  issue). 

Whateleyj  for  the  plaintiff. — The  property  of  the  plaintiff  has  been 
« injuriously  affected,"  within  the  meaning  of  the  22d  and  following 
sections  of  The  Lands  Clauses  Consolidation  Act,  1845"  (8  &  9  Vict, 
c.  18).  It  is  found  that  the  land  is  depreciated  in  value.  [Lord 
Campbell,  G.  J. — In  some  instances,  and  they  often  are  cases  of  great 
hardship,  land  is  depreciated  in  value  without  being  what  the  statute 
terms  injuriously  affected.]  The  Legislature  provides  for  cases  where 
the  land  is  actually  touched  and  cases  where  it  is  injuriously  affected 
without  being  touched.  Both  cases  were  similarly  provided  for  in  sect. 
29  of  Stat.  6  &  7  W.  4,  c.  cvi.  (local  and  personal,  public),  which  was 
under  discussion  in  Regina  t;.  The  Eastern  Counties  Railway  Company,  2 
Q.  B.  847(a)  (E.  C.  L.  R.  vol.  42) :  and  there  it  was  held  that  the  owner 
of  land  was  entitled  to  compensation  for  injury  done  him  by  lowering  a 
road  on  which  his  land  abutted,  though  the  land  itself  was  not  taken  or 
entered  upon.  [Lord  Campbell,  C.  J. — What  are  the  clauses  in  the 
general  Acts  which  give  compensation  in  such  cases  ?]  Sects.  6, 16,  of 
the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20) ;  the 
details  are  given  in  subsequent  sections.  In  Regina  t;.  Great  Northern 
Railway  Company,  14  Q.  B.  25  (E.  C.  L.  R.  vol.  68),  compensation 
was  given  for  obstructing  the  access  to  a  ferry  appurtenant  to  the  land 
of  the  claimant :  and  it  was  held  that,  the  land  lying  in  the  city  of 
^Qpc^.^  Lincoln,  the  compensation  was  properly  assessed  by  *a  jury  of 
the  city,  though  the  obstruction  was  caused  by  works  not  in 

(a)  Se«  p.  ZiO,  note. 
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the  city.  The  same  principle  appears  in  the  judgment  in  Turner  v. 
Sheffield  and  Botherham  Railway  Company,  10  M.  &  W.  425.t  Rex 
V,  The  London  Dock  Company,  6  A.  &  E.  163  (E.  C.  L.  R.  vol.  81), 
may  seem  to  be  an  authority  against  the  plaintiff:  but  that  case  related 
to  the  obstruction  of  public  roads;  and  on  that  ground  it  is  dis- 
tinguished from  Regina  t^.  Great  Northern  Railway  Company,  in  the 
judgment  of  the  Court  in  the  latter  case.  [Patteson,  J.,  referred  to 
The  London  and  North  Western  Railway  Company  v.  Smith,  1  Macn. 
k  Gord.  216.]  That  case  turned  merely  upon  the  mode  of  deciding 
the  legal  right.  [Lord  Campbell,  C.  J. — The  question  as  to  that  has 
been  much  agitated  in  Courts  of  equity.]  It  has  so ;  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway  Company  v. 
Gattke,  3  Macn.  &  Gord.  155,  South  Staffordshire  Railway  Company 
V.  Hall,  1  Sim.  N.  S.  373.  (a)  But  the  present  action  raises  the  question 
of  right  of  compensation  directly :  and  there  can  be  no  doubt  that  the 
plaintiff  is  injuriously  affected  by  anything  which  renders  more  incon- 
venient his  use  of  a  private  right  of  way  to  his  land. 

KeatinQy  contri. — The  question  which  has  been  raised  in  the  Courts 
of  Equity  has  no  application  here :  it  may  be  that  a  Company,  by  sum- 
moning a  jury,  admit  that  some  compensation  is  due.  But  hero  the 
complaint  is  that  the  jury  has  not  been  summoned.  The  question 
^therefore  arises,  whether  there  is  any  right  to  compensation.  p^eQ^q 
It  is  undoubtedly  true  that  what  the  Company  has  done  will  ^ 
inconvenience  the  plaintiff:  and  it  is  also  true  that  lands  may  be  injuri- 
ously affected  although  they  are  not  taken  or  entered  upon.  But,  in 
order  to  constitute  such  a  case,  something  must  be  done  which  would, 
if  the  party  doing  it  had  no  special  statutable  power,  give  the  owner 
of  the  land  a  right  of  action.  [Lord  Campbell,  C.  J. — That  is  a  very 
fair  test.]  Would  a  party  have  a  right  of  action  because  gates  were 
put  across  a  road  over  which  he  had  a  right  of  way,  if  a  key  were  given 
to  him  ?  [Lord  Campbell,  C.  J. — Would  he  not  ?  Erlb,  J. — And 
that  is  not  all :  the  trains  cross  the  ways,  producing  danger  to  those 
using  them :  so  that  the  case  is  as  if  a  fierce  animal  were  placed  on  the 
road.]  The  Company  have  no  legal  right  to  use  the  railway  so  as  to 
make  the  trains  dangerous  to  the  passengers  on  the  way :  it  must  not 
be  assumed  that  they  will  do  so.  The  proper  remedy  of  the  landowner 
is  to  insist  on  a  convenient  road  being  kept  up. 

Whatelej/j  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — This  case  has  been  very  ably  argued.  But 
it  is  clear  that  the  plaintiff  is  entitled  to  judgment.  The  jury  find  that 
the  land  is  depreciated  in  value ;  and  the  depreciation  is  caused  by  that 
being  done  which,  but  for  the  powers  contained  in  the  Act  of  Parlia- 

(a)  See  The  Satton  Harbour  Improyement  Company  v.  Hiiehena,  13  Bear.  408 ;  8.  C,  before 
ib#  Lords  Jostieea,  1  Do  G.  M.  A  0. 161.  Alao  RegiBft  v.  MotroooUtaa  Commifsioners  of  Sewer% 
]  £.  A  B.  644,  700  (S.  C.  L.  B.  ToL  72), 
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ment^  would  have  been  actionable.  That  criterion  is  very  fairly  sug- 
gested by  the  counsel  for  the  defendants.  Ko  doubt  there  may  be 
loss,  arising  from  the  construction  of  a  railway,  which  would  not  entitle 
^Q941  ^^  compensation ;  but,  when  the  depreciation  is  caused  by  *some- 
-*  thing  which,  as  between  the  landowner  and  the  Company,  cotild 
be  done  legally  only  by  virtue  of  the  Act,  there  can  be  no  doubt  that 
that  is  a  case  for  compensation  under  the  provisions  of  the  Act.  Now 
here  depreciation  is  caused  by  the  erection  of  the  gates,  which  are 
obstructions  more  or  less :  and  I  should  say,  also,  by  the  liability  of 
danger  from  the  passing  of  trains. 

Pattesoit,  J. — I  am  entirely  of  the  same  opinion.  A  very  fair 
course  was  taken  at  the  trial ;  and  the  counsel  for  the  defendants 
agreed  to  admit  that  the  property  had  been  depreciated.  I  think  it 
can  hardly  be  said  that  this  is  a  case  of  mere  inconvenience :  and  to 
say  that  lands  are  depreciated  in  value  is  much  the  saone  as  to  say  that 
they  are  injuriously  aifected. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  A  very  fair  criterion  is 
suggested :  suppose  no  Act  of  Parliament  had  passed,  and  tbat  bad 
been  done  which  has  been  done,  would  an  action  have  been  maintain- 
able ?  I  think  it  would,  without  going  further  than  the  erection  of  the 
gates ;  for  the  necessity  of  opening  these  gates  will  often  be  a  great 
inconvenience  to  persons  who  may  not  have  carried  the  keys  with  them. 

Erle,  J. — I  agree  with  the  rest  of  the  Court  in  the  principles  which 
have  been  laid  down :  and  they  apply,  I  think,  both  to  the  erection  of 
the  gates  and  to  the  danger  produced  by  the  passing  of  the  trains. 
The  plaintiff,  instead  of  a  free  and  safe  way,  has  one  obstructed  and 
liable  to  danger.  Judgment  for  plaintiff. 


^Qori  *The  SUNDERLAND  MARINE  INSURANCE  COMPAITI 
^^^J  V.  MATTHEW  KEARNEY  and  ROBERT  NOONAN.   May  2. 

Error  from  the  Court  of  Pleas  at  DURHAM. 

K.  snd  N.  declared  in  debt  against  a  Company  for  asenranoe  on  the  freight  of  goods  to  be  euiM 
in  the  sliip  M.,  on  a  deed  poU  sealed  with  the  eommon  seal  of  the  Compuiy :  which  died 
recited  that  K.  had  represented  to  the  Company  that  he  was  interested  in,  or  anthomed  u 
owner,  agent,  or  otherwise,  to  make  the  assoranoe  after  mentioned  with  the  Compeoj,  ui 
had  ooTenanted  to  pay  121.  12<.  to  them,  as  a  premium  at  four  per  oent.  for  the  MeozaMt: 
and  it  was  witnessed  and  agreed  that,  in  consideration  of  the  12^  ISs.,  the  capital  stodc  ssd 
ftinda  of  the  Company  should,  according  to  the  prorisions  of  the  deed  of  settlement  of  tbt 
Company,  be  liable  to  make  good,  and  be  applied  to  pay  aU  such  losses  and  damages  thcici»- 
after  expressed  as  might  happen  to  the  subject-matter  of  the  poUoy  in  respaet  of  the  sais  «f 
300/. :  and  it  was  declared  that,  touching  the  adyentures  and  perils  which  the  capital  etod 
and  ftinds  of  the  Company  ware  made  liable  to  by  the  assurance,  they  were  of  the  seas,  i&; 
and  the  capital  stoek  and  Ainds  of  the  Company  ahonld  bear  the  charges  of  the  esirsBf  ia 
proportion  to  the  sum  assured;  and  that  the  intoreat  of  the  assured  waa  on  livight    "fn- 
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Tided,  nerertbelewy  that  the  capital  stock  and  fands  of  the  said  Company  shonid  alone  be 
Hable,  according  to  the  provisions  of  the  said  deed  of  settlement,  to  answer  and  make  good 
u\[  claims  and  demands  whatsoeTcr,  under  or  by  virkie  of  the  said  policy :  and  that  no  shaie^ 
holder  of  the  said  Company,  his  or  her  heirs,  executors,  or  administrators,  should  be  in  any- 
wise subject  or  liable  to  any  claims  or  demands,  nor  be  in  anywise  charged,  by  reason  of  the 
said  policy,"  "beyond  the  amount  of  his  or  her  shares  in  the  capital  stock  of  the  said  Coni- 
pany :  it  being  one  of  the  original  und  fundamental  principles  of  the  said  Company  that  the 
responsibility  of  the  individual  proprietors  should,  in  all  cases,  be  limited  to  their  respective 
shares  in  the  capital  stock."  That  thereupon,  defendants  became  insurers  to  the  plaintiffs  for 
300/.  on  the  freight;  that  plaintiffs  were  interested  in  the  freight  to  the  amount  of  all  the 
money  insured ;  and  that  Uie  Tessei,  with  the  goods  on  boajrd,  was  wholly  lost  by  perils  of  the 
sea :  and  plainUfiEs  thereby  lost  the  freight  of  the  goods. 
Defendants  took  issues  of  fact,  all  of  which  were  found  for  plaintiffs :  and  judgment  was  entered 
for  300/.  debt,  with  damages  and  costs :    On  error.    Held : 

1.  That  the  declaration  was  not  deficient  for  omitting  to  allege  that  the  Company  had  funds : 
for  that,  (1)  it  appearing  that  defendants  were  a  corporation,  the  remedy  against  them  in  this 
action  would  only  be  upon  the  corporate  funds,  and  the  proviso  made  no  difference  in  this 
respect,  but  the  action  lay  whether  there  were  funds  or  not :  And,  (2)  if  the  existence  of  the 
funds  had  been  a  condition  necessary  to  the  maintenance  of  the  action,  it  lay  upon  the  defend- 
ants to  deny,  and  not  upon  the  plaintiffs  to  assort  the  existence  of  the  funds,  which,  in  default 
of  denial,  would  be  presumed  to  exist 

2.  That  it  was  not  a  valid  objection  that  the  contract  appeared  to  be  collateral,  and  the  demand 
not  liquidated,  and  debt,  therefore,  not  maintainable  :  for  that  (1)  The  liability  to  the  action 
was  direct,  and  not  merely  contingent  on  the  existence  or  non-existence  of  the  funds ;  And, 
(2)  the  declaration  claiming  300/.  for  a  total  loss,  which,  after  rerdict,  must  be  assumed  as  a 
fact,  the  claim  was  for  the  liquidated  sum  of  300/. 

3.  That  the  action  was  maintainable  by  K.  and  N;  jointly,  because  the  deed  poll  enured  to  the 
benefit  of  all  interested  in  the  assurance,  and  the  declaration  showed  the  interest  to  be  in  K. 
and  N.  jointly. 

The  defendants  in  error  declared  against  the  plaintiffs  in  error,  in 
the  Court  of  Pleas  at  Durham.     The  *fir8t  count  stated :  That  r^qor* 
heretofore,  to  wit,  12th  January,  1849,  by  a  certain  deed  poll,  or  '- 
policy  0^  insurance,  then  made  by  the  said  Company,  and  sealed  with 
the  common  seal  of  the  said  Company  (profert),  after  reciting  that 
Matthew  Kearney  had  represented  to  the  Company  « that  he  was  inte- 
rested in,  or  duly  authorized,  as  owner,  agent,  or  otherwise,  to  make 
the  assurance  thereinafter  mentioned  and  described  with  the  said  Com- 
pany, and  had  covenanted  or  otherwise  obliged  himself  to  pay  forthwith, 
for  the  use  of  the  said  Company,  at  the  office  of  the  said  Company,  the 
sum  of  122.  12«.,  as  a  premium  or  consideration  at  and  after  the  rate 
of  foui*  guineas  per  cent,  for  such  assurance.  It  was  witnessed,  and  was 
thereby  agreed  and  declared,  by  and  on  the  behalf  of  the  said  Company, 
that,  in  consideration  of  the  sum  of  12/.  12«.,  the  capital  stock  and 
funds  of  the  said  Company  should,  according  to  the  provisions  of  the 
deed  of  settlement  of  the  said  Company,  be  subject  and  liable  to  make 
good,  and  should  be  applied  to  pay  and  make  good,  all  such  losses  and 
damages  thereinafter  expressed  as  might  happen  to  the  subject-matter 
of  the  said  policy,  in  respect  of  the  sum  of  300L  assured :  which  assu- 
rance was  thereby  declared  to  be  upon  cargo,  goods,  or  freight  (valued  at 
interest),"  of  and  in  the  ship  Mary,  &c.  (giving  the  effect  of  the  policy) ; 
*■<'  and  that,  touching  the  adventures  and  perils  which  the  capital  stock 
and  funds  of  the  said  Company  were  made  liable  to^  or  were  intended  to 
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^e  made  liable  unto,  by  the  said  assurance,  they  were  of  the  seas,"  &c.: 
<<and,  in  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  tbe  sail 
assured,  their  factors,  servants,  and  assigns  to  sue,  labour,  and  travel  for, 
in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods  or  car- 
♦Q971  8^®*  ^^  *freight,  or  any  part  thereof,  without  prejudice  to  the  said 
t       -'  assurance,  the  charges  whereof  the  capital  stock  and  funds  of  the 
said  Company  should  bear  in  proportion  to  the  sum  thereby  asstued. 
And  it  was  thereby  further,"  &c.  (exceptions  from  average).    Ship  to  be 
valued  at  not  less  than  1002.  per  keel.     «  And  that  the  interest  of  tbe 
assured,  under  the  said  assurance,  should  be  and  was  on  freight.    Pro- 
vided, nevertheless,  that  the  capital  stock  and  funds  of  the  said  Com- 
pany should  alone  be  liable,  according  to  the  provisions  of  the  said  deed 
of  settlement,  to  answer  and  make  good  all  claims  and  demands  what- 
soever, under  or  by  virtue  of  the  said  policy :  and  that  no  shareholder 
of  the  said  Company,  his  or  her  heirs,  executors,  or  administrators, 
should  be  in  anywise  subject  or  liable  to  any  claims  or  demands,  nor  be 
in  anywise  charged,  by  reason  of  the  said  policy,  or  the  whole  of  tbe 
policies  taken  together  which  have  been  or  may  be  granted  by  or  on 
behalf  of  the  said  Company,  beyond  the  amount  of  his  or  her  shares  in 
the  capital  stock  of  the  said  Company :  it  being  one  of  the  original  and 
fundamental  principles  of  the  said  Company  that  the  responsibility  of 
the  individual  proprietors  should  in  all  cases  be  limited  to  their  respec- 
tive shares  in  the  capital  stock.    And  thereupon  the  defendants  became 
insurers  to  the  plaintiffs  for  the  said  sum  of  800Z.  upon  the  freight  of 
the  said  ship  or  vessel  in  the  said  deed  or  policy  of  assurance  men- 
tioned."    Averment  of  shipment  of  goods  to  bo  carried  for  freigbt; 
'« and  that  they,  the  plaintiffs,  were  then,  from  thence  until  and  at  tbe 
time  of  the  loss  hereafter  mentioned,  interested  in  the  freight  of  tbe 
said  goods  so  shipped  and  loaded  as  aforesaid,  to  a  large  value  and 
amount,  to  wit,  to  the  value  and  amount  of  all  the  moneys  by  tbem 
*Q*>81  ^^^^  *insured  or  caused  to  be  insured  thereon."    Averment  that 
-'  the  ship  sailed  with  the  goods  on  board,  and  was,  with  the  goods 
on  board,  by  perils  of  the  seas,  rent  and  broken  to  pieces  and  '<  vboUj 
lost  to  the  plaintiffs :  and  the  plaintiffs  then  also  lost  and  were  deprived 
of  the  freight  of  the  said  goods  loaded  in  and  on  board  the  said  sbip 
on  freight  as  aforesaid."    Notice  to  defendants.     «<  By  reason  wher^ 
of,  and  in  consequence  of  their  refusal  to  pay  the  300/.  so  assured  as 
aforesaid,  an  action  hath  accrued  to  the  plaintiffs,  to  demand  and  bate 
of  and  from  the  defendants  the  said  sum  of  3002.  so  insured  as  afor^ 
said." 

Counts  for  money  had  and  received,  and  on  an  account  stated. 

Plea  1 :  To  first  count :  That  plaintiffs  were  not,  before  or  at  tbe 
time  of  the  said  supposed  loss  in  the  declaration  mentioned,  interested 
in  the  said  freight  in  the  said  policy  of  insurance  and  in  the  said  decla- 
ration mentioned,  in  manner  and  form  as  the  plaintiffs  have  above  in 
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the  said  first  count  of  the  said  declaration  in  that  behalf  alleged :"  con- 
clusion to  the  country.     Issue  thereon. 

Fleas  2  to  9,  to  the  first  count  raised  issues  of  fact  which  are  not  now 
material. 
Plea  10 :  to  second  count :  Nunquam  indebitatus. 
The  cause  was  tried  at  the  Durham  Spring  Assizes,  1850 :  when  a 
verdict  was  found  for  the  plaintiffs  below  on  all  the  issues  except  the 
last;  and  on  the  last  issue  for  the  defendants  below. 

Judgment  was  entered  for  the  plaintiffs  below  for  300Z.  debt,  with 
damages  and  costs. 

The  defendants  below  thereupon  brought  error  in  this  Court.    Joinder 
in  error.     , 
*The  case  was  argued  on  an  earlier  day  in  this  term.(a)  r*Q9Q 

Maniityj  for  the  plaintiffs  in  error  (defendants  below). — The  *- 
declaration  cannot  be  supported.  First,  the  cause  of  action  does  not 
appear  to  be  complete,  there  being  no  averment  that  the  Company  had 
funds.  The  deed  shows  only  a  conditional  contract  of  indemnity ;  and 
the  fulfilment  of  the  condition  should  have  been  shown.(6)  [Lord  Camp- 
bell, C.  J. — The  liability  of  the  shareholders,  as  amongst  each  other, 
may  be  a  very  different  question  from  that  of  the  Corporation  as  against 
the  world.]  No  debt  is  shown  to  be  due :  the  contract  is  only  to  apply 
funds,  according  to  a  deed  of  settlement,  to  the  indemnification.  Ho 
breach  of  c6venant  appears.  [Lord  Campbell,  C.  J. — Suppose  judg- 
ment is  entered  up  against  the  Corporation :  will  not  that,  in  effect,  be 
a  judgment  simply  against  their  funds,  not  against  the  individuals, 
just  as  the  clause  provides  ?]  The  declaration  shows  that,  till  the  funds 
exist,  no  cause  of  action  exists.  The  contract  is  similar  to  that  in  Gur- 
ney  r.  Rawlins,  2  M.  &  W.  37,t  where  Parke,  B.,  described  the  policy 
of  insurance  as  <'  equivalent  to  a  covenant  to  pay  if  J.  S.  should  go  to 
Borne."  In  Dawson  v.  Wrench,  8  Exch.  859,t  assumpsit  was  brought 
against  parties  who  had  signed  a  policy  *like  this,  only  not  under  r^inq/v 
seal,  as  directors :  and  there  it  was  averred  that  the  funds  of  the  *- 
Company  were  sufficient  to  pay  the  loss.  Halket  v.  Merchant  Traders' 
Insurance  Company,  13  Q.  B.  961  (E.  C.  L.  R.  yol.  68),  though  not 
directly  applicable  to  the  present  question,  shows  that  such  a  contract 
as  the  present  is  merely  a  covenant  to  indemnify  out  of  the  funds  of  the 
Company.  That  case  was  acted  upon  in  Hassell  v.  Merchant  Traders' 
Ship  Loan  and  Insurance  Company,  4  Exch.  525.t 

Secondly,  the  action  of  debt  does  not  lie,  because  the  demand  is  not 

(a)  April  25ih.    Before  Lord  Campbsll,  C.  J.,  PAmsoir,  Wi«htmaii,  and  Krle,  Js. 

(b)  Referenee  wu  here  mAde  to  Dowdall  v.  HaUel^  decided  in  this  Court  on  Noyember  20th4 
1 849  :  bat  Lord  Campbbll,  G.  J.,  laid  that  tbii  case  was  not  to  be  eoniidered  as  a  binding  antbo« 
ritj,  a  writ  of  error  being  then  pending  on  error  from  the  Judgment  of  this  Court  upon  demurrer, 
aad  also  on  a  bill  of  ezeepUons  to  the  ruling  of  Lord  Ca]ipbbll»  0.  J.,  tX  Nisi  prius.  In  Hallet 
«.  Dowdally  Hilary  yaoation  (February  3d},  1852,  the  Court  of  Bzehequer  Chamber  affirmed  the 
jadgment  of  the  Court  of  Queen*s  Bench  on  the  demurrer,  but,  as  to  the  bill  of  ezceptionsp 
ordered  a  renire  de  novo. 
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liquidated,  and  is  also  collateral.  It  is  like  that  in  Randall  v.  Rigby,  4 
M.  &  W.  130,t  where,  land  having  been  conveyed  to  H.  and  defendant 
subject  to  the  annual  payment  of  a  rent  to  R.,  defendant  covenanted 
that  he  and  H.,  or  one  of  them,  would  pay  the  rent  or  cause  it  to  bf 
paid :  and  it  was  held  that  debt  did  not  lie  against  defendant  for  tbe 
arrears.  There  Parke,  B.,  referred  to  7  Vin.  Abr.  829,  Debt  (D),  pi.  3, 
and  to  Wentworth's  Off.  Executors,  250  (ed.  14,  by  Jeremy).  The  argu- 
ment of  the  defendants'  counsel  in  Randall  v.  Rigby  (which  the  Conrt 
adopts)  is  applicable  here :  «  The  primary  duty  is  not  that  the  defend- 
ant shall  pay  in  the  first  instance ;  his  duty  is  to  take  care  that  it  is 
paid  out  of  the  land.  But  the  first  principle  in  an  action  of  debt  is, 
that  there  must  be  a  direct  duty  to  pay."  Whether  the  case  would  be 
altered  if  the  debt  were  here  liquidated,  need  not  be  considered ;  for  it 
is  not  liquidated.  The  loss  indeed  is  total,  as  the  event  tamed  ont ; 
but,  if  it  had  been  partial,  the  plaintiffs  below  might  still  have  reco- 
vered ;  so  that  the  liability  on  the  contract  is  for  an  unliquidated  amount. 
n^QQ-t-t  [Erle,  J. — We  *have  an  averment  in  the  declaration  of  a  totlQ 

-^  loss ;  and  that  is  followed  by  a  verdict  for  the  plaintiffs :  after 
verdict,  we  interpret  the  allegation  so  as  to  support  the  verdict.]  Tke 
defendants  could  not  traverse  the  totality  of  the  loss. 

Thirdly,  no  one  is  named  in  the  deed  poll  except  Kearney ;  but  the 
action  is  brought  by  Kearney  and  Noonan.  The  question  is,  In  whom 
is  the  interest  which  the  contract  creates  ?  It  may  be  suggested  that  the 
principle  of  allowing  those  only  to  sue  upon  a  deed  who  are  named  in 
it,  is  confined -to  deeds  inter  partes,  and  is  inapplicable  to  deeds  poU. 
But,  at  any  rate,  no  one  can  sue  on  a  deed  poll  who  does  not  appear 
on  the  deed  to  be  interested  in  the  covenant ;  Green  v.  Home,  1  Salk. 
197. 

W.  D.  Seymour  J  contrdr. — First :  the  argument  that  the  contract  is 
conditional  rests  upon  a  misconstruction  of  the  averments.  The  stipa- 
lation  in  the  deed  that  the  funds  shall  be  liable  according  to  the  provi- 
sions of  the  deed  of  settlement  does  not,  when  reasonably  construed, 
point  to  any  peculiarity  in  the  mode  of  applying  the  funds,  but  merely 
binds  the  funds  which  were  to  be  forthcoming  under  the  deed  of  settle- 
ment. The  declaration  is,  on  the  face  of  it,  against  a  corporation :  the 
claim  can,  by  the  ordinary  law,  be  enforced  only  against  the  corporate 
funds :  the  proviso  in  the  deed  of  settlement  expresses  therefore  onlj 
what  would  be  a  legal  consequence  without  the  proviso :  and  the  pro- 
viso, consequently,  may  be  left  out  of  consideration.  Most  of  the  cases 
which  have  arisen  upon  insurances,  in  this  form  have  been  instances  of 
actions  against  individuals  forming  part  of  the  society,  as  in  Guniey  r. 
*9821  ^*^^"^*'  2  M.  &  W.  87,t  and  Reid  *v.  Allan,  4  Exch.  826:^ 

-'  and  it  has  been  held  that  the  individual  is  liable  only  to  tbe 
extent  of  the  joint  fund,  and  the  existence  of  a  fund  must  be  mTerred. 
But  here  the  action  is  against  the  corporation :  one  quality  of  a  corpora- 
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tion  is  that  it  is  liable  in  respect  of  the  corporate  property,  not  other-* 
wise.  In  Milward  v.  Hibbert,  3  Q.  B..  120  (E.  C.  L.  R.  vol.  43),  the 
contract,  by  deed  poll,  was  restricted  to  the  corporate  funds :  and  there, 
the  Company  not  appearing  to  be  a  corporation,  individuals  signing  the 
deed  were  held  to  be  liable  in  debt  without  any  allegation  of  the  exist- 
ence of  funds.  The  declaration  in  that  case  is  referred  to  as  a  prece- 
dent in  2  Arnould  on  Marine  Insurance,  1254  ;(a)  and  the  author 
remarks  (p.  1248,(6)  note  (a)),  that  whera  debt  will  lie,  it  is  the  best 
remedy.  The  decision  on  the  second  count  in  Filbrow  v.  Filbrow'd 
Atmospheric  Railway  Company,  5  Com.  B.  440  (E.  C.  L.  R.  vol.  57), 
is  in  point  here.  Maule,  J.,  in  that  case,(c)  says :  '<  The  true  sense  of 
the  covenant,  however,  as  it  seems  to  me,  is,  that  it  is  a  simple  cove- 
nant to  pay.  It  is  true,  it  points  out  the  fund  out  of  which  payment 
shall  be  made ;  but  it  does  not  make  the  raising  of  that  fund  a  condi- 
tion precedent  to  the  liability  of  the  defendants."  In  Halket  t;.  Mer- 
chant Traders'  Insurance  Company,  13  Q.  B.  960  (E.  C.  L.  R.  vol.  66), 
the  question  was  as  to  the  liability  of  an  individual. 

As  to  the  second  point ;  the  deed  is  no  more  collateral  than  the  deed 
in  Milward  v.  Hibbert.  Nor  is  the  demand  for  an  unliquidated  sum  : 
the  claim,  by  the  deed  recited,  is«for  a  sum  which  would  become  liqui- 
dated in  a  certain  event,  which  event  the  declaration  shows  to  have 
occurred. 

*As  to  the  third  point,  the  declaration  avers  that  the  defend-  r^qoo 
ants  became  insurers  to  the  plaintiffs.  [Lord  Campbell,  G^  J. —  ^ 
Is  that  more  than  an  allegation  of  a  conclusion  of  law  ?]  It  is  a  mode 
of  stating  that  both  plaintiffs  are  interested  in  the  subject-matter  of 
the  contract :  and  that  must  have  been  proved  at  the  trial.  But  the 
interest  of  both  in  the  freight  is  directly  averred  in  the  declaration. 
The  deed  poll  binds  the  defendants  to  all  persons  coming  within  the 
purport  of  the  contract,  without  naming  them.  The  interest  of  the 
plaintiffs  below  was  traversable :  indeed  it  was  actually  traversed,  and 
the  traverse  found  for  them. 

ManUty^  in  reply. — The  argument  for  the  plaintiffs  below  on  the  first 
point  would  render  the  proviso  as  to  the  joint  fund  altogether  unmean- 
ing. [Lord  Campbell,  C.  J. — If  you  sue  an  executor  on  a  cause  of 
action  rendering  him  liable  only  out  of  the  testator's  goods,  you  do 
not  aver  that  he  has  assets :  he  must  deny  that  he  has.  Wiqhtman, 
J. — Must  not  the  party,  within  whose  knowledge  the  fact  is,  state  how 
it  is  ?J  That  is  so  in  general :  but  here  the  existence  of  the  fund  is 
made  a  substantive  ingredient  in  the  contract :  it  is  not  a  contract  sub- 
ject to  a  defeasance  in  case  the  fund  does  not  exist.  Pilbrow  v.  Pilbrow  i 
Atmospheric  Railway  Company  is  rather  an  authority  for  the  plaintiffs 
in   error.     The  Court  there  decided  that,  when  it  appeared  that  the 

(a)  Part  IV.  ch.  4.  ^)  Part  IV.  eh.  2,  s.  432. 

\c)  5  Com.  B.  472  (E.  C.  L.  B.  vol.  57). 
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Company  might  have  raised  the  funds,  they  were  placed  in  the  same 
position  as  if  they  had  raised  them.  Bat,  had  neither  of  these  &ct& 
been  shown,  the  judgment  must  have  been  the  other  way.  The  point 
*Q^dl  was  not  taken  in  Milward  v.  Hibbert:  besides,  in  that  *ca8e  there 
-*  was  no  proviso  that  the  individual  should  not  be  liable  beyond 
the  common  fund.  Nor  was  the  question,  as  to  maintaining  debt  on  a 
collateral  liability,  raised  there.  As  to  the  third  point,  the  allegation 
of  a  conclusion  of  law  is  unai»ailing,  unless  supported  by  the  instrumeot 
or  facts  from  which  the  conclusion  is  suggested ;  Jowett  v.  Spencer,  15 
M.  &  W.  662,t  and  Armitage  v.  Insole,  14  Q.  B.  728  (E.  C.  L.  R.  Toi. 
68),  are  instances  of  this  rule.  It  is  argued  that  the  plaintiffs  below 
are  shown  to  be  both  interested :  but  every  policy  is  for  the  benefit  of 
the  party  interested ;  yet  that  does  not  dispense  with  the  rule  that  the 
action,  if  on  a  deed,  must  be  brought  by  the  person  who  is  the  partj 
to  the  deed,  even  if  an  agent.  [Erle,  J. — In  2  Arnould  on  Marine 
Insurance,  1249,  part  IV.  ch.  8,  s.  433,  it  is  said :  <<  As,  generallj 
speaking,  policies  in  this  country  are  effected  by  brokers  in  their  own 
name,  for  the  benefit  either  of  a  named  principal,  or  of  whom  it  may 
concern,  the  general  rule  is,  that  the  action  on  the  policy  so  effected 
may  be  brought  either  in  the  name  of»  the  principal  for  whose  benefit  it 
was  really  made,  or  of  the  broker  who  was  immediately  concerned  in 
effecting  it :  it  is  treated,  in  fact,  as  the  contract  of  the  principal  as 
well  as  of  the  agent."].  That  is  not  applicable  to  deeds :  when  A.  exe- 
cutes a  deed,  professing  to  act  for  B.,  A.  must  sue.  In  Abbott  on 
Shipping,  242,  243,(a)  (8th  ed.),  the  technical  rule  is  laid  down. 

Cur.  adv.  nift. 
*oQ^i       *Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
^^^J  Court. 

We  are  of  opinion  that  in  this  case  the  judgment  ought  to  be 
affirmed. 

The  counsel  for  the  plaintiffs  in  error  relied  entirely  upon  objections 
to  the  declaration. 

It  will  be  most  convenient  to  begin  with  the  objection  that  the  decla- 
ration does  not  contain  any  averment  that,  at  the  time  of  the  loss,  or 
at  any  time  subsequently,  the  capital  stock  and  funds  of  the  Gompanj 
were  sufficient  according  to  the  provisions  of  a  deed  of  settlement  to 
satisfy  the  plaintiffs'  claim  ^nder  the  policy.  The  argument  is,  that 
the  Company  only  entered  into  a  collateral  and  conditional  covenant  to 
pay  the  sum  insured,  out  of  their  capital  stock  and  funds,  if  soch 
capital  stock  and  funds  were  sufficient  for  that  purpose.     But,  looting 

(a)  "  The  rale  of  the  law  of  England  being,  that  the  force  and  effect  which  that  law  gires  ifi 
a  deed  under  seal,  cannot  exist  unless  the  deed  be  executed  by  the  party  himself,  or  by  aBod:«r 
for  him,  in  his  presence,  and  with  his  direction ;  or,  in  his  absence,  by  an  agent  aathorixed  t»  do 
so  by  another  deed ;  and  in  every  such  case,  the  deed  must  be  made  and  executed  in  ^e  bsb< 
of  the  principaL"  • 
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to  the  instrument  on  which  the  action  is  brought,  and  considering  th^t 
it  is  a  deed  poll  under  the  seal  of  a  corporation,  we  think  that  it  con- 
tains a  direct  and  absolute  covenant  to  pay  the  sum  insured,  when  a 
loss  should  happen  from  the  perils  insured  against.  This  payment  must 
of  necessity  be  made  out  of  the  capital  stock  and  funds  of  the  Gorpo* 
ration ;  and  saying  that  the  capital  stock  and  funds  of  the  Company 
shall  be  applied  to  make  good  the  loss  to  the  amount  of  BOOL  is  tanta- 
mount to  a  covenant  that  the  Corporation  will  pay  the  money  to  the 
assured,  the  specified  source  from  which  it  is  to  come  being  merely  the 
expression  of  that  which  would  have  been  tacitly  understood.  After- 
wards comes  the  proviso  that  the  capital  stock  and  funds  of  the  Com- 
pany shall  alone  be  liable ;  and  this  may  be  disposed  of  in  the  same 
manner :  for  the  *creditor  of  a  corporation  can  have  no  remedy  pjnQOf* 
except  upon  the  funds  or  property  of  the  corporation,  there  *- 
being  no  right  under  a  judgment  against  the  corporation  to  sue  out 
execution  against  the  individuals  who  are  members  of  the  corporation. 
This  is  not  to  be  taken  to  be  a  joint-stock  company  under  stat.  7  &  8 
Vict.  c.  110 ;  and,  if  it  were,  the  stipulation  which  follows,  that  no 
shareholder  shall  be  liable  beyond  the  amount  of  his  share,  would  only 
hav^  the  effect  of  protecting  a  shareholder  against  whom  there  might 
be  an  application  for  leave  to  take  out  execution. 

Dowdall  V.  Hallett  (see  p.  929,  note  (ft),  ant^),  and  the  other  authorities 
cited  upon  this  question  by  the  counsel  for  the  plaintiffs  in  error,  do 
not  appear  to  us  to  have  any  application  to  it.  But  the  decision  of 
the  Court  of  Common  Pleas  in  Pilbrow  v.  Pilbrow's  Atmospheric  Rail- 
way Company,  where  there  was  a  covenant  to  pay  16,000Z.  out  of  the 
money  raised  by  the  first  instalments  or  calls  on  shares  in  the  company, 
appears  to  us  to  be  closely  in  point :  and  we  adopt  the  language  of  my 
brother  Maule  :(a)  « It  is  put,  on  the  part  of  the  defendants,  as  a 
condition  precedent  to  their  liability  to  pay  the  15,0002.,  that  there 
should  be  funds  in  their  hands,  arising  from  calls  on  shares,  sufiicient 
for  that  purpose.  The  true  sense  of  the  covenant,  however,  as  it  seems 
to  me,  is,  that  it  is  a  simple  covenant  to  pay.  It  is  true,  it  points  out 
the  fund  out  of  which  payment  shall  be  made ;  but  it  does  not  make 
the  raising  of  that  fund  a  condition  precedent  to  the  liability  of  the 
defendants." 

♦In  the  present  case,  if  the  want  of  funds  would  be  any  defence,  1-^,007 
we  think  the  want  of  funds  should  be  pleaded  by  the  defendants.  ^ 
It  may  be  presumed  that,  having  acted  honestly,  they  have  funds  to 
enable  them  to  perform  their  engagement ;  they  only  know  the  state  of 
their  funds ;  and,  the  proviso  being  introduced  by  them  for  their  own 
benefit,  they  should  seek  to  take  advantage  of  it  by  plea.  No  such  plea 
being  pleaded,  we  must  now  assume  that  they  had  funds  from  which 
payment  of  the  loss  might  have  been  made. 

(a)  5  Com.  B.  472  (E.  C.  L.  B.  vol.  67). 
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These  observations  dispose  of  the  farther  objection  that  debt  vill  not 
lie  upon  this  policy.  If,  instead  of  being  a  conditional  covenant  to  do 
an  act,  viz.,  to  applj  the  capital  and  funds  of  the  Company,  if  there 
were  any,  to  the  payment  of  the  loss,  it  is  a  positive  engagement  to 
pay  a  certain  sum  of  money  upon  an  event  which  is  averred  to  have 
happened,  viz.,  the  loss  of  the  subject-matter  insured,  no  one  can  decy 
that  an  action  of  debt  as  well  as  of  covenant  is  maintainable  upon  it. 

The  counsel  for  the  plaintiffs  in  error  contended  that  debt  would  not 
lie,  for  an  additional  reason :  that  the  sum  to  be  recovered  was  not 
liquidated,  because  it  might  have  turned  out  that  the  loss  was  only 
partial. .  But  a  total  loss  is  averred  in  the  declaration ;  and  the  verdict 
is  for  the  full  sum  of  800Z. ;  so  that  we  must  now  assume  that  the  vhole 
of  this  sum  was  due  when  the  action  was  commenced. 

The  remaining  objection  is,  that  Noonan  could  not  join  as  a  plaintiff, 
as  his  name  is  not  mentioned  in  the  policy.  It  was  admitted  that  he 
might  have  joined  had  the  policy  not  been  under  seal ;  but  reliance  was 

*Q^fi1  P'*^®^  *^^  *^®  ^^^®  ^*^^  down  in  Green  v.  Home,  1  Salk.  197, 
-^  that  <<  though  covenant  may  be  brought  on  a  deed  poll,  yet  the 
party  must  be  named  in  the  deed."  But  it  cannot  be  meant  that  his 
name  of  baptism  and  his  surname  must  necessarily  be  set  out.  If  he 
be  sufficiently  designated  in  the  deed,  this  must  be  enough  to  entitle 
him  to  sue  for  breach  of  a  covenant  to  pay  money  to  the  person  so 
designated.  Kearney  is  not  represented  by  the  policy  as  the  only 
person  with  whom  the  Company  contract.  The  introductory  words 
are  that  Kearney  had  represented  to  the  Company  <<  that  he  was  inte- 
rested in,  or  duly  authorized,  as  owner,  agent,  or  otherwise,  to  make, 
the  assurance."  Although  he  had  such  authority,  there  was  nothing 
to  prevent  the  Company  from  entering  into  a  covenant  to  pay  the  loss 
to  the  persons  who  were  actually  interested  in  the  subject-matter 
insured,  and  on  whose  account  the  policy  was  made.  Stat.  28  0.  3,  c. 
56,  requires  that  no  policy  shall  be  effected  without  inserting  therein 
(<  the  name  or  names"  <<  of  one  or  more  of  the  persons  interested,*'  or 
of  the  consignee  or  consignor  of  the  property  to  be  insured,  or  of  the 
person  resident  in  Great  Britain  who  shall  receive  the  order  for  abd 
effect  such  policy.  This  requisition  is  here  complied  with,  by  inserting 
the  name  of  Kearney :  but  we  are  to  look  to  the  subsequent  frame  cf 
the  policy  to  see  to  whom  the  Company  covenanted  to  pay  the  300/.  in 
case  of  a  loss  of  the  subject-matter  insured.  It  seems  to  us  that  they 
covenanted  to  pay  to  the  persons  who  were  interested  in  that  subjcci- 
matter,  and  for  whom  the  policy  was  effected :  ccrtum  est  quod  certnni 
^qoq-i  reddi  *potest.  A  designation  which  cannot  be  mistaken  is,  for 
-^  this  purpose,  as  good  as  the  actual  name  of  the  individual.  The 
Company  engage  to  make  good  all  losses  and  damages  which  might 
happen  to  the  subject-matter  of  the  said  policy  in  respect  of  300/. 
assured.     To  whom  were  they  to  make  good?     Necessarily  to  the 
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parties  interested  in  the  subject-matter,  who  were  damnified  by  the 
loss.  These  parties  were  the  assured ;  and,  accordingly,  the  stipula- 
tions of  the  policy  by  the  Company  are  with  the  ^^  assured.'*  It  con- 
tains an  express  statement  « that  the  interest  of  the  assured,  under  the 
said  assurance,  should  be  and  was  on  freight."  The  declaration  accord- 
ingly goes  on  to  aver  that  the  defendants  thereupon  <«  became  insurers 
to  the  plaintiffs  for  the  said  sum  of  300Z.  upon  the  freight  of  the  said 
ship  or  vessel,  in  the  same  deed  or  policy  of  assurance  mentioned." 
If  this  be  a  mere  inference  of  law,  there  surely  are  sufficient  premises 
from  which  the  inference  may  be  drawn. 

There  is  no  reported  decision  upon  the  point,  because  the  objection 
has  never  before  been  taken.  But  the  treatises  upon  marine  insurance 
lay  down  that  the  action  upon  a  policy  effected  by  a  broker  may  either 
be  brought  in  the  name  of  the  broker  immediately  concerned  in  effect- 
ing it,  or  in  the  names  of  the  parties  interested  for  whose  benefit  it  was 
effected,  without  stating  any  exception  as  to  policies  in  the  form  of  a 
deed  poll  under  the  seal  of  an  incorporated  company,  although  a  very 
considerable  proportion  of  English  policies,  for  more  than  a  century, 
have  been  by  deed  poll  under  the  seal  of  The  Royal  Exchange  Assur- 
ance Company  or  of  The  London  Assurance  Company.  Upon  sucli 
policies  effected  by  brokers  many  actions  have  '''been  brought  in  r«Qj^<| 
the  names  of  the  parties  interested,  without  any  objection  being  ^ 
made  or  thought  of  respecting  the  right  of  the  parties  interested  to 
sue.  The  declaration  in  this  case  contains  an  averment  which  is  tra- 
versed by  the  first  plea,  and  found  in  favour  of  the  plaintiffs,  that  the 
plaintiffs  were,  before  and.  at  the  time  of  the  loss  in  the  declaration 
mentioned,  jointly  interested  in  the  freight  in  the  said  policy  and  decla- 
ration mentioned,  to  the  amount  of  the  money  by  them  insured  or  caused 
to  be  insured  thereon.  The  plaintiffs,  therefore,  show  that  The  Sunder- 
land Marine  Insurance  Company  covenanted  to  pay  them  the  300Z.  in 
the  event  which  has  happened,  and,  therefore,  that  they  are  entitled 
jointly  to  bring  this  action,  although  the  name  of  one  of  them  only  is 
mentioned  as  having  effected  the  policy. 

For  these  reasons,  we  have  great  satisfaction  in  overruling  the  objec- 
tions made  to  defeat  the  action,  and  in  giving  judgment  for  the  defend 
ants  in  error.  Judgment  affirmed. 


veil.  XVI.— 72  8  B  2 
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*Q111  *^^^^^  ^^^  another,  Assignees  of  BOYDELL  and  othen, 
J  bankrupts,  v.  OAKELEY.    Matf  2. 

Defendant  oontncftod  with  B.  to  sell  hixn  600  tons  of  iron,  to  be  delivered  in  paroeli  at  Bitted 
time.%  and  paid  for  by  bills  at  three  months  each,  which  were  accordingly  accepted  Vj  B.,  and 
handed  to  defendant.  The  times  for  delivery  of  the  iron  elapsed  while  the  bills  were  cmrenL 
Both  bills  were  dishonoured ;  and  B.  afterwards  became  bankrupt  Part  of  the  iron  wsi  oerer 
delivered.  The  assignees  of  B.  brought  a  special  action  on  the  contraot^  claiming  the  entire 
value  of  the  iron  not  delivered. 

Held  that  they  could  recover  only  the  difference,  if  any,  between  the  eontnet  price  of  the  iron, 
and  the  market  price  at  the  time  of  the  breach  of  contract  to  deliver;  and  that  the  giving  of 
the  bills  made  no  difference  in  this  respect,  as  they  had  been  dishonoured  before  ac^ 
brought 

Assumpsit. — The  first  count  was  upon  a  contract,  made  before  the 
bankruptcy,  for  the  sale  of  500  tons  of  pig  iron  by  the  defendant  to 
the  bankrupts  at  the  price  of  41.  per  ton,  to  be  delivered  at  Chester  in 
parcels  of  100,  200,  and  200,  tons,  at  the  times  in  the  first  count  men- 
tioned,(a)  and  to  be  paid  for  by  the  bankrupts  accepting  bills  to  be  dravn 
by  defendant  on  them  for  the  price  of  such  parcels  respectively  :(a)  and 
it  was  alleged  by  the  first  count  that,  although  the  times  had  elapsed, 
and  the  bankrupts  were  at  all  times  after  the  making  of  the  said  con- 
tract  ready  and  willing  to  receive  the  said  iron,  and  to  pay  for  the  same 
(notice,  &c.),  and  although  defendant,  at  the  times,  respectively,  when 
the  iron  should  have  been  delivered  and  paid  for  according  to  the  con- 
*Q4.0T  *^*^^  represented  to  the  bankrupts  *that  the  iron  was  delivered, 
'^^  and  although  the  bankrupts  had  accepted  the  bills  of  the  defend- 
ant for  the  full  amount  of  the  price,  and  although  part  of  the  iron  bad 
been  delivered,  yet  default  had  been  made  in  delivering  the  residue. 
There  was  a  second  count,  on  a  similar  contract,  but  on  which  nothing 
now  turns. 

Pleas  to  the  first  count.  1.  Non  assumpsit.  2.  That  the  bankrupts 
were  not  ready  and  willing  to  accept,  &c.  3.  That  defendant  did  not 
represent,  &c.  Conclusions  to  the  country.  Issues  thereon.  There 
were  other  pleas  to  this  count,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Cresswell,  J.,  at  the  Chester  Spring  Assizes, 
1850,  a  verdict  was  taken  for  the  plaintiffs  for  2000Z.,  the  damages  laid 
in  the  declaration,  subject  to  the  opinion  of  this  Court  on  a  special  case, 
the  material  parts  of  which  are  as  follows. 

The  bankrupts,  Messrs.  Boydell  &  Boper,  in  and  previous  to  the  year 
1846,  were  the  owners  of  extensive  iron  works  near  Dudley  in  the 
county  of  Worcester,  and  carried  on  business  thereat,  and  also  as  dealers 
in  iron  under  the  name  of  «  The  Oak  Farm  Iron  Company  ;'*  and  the 

(a)  The  Ist  count  stated  that  100  tons  were  to  be  delirered  on  or  before  2d  August,  lS47rftB4 
a  bill  for  the  price  to  be  drawn  by  defendant  on  that  day;  the  bankrupts  to  accept  such  bill:  201 
tons  to  be  delivered  on  or  before  1st  September,  1847,  and  a  biU  for  the  price  drawn  on  tbtt 
day;  the  bankrupts  to  accept  such  bill;  Uie  residue  of  the  500  tons  to  be  deliFered  on  or  b«f«rt 
ls(  October,  1847,  and  a  blU  for  the  price  drawn  on  that  day;  the  bankrupts  to  aeoept  soeh  btIL 
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tlefendant  was  an  hon  master  having  also  extensive  iron  works  in 
Flintshire. 

The  case  then  set  forth  documentary  and  other  evidence  as  to  the 
contract  reared  to  in  the  declaration,  which  was  made,  according  to 
the  evidence  of  the  first  witness,  in  July,  1847,  «<  for  500  tons  at  4Z. 
per  ton,  to  be  delivered,  100  tons  the  first  month,  200  tons  each  suc- 
ceeding month,  to  be  drawn  for  on  the  first  of  each  month." 

In  July,  August,  and  September,  1847,  iron  was  delivered  by  the 
defendant  to  the  bankrupts,  and  invoices  (for  100,  200,  and  200  tons) 
were  sent  on  each  occasion.  ^Accompanying  each  invoice  the  r^QAo 
defendant  sent  to  the  bankrupts  a  bill,  drawn  by  defendant  on  ^ 
them,  for  the  price  of  the  parcel  mentioned  in  the  invoice,  which  bills 
the  bankrupts  accepted  and  returned  to  the  defendant.  The  bill  for 
the  price  of  100  tons,  which  bore  date  2d  August,  1847,  for  400Z.,  was 
duly  paid  at  maturity.  The  others,  for  800Z.  each,  dated  respectively 
September  1st  and  October  1st,  1847,  each  at  three  months,  were  not 
paid. 

Boydell  &  Roper  were  compelled  to  call  a  meeting  of  their  creditors 
on  27th  November,  1847  ;  and  a  fiat  in  bankruptcy  issued  against  them, 
11th  February,  1848. 

Before  the  bankruptcy  defendant  had  endorsed  one  of  the  bills  of 
exchange  for  800Z.  to  the  Royal  Bank  of  Liverpool,  who  were  the 
holders  thereof  for  value,  and  subsequently  proved  the  same  under  the 
fiat,  but  never  received  any  dividend. 

The  defendant  was  the  holder  of  the  other  bill  for  8002.  at  the  time 
of  the  bankruptcy ;  and  he  subsequently  proved  the  same  under  the 
fiat ;  but,  after  the  commencement  of  this  action  (23d  February,  1850), 
such  proof  was  expunged  by  the  Commissioner  on  defendant's  applica- 
tion.    He  never  received  any  dividend. 

By  a  correspondence  subsequent  to  the  bankruptcy,  which  the  case 
set  forth,  it  appeared  that,  in  February  1849,  the  solicitors  to  the 
assignees  wrote  to  the  defendant,  stating  that  about  800  tons  of  the 
iron  for  which  the  acceptances  were  given  had  never  been  delivered,(a) 
and  requiring  delivery.         , 

"^It  was  admitted  by  the  defendant,  on  the  trial,  that  there  r^to^^ 
had  been  a  deficiency  of  iron  to  the  extent  of  185  tons,  10  cwt. ;  ^ 
but  it  was  contended  on  his  part  that  there  was  not  any  such  evidence 
as  would  support  the  special  contract  set  out  in  the  declaration,  and, 
even  if  that  were   proved,  that   the   plaintiffs  were  entitled  to  only 

(a)  The  letter  was  as  follows:  "Dear  Sir:  We  are  directed  by  the  assignees  of  The  Oak  Farm 
Company  to  apply  to  you  on  the  subject  of  a  quantity  of  iron  paid  for  by  the  acceptances  of  The 
Oak  Farm  Company,  but  a  great  part  of  which  iron,  amounting  we  understand  to  upwards  of 
300  tons,  you  have  never  delivered  to  Chester  pursuant  to  your  contract ;  and  we  have  to  inform 
T'oa  that,  unless  you  do  forthwith  so  deliver  it,  we  shall  have  to  summon  you  before  the  Com- 
missionor  of  Bankruptcy,  and  shall  also  take  legal  proceedings  against  you  to  enforce  the  cou 
tract.     We  are,"  Ac. 

«  Stontbridg,  5th  February,  1849." 
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nominal  damages.  It  was  further  contended  that  the  defendant  had 
proved  his  pleas,  particularly  the  2d  and  Sd,  and  that  he  was  entitled 
to  have  a  verdict  entered  for  him  on  those  pleas.  The  plainti&  con- 
tended that  there  was  sufficient  evidence  to  warrant  the  jury  in  finding 
that  the  contracts,  as  set  out  in  the  declaration,  were  made ;  and  th&t 
the  plaintiffs  as  assignees  were  entitled  to  recover  from  the  defendant 
the  full  price  of  the  iron  which  had  heen  withheld  from  the  bankrupts. 

The  Court  was  to  be  at  liberty  to  draw  such  inferences  of  fact  as  a 
jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were :  Whether,  under 
the  circumstances  stated  in  the  case,  the  jury  would  have  been  warranted 
in  finding  that  the  contracts  set  forth  in  the  declaration,  or  either  of 
them,  were  made :  And,  if  the  Court  should  be  of  that  opinion,  and  that 
the  plaintifis  were  entitled  to  judgment  in  the  action,  then  a  Terdict  was 
to  be  entered  for  the  plaintiffs  for  such  damages  as  the  Court  should 
direct :  but,  if  the  Court  should  be  of  the  contrary  opinion,  then  a 
*Qd'\l  ^^^^^^^  *wdA  to  be  entered  for  the  defendant  on  the  plea  of  Non 
^  assumpsit.  The  Court  was  to  direct  how  the  ither  issues  were 
to  be  entered. 

Hugh  Hillj  for  the  plaintifis.(a) — First :  The  contract,  as  relied  npon, 
is  made  out  by  the  evidence.  (It  is  not  thought  necessary  to  report  the 
argument  on  this  point,  which  was  given  up  by  WeUhy  for  the  defend- 
ant, on  an  intimation  of  opinion  from  the  Court.)  Secondly,  the  mea- 
sure of  damages  must  be  the  same  as  if  the  action  had  been  brought 
immediately  on  the  expiration  of  the  three  months  in  which  the  iron 
was  to  be  delivered.  The  dishonour  of  the  bills  could  make  no  differ- 
ence.  The  bankrupts  were  entitled,  on  giving  the  bills,  to  a  full  delivery 
of  the  iron ;  and,  if  an  action  had  been  brought  in  October,  1847,  for 
the  default,  there  could  have  been  no  set-o£f  on  account  of  the  bills, 
this  being  a  special  action  in  which  the  damages  are  unliquidated; 
Colson  V.  Welsh,  1  Esp.  N.  P.  C.  378.  In  Hill  v.  Smith,  12  M.  &  W. 
618,t  K.  and  M.  paid  in  money  at  their  bankers'  for  the  specified  pur- 
pose of  providing  for  certain  bills  drawn  upon  the  bankers  by  £.  and 
M.  The  bankers,  instead  of  so  applying  it,  placed  the  sum  to  the 
credit  of  their  own  account  with  E.  and  M.,  who  were  in  their  debt ; 
and,  the  bankers  not  accepting  the  bills,  they  remained  unpaid.  K.  and 
M.  became  bankrupts ;  and,  in  an  action  of  assumpsit  by  the  assignees 
against  the  bankers  for  not  accepting,  it  was  argued  that  the  plaintiffs 
QAAi  ^^^^  recover  only  nominal  damages,  because,  *if  the  bankers 
^  had  accepted  and  paid  the  bills,  the  estate  would  have  been  liable 
to  them  for  the  amount  paid,  and  it  was  not,  therefore,  really  damnifiei 
by  the  non-payment.  But  the  Court  of  Exchequer  held  them  liable, 
for  breach  of  contract,  to  the  full  amount  of  the  money  paid  in.     And 

(a)  The  case  wu  argued  on  May  2d  and  Gth.    Before  Lord  Campbell,  C.  J.,  Pattbs  *s. 
WieBTicAH,  and  Brls,  Ji. 
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m  Alder  v.  Eeigbley,  15  M.  k  W.  117,t  under  similar  circumstances, 
the  same  Court  held  that  the  measure  of  damages  for  the  breach  of 
contract  was  the  amount  which  the  bankrupt  would  have  had  to  receiye 
if  he  had  continued  solvent  and  the  contract  had  not  been  broken. 
The  present  action,  like  those,  is  on  breach  of  contract.  The  bankrupts, 
having  given  bills,  were  not  in  the  situation  of  a  vendee  who  still  has 
the  purchase-money  in  his  hands,  and,  if  the  goods  are  not  delivered, 
may  purchase  others  at  the  market  price.  That  the  bills  were  not  paid 
can  be  ground  only  for  a  cross  claim.  Dutch  v.  Warren,  2  Burr,  1010,(a) 
shows,  both  that  a  special  action  lies  for  non-performance  of  the  con- 
tract, though  if  money  had  passed  an  action  would  likewise  have  lain 
for  money  had  and  received;  and  also  that  the  damages  must  be 
estimated  as  at  the  time  when  the  contract  should  have  been  per- 
formed. 

Wehht/y  contrd*. — It  is  true  that  the  ultimate  loss  to  the  estate  is  not 
the  proper  criterion  of  the  damage.  But  the  defendant  stood  in  the 
situation  of  an  unpaid  vendor ;  and  the  measure  of  damage  was  the 
difference  between  the  contract  price  of  the  goods  and  the  price  at  which 
the  vendees  might  have  brought  in  the  market  at  the  time  when  the 
contract  was  broken,  or  within  a  ^reasonable  time  after.  And  r^tq^ir 
it  does  not  appear  in  this  case  that  there  was  any  difference.  *- 
Hill  f;.  Smith,  12  M.  k  W.  618,t  was  a  case  distinguishable  from  the 
present.  There  the  bankers  who  were  defendants  had  been  guilty  of  a 
gross  fraud  and  misapplication,  by  which  the  bankrupts  and  their 
assignees  were  deprived  at  once  of  a  sum  of  money  paid  into  the  bank, 
and  to  which  the  bankrupts  were  at  that  time  entitled.  So  in  Alder  v. 
Keighley,  15  M.  k  W.  117,t  the  defendant  had  appropriated  a  sum  of 
money,  proceeds  of  a  bill,  which  sum  the  bankrupt  was  at  that  time 
entitled  to,  and  which  the  assignees,  as  representing  him,  might  justly 
claim  afterwards.  Here,  at  the  time  of  the  breach  of  contract,  nothing 
had  occurred  but  the  giving  of  the  bills ;  and  this  cannot  affect  the  case, 
as  the  bills  proved  valueless.  It  is  admitted  on  the  other  side  that 
there  can  be  no  set-off  on  account  of  the  bills :  the  only  effectual  remedy 
the  defendant  can  have  is  by  reducing  the  claim  of  the  vendees  to  the 
loss  actually  sustained  by  them,  they  having  in  reality  paid  nothing ;  for 
that  was  the  state  of  things  at  the  time  of  the  bankruptcy,  to  which 
the  Court  must  look.  [Patteson,  J. — As  soon  as  the  bankrupts  dis- 
covered that  the  goods  were  not  fully  delivered,  they  were  entitled  to 
sue.  Tou  say  that,  if  the  discovery  be  not  made  till  the  bills  are  dis- 
honoured, nothing  can  be  recovered.]  That  is  so.  In  Dutch  v.  Warren, 
2  Burr.  1010,  the  decision  turned  merely  on  the  measure  of  damages, 
without  reference  lo  bankruptcy  or  non-performance  of  contract.  [Lord 
Campbell,  0.  J.— You  say  that  the  case  here  would  have  been  plain  if 
the  bankrupts  had  promised  to  pay  by  bills  and  had  given  none ;  and 

(a)  Citod  in  Moms  v.  MMferlan. 
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*Q4.ftl  ^^*^  *^®  ^*^*'  ^^  prored,  is  ^substantially  the  same.]    It  is.   If 
^  the  damages  giren  were  more  than  nominal,  the  plaintiffs  voold, 
in  effect,  recover  upon  the  dishonoured  bills.     It  is  conceded  that  the 
finding  on  the  second  and  third  issues  must  be  for  the  plaintiffs. 

Hill^  in  reply. — The  defendant  is  not  in  the  same  situation  as  if  no 
bills  had  been  given.     Here  is  an  entire  contract  for  500  tons  of  iron, 
to  be  paid  for  by  three  bills.     One  bill  is  honoured ;  another  is  proved 
against  the  estate  of  tbe  bankrupts :  the  third  is  in  the  hands  of  tbe 
defendant,  who  elected  to  prove,  though  he  has  since,  without  the  con- 
currence of  the  assignees,  caused  the  proof  to  be  expunged.    Nothing 
has  been  paid  on  the  latter  bills ;  but  there  may  be  a  dividend  here- 
after.    If  this  action  had  been  brought  while  the  bills  were  carrent, 
the  vendees  would  have  been  entitled  to  the  value  of  the  undelivered 
iron :  and  the  case  here  is  the  same.     To  resist  the  claim  of  the  vendees, 
the  defendant  should  have  been  able  to  place  them  in  statu  quo :  thifl 
being  impracticable,  the  defendant  cannot  avail  himself  of  the  bills 
either  as  a  defence  or  in  mitigation  of  damages.     [Patteson,  J.—The 
bills  could  not  have  been  returned,  because  part  of  the  iron  had  been 
delivered.]     That  is  so.     Supposing  that  the  bankrupts  could  be  sued 
upon  the  bills  after  the  determination  of  this  cause,  they  could  not  in 
that  action  have  the  benefit  of  any  allowance  now  made  in  damages  bj 
reason  of  the  dishonour.     The  plaintiffs  are  clearly  entitled  to  recover 
in  this  action  for  damages ;  Marzetti  v.  Williams,  1  B.  &  Ad.  415  (E. 
C.  L.  B.  vol.  20) ;  and  Thorpe  v.  Thorpe,  3  B.  &  Ad.  580  (E.  C.  L 
♦Qiqn  ^-  '^^'^  23),  and  Colson  v.  Welsh,  1  Esp.  N.  P.  C.  878  (cited  in 
J  *Hill  V,  Smith,  12  M.  &  W.  618, f)  show  that  the  extent  to  which 
they  can  recover  may  depend  on  the  form  of  action.      [Wiqhtmak, 
J. — If  the  bills  were  dishonoured  while  the  iron  was  in  transitu,  could 
not  the  vendor  stop  the  transit  ?    Lord  Campbell,  C.  J. — The  transit 
continuing  till  the  goods  are  all  actually  received,  though  after  the  tiioe 
bargained  for.]      The   question  of  stoppage  in  transitu  turns  upon 
equitable  rights,  which  may  not  determine  the  present  case. 

Lord  Campbell,  C.  J. — The  plaintiffs  are  entitled  to  recover  on  tbe 
issue  upon  Non  assumpsit.  It  is  admitted  that  there  was  evidence  of 
a  contract ;  and  we  have  the  powers  of  a  jury.  The  question  then 
remains  as  to  the  amount  of  damages  :  and  I  think  these  must  be  only 
nominal.  Justice  requires  such  a  decision  ;  and  I  rejoice  that  the  kv 
confirms  it.  I  do  not  find  fault  with  Hill  v.  Smith,  and  Alder  v.  Eeigb- 
ley,  15  M.  A;  W.  117,t  or  with  any  other  authority  cited.  But  we  mast 
here  look  to  the  time  of  the  bankruptcy.  At  that  time  bills  given  for 
the  iron  were  outstanding.  While  current,  they  were  payment.  When 
dishonoured  they  were  waste  paper ;  it  was  as  if  no  bill  had  been  giTeD. 
It  is  allowed  that,  if  the  contract  had  been  to  pay  by  bills,  and  the 
vendees  had  given  no  bill,  they  could  not  have  recovered  the  full  value 
pi  the  iron  not  delivered,  but  only  the  difference  between  the  market 
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price  at  the  time  of  the  breach  of  contract  to  deliver,  and  the  price 
contracted  for.  It  would  be  as  if  the  payment  had  been  to  be  made  in 
readj  money,  and  no  money  had  been  paid.  The  parties  here  are  in 
the  same  situation  as  if  no  bills  had  been  given,  or  the  contract  had  not 
been  to  pay  in  bills.  And  there  '''being  no  difference  shown  be-  r^qr-fx 
tween  the  market  price  at  the  time  of  default  and  the  contract  *- 
price,  the  vendees  could  have  recovered  only  nominal  damages;  no 
more,  therefore,  can  the  assignees.  The  case  rests  upon  the  principle 
of  stoppage  in  transitu ;  a  right  which  may  be  exercised  where  bills 
have  been  given  for  the  goods,  and  are  dishonoured. 

Patteson,  J. — The  question  here  is,  whether  the  assignees  can  reco- 
ver the  value  of  the  iron  not  delivered.    No  difference  between  market 
and  contract  price  has  been  shown.     Bills  were  given,  but  had  been 
dishonoured  before  the  bankrupts  enforced  their  remedy  for  the  non- 
delivery of  the  goods.     Then  the  case  is  the  same  as  that  of  an  ordi- 
nary action  for  non-delivery  where  the  price  of  the  goods  has  not  varied. 
If  the  bills  had  been  current  when  the  action  was  brought,  the  case 
would  have  been  different.     As  soon  as  the  bills  became  payable  the 
situation  of  the  parties  was  altered :  and  the  position  of  the  assignees 
is  the  same  as  that  of  the  bankrupts.     The  cases  in  the  Exchequer 
which  have  been  referred  to  were  not  between  vendors  and  vendees, 
but  were  cases  in  which  money,  or  an  order  for  money,  had  been  given 
for  a  specific  purpose,  which  the  party  receiving  had  undertaken  to 
fulfil,  but  had  not  done  so ;  and  the  Court  held  that  such  party  was 
bound  to  perform  his  contract,  and  that  the  assignees  might  recover  for 
the  non-performance,  because  the  bankrupt  might.     That  is  not  so 
here. 

WiGHTMAN,  J. — There  was  nothing  here  to  take  away  the  lien  of  an 
unpaid  vendor  upon  the  goods  not  yet  delivered.  While  the  bills  were 
running,  the  case  would  *be  different ;  but  here  the  bills  were  dis-  r^cqei 
honoured  before  there  had  been  a  delivery  of  the  goods  in  ^ 
question.  Then  the  vendor's  lien  attached;  it  did  not  dissolve  the 
original  contract ;  but  the  vendees  could  not  recover  the  value  of  the 
goods :  the  only  question  was,  whether  there  had  been  any  difference 
between  the  market  and  the  contract  price. 
Ebls,  J.,  concurred. 

Verdict  to  be  entered  for  plaintiffs  with  Is.  damages. 

Thai  th«  aceepUnoa  of  bUli  or  notei  by  Uie  Bromboftd,  7  Barr,  801.    The  rotarn  or  dis- 

▼endor,  does  not  amount  to  a  waiter  of  the  honour  of  the  purchaser's  notes  is  not  a  neees- 

right  to  hold  possession  or  to  stop  in  transitu  sary  preliminary  to  the  exercise  of  the  right  of 

In   CMO  of  the  insoWeney  of  the  Tendee,  see  stopfage:  Hv/s  e.  MoniUe,  14  Penna.  State 

NewhaU  e.  Vargas,  1  Shepley,  93;  Donath  v,  Kep  48. 
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DOE  on  the  demise  of  DAVID  DAVIES  v.  JENNET  DAVIES. 

May  2. 

DcTisor,  after  eluurging  L.,  of  which  he  wu  seised  ia  fee,  with  the  pajment  of  tn  snaaUy, 
devised  as  follows :  "  And,  subject  to  the  payment  of  the  said  annuity,  and  of  all  costs  sq<1 
charges  attending  the  recoTcry  thereof,  and  provided  by  said  son,"  J.,  derisor's  heir  at  bw, 
'*  shall,  when  requested  by  my  son  D.,  and  at  tiie  expense  of  the  said  D.,  effeetoaUy  eooTcy  aa4 
assure  unto  him,  the  said  D.,  his  heirs  and  assigns  for  ever,  free  from  all  manner  of  enesa- 
Iraneet,  all  that  messuage,"  Ac,  "  called  by  the  name  of  C,"  Ae,,  "  then  I  gire  and  devise  all 
and  siognlar  the  ikforesidd  messuages,"  Ac,  "  out  of  which  the  ssud  annuity  or  rentpeharKt  it 
to  be  issuing  as  aforesaid,  unto  him,  the  said  J.,  his  heirs  smd  assigns  for  ever.  Bot,  if  the 
said  J.  shall,  when  required,  as  aforesaid,  refuse  to  execute  such  a  conveystnoe  unto  the  sftid 
D.  and  his  heirs,  then  I  give  and  devise  the  said  messuages,"  Ac,  **  so  msuie  liable  to  the  paj- 
ment of  the  said  annuity,  unto  my  said  son  D.,  his  heirs  and  assigns  for  ever." 

J.,  at  the  devisor's  death,  was  seised  of  C.  in  fee  simple,  and  remained  so  till  his  own  death 
(twenty  years  after  that  of  the  devisor),  demising  C.  to  a  tenant  from  year  to  year;  whieh 
tenancy  continued  till  J/s  death.  J.  also,  at  the  devisor's  death,  entered  into  possssatos  of  L, 
and  held  it  till  his  own  death.  He  derised  all  his  property  to  his  wife.  D.,  after  J.'a  deaUu 
tendered  a  conveyance  of  C.  to  J/s  wife,  which  she  refused  to  execute.  No  tender  was  erer 
made  by  D.  to  J.  himself. 

Held,  first:  thai  an  estate  in  fee  in  L.  vested  in  J.,  as  heir  at  law,  immediately  upon  the  death 
of  the  testator,  liable  only  to  be  determined  by  his  refusing,  upon  D/s  request,  to  convey  C. 

Secondly,  that  the  tender  to  J.'s  devisee  by  D.,  and  her  refusal,  were  not  a  sufficient  tender  a&d 
refusal  within  the  intention  of  the  will ;  and  that  the  tender  should  have  been  made  to  J. 
himself. 

Thirdly,  that  J.  had  not  disqualified  himself  from  performing  the  condition  with  respect  to  ih« 
conveyance  of  C.  by  demising  it  to  a  yeso-ly  tenant,  it  appearing  that  the  tenancy  vai  in 
existence  at  the  time  of  the  devisor's  death. 

Ejectment  for  premises  in  the  parish  of  Llanjcil,  in  Merionethshire, 
^q.^^  The  declaration  contained  two  '^'demises  by  David  Davies;  tbe 
'^^  first  dated  11th  Jane«  1848 ;  and  the  second  31st  July,  1848. 

On  the  trial,  before  Talfoubd,  J.,  at  the  Merionethshire  Summer 
Assizes,  1850,  a  verdict  was  found  for  the  defendant,  subject  to  the 
opinion  of  this  Court  upon  a  case,  which  was  substantially  as  follows: 

Gabriel  Davies,  being  seised  in  fee  of  premises  in  the  said  parish  of 
Llanycil,  by  his  will,  dated  30th  July,  1828,  after  charging  the  said 
premises  with  an  annuity  of  50Z.,  payable  to  his  daughter  Ann  Roberts, 
devised  the  same  as  follows.     « And,  subject  to  the  payment  of  the 
said  annuity,  and  all  costs  and  charges  attending  the  recovery  thereof, 
and  provided  my  said  son  John  Davies"  (devisor's  heir  at  law)  <^  shall 
when  requested  by  my  son,  the  Rev.  David  Davies,  and  at  the  expense 
of  the  said  David  Davies,  effectually  convey  and  assure  unto  him,  the 
said  David  Davies,  his  heirs  and  assigns  for  ever,  free  from  all  maaner 
of  encumbrances,  all  that  messuage,  lands,  and  hereditaments,  called 
by  the  name  of  Gaeyngylliad,  situate  and  being  in  the  parish  of 
Trawsfynnydd  aforesaid  in  the  said  county  of  Merioneth  (lately  pv- 
chased  of  Wilson  Jones,  Esq.),  then  I  give  and  devise  all  and  singular 
the  aforesaid  messuages,  tenements,  lands,  hereditaments,  and  premises, 
out  of  which  the  said  annuity  or  rent-charge  is  to  be  issuing  as  afo^^ 
said,  unto  him,  the  said  John  Davies,  his  heirs  and  assigns  for  ever. 
But,  if  the  said  John  Davies  shall,  when  required  as  aforesaid,  refuse 
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to  execute  such  a  conveyance  unto  the  said  David  Davies  and  his  heirs, 
then  I  give  and  devise  the  said  messuages,  lands,  and  hereditaments,"" 
60  made  liable  to  the  payment  of  the  said  annuity,  unto  my  son  David 
Davies,  his  heirs  and  assigns  for  ever." 

The  said  Gabriel  Davies  died  on  2d  August,  1828,  so  seised  of  the 
said  Llanycil  estate.  At  that  time  the  *said  John  Davies  was  r^^qro 
seised  in  fee  of  the  said  Caeyngylliad  estate.  He  continued  so  *- 
seised  thence  up  to  the  time  of  his  death,  demising  the  same  to  one 
Epbraim  Griffiths  as  tenant  from  year  to  year,  and  dealing  with  the 
same  in  every  way  as  his  own.  Griffiths  occupied  the  said  estate  as 
such  tenant  for  twenty  years  next  before  the  death  of  the  said  John 
Davies.  On  the  death  of  Gabriel  Davies,  John  Davies  entered  into 
possession  of  the  said  Llanycil  estates,  and  continued  so  possessed  op 
to  the  time  of  his  death,  which  took  place  on  11th  June,  1848.  And, 
by  his  last  will  and  testament,  bearing  date  9th  October,  1840,  he  de- 
vised as  follows :  <<  I  give,  devise,  and  bequeath  all  my  real  and  all  my 
personal  estate  unto  my  wife,  Jennet  Davies,  her  heirs,  executors,  and 
administrators."  Upon  the  death  of  John  Davies,  the  said  Jennet 
Davies,  the  defendant,  entered  itito  possession  of  the  said  Llanycil 
estates,  and  also  into  possession  of  the  said  Caeyngylliad  estate,  and 
is  now  so  possessed. 

The  jury  found  that  the  said  David  Davies,  the  lessor  of  the  plain- 
tiff, never  requested  the  said  John  Davies  to  convey  to  him  the  said 
Caeyngylliad  estate ;  but  they  found  that  the  said  David  Davies  did, 
on  29th  July,  1848,  tender  to  Jennet  Davies  a  conveyance  of  the  said 
Caeyngylliad  estate  to  him,  and  that  she  refused  to  execute  it. 

The  conveyance,  so  found  by  the  jury  to  have  been  tendered  to  de- 
fendant, was  put  in  evidence  for  the  plaintiff.     After  reciting  the  will 
of  Gabriel  Davies,  the  possession  by  John  Davies  of  the  Llanycil  estate^ 
his  death,  and  that  defendant  was  then  in  possession  of  the  same,  it 
purported  to  convey  the  estate  called  Caeyngylliad  to  the  said  David 
Davies  in  fee  simple :  and  it  contained  *also  the  following  cove-  r^^qc j 
nants  on  the  part  of  the  defendant,  her  heirs  and  administrators :  *- 
That,  notwithstanding  any  act,  deed,  matter  or  thing  by  the  defendant, 
or  any  of  her  ancestors,  made,  done)  or  knowingly  permitted  or  suffered, 
she,  the  defendant,  had  then  good  power  to  grant,  convey,  and  release 
the  said  premises  thereinbefore  conveyed,  or  expressed  and  intended  so 
to  be,  unto  and  to  the  use  of  David  Davies,  his  heirs  and  assigns,  free 
from  encumbrances ;  and  that  defendant  and  her  heirs,  and  all  other 
persons  lawfully  or  equitably  claiming  through,  or  in  trust  for,  her  or 
any  of  her  ancestors,  would  at  all  times,  at  the  cost  of  D.  Davies,  his 
heirs  or  assigns,  make,  do,  acknowledge,  and  execute  all  such  acts, 
deeds,  conveyances,  and  assurances,  for  further  and  better  conveying 
and  assuring  all  the  premises  thereinbefore  conveyed,  or  expressed  and 
voi^  zvi.— 73  8  C 
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intended  so  to  be,  unto  and  to  the  uses  of  D.  Davies,  his  heirs  and  as- 
signs, as  by  him  or  them  should  be  reasonably  required. 

The  question  for  the  opinion  of  the  Court  was :  Whether,  upon  the 
construction  of  the  will  of  Gabriel  Davies,  and  under  the  circumstances 
hereinbefore  stated,  David  Davies,  the  lessor  of  the  plaintiif,  was,  at 
the  date  of  either  of  the  demises  hereinbefore  stated,  seised  of  such  an 
estate  in  the  said  Llanycil  estates  as  to  entitle  the  plaintiff  to  recover 
in  this  action.  If  this  Court  should  be  of  opinion  that  he  was,  the 
verdict  found  herein  was  to  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff.  If  this  Court  should  be  of  a  contrary  opinion,  then  the  ver- 
dict herein  to  stand. 

ShaptcTf  for  the  plaintiff. — First.  The  will  itself  does  not  fully  express 
the  intention  of  the  devisor,  which  clearly  was  to  give  to  David,  upon 
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the  death  of  the  ^devisor,  a  fee  in  the  Llanycil  estate,  deter- 


minable upon  the  conveyance  to  him  at  his  request,  by  John, 
of  the  Caeyngylliad  estate,  with  a  conditional  limitation  of  the  Llanycil 
estate  to  John  in  fee  upon  the  event  of  such  conveyance.  The  Court, 
in  giving  effect  to  the  will,  will  incline  to  treat  the  estate  and  heredita- 
ments of  Llanycil,  the  subject  of  the  devises,  as  vested,  and  will  not 
construe  as  a  condition  precedent  that  which  can  be  construed  as  a 
conditional  limitation.  Phipps  v.  Ackers,  3  CI.  &  Fin.  702,  9  CI.  &  F. 
583,  and  the  cases  which  are  there  recognised,  show  that  a  devise  like 
that  in  question  is  to  be  construed  as  giving  an  immediate  vested  inte- 
rest, subject  only  to  its  being  devested  by  a  particular  contingency, 
and  not  an  interest  to  be  created  by,  and  conditional  upon,  such  con- 
tingency. Bromfield  v.  Crowder,  1  New  B.  313,  and  Bradford  r. 
Foley,  1  Dougl.  63,  are  'decided  upon  the  same  principle:  and  in 
Fearne,  Cont.  Rem.  241,  many  cases  to  a  similar  effect  are  cited. 
Where  the  general  intention  is  clear,  the  Court  will  follow  it  in  con- 
struing an  ambiguous  clause;  Luxford  v.  Cheeke,  3  Lev.  125,  Jeffreys 
V.  Reynous,  6  Bro.  P.  C.  398  (2d  ed.),(a)  Smart  v.  Clark,  3  Russ.  865. 
Here  the  general  intention  was  to  keep  the  two  estates  in  separate 
hands.  If  the  proviso  as  to  the  refusal  to  convey  Caeyngylliad  is  to 
be  construed  as  a  condition  precedent  to  the  vesting  of  Llanycil  ia 
David,  David  would  not  have  taken  at  all  in  the  event  of  John  dying 
during  the  lifetime  of  the  devisor.  It  is  with  the  view  of  avoiding  pos- 
sibilities of  this  kind,  however  remote,  that  such  a  proviso  is  to  be  cob- 
*qrpn  stfu^d  as  a  conditional  limitation,  not  as  a  condition  '^'precedent 
^  The  adoption  of  that  principle  here  would  not  carry  the  doctrine 
beyond  the  admission  made  in  Doe  dem.  Taylor  v.  Crisp,  8  A.  &  £.  779 
(E.  C.  L.  R.  vol.  35).  The  express  devise  to  John  is  unintelligible,  if 
he  could,  without  such  devise,  take  simply  as  heir  at  law.  [Lord  CiiM?- 
BELL,  C.  J. — You  contend  that  it  amounts  to  an  absolute  disinheriting  of 
John,  the  heir  at  law,  if  there  should  be  no  request  or  tender  of  coavev- 

(a)  See  note  (k)  to  Fearne^  Cont  Rem.  50S. 
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ance.]  He  is  to  take  only  in  the  event  expressed ;  that  is,  the  convey- 
ance by  him  to  David  of  another  estate,  on  David's  request.  Lord 
Campbell,  C.  J. — Surely  the  devisor  meant  to  give  the  heir  at  law  the 
option  of  retaining  the  estate  by  conveying  another.]  That  may  have 
been  his  secondary  intention.  [Lord  Campbell,  C.  J. — The  question 
seems  to  be,  Whether  a  tender  to  John's  devisee,  and  a  refusal  by  her,  is 
the  same  thing  as  a  tender  to,  and  a  refusal  by,  John  himself.  I  under- 
stand you  to  contend  that  no  tender  or  conveyance  at  all  was  neces- 
sary, inasmuch  as  the  Llanycil  estate  was  already  in  David,  without 
any  condition.]  That  appears  to  be  the  proper  construction  of  the 
will. 

Secondly.  Assuming  the  request  and  tender  by  David  to  be  neces- 
sary to  vest  his  right,  the  time  for  the  tender  was  not  limited  to  the 
life  of  John ;  it  might  be  made  at  any  time  during  David's  own  life ; 
and  therefore  the  tender  to  John's  devisee  was  good.  The  defendant 
objected  to  the  covenant  in  the  conveyance  tendered,  that,  <<  notwith- 
standing any  act,  deed,  matter  or  thing  by  the  defendant,  or  any  of  her 
ancestors,  made,  done,  or  knowingly  permitted  or  suffered,"  the 
defendant  had  full  power  to  convey  "free  from  encumbrances."  That 
'^'applies  only  to  encumbrances  created  by  the  ancestors  of  the  r^qrY 
covenantor  ;.and  from  those  the  lessor  of  the  plaintiff  had  a  right  *- 
to  require  protection.  Fazakerley  v.  Ford,  1  A.  &  E.  897  (E.  C.  L.  R. 
vol.  28),  is  a  case  showing  the  necessity  for  such  a  covenant. 

Thirdly.     No  tender  of  a  conveyance  was  requisite,  John  having 
demised  the  estate  to  a  tenant  from  year  to  year,  and  having,  therefore, 
himself  put  it  out  of  his  power  to  convey  according  to  the  meaning  of 
the  will ;  that  is,  to  convey  "  free  from  all  manner  of  encumbrances ;" 
Littleton,  ss.  855,  356 ;  Com.  Dig.  Condition  (M  8) ;  Shepp.  Touchst. 
146.     [Lord  Campbell,  C.  J. — Upon  the  present  hypothesis,  when  do 
you  say  that  the  estate  first  vested  in  David  ?]    When  John  disqualified 
himself  from  conveying,  by  demising  to  a  yearly  tenant.    [Lord  Camp- 
bell, C.  J. — If  the  person  who  is  to  perform  the  condition  renders  the 
performance  impossible  himself,  that  is  tantamount  to  a  refusal  to  per- 
form.] David  was  entitled  to  an  immediate  conveyance,  upon  his  making 
'  the  request.  [Lord  Campbell,  C.  J. — Do  you  go  so  far  as  to  say  that,  if, 
after  the  devisor's  death,  John  had  demised  for  any  twenty-four  hours,  the 
other  estate  would,  eo  instanti,  have  been  transferred  to  David,  assuming 
that  it  was  not  in  him  before  ?]    That  is  the  legal  result.    [Wightman, 
J. — Does  it  appear  that  he  did  more  than  abstain  from  turning  out  the 
tenant  ?]  Fazakerley  v.  Ford  shows  that  that  would  be  tantamount,  as 
regards  the  present  point,  to  the  creation  of  an  encumbrance.     [Lord 
Campbell,  C.  J. — Can  you  call  a  tenancy  from  year  to  year  an  encum- 
brance 7]   It  is  so  considered  by  Littleton,  s.  866,  and  *by  Lord  r^gro 
CoKB  there ;   Co.  Lit.  221  a.     [Lord  Campbell,  C.  J. — ^But  ^ 
would  it  be  an  encumbrance  within  the  meaning  of  the  devisor  7]     Cole 
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V.  Sewell,  2  H.  L.  C.  186,  236,  and  Eno  v.  Eno,  6  Hare,  171.  180, 
show  that  wills  are  to  be  construed  upon  the  same  principle  aa  uceda. 
Cockerell  v.  Gholmeley(a)  is  an  instance  of  a  strict  construction  of  a  will, 
though  the  case  there  was  one  of  great  hardship :  and  here  the  effect 
would  be  to  carry  out  the  intention  of  the  devisor. 

Wehhy^  contrd.,  was  stopped  by  the  Court. 
f..  Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.     It  has  been  contended,  first,  that,  immediately 
upon  the  death  of  the  devisor,  the  Llanycil  estate  vested  in  David, 
subject  to  determination  upon  conveyance  by  John  to  him,  at  his  request, 
of  the  Caeyngylliad  estate.     That  clearly  was  not  the  intention  of  the 
testator ;  he  meant  to  give  to  John  the  option  of  retaining  that  which 
would,  without  any  devise  at  all,  have  vested  in  him  as  heir  at  law. 
The  construction  contended  for  would  amount  to  an  absolute  disinherit- 
ing of  the  heir  at  law.     As  to  the  second  point,  I  think  it  is  hardly 
very  seriously  contended  that  the  tender  to  the  devisee  of  John  was  a 
sufficient  tender.    It  is  clear,  upon  the  face  of  the  will,  that  ikA  refusal 
to  convey,  upon  which  the  Llanycil  estate  is  to  go  to  David,  must  be 
by  John  himself;  and  the  tender  should  therefore  have  been  made  to 
John  himself  in  his  lifetime.    It  has  further  been  argued  that  John,  by 
^Q.q^  continuing  to  demise  part  of  the  Caeyngylliad  ^estate,  had  dis- 
-*  qualified  himself  from  making  a  proper  conveyance,  and  that 
therefore  no  tender  of  a  conveyance  on  the  part  of  David  was  necessary. 
No  doubt,  if  he  had  actually  disqualified  himself  from  conveying,  there 
was  no  necessity  for  a  tender;  but  did  he  disqualify  himself  at  aQ? 
The  estate  under  his  hands,  as  far  as  we  can  see,  remained  in  exactly 
the  same  form  in  which  he  had  it  at  the  testator's  death.    The  doctrine 
which  has  been  cited  from  Littleton  is  undoubted  law :  in  the  case  of  a 
feoffment  upon  condition,  if  the  party  by  whom  the  condition  is  to  be 
performed  disable  himself  from  performing  it,  he  may  be  considered  as 
having  actually  refused  performance.     But  Littleton,  and  Lord  Coke 
in  his  Commentary,  speaks  only  of  the  case  of  a  feoffment  upon  condi- 
tion ;  how  can  the  doctrine  apply  to  a  will  ?    With  great  deference  for 
the  opinion  expressed  in  Cole  v.  Sewell,  2  H.  L.  C.  236, 1  cannot  ooe- 
sider  that  deeds  and  wills  are  to  be  construed  on  the  same  principles. 
In  the  latter  we  are  bound  to  look  primarily,  not  to  the  technical  ex- 
pressions, but  to  the  intention  of  the  testator.     Was  it  the  intentioit 
of  the  testator  in  the  present  case  to  include,  in  the  phrase  "  all  maa- 
ner  of  encumbrances,"  the  continuance  of  a  tenancy  from  year  to  year? 
Clearly  not.     But  more,  it  is  possible  that,  if  the  request  had  bea 
made  to  John,  Jdhn  might  have  obtained  a  surrender  of  the  estatt 
from  year  to  yew.    He  therefore  was  never  disqualified  from  conTejiii{- 
On  these  grounds,  judgment  must  be  for  the  defendant. 

(a)  In  Dom.  Proc  on  appeal  from  the  Bolb,  1  CL  A  7.  60;  tod  in  K.  B.  10  B.  4  C.  SM  CB. 
S.  L.  B.  voL  11), 
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■».  — " 

Patteson,  J. — I  entirely  concur  in  the  construction  of  the  will 
adopted  by  my  Lord. 

♦WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  Llanycil  p^Q/»/^ 
estate  vested  in  John,  as  heir  at  law,  upon  the  death  of  the  ^ 
testator;  and  it  is  clear  that  the  testator  intended  to  give  him  the 
option  of  retaining  it.  This  option  would  be  entirely  destroyed  if  we  were 
to  adopt  the  construction  which  has  been  contended  for,  and  hold  that 
the  estate  vested  in  David  immediately  upon  the  death  of  the  testator. 
It  is  said  that  John  had  put  it  out  of  his  power  to  convey  the  Caeyngyl- 
liad  estate  "free  from  all  manner  of  encumbrances,"  by  continuing  to 
demise  from  year  to  year.  But,  looking  at  the  intention  of  the  testa- 
tor, it  is  clear  he  never  could  have  meant  <<  encumbrances"  to  apply 
to  a  yearly  tenancy ;  of  which  a  surrender  might  have  been  obtained, 
if  necessary. 

Erls,  J. — ^I  also  am  of  opinion  that  the  estate  was  in  John,  as  heir 
at  law,  till  he  was  called  upon  to  perform  the  condition.  John  had  not 
done  any  act  that  disqualified  him  from  performing  the  condition :  his 
continuing  the  tenancy  from  year  to  year  was  not  equivalent  to  such 
an  act :  the  tenancy  might  have  been  got  rid  of. 

Judgment  for  defendant. 


♦WATKINS  V.  The  GREAT  NORTHERN  Railway  Com-  ^^^^^ 

pany.     may  2.  '• 

Case,  for  obitmcUoii  by  defendaDts,  a  Railway  Company,  of  plaintiff's  private  right  of  way.  No 
special  damage  was  alleged.  Plea,  justifying  nnder  the  special  Act  of  the  Company  (The 
Great  Northern  Railway  Act,  1846),  and  the  other  Acts  therewith  incorporated.  Keplication, 
tfaat  the  way  was  a  road  within  the  provisions  of  The  Railways  Clauses  Consolidation  Act, 
1845  (8  A  9  Vict  c.  20),  and  that  defendants  had  interfered  with  the  same  within  the  mean- 
ing of  that  Acl^  and  had  not  cansed  a  sofBcient  road  to  be  made  in  its  stead,  as  required  by 
the  Act 

Seld,  on  demurrer  to  the  replication,  that  The  Railways  Clauses  Consolidation  Act,  1845,  takes 
away  the  common  law  right  of  action  for  an  interference,  nnder  the  powers  of  a- railway  com- 
pany, with  a  private  right  of  way,  except  when  special  damage  has  been  sustained. 

Case.     The  first  count  charged  that,  before  and  at  the  several  times 
of  the  committing  of  the  grievances,  &c.,  plaintiff  was  in  possession  and 
occupation  of  a  certain  messuage,  and  dwelling-house,  with  the  appurte- 
nances, as  tenant  thereof  for  a  term  of  years,  whereof  divers,  to  wit, 
eighty,  years  are  unexpired ;  and  by  reason  thereof,  plaintiff,  before 
a^Tid  at  the  said  times  when,  &c.,  was  entitled  to  the  right  of  way  after 
xxientioned  over  the  road  after  alleged  to  have  been  interfered  with : 
^bat  is  to  say,  plaintiff  then  had,  and  of  right  ought  to  have  had,  and 
8  till,  &c.,  a  certain  way  from  and  out  of  the  same  messuage  and  dwelling- 
liouse  with  the  appurtenances,  unto,  into,  through,  over,  and  along  a 
oox-tain  other  close  and  private  way,  in  the  county  of  Middlesex,  to  within 
t-ixG  parish  of  Saint  Mary  Islington,  called  and  known  as  Almina  Road. 

c2 
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and  from,  along,  and  out  of  the  same,  unto  and  into  a  certain  oomiaoii 
public  Queen  8  highway  in  the  county  aforesaid ;  and  so  bad  again, 
from  the  last-mentioned  highway,  unto,  into,  through,  over,  aad.  along 
the  said  other  close  and  private  way  last  mentioned,  and  from  thence 
unto  and  into  the  said  messuage  and  dwelling-house  with  the  appuTt^ 
i^qpo-t  nances,  for  the  plaintiff  and  his  family  and  servants,  occiipiers  *of 

-'  the  same  messuage  and  dwelling-house  with  the  appartenances, 
and  for  others,  to  go,  return,  pass,  and  repass,  on  foot  and  with  horses, 
carts,  and  other  carriages,  every  year,  and  at  all  times,  &c.,  as  to  the 
same  messuage  and  dwelling-house,  with  the  appurtenances,  beloDgiog 
and  appertaining.     And  whereas  the  said  other  close  and  private  ^a; 
called  Almina  Road  abutted  upon,  and  led  in  a  straight  coarse  from, 
the  said  messuage,  &c.,  unto  and  into  the  said  common  public  Queens 
highway,  and  the  plaintiff,  as  such  occupier  as  aforesaid  of  the  said 
messuage,  &c.,  had,  by  means  of  the  said  first-mentioned  way  or  road, 
called  Almina  road,  a  direct,  ready,  and  commodious  way  from  the  said 
messuage,  &c.,  to  the  said  common  public  Queen's  highway,  which  same 
direct,  ready,  and  commodious  way,  and  the  use  thereof,  to  which  the 
said  plaintiff  was  so  entitled  as  aforesaid,  was,  before  and  at  the  said 
several  times  when,  &c.,  of  great  value  to  the  plaintiff^,  to  wit,  of  the 
value  of  500Z. :  Tet  the  defendants,  &c  (alleging  an  interference). 

Count  2.  That,  plaintiff,  before  and  at  the  time  of  the  committing, 
&c.,  was,  and  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 
of  the  said  messuage  and  dwelling-house,  with  the  appurtenances,  in 
the  first  count  mentioned ;  and,  by  reason  thereof,  plaintiff,  during  all 
the  time  aforesaid,  ought  to  have  had,  and  still  of  right,  &c.,  a  certain 
way,  that  is  to  say  the  way  described  in  that  count,  as  to  the  said 
messuage  and  dwelling-house  of  plaintiff  with  the  appurtenances  be- 
longing and  appertaining :  Tet  defendants,  well  knowing,  &c.,  but 
wrongfully  intending  to  injure  plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  use  and  benefit  of  the  said  last-mentioned  way,  whilst  plain- 
♦QR^i  ^^^  ^^^  ^^  ^possessed,  &c.,  and  so  entitled  to  the  said  way  ss 

^  aforesaid,  to  wit,  on  1st  January,  1848,  and  on  divers  other  days. 
&c.,  wrongfully  and  injuriously  stopped  up  and  obstructed  the  said  last- 
mentioned  way :  And  plaintiff,  by  means  thereof,  could  not,  during  the 
time  aforesaid,  nor  can  he,  have  or  enjoy  the  said  last-mentioned  iray^ 
as  he  of  right  ought  to  have  done,  and  otherwise  might  and  would  hare 
done,  and  hath  been  and  is  deprived  of  the  use,  benefit,  and  advaa- 
tage  thereof. 

Pica  to  the  second  count.  That  defendants  are  the  Company  incor- 
porated by  The  Great  Northern  Railway  Act,  1846  (9  &  10  Vict.  c. 
Ixxi.,  local  and  personal,  public),  and  the  promoters  of  the  undertaking 
therein  mentioned :  and  that,  before  and  at  the  time  of  the  passing  of 
the  said  Act,  certain  plans  and  sections  of  the  undertaking,  to  wit,  the 
railway,  therein  mentioned,  showing  the  line  and  levels  thereof,  and 
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also  books  of  reference  containing  the  names  of  the  owners,  lessees  and 
occupiers,  or  reputed  owners,  &c.,  of  the  lands  through  which  the  same 
was  intended  to  pass,  had  been  and  were  deposited  with  the  clerks  of 
the  peace  of  divers  counties,  and,  amongst  others,  with  the  clerk  of  the 
ueace  for  Middlesex.  That  the  said  close,  in  and  along  which  the  said 
way  in  the  last  count  mentioned  is  so  claimed  as  aforesaid,  was  in  the 
line  and,  upon  the  lands  delineated  on  the  said  plans,  and  described  in 
the  said  books  of  reference.  Whereupon  defendants  afterwards,  to  wit, 
on  the  days  and  times  in  the  last  count  mentioned,  for  the  purpose  of 
making  and  constructing  the  said  railway,  and  under  and  by  virtue  of 
the  powers  and  provisions  in  the  said  Act  and  in  the  Acts  of  Parliament 
therewith  incorporated  contained,  entered  upon  the  last-mentioned 
^alose,  and  did  then  make  and  construct  the  said  railway  in,  r«Q/>^ 
over,  and  across  the  same,  and  upon,  over,  and  across  the  said  ^ 
way,  doing  as  little  damage  as  could  be :  as  they  lawfully,  &c. :  and 
did  thereby  necessarily  stop  up  and  obstruct  the  said  way :  which  are 
the  same,  &c.  .  Verification. 

Replication.  That  the  said  way  in  the  last  count  and  in  the  plea 
mentioned  was  and  is  a  road  within  the  intent  and  meaning  of  The 
Railways  Glauses  Consolidation  Act,  1845; (a)  and  that  defendants, 
in  and  by  so  entering*  upon  such  close  in  the  plea  mentioned,  and  in  so 
making  and  constructing  the  said  railway  in,  over  and  across  the  same, 
and  upon,  over,  and  across  the  said  way,  rendered  the  same  way  impas- 
sable to  all  persons  whomsoever,  and  thereby  interfered  with  such  way 
within  the  intent  and  meaning  of  the  aforesaid  statute.  And  plaintiff 
further  says  that  defendants  did  not,  at  any  time  before  they  commenced 
such  operation  'as  aforesaid,  or  before  they  so  constructed  the  said  rail- 
way in,  over,  and  across  the  said  close  and  way,  cause,  nor  have  they 
hitherto  caused,  a  sufficient  road  to  be 'made  instead  of  the  road  so 
interfered  with  as  aforesaid.     Verification. 

General  demurrer.     Joinder. 

JPhipsoriy  for  the  defendants. — Upon  the  face  of  the  second  count, 
the  injury  complained  of  is  one  for  which  The  Railways  Clauses  Con- 
solidation Act,  1845,  provides  a  remedy  by  compensation,  in  sect.  16, 
the  ambunt  of  which  is  to  be  ascertained  in  a  manner  prescribed  by  the 
Btatute  itself.  The  plaintiff',  therefore,  is  confined  to  this  statutory 
remedy,  and  cannot  recover  at  common  law.  If  the  count  had  averred 
special  damage  by  the  Company's  interference  and  neglect  to  give  a 
substituted  *road,  he  might  then  have  brought  an  action,  under  r^cof^r 
sect.  55.(a)    But  no  special  damage  is  averred ;  and  the  plaintiff  ^ 

(a)  Stat  SAO  Vict  e.  20,  8.  55,  enacts  that,  «If  any  party  entitled  to  a  right  of  wny  over  any 
road  so  interfered  with  hy  the  Company  shall  suffer  any  special  damage  by  reason  that  the  Com- 
p&nj  shall  fail  to  onase  another  suflBcient  road  to  be  made  before  they  interfere  with  the  existing 
road,  it  shall  be  lawful  for  such  party  to  recover  the  amount  of  such  special  damage  from  the 
Oompany,  with  costs,  by  action  on  the  case  in  any  of  the  superior  Courts,"  and  that,  whether 
t%o  shall  have  sued  for  the  penalty  before  mentioned  (s.  54),  or  not;  and  without  prejudice  to  his 
ri^ht  80  to  do. 
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must  follow  the  course  prescribed  by  sects.  16,  43,  44,  wbicb  were 
framed  with  a  view  of  preventing  railway  companies  from  being 
harassed  by  actions  at  law,  and  of  giving  a  shorter  and  simpler  remedy 
to  the  aggrieved  parties.  It  is  consistent  with  the  count  that  the 
plaintiff  may  have  had  several  other  roads  besides  the  one  interfered 
with.  [Lord  Campbell,  C.  J. — If  the  power  be  conditional,  and  the 
conditibn  be  not  performed,  there  is  a  prim&  facie  right  of  action.] 
Regina  v.  Scott,  3  Q.  B.  543  (E.  C.  L.  R.  vol.  43),  is  distinguishable. 
That  was  a  case  of  indictment  against  a  railway  company  for  haTin^, 
under  the  powers  of  their  private  Act,  interfered  with  a  public  highway. 
But  the  Railways  Clauses  Consolidation  Act  creates  a  distinction 
between  private  and  public  roads,,  by  giving,  in  sect.  55,  a  peculiar  and 
exclusive  remedy  for  special  damage  in  respect  of  a  private  way. 

FortescuBy  contri. — ^It  has  been  assumed,  on  the  other  side,  that  the 
enactment  of  a  statutory  remedy  for  a  particular  class  of  injuries  takes 
away  the  common  law  right  of  action  in  respect  of  them.     That  is  not 
so.     When  both  the  particular  class  of  injuries  and  the  remedy  pre- 
scribed are  the  creatures  of  the  statute,  there  is  no  other  form  of  remedy 
*Qfifil  *^*^  *^**  which  the  statute  provides ;  *but  here  the  description 
^  of  injury  complained  of,  and  the  common  law  right  of  action  in 
respect  of  it,  existed  before  the  statute ;  the  statutory  remedy  is,  there- 
fore, cumulative  and  not  exclusive.     [Lord  Campbell,  C.  J. — ^A  stop- 
page of  a  public  highway  gave  a  right  of  action  at  common  law.]    It 
gave  the  right  of  action  to  any  party  showing  special  damage.     [Lord 
Campbell,  C.  J. — What  do  you  say  is  the  effect  of  sect.  55  ?]     Simply 
that,  where  there  is  special  damage,  the  plaintiff  may  sue  in  respect  of 
it.     [Lord  Campbell,  C.  J. — If  he  could  sue,  as  you  contend,  without 
special  damage,  a  fortiori  he  could  sue  when  it  did  exist.]     The  work 
of  course  cannot  be  executed  without  some  obstruction  being  produced : 
the  obstruction  itself  may  therefore  be  compatible  with  the  exercise  of 
the  statutory  powers :  but  sect.  55  provides  that,  although  this  be  so, 
still,   where  special  damage,  the  result  of  such  obstruction,  can  be 
shown,  an  action  will  lie.     [Lord  Campbell,  C.  J. — That  is  scarcely 
the  case  in  which  sect.  65  gives  the  remedy.]     There  is  no  right  to 
make  the  road  except  under  the  statute ;  and  that  right  is  conditional : 
the  condition  not  being  performed,  the  Company  are  not  within  the 
authority  of  the  statute,  and  can  no  more  justify  the  act  than  any  pri- 
vate individual  could.     There  is  no  instance  of  a  common  law  righ: 
being  taken  away  by  statute  except  by  express  words.     And,  before 
the  statute,  any  obstruction  of  the  road,  however  slight,  would  give  a 
right  of  action.     [Lord  Campbell,  C.  J. — The  case  described  in  sect. 
55  would,  at  common  law,  be  the  foundation  for  an  action ;  that  is 
where  the  Act  has  not  been  complied  with.]     It  is  rather  where  it  hu 
been  insufficiently  complied  with ;  the  clause  would  hardly  apply  to  a 
case  where  there  has  not  been  even  a  colourable  compliance. 
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*Phip9onj  in  reply. — ^No  doubt  the  language  of  sect.  65  is  rjnQ/.^ 
obscure ;  but  it  must  be  construed  with  a  view  to  the  general  *- 
bearing  and  effect  of  all  the  incorporated  statutes,  taken  as  a  code. 
The  only  complaint  in  the  replication  is,  that  a  sufficient  road  was  not 
substituted;  if  the  defendants  had  taken  issue  upon  that  fact,  the 
sufficiency  would  have  been  the  only  question  raised  at  the  trial. 
Crisp  V.  Bunbury,  8  Bing.  394  (E.  C.  L.  R.  vol,  21),  is  an  authority 
for  the  defendants. 

Lord  Campbell,  C.  J. — I  think  that  on  this  demurrer  the  defendants 
are  entitled  to  judgment.  They  have  certainly  done  wrong  in  stopping 
up  the  road  before  another  sufficient  road  is  made ;  but  the  question 
now  is.  What  is  the  remedy  for  that  wrong  ?  The  statute  has  provided 
a  remedy  by  compensation  according  to  the  statutory  mode :  has  the 
Legislature  gone  beyond  that,  and  confined  the  remedy  to  this  mode  ? 
If  it  has  not,  the  common  law  remedy  remains.  When  I  look  at  sect. 
55,  it  appears  to  me  to  indicate  a  clear  intention  that,  except  in  the 
case  where  there  is  special  damage,  the  statutory  remedy  is  to  be 
the  only  one.  What  could  be  meant  but  that  the  action  should  be 
be  maintainable  in  the  single  case  of  special  damage  being  suffered  ? 
Without  that  enactment,  there  would  have  been  a  common  law  remedy 
in  such  a  <:a8e :  must  not  the  section,  then,  be  understood  as  limiting 
the  remedy  by  action  to  the  single  case  where  special  damage  has 
been  suffered? 

Patteson,  J. — The  distinction  between  this  case  and  Regina  v.  Scott, 
3  Q.  B.  543  (E.  C.  L.  R.  vol.  43),  is  obvious.  That  case  was  tried 
four  years  before  the  passing  of  the  Railways  Clauses  Consolidation 
Act.  The  defendants  there  sought  to  show  that  *what  they  had  r^qnc. 
done  was  legal  within  sect.  97  of  the  special  railway  Act,  6  &  7  ^ 
W.  4,  c.  czi.  The  Company  were  bound,  at  their  own  expense,  to  make 
a  road  as  convenient  as  that  T^hich  they  obstructed ;  and  a  remedy  was 
provided  for  the  case  of  their  not  making  such  a  road.  The  Company 
not  having  made  such  a  road,  it  was  held  that  they  were  indictable  for 
the  obstruction  of  the  other,  because  they  had  not  done  that  which 
authorized  them  to  make  the  obstruction.  It  was  contended  that  they 
ought  to  have  been  indicted  for  not  making  the  new  road ;  but  after 
consideration  we  held  that  the  common  law  remedy  remained,  because 
they  had  not  established  a  title  to  make  the  obstruction.  But  here  the 
question  is,  whether  The  Railways  Clauses  Consolidation  Act,  1845, 
limits  the  common  law  right  of  action.  Sect.  16  gives  the  defendants 
power  to  construct  their  railway  across  the  road:  then  sect.  53  enacts 
that  in  such  case,  before  they  commence  the  operations,  they  shall  con- 
struct  a  sufficient  road,  to  be  substituted.  Then,  by  sects.  54,  55,  if 
they  do  not  construct  such  road  before  they  interfere  with  an  existing 
private  road,  they  shall  forfeit  202.  a  day  to  the  owner  of  such  road ; 
and  further,  if,  in  consequence  of  such  failure,  the  party  entitled  to  the 
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right  of  way  suffers  special  damage,  he  may  sue  in  an  action  on  the 
case,  whether  the  penalty  has  been  sued  for  or  not.  The  question  is, 
whether  these  three  sections  do  not,  in  effect,  oust  the  party  of  his 
common  law  remedy.  I  think  it  would  be  strange  if  we  did  not  so  con- 
strue them.  First,  tlere  is  a  general  power ;  then  the]:e  is  a  provisioa 
that,  on  exercising  such  power,  certain  things  are  to  be  done ;  and  that, 
if  they  are  not  done,  aiid  special  damage  accrue  in  consequence,  the 
Company  are  to  be  liable  to  be  proceeded  against  in  a  particular  mode, 
*f)Ml  *and  therefore  in  no  other.     The  plea  to  the  second  count  seta 

^  up  the  parliamentary  power ;  the  replication  shows  that  no  suf- 
ficient road  has  been  substituted,  but  does  not  show  special  damage. 
I  think  that,  as  the  true  construction  is  to  hold  the  right  of  action 
limited  except  in  a  particular  case,  and  that  case  is  not  shown  to  hare 
occurred,  the  defendants  are  not  liable  to  this  action. 

WiGHTMAN,  J. — The  plaintiff  makes  a  complaint,  not  showing  special 
damage ;  the  defendants  justify  under  the  Act.  The  Act  gives  them 
the  power  to  do  what  they  have  done,  provided  they  first  make  a  road; 
the  replication  says  that  they  have  not  made  such  road  :  and  the  ques- 
tion is.  Whether  the  action  is  maintainable  without  special  damage. 
No  doubt  the  plaintiff  is  entitled  to  compensation  ;  but  the  question  is, 
Whether  his  common  law  remedy  is  taken  away.  This  turns  on  sect. 
55 :  the  road  is  not  made ;  but  no  special  damage  is  done.  Mr.  For- 
tescue  says  that  the  common  law  right  of  action  is  not  taken  away,  for 
want  of  express  words  to  that  effect.  It  seems  to  me  that  it  is  taken 
away,  by  necessary  implication.  For,  if  without  special  damage  the 
plaintiff  could  maintain  the  action,  a  fortiori  he  could  do  so  with  special 
damage ;  and  then  the  provision  would  be  unnecessary.  Mr.  Fortescue 
suggests  that  sect.  55  applies  only  to  the  case  where  there  has  been  a 
road  made,  but  not  a  sufficient  one ;  I  think  it  cannot  be  so  confined. 

Erle,  J. — On  this  record  it  appears  that  the  defendants  have  ob- 
structed a  right  of  way  in  the  exercise  of  the  powers  given  them  under 
*Q7m  ®^**'  8  &  9  Vict.  c.  20 ;  *and  no  special  damage  appears  to  have 

^  been  done.  The  question  is.  Whether,  under  such  circumstances, 
an  action  on  the  case  is  maintainable.  Now,  sect.  6  enacts  that  the 
power  given  to  the  company  by  the  special  Act  shall  be  subject  to  the 
provisions  of  the  Lands  and  Railways  Clauses  Consolidation  Acts, 
1845 ;  and  that  all  owners  of  lands  which  are  injuriously  affected  shall 
have  full  compensation.  Then  follows  what  appears  to  me  absolutely 
to  take  away  the  common  law  right  of  action,  the  enactment  that, 
except  where  it  is  otherwise  provided  by  the  general  or  special  Act,  the 
amount  of  compensation  shall  be  ascertained  as  provided  by  The  liands 
Clauses  Consolidation  Act,  1845.  The  provisions  referred  to  give  the 
compensation  by  means  of  a  warrant  issued  to  a  jury,  and  other  modes 
different  from  a  common  law  action.  Then,  was  this  a  wrong  arising 
from  the  exercise  of  powers  given  by  the  Act  ?     The  Act  does  give 
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the  power  in  terms,  by  sect.  16.  Another  way  is  to  be  set  out,  but 
not  always;  only  where  there  is  damage  or  inoonvenience.(a)  For 
compensation  the  party  is  to  go  before  a  jury  or  umpire,  under  the 
Acts.  The  Company  are  liable  to  a  penalty  if  the  road  is  obstructed 
before  a  sufficient  road  is  substituted;  and,  furthermore,  the  party 
entitled  to  the  right  of  way  may  bring  an  action  if  he  su£fers  special 
damage.  He  now  claims  to  bring  an  action  without  having  suffered 
special  damage.  I  think  the  6th  section,  coupled  with  the  clauses  which 
provide  for  compensation,  expressly  takes  away  the  right  to  such  an 
action ;  and  sect.  55  takes  it  away  by  implication. 

Judgment  for  defendants. 

(a)  Sect  53. 


*In  the  Matter  of  an  Appeal  between  The  Churchwardens  and  r^tq^i 
Overseers  of  ST.  PANCRAS,  Appellants,  and  The  Church-  ^ 
wardens   and   Overseers   of    ST.   MARYLEBONE,   Respondents. 
May  8. 

Paup«r  was  conreyed  to  a  licensed  lanatio  asylum  in  parish  M.,  and  afterwards  adjudged  by 
justices  to  be  settled  in  parish  P. :  and  the  latter  parish  was  ordered  under  stat.  8  A  9  Vict.  c. 
126,  6.  62,  to  repay  to  the  overseers  of  M.  sums  paid  by  them  to  the  keepers  of  such  asylum 
fur  maintenance. 

Held  no  objection  to  piich  order,  that  the  asylum  is  part  of  the  workhouse  of  M.,  and  that  the 
keepers  are  the  physician  and  master  of  the  workhouse,  salaried  as  such  by  the  parish,  having 
no  beneficial  interest  iu  the  asylum,  and  accountable  to  the  parish  for  whatever  they  receive  or 
expend  as  such  keepers. 

» 

On  appeal  against  the  after-mentioned  order  for  repayment  of 
expenses  of  lodging,  maintenance,  &c.,  a  special  case  was  stated  for 
the  opinion  of  this  Court,  under  stat.  12  &  13  Vict.  c.  45,  s.  11. 

The  case  stated  that  Mary  Evans,  a  pauper  lunatic,  was,  by  order 
of  a  justice,  dated  14th  September,  1847,  "duly  directed  to  be  received 
into  the  house  of  John  Stewart  Allen,  M.  D.,  and  James  Jones,  keepers 
of  the  Licensed  Lunatic  Asylum  at  the  workhouse  of  the  said  parish 
of  Saint  Marylebone,  the  said  house  being  a  house  duly  licensed  for 
the  reception  of  lunatics,  and  the  County  Lunatic  Asylum  being  full." 

That,  by  an  order  of  two  justices,  dated  11th  May,  1850,  the  last 
legal  settlement  of  the  said  pauper  was  adjudged  to  be  in  the  parish 
of  St.  Pancras,  Middlesex.  And  that,  by  another  order  of  the  same 
date,  the  churchwardens  aid  overseers  of  St.  Pancras  were  ordered  by 
the  same  justice  to  pay  to  the  overseers  of  St.  Marylebone  in  the  said 
county  the  sum  of,  &c.  (expenses  incurred  by  St.  Marylebone  for  the 
examination  of  the  pauper  and  her  conveyance  to  the  licensed  house), 
and  22L  13«.  9d.,  "  being  the  moneys  paid  by  the  *said  over-  r^q-j.j 
s€ers  of  the  poor  of  the  parish  of  St.  Marylebone  to  the  said  J.  *- 
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S.  Allen  and  J.  Jones  for  the  lodging,  maintenance,"  &c.,  "  of  snch 
Innatic,  and  inenrred  within  twelve  calendar  months  previous  to  the 
date  of  the  said  last-mentioned  order."  Copies  of  the  three  orders 
were  annexed  to,  and  to  form  part  of,  the  case.  Counterparts  of  the 
orders,  with  the  requisite  additional  statements,  were  duly  served  on 
the  officers  of  St.  Pancras,  who  gave  notice  of  appeal. 

The  case  then  stated  that  the  said  J.  S.  Allen  and  J.  Jones  were, 
prior  to  and  at  the  time  of  the  making  of  the  said  order  for  the  recep- 
tion of  Mary  Evans  in  the  said  licensed  house,  and  still  are,  dulj  licensed 
and  empowered  by  the  Commissioners  in  lunacy,  pursuant  to  stat.  8  k 
9  Yict.  c.  100,  to  use  and  employ  the  said  house  and  premises  for  the 
reception  of  lunatics. 

The  sum  of  222.  13«.  9(2.,  mentioned  in  the  order  of  11th  May,  1850, 
was  actually  paid  by  the  overseers  of  'the  poor  of  St.  Marylebone  to 
the  said  J.  S.  Allen  and  J.  Jones  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  the  said  lunatic,  and  incurred  within  twelve  calendar 
months  previous  to  the  date  of  the  said  order. 

Although  the  licensed  house  is  under  the  exclusive  management  and 
eare  of  the  said  licensed  proprietors,  they  have  no  beneficial  interest 
therein,  the  said  J.  S.  Allen  being  the  resident  physician  to  the  infirm- 
ary of  the  workhouse,  and  the  said  J.  Jones  being  the  master  of  the 
worlihouse,  of  the  said  parish  of  St.  Marylebone,  and  both  paid  by 
salaries  by  the  said  directors  and  guardians  of  the  poor :  but  the  said 
sum- of  222. 13«.  9d.  was  actually  expended  in  the  lodging,  maintenance, 
&c.,  of  the  said  lunatic :  and  that  and  all  other  sums  received  by  them 
as  such  licensed  proprietors  of  the  said  house  and  expended  by  them  in 
^Q.o-i  the  lodging,  maintenance,  ^medicine,  clothing,  and  care  of  the 
^  pauper  lunatics  confined  in  the  said  house  are  duly  accounted 
for  to  the  directors  and  guardians  of  the  poor  of  St.  Marylebone. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  sum 
of  222.  13«.  9(2.,  so  paid  by  the  overseers  of  St.  Marylebone  to  the  pro> 
prietors  of  the  licensed  house,  was  paid  within  the  meaning  of  stat.  8 
&  9  Vict.  c.  126,(a)  s.  62,  the  order  of  11th  May,  1850,  was  to  be  con- 
firmed :  otherwise  to  be  quashed  so  far  as  it  directed  repayment  of  the 
said  sum  of  222.  13«.  9(2. 

Huddlestofiy  in  support  of  the  order  of  May  11th. — The  dispute  arises 
on  Stat.  8  &  9  Vict.  c.  126,  s.  62,  which  enacts  that,  when  a  lunatic 
sent  to  an  asylum,  registered  hospital,  or  licensed  house,  from  one 
parish,  is  adjudged  to  be  settled  in  another,  two  justices  may  order 
repayment  by  the  parish  of  settlement  to  the  first-mentioned  parish 
<<  of  all  moneys  paid  by  the  treasurer  of  the  guardians,  or  the  overseers 
of  such  first-mentioned  union  or  parish,  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  registered  hospital,  or  licensed  house  for  the 

(a)  Repealed  by  stat.  16  A  17  Vict  e.  97,  8. 1,  except  m  to  appoiatmenta  theretofore  mad^ 
a  ^U  done,  contracts,  Ac.    See  sect  97. 
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lodging,  maintenance,"  &c.,  «  of  such  lunatic,  and  incurred  within  twelve 
calendar  months,"  &c.  The  question  is  whether  the  payment,  here 
described,  by  the  overseers  of  St.  Marylebone  to  the  keepers  of  the 
licensed  house  was  a  payment  within  the  statute,  or  was  not  a  mere 
payment  to  themselves,  the  keepers  being  their  servants.  [Patteson, 
J. — The  question  seems  to  be  whether  «paid,"  in  the  statute,  means 
paid.]  That  is  so.  The  sum  was  in  fact  paid  to  the  keepers  for  the 
maintenance,  &;c.,  and  expended  by  them  for  that  ^purpose.  The  r^QfjA 
objection,  if  any,  is,  substantially,  that  it  is  inconvenient  to  per-  ^ 
mit  a  licensed  asylum,  in  which  a  lunatic  may  be  received  under  sect. 
48,  to  form  part  of  a  workhouse.  But  that  is  a  question  to  be  deter- 
mined by  the  Commissioners  in  Lunacy  under  stat.  8  &  9  Vict.  c.  100, 
6.  15,  and  which,  by  sect.  24  of  the  same  Act,  they  have  ample  means 
of  deciding. 

Ballantine,  contr&. — This  is  only  a  colourable  payment.  In  fact, 
the  parish  provides  for  the  paupei,  and  then  formally  lays  down  money 
for  the  expenses,  and  takes  it  up  again.  [Erlb,  J. — What  difference 
does  it  make  to  the  rate  payers  ?  In  substance  the  expense  has  been 
borne ;  and  in  form  a  payment  has  been  made.]  Stat.  8  &  9  Vict.  c. 
126,  ss.  2,  et  seq.,  which  directs  certain  steps  to  be  taken  for  erecting 
or  providing  an  asylum  for  each  county  or  borough  unfler  the  direction 
of  a  committee  of  justices,  clearly  contemplates  an  establishment  dis- 
tinct from  the  parish  workhouse ;  and,  throughout  the  Act,  the  lunatic 
asylum  is  evidently  considered  as  a  place  to  which  the  lunatic  will  be 
sent  from  the  parish.  The  supposed  asylum  here  is  no  more  than  a 
lunatic  ward  of  the  workhouse ;  and  the  question  is  whether  the  work- 
houses throughout  the  kingdom  may  be  turned,  into  lunatic  asylums. 
The  propriety  of  this  has  been  much  doubted ;  and  many  persons  have 
wished  to  have  the  opinion  of  the  Court  upon  it.  [Lord  Campbell,  C. 
J. — Does  anything  in  the  statutes  actually  forbid  it  ?]  There  is  no 
Express  provision. 

Lord  Campbell,  C.  J. — The  whole  question  is,  whether  this  be  an 
expense  which  the  Legislature  means  to  throw  upon  the  parish  of  set- 
tlement. All  the  requisites  pointed  out  by  stat.  8  &  9  Vict.  c.  126, 
have  been  "^fulfilled.  Whether  or  not  the  physician  and  master  r^cqy 
of  the  workhouse  ought  to  be  keepers  of  a  lunatic  asylum  at  the  ^ 
workhouse,  is  for  the  determination  of  the  Commissioners  in  Lunacy, 
not  of  this  Court.  If  there  be  an  objection,  the  Commissioners  should 
not  grant  the  license. 

Pattbson,  J. — ^AU  the  statutory  requisites  have  been  complied  with. 
The  state  of  things  objected  to  is  quite  unimportant  to  the  parish  of 
St.  Pancras* 

WiGHTMAH  and  Erlb,  Js.,  concurred.  Order  confirmed. 

8D 
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*  The  QUEEN  v.  The  Inhabitants  of  The  Township  of  OSSETT. 

MayZ. 

The  curate  of  a  dietriet  church  in  the  township  of  A.,  establielied  under  ttats.  5S  Q.  3,  e.  45,  and 
59  G.  3,  0.  134>  dismisaed  the  clerk  of  the  district  chorch,  and  appointed  T.  in  hia  stead.  T. 
eontinned  to  act  as  sneh  clerk  for  eight  years,  with  the  full  knowledge  of  the  Ticar  who,  dnring 
that  time,  held  the  cure  of  the  parish  in  which  part  of  the  district  laj.  At  the  time  of  the 
appointment,  the  vicar  denied  the  power  of  the  oorata  to  appoint;  but  he  took  no  further  or 
subseqaent  objection. 

Held,  on  appeal  against  an  adjudication  of  T.'s  settlement  in  another  township,  that  the  office 
was  %  pablie  annual  office  within  stat.  3  A  4  W.  A  M.  o.  11,  s.  6,  and  thAt  T.  acquired  a  settle- 
ment in  township  A. 

On  appeal  against  an  order  of  two  justices  (dated  19th  Febmajy, 
1849),  by  which  the  settlement  of  David  Townend,  a  lunatic  pauper  in 
the  asylum  at  Wakefield,  was  adjudged  to  be  in  the  township  of  Ossett 
in  the  West  Riding  of  Yorkshire,  and  maintenance  ordered,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

It  was  admitted  that  the  pauper  was  settled  in  Ossett,  unless  he  had 
gained  a  subsequent  settlement  in  the  respondent  township  by  being 

*Q7fi1  *PP^^^*®^  *^  ^^^  serving  *the  oflSce  of  clerk  of  Alverthorpe 
^  Church  in  that  township,  as  after  mentioned. 

The  respondent  township  of  Alverthorpe  with  Thomes,  which  consists 
of  the  hamlet  of  Alverthorpe  and  the  hamlet  of  Thornes,  is  in  the 
parish  of  Wakefield,  in  the  county  of  York  and  diocese  of  York ;  and 
the  said  Alverthorpe  Church  is  in  the  said  hamlet  of  Alverthorpe,  and 
was  erected  at  the  expense  of  the  Parliamentary  Commissioners  under 
stats.  58  G.  3,  c.  45,  and  59  G.  3,  c  134.  It  was  begun  in  1823  and 
completed  in  1826.  A  district  was  assigned  to  the  said  church  by  an 
order  in  counsel,  dated  19th  July,  1830,  which  was  duly  advertised;  and 
the  other  statutory  provisions  were  complied  with.  The  district  assigned 
comprised  the  whole  of  the  hamlet  of  Alverthorpe  and  part  of  another 
township  (Stanley  cum  Wrenthorpe)  also  in  the  same  parish  of  Wake- 
field, but  no  part  of  the  hamlet  of  Thornes.  The  hamlet  of  Thomes 
has  a  church  of  its  own,  to  which  it  is  assigned  as  an  independent 
district. 

In  1825,  the  Commissioners  duly  assigned  a  stipend  to  the  minister, 
and  a  salary  of  Ibl.  a  year  to  the  clerk,  of  Alverthorpe  Church,  to  be 
paid  out  of  the  pew  rents.  At  the  time  the  church  at  Alverthorpe  was 
built,  the  Rev.  Samuel  Sharp  was  and  still  is  vicar  of  the  parish  of 
Wakefield ;  and  he,  on  the  opening  of  the  said  church,  appointed  Benja- 
min Beaumont  to  be  clerk  thereof.  In  1826,  the  Rev.  Peter  Blackburn 
was  duly  appointed  by  the  Rev.  S.  Sharp  to  be  minister  of  the  said 
church,  and  was  duly  licensed  for  that  purpose.  In  the  spring  of  1828 
Mr.  Blackburn,  without  consulting  Mr.  Sharp  (as  Mr.  Blackburn  consid- 
ored  that  the  appointment  of  the  clerk  was  in  himself),  dismissed  the  v^i 
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verbally  *appointed  David  Town-  r^qrr^ 
church,  at  the  yearly  salary  of  ^. 


Beaumont,  the  then  clerk,  and 
end,  the  pauper,  clerk  of  that 
151,  Shortly  after,  the  Rev.  S.  Sharp,  as  Vicar  of  Wakefield,  told  Mr. 
Blackburne  that  he  had  no  right  to  dismiss  Beaumont  from  the  office 
of  clerk,  as  he,  the  vicar,  considered  the  right  vested  in  him.  No  steps, 
however,  were  taken  by  the  vicar,  or  by  Beaumont,  to  remove  the  pau- 
per and  reinstate  Beaumont.  The  pauper,  upon  such  appointment, 
began  and  continued  to  act  as  clerk  for  about  eight  years  from  the  time 
of  such  appointment,  when  the  minister  of  the  church  ceased  to  employ 
a  clerk.  During  the  whole  time  when  he  so  served  the  said  office  of 
clerk,  he  resided  with  his  family  in  the  hamlet  of  Alverthorpe  in  the 
respondent  township,  and  within  the  district  assigned  to  Alverthorpe 
Church. 

About  November,  1880,  Mr.  Blackburn  ceased  to  be  minister  of 
Alverthorpe  Church,  and  was  succeeded  by  the  Rev.  W.  T.  Alderson, 
who  was  duly  appointed  by  the  Rev.  Mr.  Sharp,  and  licensed.  There 
was  no  express  appointment  of  the  pauper  as  clerk  of  the  said  church, 
except  the  above-mentioned  appointment  by  Mr.  Blackburn  in  1828. 
Mr.  Alderson,  when  he  became  the  minister,  did  not  expressly  appoint 
the  pauper  to  be  clerk :  he  found  him  there,  acting  in  that  capacity, 
and  left  him  in  that  situation  when  he  ceased  to  be  minister,  in  1834. 
There  is  no  other  incumbent  of  Wakefield  parish  except  the  vicar. 
The  Rev.  James  Morant  was  appointed  curate  of  Alverthorpe  Church 
by  the  said  vicar  in  the  spring  of  1834,  and  duly  licensed  thereto  by 
the  Archbishop  on  25th  March,  1834.  Mr.  Morant  continued  curate 
of  Alverthorpe  Church,  and  performed  the  duties  for  several  years 
immediately  succeeding  his  appointment.  The  pauper  was  acting  as 
clerk  of  ^Alverthorpe  when  Mr.  Morant  was  appointed,  and  per-  r^qpjo 
formed  the  duties  of  clerk  of  that  church  during  all  the  time  ^ 
Mr.  Morant  was  curate.  Mr.  Morant  never  made  any  appointment  of 
the  pauper  as  clerk,  and  did  not  know  by  whom  he  had  been  appointed. 
^Neither  Mr.  Blackburn,  Mr.  Alderson,  nor  Mr.  Morant,  during  the 
respective  times  they  were  curates,  received  any  salary  from  the  vicar, 
or  out  of  the  endowment  of  the  vicarage ;  but  each  of  them,  during  the 
time  he  was  such  curate,  received  the  whole  of  the  stipend  assigned  to 
the  spiritual  person  for  the  time  being  appointed  to  serve  the  said 
church  by  the  assignment  of  September,  1825,  and  also  a  provision 
for  an  endowment  for  the  minister  for  the  time  being  of  Alverthorpe 
Church,  out  of  the  Queen's  Anne's  Bounty  fund.  Alverthorpe  Church 
never  had  any  separate  churchwardens  of  its  own,  the  churchwardens 
being  appointed  for  the  parish  of  Wakefield,  and  one  of  these  churcb- 
i/rardens  being  resident  in  the  townifhip  of  Alverthorpe,  and  being  con- 
sidered as  acting  for  and  representing  the  township  of  Thornes,  although 
in  fact  appointed  for  the  whole  parish  of  Wakefield. 

If  this  Court  should  be  of  opinion  that,  under  the  above  circum* 
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stances,  the  pauper  gained  a  settlement  by  the  execution  of  the  said 
office  of  clerk,  the  order  of  Sessions  and  the  order  of  justices  were 
to  be  quashed:  if  the  Court  should  be  of  a  contrary  opinion,  to  be 
confirmed. 

Paihley  and  Hardy,  in  support  of  the  order  of  Sessions. — The  pau- 
per did  not  «  execute  any  public  annual  office"  for  one  year,  within  the 
meaning  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  6.  His  office,  assuming  that 
he  was  entitled  to  hold  it,  was  only  quoad  sacra.  [Lord  Campbell,  C. 
*Q7Q1  '^' — ^^  7^^  contend  that  the  office  of  parish  clerk  is  not  *within 

^  the  meaning  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  6  ?]  That  is  a 
different  tenure ;  here  the  pauper  was  not  parish  clerk,  in  which  case 
his  office  would  have  been  in  the  nature  of  a  freehold,  but  merely  a 
kind  of  assistant  to  the  curate  of  the  district  church.  Under  sect.  12 
of  stat.  59  6.  3,  c.  134,  the  rights  of  incumbent  of  the  parish,  as  such, 
including  his  right  to  appoint,  cease  with  the  death  of  the  existing 
incumbent,  which  might  happen  in  less  than  a  year  after  the  pauper's 
appointment :  his  office,  therefore,  cannot  properly  be  called  an  annual 
one.  [Lord  Campbell,  C.  J. — Then  your  objection  is  founded,  not  on 
the  functions  of  his  office,  but  on  the  tenure  ?J  That  is  one  objection. 
The  office  of  curate  has  been  held  not  to  be  within  the  statute ;  Bex  v. 
Over,  Burr.  S.  C.  746,  Bex  v.  Wantage,  2  East,  65.  [Erle,  J.— Was 
not  that  because  the  office  might  determine  in  less  than  a  year  ?]  The 
judgments  appear  to  rest  also  on  the  ground  that  it  was  not  an  office 
at  all.  But  the  other  ground  of  objection  applies  to  the  present  case 
as  well.  [Lord  Cambpell,  C.  J. — He  is  appointed  by  the  year.  I  do 
not  see  that  any  objection  can  be  raised  to  the  tenure ;  the  question  is 
rather  as  to  the  functions  of  the  office.] 

Next,  the  office  which  the  pauper  holds  cannot  properly  be  called  a 
<<  public*'  office  within  the  meaning  of  the  statute.  There  is  not  that 
sort  of  notoriety  -which  the  Legislature  intended  should  attach  to  an 
annual  office  in  order  to  give  the  holder  a  settlement.  The  office  can- 
not be  strictly  said  to  have  been  executed  In  either  the  <<town  or  parish*' 
of  Wakefield;  it  was  executed  within  a  district,  part  of  which  only 
♦Q5^01  ^^  ^^^^^  ^^^  parish  in  question,  the  ^remainder  being  in  another 

^  which  also  supports  its  own  poor.  The  district  church  (with  the 
exception,  of  course,  of  the  free  seats)  is  not  open  to  the  whole  of  the 
parish;  and  the  office,  therefore,  has  not  at  all  events  a  notoriety 
throughout  the  whole  parisL  [Lord  Campbell,  C.  J. — The  holder  of 
it  proclaims  the  banns  of  parties  within  the  parish.  Wightmak,  J. — 
A  collector  of  the  land  tax  has  been  held  to  be  within  the  8tatute.(a) 
He  need  not  be  collector  within  the  parish  in  the  strict  meaning  of  the 
word :  the  exercise  of  his  office  there,  among  other  places,  would  give 
it  sufficient  notoriety.]  On  the  other  hand,  a  governor  of  a  parochial 
union  workhouse,  under  stat.  22  G.  3,  c.  83,  and  an  organist  of  a  parisk 

(a)  Rex  V.  Hunmond,  2  Bott.  179,  PL  ^^j  ^th  ed. 
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charch,  have  been  held  not  to  come  within  the  meaning  of  the  statute.(a) 
Rex  V.  Amlwch,  4  B.  &  C.  767  (E,  C.  L.  R.  voL  10),  must  be  admitted 
to  be  an  authority  against  the  order  of  Sessions.  [Lord  Campbell, 
C.  J. — But  for  that  decision  I  should  be  disposed  to  consider  this  the 
strongest  point  on  the  side  of  the  respondents.] 

Farther,  assuming  the  office  to  be  a  « public  annual  office*'  within 
the  statute,  the  pauper  was  not  properly  appointed.    [Lord  Campbell, 
C  J. — Can  we  enter  into  that  question,  as  if  we  were  on  a  quo  war- 
ranto ?]     In  questions  of  settlement  gained  by  holding  an  office,  the 
Court  has  entered  into  the  question  of  the  validity  of  the  particular 
appointment.  [Lord  Campbell,  C.  J. — Here  the  pauper  was  appointed, 
at  all  events,  with  the  fall  knowledge  of  the  vicar.]   The  Sessiolis  have, 
by  implication,  found  that  he  was ;  it  is  open  to  this  Court  to  negative, 
by  implication  also,  the  fact  of  such  ^knowledge.     It  certainly  r^cooi 
appears  that  the  vicar,  many  years  ago,  objected  to  the  appoint-  ^ 
ment,  thoagh  he  took  no  other  steps.     [Wiohtman,  J. — His  objection 
was  rather  to  the  dismissal  of  the  predecessor.]     The  vicar  himself 
ought  to  have  appointed.     [Lord  Campbell,  C.  J. — Is  it  not  sufficient 
if  he  suffers  the  curate  to  appoint,  and  the  appointment,  when  made, 
to  stand  ?]     Not  where,  as  in  the  present  case,  the  right  of  appoint- 
ment is  given  to  him  by  statute ;  when  a  statute  gives  such  a  right,  the 
mere  waiving  of  any  objection  by  the  party  having  the  right  will  not 
render  valid  an  appointment  not  actually  made  by  him ;  Roberts  v.  Price, 
4  Com.  B.  281  (E.  C.  L.  B.  vol.  56),  Rex  v.  Stogursey,  1  B.  &  Ad.  795 
(E.  C.  L.  R.  vol.  20).     The  clerk  is  rather  the  officer  of  the  incumbent 
of  the  parish  than  of  the  incumbent  of  the  district  church ;  King  v. 
Alston,  12  Q.  B.  971  (E.  C.  L.  R.  vol.  64) ;  see  p.  982.     The  law  has 
always  looked  closely  to  the  formality  of  appointments  to  offices  creating 
a  settlement  under  stat.  3  &  4  W.  &  M«  c.  11,  s.  6 ;  Rex  v.  Newmarket, 
St.  Mary,  8  A.  &  E.  151  (E.  C.  L.  R.  vol.  80),  is  an  instance.     Sect. 
29  of  Stat.  59  G.  8,  c.  134,  enacts  that  the  clerk  in  every  district  church 
shall  be  appointed  annually  by  the  <<  minister"  of  such  church.     And, 
as  sect.  12  in  effect  enacts  that  the  person  who  is  incumbent  of  the 
parish  at  the  time  ojf  the  establishment  of  the  district  church  shall  be, 
to  all  intents  and  purposes,  minister  of  such  district  church  till  his 
death,  it  is  dear  that  the  only  person  properly  authorized,  under  the 
statute,  to  appoint  in  the  present  case  was  the  then  vicar.     In  fact, 
neither  was  the  pauper  here  regularly  appointed,  nor  bis  predecessor 
regularly  dismissed. 

ffaU  and  Piekering^  contri,  were  not  heard. 

"^Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  pauper  r^c^of^ 
acquired  a  settlement  in  the  respondent  township  under  stat.  3  ^  "^ 
&  4  W.  jt  M.  c.  11,  8.  6.  The  office  in  question  is  made  an  annjial  ona 
b J  the  Act :  so  far,  therefore,  there  is  no  objection.    As  to  tlU;  fonc^ 

(a)  See  Archbold's  Poor  Uw,  666  (7tli  ed.), 
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tions :  they  are  the  same  as  those  of  a  parish  clerk ;  and  it  nas  been 
decided  that  that  ofSce  does  confer  a  settlement  under  the  Btatuto. 
The  office  is  also  clearly  a  public  one  within  the  meaning  of  the  Act: 
indeed  no  one  in  the  district  is  more  likely  to  be  seen  and  noticed  than 
the  person  holding  sach  office.  There  is  no  analogy  between  his  posi- 
tion and  that  of  a  parish  organist,  who  is  scarcely  seen  at  all.  Tbe 
objection  raised  upon  the  fact  that  all  the  district  is  not  ivithin  the 
parish  has  not  been  pressed.  As  to  the  appointment :  if  it  could  be 
shown  that  the  pauper  had  usurped  the  office,  and  had  continued  to 
exercise  it  illegally,  I  should  have  held  that  the  mere  fact  of  such 
exercise  did  not  confer  a  settlement.  '  But  that  is  not  the  case  here: 
he  held  the  office  with  the  full  knowledge  of  the  vicar,  and  without  anj 
objection  being  made  by  him,  for  many  years.  If,  therefore,  the  Ticar 
did  not  originally  appoint,  he  must  be  held  to  haTO  ratified  the  appoint- 
ment when  made. 

Pattbson,  J. — In  Rex  v.  Stogursey,  Lord  Tbntkbden  expressed 
some  doubt  whether  the  office  of  parish  clerk  was  a  public  annual  office 
within  Stat.  3  &  4  W.  &  M.  c.  11,  s.  6 ;  but  added  that,  although  there 
might  be  a  difference  between  that  statute  and  stat.  9  &  10  W.  3,  c. 
^q^n-.  11,  the  pauper,  in  the  case  then  before  the  Court,  *wa8  in  fact 
^  never  placed  in  the  office  at  all,  not  even  a  colourable  appoint- 
ment having  been  made.  Here  the  pauper  is  put  into  office  by  the 
curate ;  the  vicar  remonstrates,  but  does  not  follow  up  his  objection ; 
and  the  pauper  continues  to  hold  office  for  many  years.  I  think  that, 
under  these  circumstances,  he  must  be  held  to  be  properly  in  office  at 
last,  if  he  was  not  so  at  first.  Bex  v.  Bobbing,  5  A.  &  £.  682  (E.  C. 
L.  B.  vol.  31),  is  an  authority  in  favour  of  such  an  inference. 

WiGHTMAN,  J.-— The  only  point  in  the  present  case  upon  irhich  i 
question  could  be  raised  is  that  with  respect  to  the  appointment.  In 
Bex  V.  Stogursey,  1  B.  &  Ad.  795  (£.  C.  L.  B.  vol.  20),  there  ^vaa  no 
appointment  of  any  kind,  nor  any  subsequent  ratification ;  the  Court 
remarked  that  there  was,  in  fact,  no  execution  of  the  office ;  and  it  i^ 
observed,  at  the  same  time,  that,  if  any  ratification  had  taken  place^  & 
settlement  might  have  been  acquired.  In  the  present  case  the  ticv. 
though  be  objected  to  the  appointment  by  the  curate,  made  no  final 
objection  to  the  pauper's  holding  under  it ;  and  I  think  the  vicar  mns; 
therefore,  be  considered  as  having,  in  effect,  ratified  the  appointment. 

Erle,  J. — ^I  am  of  opinion  that  this  is  a  public  annual  office  i^itla 
the  statute.  The  pauper  was  appointed  to  it  by  a  per&on  who  bad  no 
right  to  appoint ;  but  the  fact  of  the  vicar,  who  had  tbe  right,  nc: 
making  any  ultimate  objection  must  be  considered  as  amounting  to  i 
ratification.  Order  of  sesaioDS  quashed. 


^ 
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♦COLLETT  r.  The  LONDON  and  NORTH  WESTERN  Rail-  ^gg^ 

way  Company.     Mat/  6.  *- 

Deelanlion  in  ease  alleged  U>at  defendante  were  the  proprietors  of  The  London  A  North  Western 
Railway,  and  of  certain  carriages,  Ac,  used  bj  them  on  the  same ;  that  the  mails  from  L. 
to  T.,  among  others,  had  been  required  to  be,  and  were,  carried  by  defendants  in  and  on  the 
said  railway,  ponnaat  to  stat  1  A  2  Vict^  e.  08 :  that  plaintiff  was  an  offioer  of  the  Post  Offieo 
whom  the  Postmaster-General  had  reasonably  required  defendants  to  earry  and  convey  in 
and  npon  the  carriage  conveying  the  said  mails,  and  defendants  were  then  carrying  and  con- 
▼eying  plaintiff,  as  raeh  oAeer,  in  a  carriage  of  defendants  on  the  said  raUway,  in  whieh 
carriage  the  mails  were,  and  plaintiff,  then  being  such  offieer,  and  as  sneh  officer,  was  law- 
fully in  the  said  carriage :  and  thereupon  it  became  the  duty  of  defendants  to  nse  proper 
care  and  skill  in  carrying  and  conveying  plaintiff:  yet  defendants  did  not  use  due  and  proper 
care  and  skill  in  carrying  and  conveying  plaintiff,  but  negleeted  so  to  do ;  and  took  so  little 
care,  and  so  negligently  and  unskilfully  conducted  themselves  in  and  about  the  carrying  and 
conveying  plaintiff,  and  in  conducting,  Ac,  the  carriage  in  which  he  then  was  as  aforesidd,  and 
the  engine  and  other  carriages  on  the  said  railway,  that  the  said  cafriage  received  a  concussion, 
whereby  plaintiff  was  injured,  Ac.  (allegation  of  special  damage). 

Held,  on  demurrer,  that  by  stat  1  A  2  Vict.  c.  98,  a  duty  was  imposed  on  defendants  to  us^ 
proper  care  and  skill  in  conveying  plaintiff,  as  alleged  in  the  declaration,  and  that  they  were 
liable  to  plaintiff  in  an  aetion  on  the  case  for  injury  sustained  by  him  throagh  their  neglect  to 
nse  such  care  and  skill. 

Casb.     The  declaration  charged  that  whereas  the  said  Company, 
before  and  at  the  time  of  the  committing  of  the  grievances,  &c.,  were 
the  owners  and  proprietors  of  the  London  &  North  Western  Railway, 
and  of  certain  carriages  and  locomotive  engines  used  by  them  for  the 
carriage  and  conveyance  of  passengers,  goods  and  chattels  npon  and 
along  the  said  railway  from  London  to  divers  other  places,  and,  among 
Buch  places,  to  Tamworth,  and  from  the  places  aforesaid  to  London,  for 
hire  and  reward  to  them,  &c.     And  that,  before  and  at  the  time  of  the 
committing,  &c.,  to  wit,  on,  &c.,  the  mails  or  post  letter  bags  from  Lon- 
don to  Tamworth,  among  others,  had  been  required  to  be,  and  were, 
carried  by  defendants  in  and  on  the  said  railway,  pursuant  to  the  pro- 
visions of  an  Act  of  Parliament  entitled  «<An  Act  to  provide  for  the 
conveyance  of  the  '^'mails  by  railways  :"(a)  that  plaintiff,  before  r^tqor 
and  at  the  time,  &c.,  was  an  officer  of  the  Post  Office,  whom  the  ^ 
Postmaster-Qeneral  had  reasonably  required  of  the  defendants  that 
they  should  take  up,  carry,  and  convey  in  and  upon  the  carriage  con- 
veying the  said  mails  or  post  letter  bags,  and  defendants  had  then  taken 
up  and  were  then  carrying  and  conveying  plaintiff  as  such  officer  in  and 
upon  a  carriage  on  the  said  railway,  in  which  carriage  the  said  post 
letter  bags  then  were ;  and  plaintiff,  then  being  such  officer,  and  as  such 
officer,  then  was  lawfully  in  and  on  the  said  last-mentioned  carriage  as 
BVLcih,  officer :  And  thereupon  it  became  and  was  the  duty  of  defendants 
to  use  due  and  proper  care  and  skill  in  and  about  the  carrying  and  con- 
vey^ing  plaintiff:  Yet  defendants,  not  regarding  their  said  duty  in  that 
belialfy  did  not  use  due  and  proper  care  or  skill  in  and  about  the  carry- 
ing and  conveying  the  plaintiff,  but  omitted  and  neglected  so  to  do,  and 

(a)  1  A  2  Vloft.  e.  98. 
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then  took  so  little  and  such  bad  care,  and  so  negligently  and  nnskilfallT 
condacted  themselves  in  and  about  the  carrying  and  conveying  pUin- 
tiff  in  his  said  journey,  and  in  conducting,  managing,  and  directing  the 
carriage  in  which  plaintiff  then  was  as  aforesaid,  and  the  engine  to 
which  the  same  was  then  attached,  and  certain-  other  carriages  of  the 
defendants  then  on  the  said  railway,  and  the  said  railway  itself,  that, 
by  means  of  the  premises,  and  by  and  through  the  mere  carelessness, 
negligence,  and  improper  conduct  of  defendants  in  that  behalf,  the  said 
engine  which  was  then  drawing  the  said  carriage  in  which  plamtiff  iras 
such  passenger  was  run  and  driven  with  great  violence  upon  and  against 
*<^AfM  ^  ^^^^^^^  other  *train  of  the  defendants,  then  being  negligently, 
^  carelessly,  and  improperly  on  and  upon  the  said  railway  in  the 
way  of  the  said  first-mentioned  engine ;  and  thereby  the  sadd  carriage 
in  which  the  plaintiff  then  was  such  passenger  received  a  sudden  and 

yviolent  concussion,  and  the  plaintiff  thereby  became  and  was  thrown 
and  cast  with  great  violence  upon  and  against  divers  parts  of  the  said 
last-mentioned  carriage,  &c.,  whereby  plaintiff  not  only  became  andiras 
greatly  hurt,  &c.     Damage  general  and  special  was  then  averred. 

Demurrer,  assigning  for  causes :  That  it  is  not  stated  with  certainty 
that  the  Railway  was  a  public  railway,  or  a  railway  over  or  in  respect 
of  which  the  public  had  any  right  or  interest,  or  that  defendants  were 
public  or  common  carriers ;  or  how  or  by  whom  the  said  supposed  mails 
or  post-ofiSce  bags  had  been  required  to  be  carried  by  the  defendants; 
or  that  any  and  what  facts  existed  under  or  by  virtue  of  which  the  sud 
mails  or  post-office  bags  had  been,  or  could  be  required  to  be,  or  were, 
carried  by  the  defendants  pursuant  to  the  supposed  statute ;  or  what 
kind  of  officer  of  the  Post-Office  the  plaintiff  was  before  or  at  the  time 
of  the  committing,  &c. ;  or  by  what  right  or  authority,  or  on  what 
grounds,  the  Postmaster-General  had  required  of  the  defendants  as  in 
the  declaration  mentioned,  or  what  facts  existed  giving  the  PostmasteT- 
General  such  right  or  authority ;  or  how,  or  under  what  facts,  or  bj 
reason  of  what  grounds  or  circumstances,  the  Postmaster-General  hid 
reasonably  required  as  in  the  declaration  alleged ;  and  that  the  said 
allegation  of  <<  reasonably  required"  is  a  conclusion  of  law  without  ent 
ficient  premises ;  and  that  the  facts  and  circumstances  from  which  the 
*Q»71  ^^^^  supposed  duty  in  the  declaration  mentioned  is  supposed  to 
-^  "^have  arisen  or  did  arise  are  not  'stated  with  sulBeient  or  any 
certainty:  and  that  the  declaration  is  in  other  respects,  ftc.    Joinder. 
Cowlingy  for  the  defendants. — The  Company  have  entered  into  do 
contract  with  the  plaintiff:  if  there  be  a  contract,  it  is  between  the 
Company  and  the  Postmaster-G^eral,  and  arises  under  the  provisioas 
of  Stat.  1  &  2  Viet.  c.  98.    [Ldrd  Campbbll,  C.  J. — ^There  is  of  eoone 
a  duty  cast  ttpon  the  Company  to  carry  safely  whatever  they  are  bound  br 

-  stutnte  to  oarry  at  all.]    The  question  is :  To  whom,  and  in  respect  of 
whom,  is  that  duty  to  be  performed  ?    Here  is  a  dutj  arising  from  aa 
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implied  contract,  as  frem  the  express  contract  in  Boorman  v.  Brown,  3 
Q.  B.  511  ;(a)  and,  that  contract  being  with  the  Postmaster-General,  it  is 
towards  him  that  the  duty  to  carry  safely  is  to  be  observed.     By  sect. 
1  of  Stat.  1  &  2  Vict,  c-  98,  the  arrangements  for  the  conveyance  of 
the  mails  are  to  be  made  by  the  various  railway  companies  to  the  satis- 
faction, and  subject  to   the  regulation,  of  the  Postmaster-General. 
Sect.  6  declares  him  to  be  the  person  who  is  to  remunerate  the  com- 
panies ;  and  by  sect.  8  he  has  the  power  of  determining  their  services 
at  six  months'  notice.     The  Company,  therefore,  under  the  statute, 
enter  into  an  implied  contract  to  carry  safely  according  to  the  directions 
of  the  Postmaster-General.     There  is  no  allegation  that  the  defendants 
did  not  do  this.     [Lord  CahpbslIi,  C.  J. — Could  it  be  said  that  the 
sheriflf  of  the  county,  who  has  to  convey  the  Judges  of  assize,  enters 
into  a  contract  with  *them  to  carry  them  safely  ?    £rle,  J. —  r^aQQ 
In  Langridge  t^.  Levy,  2  M.  &  W.  519,t  an  action  was  brought  ^ 
in  the  form  of  case,  upon  a  breach  of  duty  arising  out  of  an  implied 
contract,  and  the  plaintiff  recovered.     On  error  in  the  Exchequer 
Chamber(i)  the  judgment  was  afBrmed.     The  contract  there  was  not 
directly  with  the  plaintiff;  but  the  plaintiff  recovered  because  the 
defendant  knew  that  the  plaintiff  was  to  use  the  article  Bold  which  did 
the  mischief.]    There  was  no  such  knowledge  here.     Lx  Howard  v. 
Shepherd,  9  Com.  B.  297, 822  (E.  C.  L.  B.  vol.  67),(c)  it  was  intimated 
that  the  plaintiff's  right  of  action  in  Levy  v.  Langridge,  4  M.  &  W. 
337,t  rested  on  the  actual  fraud  practised  by  the  defendant :  in  that 
view  the  case  is  inapplicable  to  an  action  arising  upon  contract.     If 
this  were  a  contract  with  each  person  in  the  service  of  the  Postmaster- 
General  who  makes  use  of  the  Company's  carriages,  the  Company 
-would  be  placed  in  a  situation  of  great  hardship.     They  would  be  liable 
to  an  action  from  each  one  of  them  who  happened  to  suffer  any  damage 
-while  in  the  carriages.     [Lord  Campbell,  C.  J. — ^You  admit  that  it  is 
their  duty  to  carry :  is  it  not  their  duty  to  carry  safely  ?]    It  would 
be  manifestly  unfair  to  make  the  Company  liable  for  accidents  which 
perhaps  might  occur  from  the  improper  manner  in  which  the  persons 
in  question  made  use  of  the  conveyance  provided.     [Lord  Campbell, 
O.  J. — Of  course,  if  the  accident  occurred  through  the  plaintiff's  own 
negligence,  he  would  have  no  right  of  action.     Wiohtman,  J. — Suppose 
^he  averment  here  had  been  that  it  was  the  duty  of  the  Company  to 
earry  with  due  *skill  according  to  the  orders  of  the  Postmaster-  r^^qoq 
Ocneral.]     The  defendants  would  not  have  had  a  locus  standi.  ^ 
Xiut  here  it  does  not  appear  that  they  did  not  carry  with  due  skill 
a^ccording  to  the  orders  of  the  Postmaster-General.     There  is  nothing 

(a)  In  Eich.  Cb.,  reTorsing  the  judgment  of  Q.  B.  in  Boorman  r.  Brown.    Judgment  of  Bxrh. 
O^li.  affirmed  in  Dom.  Proo.  Brown  v.  Boorman,  11  CL  A  F.  1. 
<A)  Jjierj  V,  Langridge,  4  M.  A  W.  337. f 
(c)  Se«  Gerhard  o.  Batei,  2  B.  A  B.  476  (£.  C.  L.  B.  toL  74). 
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to  show  that  the  van  containing  the  letters,  the  only  part  of  tlie  train 
in  respect  of  which  their  obligation  to  the  Postmaster-General  exisU, 
was  injured  bj  the  collision. 

Bramtvellj  contrd.,  was  stopped  bj  the  Court. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  is  no  difficulty  in 
the  question  which  has  been  raised.  The  allegation  that  it  was  the 
duty  of  the  Company  to  use  due  and  proper  care  and  skill  in  couTeying 
is  admitted.  That  duty  does  not  arise  in  respect  of  any  contract  between 
the  Company  and  the  persons  conveyed  by  them,  but  is  one  which  the 
law  imposes :  if  they  are  bound  to  carry,  they  are  bound  to  carry  safely; 
it  is  not  sufficient  for  them  to  bring  merely  the  dead  body  to  the  end 
of  the  journey.  They  must  exercise  a  reasonable  care  in  performing 
the  duty  which  is  cast  upon  them  by  the  Act :  if  the  plaintiff  has 
been  injured  through  the  want  of  such  reasonable  care,  he  has  a  right 
of  action. 

Pattbson,  J. — The  plaintiff's  right  to  sue  arises,  not  from  any  par- 
ticular contract  with  the  defendants,  but  from  their  general  duty  to 
carry  the  mails  and  officers.  The  only  contract  which  could  exist  iflthe 
contract  as  to  remuneration  which  might  arise  under  sect.  6.  It  has 
been  contended  that,  if  there  is  any  contract  on  the  part  of  the  defend- 
ants, it  is  with  the  Postmaster-General.  But  there  is  certainly  a  doty 
^Qq«,  imposed  upon  them  in  *re8pect  of  the  plaintiff,  to  conTcy 
■*  safely :  and  it  would  be  strange  if  the  Postmaster-General  is 
to  sue  for  an  injury  to  the  plaintiff  caused  by  the  neglect  of  this  duty. 
Such  injury  is  properly  the  subject  of  an  action  on  the  case  by  the 
plaintiff. 

WiGHTMAN,  J. — It  was  clearly  the  duty  of  the  defendants  to  convey 
safely  as  alleged ;  and  that  duty  does  not  arise  from  any  contract,  bat 
is  cast  upon  them  by  stat.  1  &  2  Vict.  c.  98. 

Erle,  J. — The  defendants  have  a  public  duty  to  perform  in  convey- 
ing the  servants  of  the  public  safely :  the  plaintiff  has  been  injured  by 
their  neglect  in  the  performance  of  that  duty,  and  has  a  right  of  action 
in  consequence.  Judgment  for  plaintiff. 


HOLT  V.  DAW.    Maff  6. 

A  plea,  justifyiDg  an  alleged  trespass  as  committed  in  exercise  of  a  right  of  waj,  is  snffidfic^ 
certain,  as  to  the  premises  in  respect  6(  which  the  way  ii  claimed,  if  it  deaeribe  then  m*"* 
close  in  the  parish/'  Ac,  <'and  county/'  Ac,  "  called  B.,  with  certain  lands  thereanto  wii^in- 
ing ;  and  another  close  called  M.,  and  divers/ to  wit,  two  other  closes  next  adjoining  thereanto :" 
claiming  a  way  from  B.  to  M.  and  hack  for  the  better  use,  oeeapation,  ike.,  of  B.  and  the  saU 
lands  adjoining  thereto,  and  of  M.  and  the  said  adjoining  doses,  respectively. 

Trespass  for  breaking  and  entering  plaintiff's  close,  called  Six  Acre 
Byams,  with  horses  and  carts,  &c.,  and  there  coknmitting  various  acti 
of  trespass. 
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Plea  5.  That,  before  and  at  the  times  when,  &c.,  defendant  was 
the  occupier  of  a  certain  close  in  the  parish  and  county  aforesaid,  called 
Backside  Mead,  with  certain  lands  thereunto  adjoining,  and  another 
close  ^called  Mead,  and  divers,  to  wit,  two,  other  closes  next  r^^QQ^ 
adjoining  thereunto ;  and  that  defendant  and  the  respective  *- 
occupiers  for  the  time  being  of  the  said  several  closes  and  lands,  for  and 
during  the  full  period  of  twenty  years  next  before  the  commencement 
of  this  suit,  have,  and  each  of  them  bath,  actually  had,  used,  and 
enjoyed,  as  of  right  and  without  interruption,  and  they  have  and  each 
of  them  hath  been  accustomed  to  have,  &c.,  as  of  right,  &c.,  a  certain 
way  for  himself  and  themselves,  his  and  their  servants,  to  go,  return, 
pass  and  repass  on  foot  and  with  horses,  &c.,  and  with  carts,  wagons, 
and  other  carriages,  from  the  said  Backside  Mead  unto,  into,  through, 
over,  and  along  the  said  Six  Acre  Kyams,  and  thence  unto  and  into  the 
said  Mead,  and  so  thence  back  again  unto  and  into  the  said  Backside 
Mead,  at  all  times  of  the  year,  at  his  and  their  free  will,  &c.,  for  the 
better  use,  occupation,  and  enjoyment  of  the  said  Backside  Mead,  the 
said  lands  adjoining  thereunto,  and  the  said  Mead  and  the  said  adjoin- 
ing closes,  respectively :  Wherefore  defendant,  being  such  occupier, 
and  having  occasion  to  use  the  said  way  for  the  said  purposes,  at  the 
times  when,  &c.,  by  himself  and  his  servants,  and  with  the  said  horses, 
&c.,  and  with  the  said  carts,  &c.,  went,  passed,  and  repassed  in  by  and 
along  the  said  way  through,  over,  and  along  the  said  Six  Acre  Byams, 
using  the  said  way  there  for  the  said  purposes,  and  on  the  occasion  afore- 
said, as  he  lawfully  might  for  the  cause  aforesaid :  and,  in  so  doing, 
defendant,  with  the  feet,  &c.,  necessarily  and  unavoidably  trod  down, . 
&c.  (justifying  various  imputed  trespasses) ;  as  it  was  lawful,  &;c. :  which 
are  the  alleged  trespasses,  &c.     Verification. 

Demurrer,  assigning  for  causes :  That  the  plea  does  not  show  with 
sufficient  certainty  in  respect  of  what  "^closes  and  lands,  other  r^iqqo 
than  the  said  close  called  Backside  Mead  and  the  said  close  called  *- 
Mead,  the  defendant  claims  the  supposed  right  of  way  in  the  said  plea 
mentioned,  or  attempts  to  justify  the  trespasses  therein  mentioned ; 
nor  the  number  or  names  or  abuttals  or  boundaries  of  the  said  other 
closes  and  lands  respectively,  nor  their  situation,  parish,  or  county : 
and  for  that  the  supposed  right  of  way  in  that  plea  alleged  is  not 
pleaded  with  sufficient  certainty  and  particularity ;  and  for  that  divers 
Tights  of  way  are  in  substance  and  effect  pleaded  and  included  in*  the 
same  plea ;  and  the  said  plea  is  in  that  respect  double  and  ambiguous, 
&c.     Joinder. 

W.  jR,  Cole,  for  the  plaintiff,  (a) — The  plea  is  bad  for  the  reasons 
stated  in  the  demurrer.  The  defendant's  right,  if  available,  must  be 
in  respect  of  the  whole  premises  in  respect  of  which  he  claims ;  but  the 
question  is,  what  constitutes  the  whole.     The  plaintiff  might  dispute 

(a)  The  case  wm  argued  before  Lord  Campbell,  C.  J.,  Pattssoit,  Wxghtm aw,  and  Eblb,  Js. 
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to  show  that  the  van  containing  the  letters,  the  only  part  of  the  train 
in  respect  of  which  their  obligation  to  the  Postmaster-General  exists, 
was  injured  bj  the  collision. 

Bramwelly  contri,  was  stopped  bj  the  Court. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  is  no  difficulty  in 
the  question  which  has  been  raised.  The  allegation  that  it  w^is  the 
duty  of  the  Company  to  use  due  and  proper  care  and  skill  in  conveying 
is  admitted.  That  duty  does  not  arise  in  respect  of  any  contract  between 
the  Company  and  the  persons  conveyed  by  them,  but  is  one  which  the 
law  imposes :  if  they  are  bound  to  carry,  they  are  bound  to  carry  safelj; 
it  is  not  sufficient  for  them  to  bring  merely  the  dead  body  to  the  end 
of  the  journey.  They  must  exercise  a  reasonable  care  in  performing 
the  duty  which  is  cast  upon  them  by  the  Act :  if  the  plaintiff  has 
been  injured  through  the  want  of  such  reasonable  care,  he  has  a  right 
of  action. 

Patteson,  J. — The  plaintiff's  right  to  sue  arises,  not  from  any  par- 
ticular contract  with  the  defendants,  but  from  their  general  duty  to 
carry  the  mails  and  officers.  The  only  contract  which  could  exist  is  the 
contract  as  to  remuneration  which  might  arise  under  sect.  6.  It  has 
been  contended  that,  if  there  is  any  contract  on  the  part  of  the  defend- 
ants, it  is  with  the  Postmaster-General.     But  there  is  certainly  a  duty 


* 
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imposed   upon   them   in   ^respect   of  the   plaintiff,  to  convey 


safely :  and  it  would  be  strange  if  the  Postmaster-General  is 
to  sue  for  an  injury  to  the  plaintiff  caused  by  the  neglect  of  this  duty. 
Such  injury  is  properly  the  subject  of  an  action  on  the  case  by  the 
plaintiff. 

WiGHTMAN,  J. — It  was  clearly  the  duty  of  the  defendants  to  couTey 
safely  as  alleged ;  and  that  duty  does  not  arise  from  any  contract,  but 
is  cast  upon  them  by  stat.  1  &  2  Vict.  c.  98. 

Erle,  J. — The  defendants  have  a  public  duty  to  perform  in  convey- 
ing the  servants  of  the  public  safely :  the  plaintiff  has  been  injured  by 
their  neglect  in  the  performance  of  that  duty,  and  has  a  right  of  action 
in  consequence.  Judgment  for  plaintiff. 


HOLT  V.  DAW.     May  6. 

A  plea,  justifying  an  alleged  trespass  as  committed  in  exercise  of  a  right  of  way,  is  anffictentlT 
certain,  as  to  the  premises  in  respect  of  which  the  way  ii  claimed,  if  it  damribe  them  as  ^< 
close  in  the  parish,"  Ac,  <'and  county,"  Ac,  "called  6.,  with  certain  lands  thereanto  acii^i*- 
ing ;  and  another  close  called  M.,  and  divers/ to  wit,  two  other  doses  next  adjoining  tberraato;' 
claiming  a  way  from  B.  to  M.  and  back  for  the  better  use,  occupation,  ike,  of  B.  and  the  fsi^ 
lands  adjoining  thereto,  and  of  M.  and  the  said  adjoining  doses,  respectively. 

Trespass  for  breaking  and  entering  plaintiff's  close,  called  Six  Acre 
Byams,  with  horses  and  carts,  &;c.,  and  there  committing  yarious  acts 
of  trespass. 
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Plea  5.  Thaty  before  and  at  the  times  when,  &c.,  defendant  was 
the  occupier  of  a  certain  close  in  the  parish  and  county  aforesaid,  called 
Backside  Mead,  with  certain  lands  thereunto  adjoining,  and  another 
close  "'called  Mead,  and  divers,  to  wit,  two,  other  closes  next  r^eoq^ 
adjoining  thereunto ;  and  that  defendant  and  the  respective  ^ 
occupiers  for  the  time  being  of  the  said  several  closes  and  lands,  for  and 
during  the  full  period  of  twenty  years  next  before  the  commencement 
of  this  suit,  have,  and  each  of  them  bath,  actually  had,  used,  and 
enjoyed,  as  of  right  and  without  interruption,  and  they  have  and  each 
of  them  hath  been  accustomed  to  have,  &c.,  as  of  right,  &c.,  a  certain 
way  for  himself  and  themselves,  his  and  their  servants,  to  go,  return, 
pass  and  repass  on  foot  and  with  horses,  &c.,  and  with  carts,  wagons, 
and  other  carriages,  from  the  said  Backside  Mead  unto,  into,  through, 
over,  and  along  the  said  Six  Acre  Kyams,  and  thence  unto  and  into  the 
said  Mead,  and  so  thence  back  again  unto  and  into  the  said  Backside 
Mead,  at  all  times  of  the  year,  at  his  and  their  free  will,  &c.,  for  the 
better  use,  occupation,  and  enjoyment  of  the  said  Backside  Mead,  the 
said  lands  adjoining  thereunto,  and  the  said  Mead  and  the  said  adjoin- 
ing closes,  respectively:  Wherefore  defendant,  being  such  occupier, 
and  having  occasion  to  use  the  said  way  for  the  said  purposes,  at  the 
times  when,  &c.,  by  himself  and  his  servants,  and  with  the  said  horses, 
&c.,  and  with  the  said  carts,  &c.,  went,  passed,  and  repassed  in  by  and 
along  the  said  way  through,  over,  and  along  the  said  Six  Acre  Byams, 
using  the  said  way  there  for  the  said  purposes,  and  on  the  occasion  afore- 
said, as  he  lawfully  might  for  the  cause  aforesaid :  and,  in  so  doing, 
defendant,  with  the  feet,  &c.,  necessarily  and  unavoidably  trod  down, 
&c.  (justifying  various  imputed  trespasses) ;  as  it  was  lawful,  &;c. :  which 
are  the  alleged  trespasses,  &c.     Verification. 

Demurrer,  assigning  for  causes :  That  the  plea  does  not  show  with 
sufficient  certainty  in  respect  of  what  ^closes  and  lands,  other  r^iqqo 
than  the  said  close  called  Backside  Mead  and  the  said  close  called  ^ 
Mead,  the  defendant  claims  the  supposed  right  of  way  in  the  said  plea 
mentioned,  or  attempts  to  justify  the  trespasses  therein  mentioned ; 
nor  the  number  or  names  or  abuttals  or  boundaries  of  the  said  other 
closes  and  lands  respectively,  nor  their  situation,  parish,  or  county : 
and  for  that  the  supposed  right  of  way  in  that  plea  alleged  is  not 
pleaded  with  sufficient  certainty  and  particularity ;  and  for  that  divers 
Tights  of  way  are  in  substance  and  effect  pleaded  and  included  in*  the 
same  plea ;  and  the  said  plea  is  in  that  respect  double  and  ambiguous, 
&c.     Joinder. 

W.  R.  Cole,  for  the  plaintiff,  (a) — The  plea  is  bad  for  the  reasons 
stated  in  the  demurrer.  The  defendant's  right,  if  available,  must  be 
iu  respect  of  the  whole  premises  in  respect  of  which  he  claims ;  but  the 
question  is,  what  constitutes  the  whole.     The  plaintiff  might  dispute 

(a)  The  cue  wm  argued  before  Iiord  Campbbll,  C.  J.,  Pattisok,  Wiohtm aw,  and  Erlb,  Js. 
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the  right  in  respect  of  one  parcel  and  admit  it  in  respect  of  another ; 
and  the  pleading  shoald  give  him  an  opportanity  of  doing  so.  Stat.  2 
&  8  W.  4,  c.  71,  8.  5,  does  not  dispense  with  this  obligation.  More 
certainty  is  required  in  a  plea  than  in  a  declaration.  There  is  a  differ- 
ence between  a  right  to  go  to  a  private  close  and  to  go  to  a  highway. 
If  a  man  may  ose  a  way  for  the  purpose  of  going  to  a  public  highway, 
he  may  use  it  to  go  wherever  that  highway  leads :  but,  if  he  may  iise 
a  way  for  the  purpose  of  going  to  one  private  close,  it  docs  not  follow 
that  he  may  use  it  to  go  to  the  next.  <<It  has  been  held  that,  if  a 
t^qqo-i  ^^^  ^M  &  right  of  way  *to  a  close  called  A.,  he  cannot  justify 

^  using  the  way  to  go  to  A.  and  from  thence  to  another  close  of 
his  own  adjoining  to  A. ;"  Allan  v,  Gomme,  11  A.  k  E.  759,  770  (E. 
C.  L.  R.  vol.  39).  [Lord  Campbell,  C.  J. — ^That  *  is  very  old  law.] 
In  the  last  cited  case,  one  Browne,  through  whom  the  defendant  justi- 
fied, had  conveyed  a  piece  of  ground  to  the  plaintiff,  reserving  a  right 
of  way  over  the  close  in  which,  &c.,  parcel  of  the  ground,  to  a  stable 
and  to  a  space  used  as  a  wood-house ;  and  Lord  Dbnman,  C.  J.,  deliver- 
ing the  judgment  of  the  Court,  said  :(a)  « Suppose  that  this  piece  of 
ground,  instead  of  being  a  small  quantity,  had  been  a  field  of  many 
acres,  and  that  Browne  had  sold  off  the  part  above  mentioned  to  the 
plaintiff,  reserving  to  himself  this  right  of  way  to  the  land,  calling  it 
a  field  then  in  pasture,  or  in  corn,  and  had  subsequently  filled  the  land 
with  small  cottages,  or  had  built  a  factory,  or  established  gas  works : 
it  surely  never  could  be  contended  that  it  was  the  meaning  of  either 
of  the  parties  to  the  deed  that  there  should  be  a  right  of  way  over  the 
yard  to  those  buildings."  [Lord  Campbell,  C.  J. — ^You  say  it  is 
unusual  to  claim  in  respect  of  a  close  named  and  of  other  closes  not 
named.  I  think  I  have  seen  a  justification  alleging  that  defendant  was 
possessed  of  a  messuage  and  fifty  acres  of  land  adjacent,  and  claiming 
right  of  way  for  the  occupation  of  such  messuage  and  land.  Wight- 
man,  J. — There  is  such  a  plea  among  Mr.  Chitty's  precedents.(5)]  The 
goodness  of  that  form  has  probably  not  been  tried  on  special  demurrer. 
[WiGHTMAN,  J. — The  termini  here  are  certain.  Lord  Campbell,  C. 
*QQAT  '^' — '^^^  defendant  would  have  to  *show  a  right  of  passage  from 

-^  Backside  Mead  to  Mead.]  But  for  the  use  of  those  closes  and 
of  others  which  are  not  named.  In  effect,  several  rights  of  way  are 
pleaded.  If  the  plaintiff  had  replied  that  the  use  of  the  way  was  by 
liceilse,  he  would  have  had  to  show  that  it  was  so  as  to  each  particular 
close ;  this  appears  from  Colchester  v.  Roberts,  4  M.  &  W.  769.t  The 
closes,  therefore,  should  have  been  specified.  [Lord  Campbell,  C.  J. 
— Would  not  it  have  been  enough  to  deny  that  the  enjoyment  was  had 
as  of  right  ?]  The  plaintiff  must  have  replied  the  license  specially  as 
a  fact  inconsistent  with  the  simple  fact  of  enjoyment.    Bailey  v.  Apple^ 

(a)  11  A.  A  E.  772  (B.  C.  L.  R.  toI.  39). 
(6)  6«6  3  cutty  on  Pleading,  875,  7th  ad. 
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yard,  8  A.  &  E.  161  (E.  G.  L.  R.  vol.  85),  is.  another  authority  in 

favour  of  the  particularity  insisted  upon.     [Lord  GAMPBELii,  G.  J.-^ 

The  cases  which  would  be  most  material  are  those,  if  any,  which  show 

how  far  it  is  necessary  to  assign  the  limits  of  the  dominant  tenement.] 

Bew,  contr^. — The  whole  question  is,  whether  the  premises  in  respect 

of  which  the  right  is  claimed  are  sufficiently  described :  the  termini 

clearly  are  so.     The  plea,  as  pleaded,  is  more  particular  than  was 

necessary.     It  would  have  been  enough  to  plead  in  respect  of  so  many 

acres  of  land :  only  there  would  then  have  been  a  difficulty  in  showing 

the  termini  of  the  way.     The  general  course  has  been  to  plead  as  is 

done  here,  though  there  are  precedents,  especially  since  the  New  Rules, 

where  the  description  is  more  minute.     To  specify  the  <'two  other 

closes"  by  name  would  probably  not  have  added  any  real  information. 

Two  closes  might  bear  the  same  name.    The  practical  mode  of  obtaining 

such  ^knowledge  as  the  plaintiff  wants  is  by  calling  for  particu-  ^i^qqt 

lars.    In  Golchester  v.  Roberts,  4  M.  &  W.  769,t  the  plea  was,  L 

that  defendant  was  the  occupier  of  «a  messuage  and  divers  (to  wit) 

three  closes  of  land  with  the  appurtenances,"  and  had  right  of  way 

over  the  plaintiff's  dose,  « towards,  unto,  and  into  the  said  messuage 

and  closes  of  the  defendant,  and  so  from  thence  back,"  &c.,  (<a8  to  the 

said  messuage  and  closes  of  the  defendant  belonging,"  &c. :  and  this 

was  not  held  to  be  objectionable.     [Erlb,  J.,  referred  to  Lawton  v. 

Ward,  1  Ld.  Ray.  75.(a)]    In  avowry  by  It  commoner  it  has  been  usual 

to  prescribe,  generally,  for  common  in  respect  of  a  messuage  and  land. 

[Lord  Gampbbll,  G.  J.— A  general  statement  has  certainly  been  usual 

both  in  actions  for  disturbance  of  easements  and  in  justifications  in 

right  of  easements.]    The  only  question  is,  whether  the  statement  herd 

18  sufficiently  certain ;  and  it  is  abundantly  so,  as  it  specifies  two  closes 

«adjoining"  to  closes  named,  which  are  in  the  defendant's  occupation. 

In  Stott  V.  Stott,  16  East,  843,  the  description  was  more  general. 

W.  jR.  Ode^  in  reply. — If  two  closes  had  the  same  name,  the  acci- 
dent would  of  course  make  a  particular  necessary ;  but  there  is  no 
reason  that  the  plaintiff  should  be  obliged  to  call  for  one  in  ordinary 
cases.     [Lord  Gampbbll,  G.  J. — We  will  look  into  the  precedents.] 

Cfur.  adv.  vult. 
Lord  Gampbbll,  G.  J.,  on  a  subsequent  day  of  the  *term  (May  r^eoq^ 
13th),  delivered  the  judgment  of  the  Gourt.  ^ 

In  this  case  the  defendant,  in  an  action  quare  clausum  fregit,  justi- 
fied under  a  private  right  of  way. 

The  plea  stated  that  the  defendant  was  the  occupier  of  a  close  called 
Backside  Mead  with  certain  lands  thereunto  adjoining,  and  of  another 
close  called  Mead  and  divers,  to  wit,  two  other  closes  next  adjoining 
thereanto ;  and  that  the'  defendant  and  the  occupiers  of  the  said  several 
closes  and  lands  had  for  twenty  years  enjoyed  as  of  right  a  way  from 

(a)  Where  BabL  Eni.  618  ia  cited. 
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the  said  Backside  Meail  into,  through,  and  over  the  locns  in  quo,  and 
thence  nnto  and  into  the  Mead,  and  so  back  again  unto  and  into  the 
said  Backside  Mead,  for  the  better  occupation  and  enjoyment  of  the 
said  Backside  Mead,  the  said  lands  adjoining  thereto,  and  the  said 
Mead,  and  the  said  adjoining  closes,  respectiyely ;  and  so  justified  in 
exercise  of  the  right  of  way. 

To  this  plea  there  was  a  special  demurrer  on  the  ground  that  the 
plea  does  not  show  with  sufficient  certainty  in  respect  of  what  closes 
and  lands  the  defendant  claims  the  right  of  way. 

It  was  contended  upon  the  argument,  in  support  of  the  demurrer, 
that  the  defendant  ought  to  have  named,  or  specifically  described  bj 
metes  and  bounds,  the  lands  and  closes  in  respect  of  which  he  clainas 
the  right  of  way ;  and  that  it  was  not  enough  for  him  to  name  two  of 
the  closes  (one  at  each  terminus),  and  describe  the  others  as  adjoining 
to  those  that  are  named. 

We  are,  however,  of  opinion  that  such  particularity  is  not  required, 
either  by  authority  or  precedent.  It  appears  with  sufficient  certainty 
that  there  is  but  one  way  in  question ;  and  the  termini  are  specifically 

*QQ71  '''^^B^'^^^^  ^7  i^&^^j  <^s  ^cU  as  two  of  the  closes  in  respect  of 
^  which  it  is  claimed.  The  other  lands  and  closes  in  respect  of 
which  it  is  claimed  are  stated  to  be  adjoining  to  those  that  are  expressly 
named ;  and  if  they  had  been  described  by  name  or  by  metes  and 
bounds,  the  plaintiff  would  harve  derived  little  advantage  from  such  par- 
ticularity, as  the  defendant  was  not  bound  to  prove  his  right  in  respect 
of  any  but  the  two  closes  named  as  the  termini,  and  would  have  been 
entitled  to  the  verdict  if  he  had  proved  his  right  in  respect  of  them, 
though  he  had  failed  as  to  all  the  others ;  as  appears  from  Ricketts  r. 
Salwey,  2  B.  &  Aid.  860.  In  Stott  v.  Stott,  16  East,  343,  the  defend- 
ant justified  under  a  right  of  way  in  respect  of  a  certain  messuage,  &nd 
divers,  to  wit,  fifty,  acres  of  land.  In  Simpson  t;.  Lewthwaite,  3  B.  & 
Ad.  226  (E.  G.  L.  R.  vol.  23),  the  defendant  claimed  the  right  of  way 
in  respect  of  one  hundred  acres  of  land  contiguous  and  next  adjoining 
to  one  of  the  closes  in  which,  &c.  In  Colchester  v.  Roberts,  4  M.  k 
W.  769,t  the  defendant  justified  under  a  claim  of  right  of  way  in 
respect  of  a  messuage,  and  divers,  to  wit,  three  closes  of  land  near  to 
the  close  in  which,  &c.  There  is,  therefore,  abundant  authority  in 
the  precedents  for  such  a  mode  of  pleading ;  and  no  case  was  cited  in 
point  to  show  that  such  a  form  is  objectionable. 

Our  judgment  therefore  is  for  the  defendant :  and,  if  the  plaintiff 
has  sustained  any  loss  by  having  tried  the  issues  before  the  demmrer 
was  argued,  it  arises  from  his  own  fault  in  relying  upon  formal  obj 
tions  which  were  not  supported  either  by  precedent  or  authority. 

Judgment  for  defendant* 
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*ACRAMAN  and  Another,  Assignees  of  GARRETT,  a  bank-  ^^^^ 

rupt,  V.  HERNIMAN.    Mai/  6.  ^  ^^ 

Under  stat  12  A  13  Viot  o.  106, 8«  136,  a  warrant  of  attorney  to  confess  judgment,  and  jadgmenft 
tbereon,  are  void  as  against  assignees  of  a  bankrupt,  if  the  warrant  of  attorney  has  not 
been  filed  in  the  Queen's  Bench  within  twenty-one  days  after  the  execution,  with  an  affida- 
vit of  the  time  of  ezeentiun,  according  to  stat.  3  G.  4,  o.  39,  s.  1 :  Although  Judgment  was 
signed  within  the  twenty-one  days. 

Detinue.  The  first  count  stated  a  delivery  of  goods,  the  subject  of 
the  action,  by  Garrett  to  the  defendant  before  the  bankruptcy ;  the 
second  count  a  delivery  by  plaintiiFs  as  assignees  after  the  bankruptcy. 

Pleas.  1.  To  the  first  count :  Non  detinet,  2.  To  the  same  count : 
That  the  goods  were  not  the  goods  of  Garrett.  3.  To  the  second 
count :  Non  detinet.  4.  To  the  same :  That  the  goods  were  not  the 
goods  of  the  plaintiffs  as  assignees. 

By  a  Judge's  order,  a  special  case  was  stated  for  the  opinion  of  the 
Court. 

The  case  stated  that,  on  4th  March,  1850,  Garrett,  while  carrying 
on  business  as  a  grocer,  and  being  a  trader  liable  to  be  made  a  bank- 
rupt, executed  a  warrant  of  attorney  and  defeasance  (set  forth  in  the 
case)  in  favour  of  the  defendant.  The  warrant  of  attorney,  dated  4th 
March,  1850,  was  for  entering  up  judgment  in  the  Court  of  Common 
Pleas  against  Garrett  at  the  suit  of  Herniman,  now  defendant,  for 
600/. ;  and  the  defeasance  stated  that  the  warrant  of  attorney  was 
given  to  secure  repayment  of  3002.  with  interest  from  the  above  date ; 
judgment  to  be  entered  forthwith,  but  execution  not  to  issue  unless 
default  were  made  in  paying  any  or  either  of  certain  instalments  speci- 
fied in  the  defeasance  (the  first,  of  75Z.,  payable  on  4th  May,  1850),  by 
which  the  debt  of  3002.,  with  interest,  was  to  be  discharged. 

*There  was  no  money  due  from  the  bankrupt  to  the  defendant  r^cnqo 
at  the  time  the  warrant  of  attorney  was  executed ;  but  it  was  ^ 
given  to  secure  the  repayment  of  acceptances,  promised  to  be  given  by 
the  defendant  to  the  bankrupt,  of  two  bills  of  1202.  and  802.,  making 
2002.  in  all,  and  which  bills  were  in  fact  accepted  >  by  the  defendant  on 
6th  March,  1850,  on  which  day  the  warrant  of  attorney  was  delivered 
to  him  in  exchange  for  his  said  acceptances.     The  acceptances  were 
duly  paid.    On  11th  March,  1850,  judgment  was  signed  on  the  warrant 
of  attorney ;  and  on  the  same  day  a  copy  of  the  warrant  of  attorney 
-was  filed  with  the  officer  acting  as  clerk  of  the  dockets  and  judgments 
in  the  Court  of  Queen's  Bench :  but  no  affidavit  of  the  time  of  the  exe- 
cution of  such  warrant  of  attorney,  or  other  affidavit,  was  filed  together 
-vrith  such  copy  or  at  any  other  time.     The  instalment  of  752.,  stipu- 
lated to  be  paid  on  4th  May,  1850,  not  having  been  paid,  execution  on 
tbe  said  judgment  was  issued  on  11th  May;  and  the  goods  of  the 
t>snkrupt,  mentioned  in  the  declaration,  were  seized  and  detained  under 
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such  execution  until  15th  May,  when  they  were  sold  under  the  ex^ 
cution,  and  realized  139Z.  4«.  6(2.  On  25th  May,  the  bankrupt  comr 
mitted  an  act  of  bankruptcy ;  and,  on  the  27th,  a  petition  in  bank- 
ruptcy was  duly  filed  against  him,  under  which  the  plaintiffs  became 
the  assignees. 

The  plaintiffs  contended :  That  the  above  warrant  of  attorney,  by 
reason  of  the  omission  to  file  an  afSdavit  of  the  time  of  the  execation 
thereof  together  with  the  copy  of  the  warrant  of  attorney,  was  and  is 
▼oid,  and  cannot  sustain  the  judgment  and  execution,  by  virtue  of  tlie 
following  enactments. 

-*  the  commencement  of  this  Act  any  warrant  of  attorney  to  con- 
fess judgment  in  any  personal  action,  or  any  cognovit  actionem  in  any 
personal  action,  shall  have  been  given  by  any  such  trader,  and  sach 
warrant  of  attorney  or  cognovit  actionem,  or  a  true  copy  thereof,  shall 
not  have  been  filed  with  the  officer  acting  as  clerk  of  the  dockets  and 
judgments  in  the  Court  of  Queen's  Bench  within  twenty-one  days  next 
after  the  execution  thereof,  in  manner  and  form  provided  by  an  Act 
passed  in"  8  G.  4,  « intituled  <  An  Act  for  preventing  Frauds  upon 
Creditors  by  secret  warrants  of  Attorney  to  confess  Judgment,'  every 
such  warrant  of  attorney  and  cognovit  actionem  shall  be  deemed  frauda- 
lent,  null,  and  void,  to  all  intents  and  purposes  whatever." 

Stat.  8  G.  4,  c.  89,  s.  1,  enacts :  <<  That  from  and  after  the  29th 
day  of  September  next,  if  the  holder  thereof  shall  think  fit,  every  irar- 
rant  of  attorney  to  confess  judgment  in  any  personal  action,  or  a  tme 
copy  thereof,  and  of  the  attestation  thereof,  and  the  defeasance  and 
endorsements  thereon,  in  case  such  warrant  of  attorney  shall  be  given 
to  confess  judgment  in  his  Majesty's  Court  of  Queen's  Bench,  at  West- 
minster, or  such  a  true  copy  thereof  as  aforesaid,  in  case  such  warrant 
of  attorney  shall  be  given  to  confess  judgment  in  any  other  Court, 
shall,  within  twenty-one  days  after  the  execution  of  such  warrant  of 
attorney,  be  filed,  together  with  an  affidavit  of  the  time  of  the  execution 
thereof,  with  the  clerk  of  the  dockets  and  judgments  in  the  said  Court 
of  King's  Bench." 

If  the  Court  should  be  of  opinion  that  the  objection  to  the  warrant 

of  attorney  above  referred  to  was  valid,  judgment  was  to  be  entered 

for  the  plaintiffs  for  1202.  49.  6d.  by  confession :  if  the  Court  should 

*100n  ^®  °^*  *contrary  opinion,  then  judgment  of  nolle  prosequi  to 

-^  be  entered,  or  otherwise  as  the  tHourt  might  think  fit. 

Montagu  Smithy  for  the  plaintiffs. — The  defendant  cannot  succeed  on 
the  issues  on  the  2d  and  4th  pleas,  because  an  affidavit  of  the  time  of  exe- 
cution was  not  filed  with  the  warrant  of  attorney  during  the  prescribed 
period  of  twenty-one  days.  Dillon  v.  Edwards,  2  Mo.  k  P.  550,  (a)  showi 

(a)  Se«  Robinson  r.  Robinson,  3  BowL  A  L.  134. 
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that  filing  without  a  sufficient  affidavit  is  a  non-compliance  with  stat.  3 
6.  4,  c.  89,  8.  1,  and  makes  the  warrant  of  aittorney  void  by  sect.  2, 
which  enacts  that  if,  after  the  twenty-one  days,  the  party  giving  such 
warrant  of  attorney  shall  be  declared  a  bankrupt,  then,  unless  the  war- 
rant or  a  copy  thereof  shall  have  been  filed  as  aforesaid  within  twenty- 
one  days  from  the  execution,  or  unless  judgment  shall  have  been  signed 
or  execution  issued  thereon  within  the  same  period,  such  warrant  of 
attorney,  and  the  judgment  and  execution  thereon,  shall  be  deemed 
fraudulent  and  void  against  the  assignees.  It  will  be  contended  that 
judgment  here  was  signed  within  the  twenty-one  days,  which  was  not 
the  case  in  Dillon  v.  Edwards ;  but  the  late  Act  makes  the  warrant  of 
attorney  void  absolutely  in  default  of  a  proper  filing,  and  does  not  carry 
on  the  reservation  provided  by  stat.  3  G.  4,  c.  89,  s.  2,  for  the  case 
where  judgment  has  been  promptly  signed.  It  may  be  presumed  that 
the  Legislature  intended  by  the  late  Act  to  enforce  the  immediate  filing 
of  a  proper  affidavit  in  jbhe  Queen's  Bench,  in  order  that  creditors  might 
not  have  to  search  various  Courts  for  judgments ;  and  that  the  saving 
in  sect.  2  of  the  former  act  was  advisedly  left  out.  [Lord  r^innn 
^Campbbll,  G.  J. — ^Would  a  filing  within  the  twenty-one  days  ^ 
make  a  prior  judgment  and  execution  within  the  same  period  valid  ?j 
Probably  it  would,  if  the  warrant  were  filed  with  a  proper  affidavit. 
Green  v.  Wood,  7  Q.  B.  178  (E.  C.  L.  B.  vol.  53),  has  some  bearing 
on  this  point,  but  cannot  govern  a  case  under  the  present  Act.  Stat. 
12  &  13  Vict.  c.  106,  s.  136,  is  evidently  intended  to  meet  the  case  of 
the  giver  of  a  warrant  of  attorney  becoming  a  bankrupt,  though  bank- 
ruptcy is  not  expressly  mentioned ;  for  the  general  heading  which  pre- 
cedes sect.  133  overrides  the  immediately  following  clauses ;  Bryan  v. 
Child,  6  Exch.  368,  374.t 

BarMtoWj  contri. — This  case  is  important,  being  the  first  on  the  new 
enactment.    Stai.  12  k  13  Vict.  c.  106,  s.  136,  does  not  adopt  the  pro- 
vision of  stat.  8  G.  4,  0.  39,  s.  2,  making  judgments  void :  it  only 
avoids  the  warrant  of  attorney  if  not  duly  filed.     Here  the  judgment 
-was  signed  within  the  twenty-one  days,  and  was  valid  under  the  earlier 
statute,  according  to  Ghreen  v.  Wood.    If  so,  the  default  as  to  the  war- 
rant of  attorney  is  immaterial :  the  creditor  has  signed  his  judgment 
in  proper  time,  and  does  not  require  the  form  of  filing  the  warrant  of 
attorney.    It  may  indeed  be  questioned  whether  the  words  of  sect.  136, 
<<8uch  warrant  of  attorney"  <<  shall  not  have  been  filed"  «<in  manner 
and  form,''  &c.,  enforce  anything  more  than  a  filing  of  the  warrant 
itself  conformably  to  the  prior  Act.     lu'the  Act  12  &  13  Vict.  c.  107, 
for  the  general  amendment  of  the  Irish  Bankrupt  Law,  it  is  expressly 
enacted  (sect.  Ill)  that  a  consent  for  judgment  shall  be  void  against 

'  assignees,  unless  filed  '''within  twenty-one  days  from  the  execu-  r^t-inAo 
t^ion,  «<or  unless  within  the  said  twenty-one  days  judgment  shall  ^ 

luave  been  entered  thereon,  and  such  judgment  duly  registered,"  &c 

b2 
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A  different  legislation  for  England  and  for  Ireland  cannot  have  been 
contemplated  in  two  Acts  passed  at  the  same  time.  [Lord  Campbell, 
C.  J. — Yon  wish  us  to  imply  an  exception  here,  which  in  that  Act  is 
made  expressly.]  The  Insolvent  Debtors'  Act,  7  &  8  Vict.  c.  96,  b. 
20,  extends  to  the  assignee  of  an  insolvent  the  provisions  of  stat.  3  6. 
4,  c.  89,  s.  2,  in  favoar  of  the  assignee  of  a  bankrupt.  It  cannot  hare 
been  intended  by  stat.  12  &  13  Vict.  c.  106,  to  make  the  law  as  to 
insolvency  again  differ  from  that  of  bankruptcy  with  respect  to  iffcr- 
rants  of  attorney. 

Jf.  Smithy  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  enactment  of  stat.  12  k  13  Vict.  c.  106, 
B.  136,  is  very  plain ;  and  I  cannot  agree  to  put  a  forced  construction 
upon  it.     The  Legislature  has  said  there  that  any  warrant  of  attorney 
given  by  a  trader  to  confess  judgment  in  a  personal  action,  not  filed 
within  twenty-one  days  after  execution  in  manner  and  form  provided 
by  stat.  3  G.  4,  c.  39,  shall  be  deemed  fraudulent,  null  and  void. 
The  manner  directed  by  that  Act  is,  filing  the  warrant  or  copy,  with 
an  affidavit  of  the  time  of  execution.     Here  are  a  judgment  and  ex^ 
cution  on  a  warrant  of  attorney  given  by  a  trader,  and  the  warrant 
filed,  but  without  an  affidavit.     The  plain  meaning  of  the  late  Act  is 
that  such  a  warrant  shall  be  null  and  void  against  the  assignees.    The 
words  (( in  manner  and  form"  refer  only  to  the  mode  in  which  the  thing 
♦1  nnJ.1  ^^  ^^  ^^  done,  and  do  not  introduce  anything  from  the  Act 
^  ^referred  to,  as  to  the  thing  which  is  to  be  done  or  the  time  for 
doing  it.    There  is  no  need  here  to  imply  an  exception.    The  intention 
of  the  Legislature  may  be  fully  effected  by  a  literal  construction.  The 
warrant  of  attorney  may  be  filed,  the  moment  it  is  obtained,  with  the 
affidavit  as  to  the  time  of  execution. 

Patteson,  J.— The  enactment  of  stat.  12  k  13  Vict.  c.  106,  s.  186, 
is  clear  and  stringent,  that,  if  the  warrant  of  attorney  be  not  filed,  it 
is  void ;  and  the  question  comes  to  this,  whether  filing  without  an  affi- 
davit Is  the  same  as  not  filing  at  all ;  which  is  decided  by  Dillon  f . 
Edwards,  2  Mo.  k  P.  550.  And  the  matter  is  practically  important, 
because,  without  the  affidavit,  a  person  searching  for  judgments  cannot 
tell  whether  the  judgment  he  finds  has  or  has  not  been  filed  within 
twenty-one  days  <<  after  the  execution"  of  the  warrant  of  attornej. 
Whether  a  judgment  signed  before  filing  the  warrant  of  attorney  is 
good  if  the  warrant  be  filed  afterwards  and  within  the  twenty-one  dav«, 
it  is  unnecessary  now  to  say. 

WiGHTMAN,  J.,  concurred.  * 

Erle,  J. — I  am  of  the  same  opinion.  There  is  abundant  reason  for 
enabling  creditors  to  ascertain  the  time  at  which  warrants  of  attorney 
have  actually  been  executed,  to  prevent  frauds  of  the  bankmpt  upon 
his  creditors.  The  Irish  Act,  12  k  13  Vict.  c.  107,  s.  Ill,  exempts 
the  warrant  of  attorney  and  subsequent  proceedings  from  invaliditj 


16  ADOLPHUS  &  ELLIS.    N.  S.  1004 

if  judgment  shall  have  been  entered  within  twenty-Dne  days,  and  duly 
registered :  "^bat  there  a  provision  had  been  made,  under  a  pre-  r^ci  aa^ 
vious  Irish  8tatutey(a)  for  the  protection  of  creditors  by  regis-  ^ 
tration  of  judgments:  and  the  existence  of  that  special  provision 
afforded  reason  for  a  difference  of  legislation  in  the  statute  as  to  bank- 
ruptcy Judgment  for  plaintiffs. 

(a)  7  A  8  Viet  o.  9. 


The  QUEEN  v.  The  Inhabitants  of  ST.  GEORGE,  BLOOMSBURY. 

May  7. 

Under  the  Pauper  Apprentioethip  Aote,  56  G.  8,  Oi  180,  t.  2,  sod  8  A  W.  4,  o.  68,  i.  8,  sod  the  Metro- 
politan Police  Act,  2  A  3  Vict  e.  71,  8. 14,  when  a  pauper  child  ia  bound  apprentice  hj  paiuh 
offieen  from  one  pariah  into  another,  both  within  a  city,  a  single  Metropolitan  Police  Magis- 
trate, having  JorifdicUon  in  both  the  eity  and  the  county  wherein  it  is  situate,  may  aUow  the 
indenture. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Joseph 
White,  a  pauper,  from  the  parish  of  St.  Anne,  Westminster,  to  the 
parish  of  St.  George,  Bloomsbury,  both  in  Middlesex,  the  Sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  a  special 
case,  the  substance  of  which  was  as  follows. 

The  pauper  was  settled  in  the  appellant  parish  by  apprenticeship,  if 
the  indenture  was  valid.    By  the  indenture,  dated  20th  February,  1841, 
it  was  witnessed  «<  that  William  Maule,"  &c.,  <<  churchwardens  and  over- 
seers of  the  parish  of  St.  James,  within  the  Liberty  of  Westminster, 
in  the  county  of  Middlesex,  by  and  with  the  consent  of  Henry  Moreton 
Dyer,  Esquire,  one  of  Her  Majesty's  justices  of  the  peace  for  the  City 
and  Liberty  of  Westminster,  and  County  of  Middlesex,  and  a  magis- 
trate of  the  Police  Courts  of  the  Metropolis,  sitting  at  the  Police  Court 
in  Great  Marlborough  Street  within  the  Metropolitan  Police  district, 
-whose  name  is  in  the  margin  of  this  indenture  subscribed,  and  also  by 
and  with  the  consent  of  H.  M.  Dyer,  Esquire,"  one,  &c.,  and  a  magis- 
trate, &c.,  sitting,  &c.  (repeating  the  former  words),  <<  whose  name  is 
also  in  the  margin,"  &c.,  <<  subscribed ;"  *and  by  virtue  and  in  r^ciA/v^ 
pursuance  of  an  order  in  writing  hereof  endorsed,  made  by  and  ^ 
under  the  hand  and  seal  of  the  said  Henry  Moreton  Dyer,  Esquire, 
Justice  of  the  Peace  for  the  said  City  and  Liberty,"  &c.,  <<  and  County,*' 
&c.,  ^^and  a  magistrate  of  the  Police  Courts,"  &c.,  <<  sitting,"  &c.  (as 
before),  <<  in  pursuance  of  the  statute  in  that  case  made  and  provided, 
'bearing  date  the  20th  day  of  February,  1841,  have  put  and  placed,  and 
by  these  presents  do  put  and  place,"  &c.     The  indenture  bound  the 
psifcuper,  then  aged  sixteen  years,  and  chargeable  to  the  parish  of  St. 
JTAznes,  to  Elizabeth  Hunt  «<  of  32  Crown  Street  in  the  parish  of  St. 
yLx^ne  within  the  Liberty  of  Westminster/'  till  the  said  pauper  should 
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attain  the  age  of  twent  j-one  years,  to  serve,  &e.,  and  to  be  taught  tlie 
business  of  a  straw  bonnet  blocker  ;  the  said  Elizabeth  Hunt  to  provide 
for  the  apprentice  so  that  he  should  not  be  chargeable  to  St.  James's, 
and  to  indemnify  that  parish  from  all  such  charge  during  the  term. 

The  order  referred  to  was  of  the  same  date,  and  purported  to  be 
made  by  Mr.  Dyer,  describing  himself  as  a  justice  for  the  City  and 
Liberty  and  County,  and  a  magistrate  of  the  Police  Courts,  &c.,  sitting, 
&c.,  as  stated  in  the  indenture,  after  inquiry  into  the  propriety  of  the 
binding  and  the  other  circumstances  of  the  case.  The  consent  and 
allowance,  of  the  same  date,  was  by  the  same  magistrate,  styling  him- 
self as  in  the  order.  Both  the  order  and  the  consent  and  allowance 
were  headed :  «  City  and  Liberty  of  Westminster,  in  the  Connty  of 
Middlesex,  and  Police  Court,  Great  Marlborough  Street,  within  the 
Metropolitan  Police  district,  to  wit."  There  was  also  a  further  consent 
and  allowance  of  the  same  date,  similarly  headed,  and  by  the  same 
magistrate,  styling  himself  as  before,  and  reciting  that  it  had  been 

*1  nft71  P'"^^®^  ^^  ^**'^  before  him,  « that  due  notice  in  writing  *ha3 
•^  been  given  by  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St.  James  within  the  Liberty  of  Westminster  to  the  ot^- 
seers  of  the  poor  of  the  parish  of  St.  Anne  within  the  Liberty  of  West- 
minster in  the  County  of  Middlesex,  in  which  said  parish  the  within 
mentioned  apprentice  is  to  serve,  of  such  binding  being  intended."  In 
other  respects  this  consent  and  allowance  was  the  same  as  the  preceding. 

The  Liberty  of  Westminster  is  wholly  within  both  the  eonnty  oi 
Middlesex  and  the  Metropolitan  Police  district ;  and  the  commission 
of  the  peace  for  the  Liberty  does  not  contain  any  non-intromitt&nt 
clause ;  and  justices  of  the  peace  for  the  county  have  concurrent  juris- 
diction, and  usually  act  in  the  Liberty.  It  was  contended  by  the 
appellants  that  the  indenture  was  illegal,  and  that  no  settlement  coold 
be  gained  under  it,  because  the  order  and  allowances  required  by  the 
.statute  were  in  hct  made  by  Mr.  Dyer  only ;  and  that,  although  Mr. 
Dyer  was  a  Magistrate  of  the  Metropolitan  Police  Courts  duly  sitting 
at  a  Police  Court  within  the  liberty  and  within  the  Metropolitan  Police 
district,  he  had  not  by  reason  thereof  authority  to  sign  both  the  allow- 
ances required  by  the  statute ;  but  that  the  two  allowances  ought  to 
have  been  made  by  two  different  justices,  one  in  respect  of  the  county 
of  Middlesex  and  one  in  respect  of  the  city  and  liberty  of  Westminster, 
although  each  justice  might  be  empowered  to  act  in  both  jurisdictions. 

The  question  for  the  opinion  of  this  Court  was,  Whether,  under  the 
.objection  stated,  the  indenture  was  duly  allowed  in  eonformitj  with  the 
statute.    According  to  the  decision  of  the  Court  the  order  of  Sessioni 
was  to  be  confirmed  or  to  be  quashed. 
*l  nORT      *'^<wW^,  in  support  of  the  order  of  Sessions. — The  Metr*- 

^  J  politan  Police  Act,  2  &  S  Vict.  o.  71,  s.  14,  enacts  « that  it 
fehall  be  lawful  for  any  one  of  the  sud  magistrates"  (the  magistrates  of 
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the  Police  Courts  mentioned  in  that  Act)  « appointed  or  hereafter  to 
be  appointed  to  do  alono  any  act  at  any  of  the  said  Courts,  or  at  any 
place  where  Her  Majesty  shall  order  any  such  Court  to  be  holdon 
within  the  limits  of  the  Metropolitan  Police  district  for  the  time  being, 
which  by  any  law  now  in  force,  or  by  any  law  not  containing  an 
express  enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall  be 
directed  to  be  done  by  more  than  one  justice."    In  Regina  v.  Tyrwhitt, 
15  Q.  B.  249  (E.  C.  L.  R.  vol.  69),  where  the  question  arose  whether 
a  single  police  magistrate  could  entertain  the  complaint  of  a  poor  law 
auditor  against  overseers  for  non-payment  of  sums  disallowed  in  their 
accounts,  this  Court  held  that,  under  stat.  2  &  8  Vict.  c.  71,  s.  14,  he 
might  do  so:  and  Lord  Campbbll,  C.  J.,  delirering  the  judgment, 
observed  :.<<  The  Legislature  seems  purposely  to  have  used  the  most 
general  words,  in  order  to  embrace  every  possible  case."     By  stat.  56 
G.  3,  c.  139,  8.  2,  if  the  child  was  bound  into  a  county  or  jurisdiction 
of  the  peace  other  than  that  which  comprehended  the  place  for  which 
the  binding  officers  acted,  and  in  all  other  cases  where  the  justices  of 
the  district  or  place  comprehending  the  district  or  place  from  which 
the  child  was  bound,  and  who  should  sign  the  allowance,  had  not  juris- 
diction in  the  other  district,  the  indenture  was  to  be  allowed  by  four 
justices;  two  for  the  place  from  which,  and  two  for  the  place  into 
which,  the  binding  was.     Then  stat.  3  &  4  W.  4,  c.  63,  s.  1,  after 
reciting  "^this  clause  and  difficulties  which  had  arisen  under  it, 
enacts :  That  <<  all  indentures  for  the  binding  of  parish  appren- 
tices which  have  been  previous  to  the  passing  of  this  Act  allowed,  and 
shall  hereafter  be  allowed,  by  two  justices  of  the  peace  acting  as  well 
for  the  county  or  district  within  which  the  place  by  the  officers  of  which 
such  child  shall  be  bound  shall  be  situated,  as  for  the  county  or  district 
within  which  the  place  shall  be  situated  wherein  such  child  shall  be  in- 
tended to  serve,  shall  be  deemed  and  taken  to  be  as  good,  valid,"  &c., 
«  as  if  the  same  had  been  allowed  by  two  justices  of  the  peace  acting 
only  for  the  county  or  district  in  which  the  place  from  which  such  child 
shall  be  bound  is  situated,  and  also  by  two  other  justices  of  the  peace 
acting  only  for  the  county  or  district  within  which  the  place  shall  be 
situated  in  which  such  child  shall  be  intended  to  serve."     A  single 
police  justice  may  now  do  what  the  two  justices  were  by  this  act  em- 
powered to  do ;  and,  in  this  instance,  he,  being  a  magistrate  for  both 
districts,  may  as  reasonably  be  intrusted  to  act  as  two  justices  both  of 
whom  were  magistrates  for  both  districts.    Then  comes  a  further  enact- 
ment, sect.  8,  which  will  be  cited  on  the  other  side :  <<  And  whereas  it 
is  expedient  that  justices  of  the  peace  in  every  city,  borough,  or  town 
corporate  should  have  concurrent  jurisdiction  with  county  magistrates 
in  apprenticing  any  child  or  children  within  the  limits  of  such  city,. 
borough,  or  town  corporate;  be  it  therefore  enacted,  that"  << every  in 
denture  for  the  binding  of  parish  apprentices  within  any  city,  borough, 
•.     VOL,  XVI.— 71 
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or  town  corporate,  shall  be  allowed  by  two  justices  of  the  peace,  one 
of  such  justices  acting  for  and  on  behalf  of  the  county,  and  the  other 
♦iftim  ^^  ^^^  justices  acting  for  and  on  *behalf  of  the  city,  borongli, 
^  or  town  corporate  within  the  limits  of  which  such  child  shall  be 
bound."  The  words  "binding,"  "within  any  city,"  &c.,  here, must 
mean  a  binding  from  such  city,  &c.,  or  into  it :  otherwise  the  enact- 
ment could  not  take  effect  where  there  was  a  non-intromittant  clause 
in  the  charter  of  the  city  or  borough.  But,  at  all  events,  the  police 
magistrate  may  do,  under  this,  as  well  as  under  the  preceding  clause, 
whatever  might  be  done  by  two  justices. 

SodgeSy  contri. — The  Acts  as  to  parish  apprentices  have  required 
that,  where  there  were  two  jurisdictions,  two  separate  classes  of  magis- 
trates should  act.     This  was  decided  under  stat.  56  G.  3,  e.  139,  s.  2, 
in  Rex  i;.  Shipton,  8  B.  &  G.  772  (E.  G.  L.  R.  vol.  15).    The  attempt 
here  is  to  make  one  police  magistrate  represent  not  two  justices  hot 
two  classes  of  justices.     The  policy  of  the  law,  as  shown  by  the  p^^ 
amble  to  sect.  1  of  the  last  cited  act  was  to  protect  poor  children  who 
might  be  improperly  bound  into  distant  places.    [Lord  Campbell,  C. 
J. — The  Legislature  is  omnipotent,  and  appears,  in  passing  the  last 
Act,  to  have  thought  that  one  police  magistrate  would  be  as  effective 
as  two  ordinary  justices.]     Stat.  8  &  4  W.  4,  c.  63,  which  foUoved 
Bex  v.  Shipton,  enabled  a  justice  of  two  counties  or  districts,  with 
another  justice  of  the  same  two,  to  act  for  both  the  counties  or  dis- 
tricts, in  allowing  apprenticeships  from  one  into  the  other,  thus  dis- 
pensing with  the  necessity  for  four  justices :  and,  in  the  case  of  cities, 
boroughs,  and  towns  corporate,  it  was  provided,  by  sect.  3,  that  inden- 
*lOin  *"^®®  *^^^  binding  within  any  city,  &c.,  should  be  allowed  h 
•^  "  two  justices,"  one  acting  for  the  county  and  the  other  for 
the  city,  &c.,  within  the  limits  of  which  such  child  should  be  bousd. 
A  "  concurrent  jurisdiction"  ^^as  given.     The  Legislature  thought  that 
the  justices  of  the  city  or  borough  were  most  likely  to  know  the  cir- 
cumstances, and  yet  that,  without  this  provision,  two  justices  of  tbe 
county,  having  jurisdiction  in  the  city,  might  have  ousted  the  citj 
justices.     The  provision  is  not  repealed  by  stat.  2  &  3  Vict.  c.  Tl 
[Lord  Campbell,  G.  J. — Mr.  Dyer  might  have  acted  in  the  capacity 
of  either  justice  under  the  clause  you  cite.    May  not  he  now  fill  both':} 
Two  individuals  are  required ;  a  concurrence  of  one  justice  representifig 
one  class,  and  a  second  representing  another.     A  police  magistn:e 
cannot  represent  both. 

Lord  Campbell,  C.  J. — The  Legislature  seems,  by  stat.  2  &  3  Tr^ 
c.  71,  s.  14,  to  have  intended  universally  to  require  that  a  police  mag^ 
trate  should  do  whatever  two  justices  (except  in  Sessions)  might  k 
The  language  is  large  enough  to  effect  this ;  and  if  we  were  to  ioqti:^ 
into  supposed  exceptions  we  should  introduce  too  many  niceties.  Here 
the  act  is  one  which  michi  be  done  by  two  justices ;  it  may,  therefore, 
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be  done  by  one  police  magistrate.  We  expressed  a  similar  opinion  on 
the  effect  of  this  clause  in  Regina  v,  Tjrwhitt,  15  Q.  B.  249  (E.  G.  L. 
R.  vol.  69). 

Pattbson,  J. — Under  the  Apprenticeship  Acts  two  justices  might 
have  acted ;  and,  the  Police  Act  being  *so  general  in  its  terms,  p^^  ^^  ^ 
we  must  say  that,  under  this,  one  police  magistrate  may  act.       ^ 

WiGHTHAN  and  Erlb,  Js.,  concurred. 

Order  of  Sessions  confirmed. 


The  QUEEN  v.  CHARLESWORTH  and  Three  Others.    May  7. 

By  Act  of  Parliament}  an  aaoient  highway,  moning  orer  laod,  the  property  of  S.,  was  made 
-  tompike.  On  eaoh  side  of  the  road,  after  the  paasing  of  the  Aet,  ooUieriee  were  worked  by  S. ; 
and  he  had  from  time  to  time  made  railways  and  tram  roadi  aoroM  the  highway,  for  oonvey> 
anee  of  the  ooala  to  and  from  the  oolUeriea,  and  to  an  adjoining  narigable  riyer.  In  1  A  2  G. 
4,  a  new  tompike  Act  paased,  for  repairing  the  same  highway.  Afler  the  passing  of  this  Act, 
8.  oontinned  one  of  the  former  tram  roads,  and  made  new  rail  and  tram  roads  across  the  high- 
way for  the  same  purpose  as  before.  By  a  clause  in  this  Act,  a  penalty,  reooyerable  on  sum- 
mary eouTiction,  was  imposed  on  any  person  who  should  make  any  rail  or  tram  road  upon  or 
across  the  said  turnpike  road  **  without  the  consent  of  the  said  trustees,  or  legal  authority,"  or 
should  oontinne  such  nul  or  tram  road  after  such  consent  should  be  withdrawn.  On  indictment 
against  8.  for  a  nuisance  in  making  and  continuing  one  of  his  said  rail  roads  after  the  possing 
of  the  last-mentioned  Act : 

Held :  that  such  making  and  continuing  were  an  indictable  nuisance,  and  that  no  inference  to  the 
contrary  oonld  be  drawn  from  the  facts  of  the  ease,  or  the  words  of  the  last  Act. 

To  do  the  work  complained  of,  the  turnpike  road  was  dug  into,  but  filled  up  again,  and  restored 
to  its  former  state,  except  that  the  rail  or  tram  road  remained,  forming  a  grooye  of  wood, 
adapted  to  the  wheels  of  carriages,  and  which  groove  was  sunk  in  the  road,  and  did  not  any- 
where rise  aboTC  its  level : 

Held,  after  a  general  verdict  of  Guilty,  that  the  Court  could  not  (on  a  special  ease  empowering 
tiiem  to  draw  inferences  as  a  jury)  pronounce  the  injury  created  by  this  work  too  slight  and 
mioertain  to  be  a  subject  of  indictment 

Indictment  for  nuisance  to  a  road  in  the  parish  of  Rothwell  in  the 
West  Riding  of  Yorkshire,  described  as  the  Queen's  common  highway 
used  for  all  the  liege  subjects,  &c.,  as  well  on  foot  as  with  their  horses, 
coaches,  carts,  and  carriages,  to  go,  return,  &c.  The  first  count 
charged  the  committing  of  the  nuisance  by  fixing  and  placing  pieces 
of  timber  in  and  across  the  highway,  and  continuing  the  same,  &c., 
whereby  the  said  highway  was  obstructed:  the  second  count,  by 
digging  trenches  and  holes  in  and  across  the  said  highway,  and  con- 
tinuing the  same,  &c.,  by  reason  whereof  the  Queen's  ^subjects  r^i-i  a-i  n 
could  not  go,  return,  &c.,  without  great  peril  and  danger  of  *■ 
their  lives :  to  the  great  damage  and  common  nuisance,  &c. ;  to  the  evil 
example,  &c. ;  and  against  the  peace,  &c.  Plea :  Not  Guilty.  On  the 
trial,  before  CrbsswelL,  J.,  at  the  Yorkshire  Spring  assizes,  1851,  a 
verdict  for  the  Grown  was  taken  by  consent,  subject  to  the  opinion  ot 
this  Court  upon  a  special  case,  which  was  stated  as  follows. 

This  indictment  was  preferred  by  the  trustees  of  The  Leeds  and 
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Wakefield  turnpike  road,  across  a  portion  of  which,  at  or  near  a  place 
called  BothweU  Haigh,  is  a  tram  road  made  and  continued  by  the 
defendants  in  manner  after  stated,  which  making  and  continuing  forma 
the  charge  in  the  indictment.  The  Leeds  and  Wakefield  road  was, 
prerious  to  1758,  an  ancient  common  highway  forming  part  of  a  Ugh- 
way  from  Leeds  to  Sheffield.  The  part  in  question  then  ran  through 
property  belonging  to  ancestors  of  the  present  Lord  Stonrton,  who  vere 
also  lords  of  the  manor ;  which  property  has  descended  to  and  is  now 
vested  in  him ;  and  he  is  now  lord  of  the  manor.  At  this  time,  there- 
fore (as,  prior  to  1758,  it  belonged  to  his  ancestors),  the  property  on 
each  side  of  the  road  at  the  point  in  question  belongs  to  the  present 
Lord  Stourton. 

In  1758  an  Act  of  31  G.  2  (c.  63),  was  passed  « for  repairbg  the 
road  from  Leeds  to  Sheffield,  in  the  County  of  York."    By  and  under 
that  Act  the  road  from  Leeds  to  Wakefield,  as  a  portion  of  the  Leeds 
and  Sheffield  road,  became  a  turnpike  road.     By  certain  Acts,  passed 
from  time  to  time,  and  recited  in  an  Act  of  2  6.  4,  hereinafter  next 
referred  to,  the  Act  of  31  6.  2  was  continued:  and  finally  the  Act  of 
*ini41  ^  ^'  *'(^)  intituled  "An  *Act  for  amending  and  repairing  the 
^  road  from  Leeds  to  Wakefield,  in  the  County  of  York,"  was 
passed ;  and  under  that  the  prosecutors  are  constituted  trustees  of  the 
Leeds  and  Wakefield  road.     (Any  of  the  Acts  might  be  referred  to  by 
either  party  as  forming  part  of  the  case.)    On  the  East  side  of  the  road 
at  the  point  in  question,  and  about  a  mile  distant  from  it,  is  the  riTer 
Aire,  a  navigable  river,  afibrding  a  means  for  conveying  to  various 
markets  the  produce  of  the  collieries  which  lie  on  each  side  of  the  road. 
There  are  many  collieries,  not  only  at  BothweU,  but  also  at  Lofthome 
and  other  places  on  each  side  of  the  Leeds  and  Wakefield  road;  those 
on  the  West  side  being  separated  from  the  navigation  by  the  road  and 
such  land  as  intervenes  between  its  East  side  and  the  riyer. 

Two  of  the  defendants,  John  Charlesworth  Dodgson  Charlesworth 
and  Joseph  Charlesworth,  at  the  time  when  the  said  tram  road  i?u 
made  by  them  as  after  mentioned,  rented  from  Lord  Stonrton  the  col- 
lieries on  each  side  of  the  road,  under  a  lease  dated  1st  March,  1&4&, 
whereby  he  demised  the  collieries  and  all  rights  incident  thereto  belong- 
ing to  him :  and  the  other  two  defendants  were  their  seryanta,  ac^ 
for  them,  and  under  their  orders. 

From  the  year  1820  to  the  date  of  the  last-mentioned  lease,  Meesn. 
Charlesworth  had  rented  the  same  collieries  from  Lord  Stonrton,  bj 
lease  containing  a  similar  demise.  Up  to  their  first  tenancy,  and  fo 
above  thirty  years  previously,  certain  Messrs.  Fenton  had  rented  froa 
Lord  Stourton  the  same  collieries  with  the  rights  incident  thereto,  undff 
a  similar  demise  to  that  contained  in  the  said  lease  to  Messrs.  Charles 
worth.    During  the  time  that  the  Messrs.  Fenton  held  the^saidcol- 

(a)  1  A  a  G.  4,  e.  r.,  local  ind  personal,  pablie. 
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lleries,  but  preyiooa  to  the  passing  of  the  Act  of  2  6.  4,  they  had  and 
made  tram  roads  of  wood  or  rail  roads  of  iron  *over  and  across  r^i-in^  t- 
the  said  turnpike  road  from  Lord  Stourton's  land  on  the  one  ^ 
side  to  his  land  on  the  other,  at  a  short  distance  from  the  part  now  in 
question,  for  the  purpose  of  carrying  coals  from  the  West  side  of  the 
road  to  corresponding  tram  roads  or  rail  roads  on  the  East  side  which 
communicated  with  the  river  Aire ;  and  they  varied  the  situations  of 
sach  tram  roads  or  rail  roads,  and  crossed  the  road  at  new  points,  as 
new  pits  were  opened  on  the  West  side  of  the  road.     When  Messrs. 
Charlesworth  took  their  first  lease  in  or  about  1820,  they  found  one  of 
these  tram  roads  or  rail  roads  in  existence  near  the  place  in  question  ; 
and,  after  paying  Messrs.  Fenton  a  valuation  for  the  materials,  took 
possession  thereof  and  used  it  during  their  lease  for  their  own  purposes. 
During  the  continuance  of  the  lease  to  Messrs.  Charlesworth,  and  about 
the  time  of  the  passing  of  the  Act  of  2  G.  4,  the  said  Messrs.  Charles- 
worth made  a  new  tram  road  or  rail  road  on  opening  a  new  pit  on  the 
West  side  of  the  road,  and  carried  it  across  the  road  near  the  place  in 
question,  still  retaining  the  tram  road  which  existed  when  they  took  the 
lease.     For  some  four  years  prior  to  the  making  of  the  tram  road  now 
in  dispute,  they  had  ceased  to  work  pits  on  the  West  side  of  the  road : 
but,  recently  before  the  present  indictment  was  preferred,  they  com- 
menced operations  there  again,  when  it  became  important  to  them  for 
the  purpose  of  carrying  away  the  coals  to  make  a  rail  road  or  tram 
road  across  the  turnpike  road.     Up  to  this  period  neither  Messrs.  Fen- 
ton nor  Messrs.  Charlesworth  had  ever  asked  or  obtained  any  consent 
from  the  trustees  of  the  road,  or  any  one  on  their  behalf,  for  using, 
maintaining,  or  making,  or  continuing,  any  tram  road  or  rail  road 
which  during  the  continuance  of  their  respective  leases  *they  r^iin-i^ 
had  so  used,  maintained,  made,  and  continued.     The  case  then  *- 
stated  that,  on  23d  November,  1848,  Messrs.  Charlesworth  received  a 
letter  from  the  solicitors  to  the  trustees  (which  the  case  set  forth),  com- 
plaining of  the  increased  trafBc  on  part  of  the  road  by  the  conveyance 
of  coal  for  which  no  tolls  were  received ;  and  concluding :  <<  We  are 
also  given  to  understand  that  you  are  contemplating  to  lay  a  line  of 
rail  way  across  the  turnpike  road.     We  have  therefore  to  request  that 
no  steps  may  be  taken  to  carry  this  into  effect  until  the  consent  of  tho 
trustees  has  been  obtained."   Messrs.  Charlesworth,  however,  instructed 
the   other  defendants  to  make  the  tram  road  in  question  across  the 
road ;  and  by  the  latter  (under  the  directions  and  by  the  authority 
of  the  former)  the  work  complained  of  in  the  present  indictment  was 
done. 

In  order  to  make  the  tram  road  or  rail  road  across  the  road,  it  was 
necessary  to  dig,  and  the  parties  making  it  did  dig,  into  the  road:  but 
no  more  was  done  by  them  in  making  it  than  was  necessary  for  that 
purpose ;  and  all  was  left  in  good  order  for  traffic,  except  so  far  as  the 
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tram  road  or  rail  road  itself,  when  laid  down,  may  be  considered  by  the 
Court  to  constitute  an  injury  or  nuisance.  The  trim  road  or  raO 
road  in  question  is  made  of  wood  sunk  into  the  road,  grooyed  for  the 
wheels  of  coal  wagons,  and  the  highest  part  thereof  on  a  lerel  wifcli  the 
road. 

A   complaint   was   laid  by   the   trustees  before  justices  in  petty 
^10171  ^^^^^^^''>  under  the  Act  of  2  G.  4;(a)  but  *they  dismissed  the 
-*  charge,  considering  that  they  ought  not  to  exercise  their  juris- 
diction, a  claim  of  right  having  been  made. 

The  Court  were  to  draw  such  inferences  from  the  facts  as  a  jury 
might.  The  question  for  their  opinion  was,  if,  under  the  circumstances, 
this  indictment  could  be  maintained.  If  the  Court  should  hold  that  it 
could,  the  verdict  was  to  stand ;  otherwise,  a  verdict  of  Not  Guilty  to 
be  entered. 

Tomlinson  was  to  have  argued  for  the  Crown :  but  the  Court  called 
upon 

Hardy^  for  the  defendants. — This  case  is  within  the  principle  on 
which  the  Court  acted  in  Rex  v.  Tindall,  6  A.  &  E.  143  (E.  C.  L  R. 
vol.  38).  The  defendants  there  had  erected  piles,  connected  by  planks, 
in  the  harbour  of  Scarborough,  and,  on  indictment  for  a  nuisance,  the 
jury  found,  specially,  that  «by  the  defendants'  works,  the  harbour  is 
♦101^1  in  some  extreme  cases  ^rendered  less  secure."  Lord  Dbnmax, 
r  C.  J.,  delivering  the  judgment  of  the  Court,  said  that  this  ex- 
pression conveyed  to  the  mind  «  that  the  defendants'  works,  evenirhen 
other  causes  concur  with  them  and  produce  their  worst  result,  do  hut 
diminish  the  security  of  the  harbour,  possibly,  in  the  least  possible 
degree,  on  very  rare  occasions,  and  under  undefined  circumstances:" 
and  he  added  «Now,  without  deciding  at  all  how  far  the  conduct  of  the 
defendants  could  under  the  circumstances  be  justified,  if  their  works 
of  themselves  injured  the  harbour  or  rendered  it  insecure,  or  even  if, 
combined  with  other  things,  they  had  that  effect  generally,  we  think 
that  the  jury  must  be  taken  to  ask  by  their  special  verdict  for  our  deci- 
sion, whether  such  consequences  as  are  therein  stated  must  amount  to 
a  nuisance.    We  do  not  think  that  they  must,  but  hold,  on  the  contrary, 

(a)  Stat  1  2k  2  G.  4,  c.  t.  s.  72,  enaota :  That  if  any  person  shaU  (among  other  iigiiri«s  aad 
nuisances  which  are  specified)  ''  make  or  cause  to  be  made,  any  iron  raU  road  or  tram  road,  npos 
or  across  the  said  road,  without  the  consent  of  the  said  trustees,  or  legal  aothoiity,  or  shall  eoa- 
tinue  or  not  remove  such  rail  road  or  tram  road,  after  such  consent  shall  be  withdrawn  or  ^ 
continued ;  or  shall  lay  any  piece  of  timber,"  Ac,  "  or  other  matter  or  thing  whatsoerer,  on  aaj 
part  of  the  said  road,  or  on  the  side  or  sides  thereof,"  Ac,  **  to  the  prejudice,  annoyinoe,  <m 
interruption  of  persons  travelling  and  passing  thereon,"  "every  such  person  ahaU  forfeit  and  fS7 
(over  and  above  the  damage,  if  any  occasioned)  any  sum  not  exceeding  32.  for  every  such  offence 
(and  in  any  such  case  of  rail  roads  or  tram  roads  every  day's  eontinuanoe  thereof  afler  BOtie* 
shall  be  deemed  a  fresh  offence) ;  to  be  levied,  recovered,"  Ac,  "  in  manner,"  Ac  (by  distmi 
and  sale  under  warrant  of  a  justice  on  summary  conviction ;  sect.  65) :  **  and  anch  offenders  fk%^ 
also  pay  to  the  said  trustees,  or  their  treasurer  or  treasurers,  or  one  of  them,  aaeh  sum  of  moa«;>s 
shall  be  a  fuU  satisfaction  for  the  damage  so  done,  which  shall  be  settled  or  asoertaiaed  by  ti« 
justice  or  justices  of  the  peace  by  or  before  whom  such  offender  shaU  be  oonricted." 
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that  no  person  can  be  made  criminally  responsible  for  consequences  sc 
slight,  and  uncertain,  and  rare,  as  are  stated  by  this  verdict  to  resuh 
from  the  works  of  the  defendants."     [Wightman,  J. — The  case,  here, 
does  not  state  how  little  the  nuisance  is  which  the  works  occasion.] 
The   Court  may  determine  this  as  a  jury.     Sex  v.  Russell,  6  B. 
&  G.  566  (E.  G.  L.  R.  vol.  13),(a)  can  no  longer  be  relied  upon 
as  an  authority :  but  the  question  here  is  not  of  a  balance  between 
injury  and  benefit :   the  tram  roads  are  useful  for  the  passage  of 
carts,  which  must  cross  the  turnpike  road  from  the  codpits;   and 
they  cause  no  sensible  injury.     [Lord  Campbell,  G.  J. — Do  you  claim 
a  power   to  dig   in   the   highway  for  the   purpose   of  laying   down 
rails  ?]     Stat.  1  &  2  Geo.  4,  c.  v.  s.  72,  renders  it  penal  to  make  any 
railway  or  tram  road  across  the  turnpike  road  <<  without  the  consent  of 
'''the  said  trustees,  or  legal  authority."     If  such  laying  down  r^iiA-iq 
w^re  necessarily  a  nuisance,  the  trustees  could  not  give  consent.  ^ 
That  is  the  only  legal  authority  under  the  statute ;  if  a  legal  authority 
prior  to  the  statute  is  looked  for,  it  can  be  derived  only  from  the  original 
right  of  the  landowner,  and  the  Court  may  presume  that  the  dedication 
to  the  public  was  qualified  by  a  reservation  in  his  favour.     The  freehold 
in  a  turnpike  road  remains  in  the  landowner,  subject  to  the  public  ease- 
ment.    [Lord  Campbell,  C.  J.-*-The  House  of  Lords  held  so  in  a  case 
irhich  was  before  them  about  three  years  ago.]    And,  if  the  landowner 
retained  a  way-leave  over  the  road  for  the  use  of  his  adjoining  proj)erty, 
he  would  naturally  retain  it  in  the  form  most  suitable  to  the  purpose 
according  to  modern  practice,  that  is,  by  means  of  rail  and  tram  roads. 
Kegina  v.  Chorley,  12  Q.  B.  515  (E.  G.  L.  B.  vol.  64),  afibrds  an  instance 
of  a  public  right  of  way  subservient  to  an  anterior  private  one.     The 
mode  in  which  the  common  easement  of  a  way-leave  for  conveyance  of 
coals  may  be  enjoyed  was  discussed  in  Dand  v.  Kiugscote,  6  M.  &  W. 
174,t  where  Lord  Abingbr  said  :{b)  "  I  do  not  see  why,  if  the  party 
has  the  right  of  way,  he  cannot  lay  down  iron  rails  upon  it."     [Lord 
Campbell,  G.  J. — You  contend,  not  only  for  a  right  of  way,  but  for  a 
right  to  make  as  many  tram  roads  as  may  suit  you.     There  are  cases 
of  gates  across  public  roads ;  but  none  of  a  power  to  erect  such  gates 
at  pleasure.     As  to  the  authority  of  the  trustees,  an  Act  of  Parliament 
might  empower  them  to  license  what  would  otherwise  be  unlawful.]     In 
point  of  fact  Lord  Stourton,  here,  has  used  the  rights  complained  of 
during  sixty  years,  and  *has  varied  the  directions  of  the  tram  ^^^  ^,^^ 
roads  across  the  turnpike  road,  without  any  interference  by  the  ^ 
trustees  until  now. 

Tomlinson^  contri,  was  not  heard. 

Lord  Campbell,  C.  J. — Mr.  Hardy  has  argued  this  case  extremely 
vrell :  but,  in  the  first  place,  I  think  we  must  take  the  acts  here  done 

(a)  See  Rex  v.  Ward,  4  A.  2k  E.  384  (B.  C.  L.  R.  toL  31). 
(6)  6  M.  A  W.  187.t 
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to  be  a  nuisance.  The  description  given  of  the  formation  of  the  rail 
and  tram  roads  is :  (His  Lordship  read  it  from  the  case ;  ant^,  p.  1016). 
That,  of  necessity,  leads  to  considerable  inconvenience  to  traveUers, 
and,  if  done  without  authority,  would  be  a  subject  of  indictment.  Then 
it  is  argued  that  a  right  has  been  reserved  by  the  landowner  to  make 
as  many  rail  and  tram  roads  as  he  pleases  in  all  time  to  come,  for  the 
convenient  use  of  his  coal  pits.  But,  if  this  would  be  a  nuisance,  there 
could  be  no  such  right  reserved.  No  authority  has  been  cited  for  the 
reservation  of  a  right  in  future  to  put  up  as  many  gates  or  male  as 
many  tram  ways  as  the  landowner  thinks  proper.  No  such  reserratioii 
could  exist,  if  the  acts  would  be  a  nuisance.  I  am  sorry  if  our  decision 
tends  to  inconvenience :  but  the  trustees  have  power  under  the  Act  of 
1  &  2  G.  4,  to  allow  these  works  if  they  think  fit. 

Patteson,  J. — ^We  must  consider  these  works  to  be  a  nuisance ;  and 
we  cannot  suppose  a  reservation  of  right  so  large  as  that  claimed;  that 
Lord  Stourton's  tenants  should  make  as  many  tram  ways  across  this 
road  as  they  please.  Under  the  local  statute  the  trustees  may  consent 
4^10911  ^^  ^^^  making  of  these  rail  or  tram  roads;  bat,  if  ^theyare 
-*  made  without  such  consent,  or  continued  after  it  is  withdrawn, 
a  penalty  is  incurred ;  and  the  incurring  of  this  does  not  make  the  pro- 
ceeding less  a  subject  of  indictment. 

WiOHTMAN,  J. — These  works  are  prim&  facie  a  nuisance.  The  case 
does  not  show  to  what  extent  they  are  so :  but  no  authority  is  adduced 
to  sanction  what  has  been  done  even  to  the  extent  of  appearing  by  the 
case. 

Erle,  J. — I  am  of  the  same  opinion,  though,  in  deciding  the  question 
of  nuisance,  I  desire  to  confine  myself  to  the  case  before  us.  If  that 
which  was  done  here  was  no  nuisance,  the  jury  might  have  found  so.la] 
Without  such  finding,  I  cannot  say  that  the  laying  down  works  like 
these  is  not  such  a  nuisance  as  may  be  the  subject  of  an  indictment. 

Judgment  for  the  Crown. 

•)  See  the  next  case. 


k 
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♦The  case  referred  to  in  p.  591,  note  (a),  of  the  present  r^^Qoo 
volume,  was 

The  QUEEN  v.  BETTS  and  Others.    [Jfay  22,  1850.] 

By  statotoi  reciting  that  tlie  river  Wltham  wu  formerly  navigable  for  lighters,  boats,  Ac,  from 
Lincoln,  to  the  sea,  bat  that,  by  sand  and  silt  brought  in  by  the  tide,  the  outfall  had  been 
greatly  obstructed  and  was  in  a  great  measure  stopped  up,  whereby  trade  and  oommerce  had 
decayed,  powers  were  g^ven  to  Commissioners  for  the  purpose  of  restoring  the  navigation ; 
and  they  were  authorised,  in  order  fo^  the  carrying  on  and  effecting  the  said  navigation,  to 
make  a  new  out  through  lands  adjoining  the  river  (not  veated  in  Uie  Commissioners) ;  and 
the  navigation  so  made  waa  to  be  open  to  all  subjects  of  the  realm,  paying  certain  tolls.  The 
Commissioners  were  also  empowered,  by  this  and  another  act,  under  certain  regulations,  to  build 
bridges.  The  out  was  made,  and  a  more  direct  channel  tbereby^created,  through  which  the 
waters  of  the  Witham  passed  to  the  sea.  A  Company,  in  whom  the  powers  of  the  Commis- 
sioners afterwards  became  vested  by  statute,  built  a  bridge,  not  according  to  the  regulations, 
and  occupying  to  some  extent  the  bed  of  the  new  cut  On  indictment  against  them  for  a 
nuisance  to  the  river  as  a  public  highway,  the  jury  found  specially  that  the  Company  were 
guilty  of  building  the  bridge,  but  that  it  did  not  obstruct  the  navigation.  On  motion  to  enter 
the  rerdiot  for  defendants :  Held : 

1.  That  the  out  was  a  public  navigable  river,  the  obstruction  of  which  was  an  indictable  offeno«. 
Bui 

2.  That  building  a  bridge  partly  in  the  bed  of  a  navigable  river  is  not  necessarily  a  nuisance : 
that  the  question  whether  in  fact  it  be  so  or  not  in  a  particular  instance  is  for  a  jury :  and 
that  the  verdict  here,  negativing  actual  obstruction,  was,  in  effect  an  acquittal 

Indictment,  containing  six  connts  for  nuisance,  by  obstructing  public 
foot  and  carriage  ways,  a  towing  path  and  a  navigable  river ;  and  a 
seventh  count  for  building  a  railway  viaduct  bridge  otherwise  than  as 
required  by  statute. 

The  sixth  count  alleged :  That,  before  the  committing  of  the  nuisance 
after  mentioned,  there  was  and  is  a  certain  public  navigable  river  called 
the  Witham,  lying  and  being  in  the  parts  of  Holland  in  the  county  of 
Lincoln,  such  river  being  the  Queen's  common  highway  for  all  the  liege 
subjects,  &c.,  with  their  ships,  barges,  lighters,  boats,  wherries,  and 
other  vessels,  to  navigate,  sail,  row,  pass,  repass,  and  labour  at  their 
free  will  and  pleasure  without  any  impediment  or  obstruction  whatso- 
ever. And  that  defendants,  on  1st  January,  11  Vict.,  with  force  and 
arms,  at  the  parish  of  Boston,  Ac,  unlawfully,  *wilfully,  and  r^tiAoo 
injuriously  did  erect  and  build,  and  cause  to  be  erected,  &c.,  ^ 
in,  over,  and  upon  the  said  river  and  Queen's  common  highway  there, 
near  a  certain  place  called  Witham  Town,  a  certain  bridge,  and  that 
defendants,  on  the  said  Ist  day,  &c.,  and  thence  until  the  day  of  finding 
the  inquisition,  with  force,  &c.,  at,  &c.;  averment  that  defendants 
unlawfully  continued  and  still  do  continue  the  said  bridge  erected,  &c. ; 
b J  means  whereof*  the  navigation  and  free  passage  of,  in,  through,  and 
along  and  upon  the  said  river  Witham  and  the  Queen's  common  highway 
tbere,  on,  &c.,  and  for  and  during  all  the  time  aforesaid,  hath  been  and 
still  is  greatly  straitened,  obstructed,  and  confined,  so  that  the  liege 
subjects,  &c.,  navigating,  sailing,  &c.,  with  their  ships,  barges,  &c.,  in, 
tbrough,  along,  and  upon  the  said  river  and  Queen's  common  highway, 
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on,  &c.,  and  for  and  during,  &c.,  could  not,  nor  yet  can,  go,  navigate 
sail,  &c.,  with  their -ships,  barges,  &c.,  upon  and  about  their  necessary 
affairs  and  business,  in,  through,  along,  and  upon  the  said  river  and 
Queen's  common  highway  there  in  so  free  and  uninterrupted  a  maimer 
as  of  right  they  ought  and  before  had  been  used  and  accustomed  to  do: 
To  the  great  damage  and  common  nuisance  of  all  the  liege  sabjects, 
&c.,  navigating,  &c.,  with  their  ships,  &c.,  in,  through,  and  along  and 
upon  the  said  river  and  Queen's  common  highway  there,  to  the  great 
obstruction  of  the  trade  and  navigation  of  and  upon  the  said  river,  to 
the  evil  example,  &c.,  and  against  the  peace,  &c. 

Plea :  Not  Guilty. 

On  the  trial,  before  Wilde,  C.  J.,  at  the  Lincolnshire  Spring  Assizes, 
1849,  the  facts  material  to  the  issue  on  the  6th  count  appeared  to  be 
as  follows. 

*10941       ^'^^^  defendants  were  the  contractor,  engineers,  and  worb 
^  men  carrying  on  the  works  of  The  Great  Northern  Railway 
Company. 

By  Stat.  2  G.  3,  c.  32,  <<  for  draining  and  preserving  certain  lov 
lands  called  the  Fens,  lying  on  both  sides  of  the  river  Witham,  in  the 
county  of  Lincoln ;  and  for  restoring  and  maintaining  the  navigation 
of  the  said  river,  from  the  High  Bridge  in  the  city  of  Lincob,  through 
the  borough  of  Boston,  to    the   sea:"  It  was  recited  that  the  ri?er 
Witham  <<  was  formerly  navigable  for  lighters,  barges,  boats,  and  other 
vessels,  from  the  sea,  through  Boston,  to  the  High  Bridge  in  the  city 
of  Lincoln ;  but,  by  the  sand  and  silt  brought  in  by  the  tide,  the  ont- 
fall  thereof  into  the  sea  hath,  for  many  years  last  past,  been  greatly 
hindered  and  obstructed,  and  is  now  in  great  measure  stopped  up,  lost, 
and  destroyed,"  whereby  about  100,000  acres  of  land  were  frequently 
overflowed,  and  trade  and  commerce  became  decayed  and  the  country 
depopulated.     For  the  execution  of  this  Act,  certain  District  commis- 
sioners of  drainage  were,  by  sect.  3,  to  be  elected,  and  these,  under 
sect.  6,  were  to  elect  General  Commissioners  of  drainage,  by  whom  the 
drainage  through  the  river  Witham  was  to  be  improved.     Certain  other 
persons  were,  by  sect.  77,  to  be  chosen,  who  should  be  commiasioners 
for  restoring  and  maintaining  the  navigation  upon  the  river  Witham 
from  the  High  Bridge  to  the  sea. 

By  sect.  36  it  was  provided  that  the  General  Commissioners  shonM 
in  the  first  place  <<  cause  a  Grand  sluice  or  sluices  for  stemming  the  tide 
to  be  erected  between  Lodowick's  Gowt  and  Boston  Bridge,  at  or  near 
a  piece  of  ground  commonly  called  Harrison's  Four  Acres,"  in  order  tc 
retain  fresh  waters  in  dry  seasons  for  the  use  of  cattle  and  the  naviga 
♦109^1  ^^^^>  ^^^  should  also  make  or  cause  to  be  *made  a  new  cut 
^  from  the  said  sluice  or  sluices  unto  or  near  unto  Anthony'^ 
Gowt,  and  a  bank  on  each  side  of  the  cut,  the  dimensions  of  which  cc*> 
and  bank  were  specified.     Sect.  66  enacted :  That  it  should  be  lavfoi 
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for  the  Oeneral  commissioners  to  cause  a  bridge  to  be  erected  over  the 
intended  new  cut  at  some  part  about  half  way  between  Anthony's  Gowt 
and  Boston,  for  the  purpose  only  of  preserving  a  communication  between 
the  houses  in  Boston  West  and  the  Holland  Fen. 

Sect.  80  empowered  the  Navigation  Commissioners,  « in  order  for  the 
carrying  on  and  effecting  the  said  intended  navigation,"  to  open,  cleanse, 
scour,  deepen,  or  enlarge  the  river,  to  make  new  cuts  through  the 
adjoining  lands  for  the  purpose  of  the  navigation  and  for  better  effect- 
ing the  purposes  of  the  Act;  and  also  to  cut  and  use  the  soil,  &c.,  as 
occasion  should  require,  and  to  build  over  the  said  river  or  cuts,  so  many 
bridges,  sluices,  locks,  wears,  warehouses,  quays,  and  other  works,  at 
such  places  and  in  such  manner  as  the  said  Commissioners  should  think 
necessary  and  convenient ;  and  from  time  to  time  to  alter  and  repair 
the  same ;  to  make  towing  paths,  &c. ;  and  to  do  all  other  matters  and 
things,  within  their  limits,  which  they  should  judge  necessary  or  con- 
venient, for  carrying  on,  restoring,  completing,  and  maintaining  the 
said  navigation,  according  to  the  tenor,  &;c.,  of  this  Act ;  and  to  make 
and  build  a  lock  near  the  said  sea  sluice  to  be  erected  for  the  works  of 
drainage,  with  doors,  &c.,  for  the  purpose  of  the  said  navigation. 

Sect.  84  enacted:  <<That  the  said  Commissioners  for  the  navigation 
may  and  they  are  hereby  authorized  and  empowered  to  cause  and  direct 
the  soil  or  bed  of  the  river  Witham,  from  Boston  to  Lincoln  High 
Bridge,  to  be  *dug,  cut,  and  levelled,  for  the  purpose  of  the  r^-ino^ 
said  navigation,  so  as  the  same  river  may  be  navigable  and  ^ 
passable  in  all  seasons  for  barges,  boats,  and  vessels ;  and  that  the  said 
Commissioners  for  the  navigation  shall  and  may,  and  they  are  hereby 
authorized  and  empowered,  to  purchase  and  enclose  a  piece  of  ground 
near  or  adjoining  to  every  lock,  sluice,  wear,  or  other  works,  which  shall 
be  made  for  the  purpose  of  the  said  navigation,*'  and  to  build  a  house 
upon  every  such  piece  of  ground,  &c. 

Sect.  85  imposed  certain  tolls;  and  by  sect.  88  it  was  enacted:  <<  That 
the  navigation  to  be  formed  by  virtue  of  this  Act  upon  the  river  Witham, 
or  any  adjoining  lands  from  the  sea  through  Boston,  to  the  High  Bridge 
at  Lincoln,  shall  be  public,  open,  and  free  to  all  His  Majesty's  liege 
subjects,  to  pass,  repass,  travel,  and  go,  with  boats,  barges,  and  other 
vessels,  subject  only  to  such  duties,  tolls,  restrictions,  and  regulations, 
a3  are  herein  provided,  declared,  and  expressed,  concerning  the  same. 

By  sect.  91  the  General  Commissioners  and  Navigation  Commissioners 
were  respectively  empowered  to  treat  for  purchase  of  lands,  and  to 
settle  compensations  by  jury  in  case  of  dispute. 

The  sluice  was  formed,  according  to  sect.  86,  and  still  exists.  The 
cut  was  also  made,  being  what  is  now  called  the  River ;  and  it  is  rendered 
navigable  by  the  sluice  holding  up  the  water.  Both  works  were  made 
in  lands  purchased  by  the  General  Commissioners  under  their  statutory 
powers.     Anthony's  Gowt  is  about  two  miles  beyond  the  sluice.     The 
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works  described  comprehend  the  whole  space  referred  to  in  the  indict- 
ment. No  bridge  was  ever  built  under  the  powers  of  the  Act.  The 
*10071  Navigation  Commissioners  made  the  river  and  new  *cut  navi- 
^  gable,  and  built  a  lock  on  the  North  east  side  of  the  Grand 
Sluice,  close  to  which  the  railway  bridge  passes. 

By  Stat.  52  G.  3,  c.  cviii.,  local  and  personal,  public,  sect.  3,  the  powers 
of  the  Commissioners  of  Navigation  for  the  purpose  of  the  Navigation, 
and  their  right  to  tolls,  were  revoked  and  annulled ;  by  sect.  5,  certain 
persons  were  incorporated  under  the  name  of  The  Company  of  Proprie- 
tors of  the  Witham  Navigation,  with  power  to  have  and  purchase  lands, 
tenements,  &c. ;  and,  by  sect.  4,  they  were  invested  with  such  and  the 
like  powers,  privileges,  and  authorities  as  were  before  vested  in  the 
Navigation  Commissioners,  so  far  as  they  related  to  restoring  and  main- 
taining the  navigation  from  the  Grand  Sluice,  through  Boston,  to  the 
sea.     By  sect.  5  they  were  authorized,  among  other  things,  to  build  in 
or  upon  the  said  Navigation,  or  upon  the  lands  adjoining,  such  and  so 
many  bridges,  piers,  &c.,  as,  and  where,  they  should  think  necessary  and 
convenient,  and  from  time  to  time  to  alter,  repair,  and  amend  or  discon- 
tinue the  same ;  and,  by  sect.  7,  they  were  required,  as  soon  as  conve- 
niently might  be,  to  cleanse,  scour  out,  widen,  deepen,  straighten,  and 
embank  the  said  river  Witham  from  the  Grand  Sluice  to  the  High  Bridge 
in  the  City  of  Lincoln.     The  act  also  gave  them  powers  for  the  com- 
pulsory purchase  of  lands,  to  be  taken  by  them  in  fee,  and  it  vested  in 
them  all  the  lock-houses,  warehouses,  goods,  &c.,  and  effects,  of  the 
Navigation  Commissioners.    Tolls  were  granted  them,  to  be  levied  npon 
all  goods  navigated,  carried,  &c.,  upon  or  along  the  said  Navigation. 
And  it  was  enacted,  by  sect.  91,  <«  That  all  persons  whomsoever  shall 
have  free  liberty  to  navigate  upon  the  said  navigation,  or  any  part 

*1  (\9.9^  ^^^^^^^'  ^^^^  ^^7  boats  or  vessels  '^suited  to  the  construction 
-''  of  the  locks  and  depth  of  water  in  the  said  navigation,  and  to 
use  the  said  towing  paths  for  haling  and  drawing  such  boats  and  vesaek, 
upon  payment  of  such  rates  and  duties  as  shall  be  demanded  by  the 
said  Company  of  proprietors,  not  exceeding  the  rates  hereinbefore  men- 
tioned; and  subject  always  to  the  rules,  by-laws,"  &c.,  of  the  said 
Company. 

By  the  Great  Northern  Railway  Act,  1846,  9  &  10  Vict.  c.  IxxL, 
local  and  personal,  public,  which  empowered  the  Company  thereby 
incorporated  to  make  their  railway  on  the  banks  of  the  river  Witham, 
and  across  the  river  near  Boston,  between  that  town  and  Lincoln,  it  was 
enacted  (sect.  131)  that  the  Witham  Navigation  Company  should  grant 
to  the  Railway  Company,  and  the  latter  should  accept,  a  lease  for  999 
years  of  all  the  estate  and  interest  of  the  Witham  Navigation  Company 
in  the  river  Witham  and  in  the  navigation  thereof,  from  the  Grand 
Sluice  in  the  borough  of  Boston  to  the  said  High  Bridge  in  the  city  of 
Lincoln,  with  all  the  locks,  dues,  and  tolls  thereto  belongmg,  and  so 
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mnch  of  the  banks  of  the  said  river,  and  all  such  houses,  warehouses, 
and  other  hereditaments,  as  the  Navigation  Compan  j  were  in  any  manner 
entitled  to.  Sect.  185  enacted  that,  from  and  after  the  passing  of  this 
act,  and  during  the  said  term,  all  powers,  provisions,  and  authorities 
which  before  were  vested  in  and  exercisable  by  the  said  Navigation 
Company,  in  relation  to  the  works  of  drainage  and  navigation  and  other 
works  mentioned  in  the  several  recited  acts,  and  in  relation  to  rates, 
tolls,  and  duties,  and  the  application  thereof,  and  such  other  the  powers, 
&c.,  of  the  recited  acts  vested  in  and  exercisable  by  the  said  Navigation 
Company  as  were  necessary  for  the  purposes  of  this  act,  should  be 
vested  in  and  exercisable  by  and  ^applicable  to  the  Railway  r^ciAQn 
CoTnpany.  Sect.  148  enacted  that  in  carrying  the  railway  over  ^ 
the  river  Witham  near  the  Grand  Sluice,  and  at  Horseley  Deeps  lock, 
the  railway  should  be  so  constructed  that  the  piers  and  piles  of  the 
bridges  supporting  the  same  should  not  obstruct  the  free  passage  of  the 
waters.  There  was  also  a  provision,  in  sect.  147,  that  the  Railway  Com- 
pany, in  crossing  the  Witham,  or  any  of  the  before-mentioned  rivers, 
drains,  and  watercourses  connected  therewith,  should  not  contract  the 
area  of  the  waterways,  or  do  any  act  by  which  the  passage  of  the  waters 
should  be  obstructed. 

By  the  East  Lincolnshire  Railway  Act,  9  &  10  Vict.  c.  Ixxxviii.,  local 
and  personal,  public,  it  was  recited  (sect.  85)  that  the  Railway  to  be 
made  under  that  statute  was  intended  to  be  carried  over  the  river 
Witham  at  or  near  Boston,  and  that  it  was  expedient  to  provide  against 
obstruction  and  injuries  being  occasioned  thereby  to  the  free  navigation 
of  the  river ;  and  provisions  were  made  (sects.  85  to  45)  for  the  con- 
struction of  the  bridge  so  as  not  to  narrow  the  waterway  or  obstruct 
the  navigation  or  the  free  passage  of  the  waters.  Sect.  21  forbade  the 
Company  to  make  any  lateral  deviation  into  any  lands  not  numbered 
upon  their  plans,  or,  being  numbered  thereon,  not  described  in  their 
books  of  reference,  without  the  consent  in  writing  of  the  owner  and 
occupier. 

By  sect.  81,  after  reciting  that  a  bill  (The  Great  Northern  Railway 
Act)  was  then  pending  in  Parliament,(a)  which  would  give  powers  for 
constructing  a  bridge  across  the  Witham  near  the  Grand  Sluice  at  the 
same  point  where  the  bridge  to  be  authorized  by  the  present  Act  was 
intended  to  be  built,  and  that  it  was  desirable  only  one  such  bridge 
should  be  erected;  reciting  also  an  ^agreement  between  the  r^c-iAQA 
Great  Northern  and  the  East  Lincolnshire  Railway  Companies ;  ^ 
it  was  enacted  that,  in  case  the  said  bill  should  pass  into  a  law,  the 
Great  Northern  Company  should  have  all  the  powers  by  thb  Act  intended 
to  be  conferred  upon  the  East  Lincolnshire  Railway  Company  for  con« 
structing  the  said  bridge,  &c.,  and  the  said  powers  should  not  be  exer* 

(a)  Both  Aotf  TOMiTed  the  Royal  AiMot  on  Juno  20th,  1841 
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cised  by  the  latter  Company  unless  the  Great  Northern  Company 
should  fail  to  proceed  within  a  time  which  was  specified. 

Both  the  last-mentioned  statutes  expressly  embody  the  BaHwajs 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

The  bridge  now  in  question  was  beyond  the  limits  of  deyiation  men- 
tioned in  the  East  Lincolnshire  Railway  Act.  It  was  built  upon  piles 
fixed  in  the  bed  of  the  river ;  and  the  piers  occupied  (according  to  tie 
case  on  the  part  of  the  Crown)  half  the  river's  breadth.  Evidence  vas 
given  as  to  the  alleged  obstruction ;  and  it  was  contended  on  behalf  of 
the  defendants  that,  by  the  Acts  of  Parliament,  they  had  authority  to 
make  a  bridge  over  the  Witham ;  that  no  real  obstruction  was  created 
by  the  bridge  as  built ;  and  that,  although  not  erected  within  the  sta- 
tutory limits,  it  was  more  convenient,  with  reference  to  the  navigation, 
than  if  it  had  been  so.  They  contended  also  that  the  river  Witham, 
as  now  existing,  was  an  artificial  cut,  and  not  a  public  navigable  river. 

The  Lord  Chief  Justice,  in  summing  up,  said  that  he  doubted  whether 
the  River  could  be  considered  a  public  highway;  but  he  left  the  case  to 
the  jury,  as  to  the  6th  count,  as  follows.  <<  There  is  no  doubt  that  the 
Company  have  constructed  their  works  out  of  the  parliamentary  line; 
not  only  the  line  laid  down  in  the  plan,  but  that  which  is  called  the 

♦10^11  ^^^^^^^E  ^^^®*     ^  ^^  ^^^  conceive  it  to  be  a  ^question  whether 
^  or  not  the  bridge  is  more  or  less  convenient  than  the  bridge 
that  would  be  constructed  by  Act  of  Parliament ;  and  I  shall  tell  you 
that  it  is  a  public  highway  for  the  purposes  of  this  case,  and  shall  gin 
the  defendants  an  opportunity  of  moving  to  enter  a  verdict  for  them  if 
the  Court  shall  be  of  opinion  that  it  is  not  a  public  highway.    For  the 
purpose  of  to-day  I  shall  so  treat  it ;  and  I  shall  call  upon  you  to  say 
whether  or  not  the  construction  of  the  bridge  is  an  inconvenience  and 
a  nuisance  to  the  navigation  of  the  river."     In  a  subsequent  part  of 
the  summing  up  his  Lordship  said :  "  Even  if  you  think  the  bridge  is  a 
much  less  impediment  to  the  navigation  than  the  Acts  of  Parliament 
would  have  warranted,  and  in  fact  no  impediment  at  all,  but  an  advan- 
tage, I  should  recommend  you  to  find  a  verdict  of  Guilty  upon  that 
count,  leaving  it  to  the  Court  to  say  whether  it  is  a  public  highway  or 
not ;  for  it  is  impossible  to  say  that  it  does  not  occupy  a  paut  of  the 
highway ;  and  no  man  has  a  right  to  occupy  part  of  a  highway,  eren 
by  putting  a  cart  there.    But,  as  some  doubt  may  exist,  and  as  I  think 
it  may  be  a  circumstance  fit  to  be  considered,  whether  this  bridge  does 
impede  the  navigation,  I  ahould  wish  you,  upon  this,  to  let  the  Court 
deal  with  it  as  it  may  think  fit ;  and  that  your  verdict  should  be  for 
the  Crown  even  if  you  think  it  is  no  impediment." 

The  jury's  finding  on  the  6th  count  was :  «  We  say.  Guilty  of  build- 
ing the  bridge ;  but  we  do  not  consider  it  to  be  an  obstruction  to  the 
navigation  or  the  drainage."  On  the  2d  and  8d  counts  they  found  the 
defendants  Guilty :  on  the  other  counts,  Not  Guilty. 
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ffumfreyj  in  the  ensuing  term,  obtained  a  rule  nisi  to  *enter  r^-i  aqq 
a  verdict  for  the  defendants  on  the  6th  count :  and  Whitehursty  ^ 
on  the  same  day,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  Crown  on 
the  4th,  5th,  and  7th  counts.  This  latter  rule  was  discharged  on  cause 
shown  ;(a)  and  no  further  notice  of  it  is  deemed  necessary.  In  the  last 
term,(6)  and  now, 

Whitehurst^  MeUor,  and  FlowerSy  showed  cause  against  the  defend- 
ant's rule.— First,  the  Witham  is  a  public  navigable  river.     (On  this 
point  Whitehurtt  cited  the  preamble  of  stat.  2  G.  8,  c.  82,  and  the 
clauses  relating  to  the  navigation  in  this  and  the  other  statutes  abovo 
referred   to.)    The  navigation,  but  not  the  soil  of  the  river,  was 
vested  in  the  Navigation  Commissioners.    [Lord  Campbell,  C.  J. — 
I  think  this  is  such  a  river  as  we  must  consider  to  be  a  public  high- 
way, not  on  the  clauses  merely,  but  from  the  nature  of  the  thing.    It 
is  not  under  any  Act  of  parliament  that  the  Thames  is  a  public  high- 
way.    There   are  statutory  provisions  here   for  straightening  and 
widening ;  but  such  measures  of  improvement  have  always  been  inci- 
dent to  the  drainage  of  the  country :  and,  when  the  new  cut  is  made 
and  the  line  straightened,  the  public  have  the  same  rights  over  it  as 
they  had  over  the  original  stream.]     Then,  the  river  being  a  com- 
mon highway,  the  Queen's  subjects  have  a  right  to  go  over  every 
part  of  it.     The  Navigation  Company  were  not  allowed  by  the  local 
Acts  to  narrow  or  obstruct  it ;   the  Great  Northern  RaUway  Com- 
pany took  the  rights  of  the  Navigation  Company  under  the  same 
restriction,  and  cannot  release  themselves  from  it  by  going  out  of 
'*'the  parliamentary  limits.    The  question  of  comparative  benefit  ^^  ^nq 
to  the  public  cannot  be  entertained.     Rex  t^.  Russell,  6  B.  &  >- 
C.  566  (E.  C.  L.  R.  vol.  18),  must  be  considered  as  overruled  by  Rex 
V.  Ward,  4  A.  &  E.  884  (E.  C.  L.  R.  voL  81).    Piord  Campbbll,  C. 
J. — Do  you  say  that  every  bridge,  having  as  much  as  a  single  post 
planted  in  the  river,  is  necessarily  a  nuisance  ?]    The  right  of  the  public 
to  every  part  of  the  water  is  clearly  recognised  by  this  Court  in  Mayor 
of  Colchester  v.  Brooke,  7  Q.  B.  889,  872-6  (E.  C.  L.  R.  vol.  53). 
[Lord  Campbbll,  C.  J. — The  doctrine  which  was  laid  down  in  that 
case  will  not  be  disputed.]    Williams  v.  Wilcox,  8  A.  &  E.  814  (E.  C. 
L.  R.  vol.  85),(tf)  is  to  the  same  effect.    [Lord  Campbell,  C.  J. — May 
not  there  be  a  common  law  right  to  erect  bridges,  not  obstructing  the 
navigation  ?    A  highway  may  cross  a  river  by  a  ford.]    If  a  bridge 
may  be  built,  interfering  at  all  with  the  passage  of  the  river,  no  one 
can  say  where  the  obstruction  must  stop.    [Wiohtman,  J. — ^A  question 
would  be,  whether  it  did  in  fact  interfere  with  the  passage.     Lord 
Campbbll,  C.  J. — How  have  bridges  ever  been  legally  made  over  navi- 
gable rivers  ?]    The  passage  in  Lord',  Hale,  De  Fortibus  Maris,  85, 

(a)  May  Stii,  1850. 

(i)  May  8th,  ISAO.    Before  Lord  Campbblii,  0.  J.^  PATRtoir,  WiGRTMAir,  and  Eblb,  Js. 
(e)  Beferenoe  wai  partiealarly  made  to  the  jadgmeat  of  the  Conrt,  pp.  829,  ZZO,  from  <<  If  the 
fttbJeotT'  to  «aU  parti  of  the  ehaaaeL" 
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Fart  2,  c.  7,  mainly  relied  upon  by  Holrotd  and  Batlst,  Js.,  in  Bex 
V.  Russell,  and  in  Trhich  it  is  said  that  «<nubance  or  not  nuisance"  ^'ia 
a  question  of  fact/'  applies  specifically  to  wharfs  built  in  commerc'ul 
harbours  for  the  carrying  on  of  the  traffic.  The  evidence  here  Bbowed 
that  half  the  river  was  blocked  up.(a)  [Lord  Campbell,  C.  J.— Thst 
*10^41  might  not,  in  fact,  be  any  hindrance  to  the  navigation,  or  *the 

-*  passage  of  water  to  the  sea.]     The  question  as  to  building  a 
bridge  across  a  ford  does  not  arise  here.     The  evidence  shows  this  to 
be  an  ancient  navigable  river.     To  warrant  the  exercise  of  powers 
inconsistent  with  that  use  of  the  water,  an  Act  of  parliament  was 
necessary.     The  Act  passed,  allowing  the  exercise  of  such  powers  in 
a  particular  place.     This,  of  itself,  shows  that  the  exercise  of  them  in 
another  part  of  the  same  river  was  not  lawful.     The  finding  of  the  jnrj 
means  simply  this,  that  the  bridge,  where  it  stands,  does  no  more  actual 
damage  than  if  it  had  been  erected  in  the  proper  place;  and  the 
defendant's  case  on  the  trial  went  to  the  establishing  of  this  point: 
but  the  fact,  if  shown,  was  no  answer,  to  the  indictment.    The  unau- 
thorized erection  of  a  bridge  over  a  public  navigable  river  is  an  offence 
at  common  law,  on  the  principle  upon  which  the  erecting  of  gates  or 
placing  any  other  obstacle  on  public  roads,  has  been  held  to  be  a  nui* 
sauce  in  itself;  James  v.  Haywar^^  Cro.  Gar.  184,  Bex  v.  Cross,  3 
Camp.  224,  Bateman  v.  Burge,  6  Car.  k  P.  891  (E.  C.  L.  B.  vol.  25): 
and  it  is  no  excuse  that  a  passage  is  still  left ;  2  Hawk.  P.  G.  198,  B. 
1,  c.  76,  ss.  144,  145.     To  legalize  the  act  here  done,  there  should 
have  been  an  ad  quod  damnum.     By  the  Great  Northern  Railwaj 
Company's  Act,  9  &  10  Vict.  c.  Ixxi.,  the  Company  stand  in  the  same 
situation,  with  regard  to  the  navigation  of  the  Witham,  as  the  Naviga- 
tion Company  did  before :  and  these  last  would  clearly  have  been  liable 
to  indictment  if  they  had  built  a  bridge  like  that  in  question. 

Sumfrejf  and  Maeaiulay^  contri. — Assuming  this  to  be  a  navigaUe 
river,  the  verdict  is,  in  effect.  Not  Guilty.  The  question  of  comparatire 
^^^ocn  benefit  or  inconvenience  *was  not  put  by  Wilde,  C.  J.,  in  sum- 

^  ming  up,  as  that  which  the  case  turned  upon.  And  the  jurj 
expressly  found  that  the  bridge  caused  no  obstruction.  That  must 
always  be  a  question  for  a  jury.  A  substance  as  small  as  a  pin  maj 
be  called  an  obstruction :  it  is  for  a  jury  to  say  whether,  practicaUj, 
it  be  one  or  not :  the  law  cannot  decide  this.  Lord  Hale,  in  the  pass- 
age referred  to  on  the  other  side,  De  Portibus,  p.  85,  Part  2,  e.  7, 
mentions,  among  nuisances  to  ports,  "The  building  of  new  wears  ax 
enhancing  of  old,  whereby  navigation  or  passage  of  vessels  ia  obstroctei 
The  straitening  of  the  port,  by  building  too  far  into  the  water,  where 
ships  or  vessels  might  have  formerly  ridden ;  for  it  is  to  be  observedi 
that  nuisance  or  not  nuisance  in  such  case  is  a  question  of  fact.  It  '^ 
not  therefore  every  building  below  the  high-water  mark,  nor  eveij 
building  below  the  low-water  mark,  la  apse  facto  in  kkw  a  nuisance." 

(a)  A  modd  of  the  bridge  via  exhiUted  to  the  Couit. 
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«In  the  case  therefore  of  building  within  the  extent  of  a  port  in  or 
near  the  water,  whether  it  be  a  nuisance  or  not  is  qucestio  facti,  and  to 
be  determined  by  a  jury  upon  evidence,  and  not  qucestio  juris"  The 
decision  in  Rex  v.  Russell,  6  B.  &  C.  566  (E.  C.  L.  R.  vol.  13),  pro 
ceeded  on  the  assumption  that  erecting  the  staiths  there  in  question 
on  the  river  Tyne  was  not  ipso  facto  a  nuisance ;  and  to  that  extent 
Lord  TsNTERBEN  agreed  with  the  rest  of  the  Court ;  for  he  said,  after 
declaring  his  opinion  that  the  alleged  public  benefit  could  not  be  con- 
sidered in  determining  the  question  raised  by  the  indictment:  "That 
question  I  take  properly  to  have  been,  whether  the  navigation  or  pass- 
age of  vessels  on  this  public  navigable  river  was  injured  by  these  erec- 
tions. Upon  this  question  there  was  evidence  *on  both  sides,  p^-i  aq/> 
regard  being  had  to  that  obstruction,  which  must  necessarily  L 
take  place  by  the  transfer  of  coals  from  keels  or  other  vessels  confined 
to  the  navigation  of  the  river,  into  ships  of  a  different  kind  passing  to 
sea.  And  if  the  question  had  been  left  entirely  in  this  form,  and  a 
verdict  found  for  the  defendants,  I  do  not,  as  at  present  advised,  see 
that  any  objection  could  have  been  properly  made  to  it."  In  Rex  v. 
Ward,  4  A.  &  E.  407  (E.  C.  L.  R^.  vol.  31),  the  doctrine  of  Hale,  and 
the  dictum  of  Lord  Tenterden,  just  referred  to,  were  recognised  by 
this  Court ;  but  they  did  not  admit  the  distinction  between  a  port  and 
a  navigable  river,  with  reference  to  obstructions  (p.  406).  In  the  pre- 
sent case  the  inconvenience  caused  by  the  bridge  was  less,  as  the  evi- 
dence showed,  than  if  it  had  been  built  in  the  place  assigned  by  statute. 
[Lord  Campbell,  C.  J. — ^You  are  to  establish  that,  by  possibility,  a 
bridge  placed  on  a  navigable  river  may  not  be  a  nuisance  to  the  navi- 
gation.] That  was  the  case  here.  But,  further,  this  cut  was  not,  in 
fact,  a  public  navigable  river.  The  only  evidence  of  it  was  the  pre- 
amble to  Stat.  2  G.  3,  c.  32 ;  and  by  that  it  appears  that  the  ancient 
navigable  river  was  closed  up,  and  the  new  cut  was  no  part  of  it. 
[Lord  Campbell,  C.  J. — It  is  substituted  for  it.]  But  it  is  an  artificial 
passage.  [Lord  Campbell,  C.  J. — An  artificial  passage  for  the  natural 
flow  of  the  water.]  The  rights  of  the  public  in  the  original  river 
Witham  remained  untouched  by  this  Act.  If  it  had  been  restored  to 
its  navigable  condition  the  right  of  the  public  in  it  would  have  revived. 
Sect.  80  of  Stat.  2  G.  8,  c.  32,  empowered  the  Commissioners  to  erect 
bridges  over  or  in  the  said  river,  cuts,  &c.,  without  any  qualification. 
{Mellor. — But  in  subservience  to  the  navigation.) 

'''Lord  Campbell,  C.  J. — It  cannot  be  doubted  that  this  is  a  r^ci  noir 
public  river.  The  Act,  2  G.  3,  c.  32,  recited  that  the  river  '- 
Witham  was  formerly  navigable  for  lighters,  barges,  boats,  and  other 
vessels,  from  the  sea  to  High  Bridge,  Lincoln ;  but'that  the  sand  and 
silt  brought  in  by  the  tide  had  greatly  obstructed  the  outfall,  which  was 
then  in  great  measure  stopped  up,  whereby  lands  were  often  overflowed, 
and  trade  and  commerce  bad  decayed ;  and  certain  provisions  were  then 
voii,  XVI.— 79  8  Q 
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made  for  draining  the  land  and  restoring  the  navigation.    Now,  a  high- 
way out  of  repair  does  not  cease  to  be  a  highway.     An  indictment  lies 
for  non-repair  of  it.     And  there  is  nothing  in  this  Act  to  show  that  the 
Witham  had  ceased  to  be  a  navigable  river :  the  cut,  which  merelj 
straightens  the  course,  is  in  the  same  situation,  legally,  as  the  original 
channel.     If,  then,  a  bridge  had  been  built  over  it  which  obstnictedthe 
navigation,  I  should  have  thought  this  an  indictable  offence ;  for  it  seems 
to  me  that  the  powers  of  the  Navigation  Commissioners  were  limited 
to  the  purposes  of  the  navigation,  and  did  not  extend  to  the  making  of 
a  bridge  merely  for  the  purposes  of  a  railway.    But,  looking  at  the 
verdict,  I  think  it  amounts  to  a  finding  of  Not  guilty.    According  to 
the  authority  of  Lord  Hale,  to  that  of  Lord  Tendxbdbn  in  Bex  v. 
Russell,  6  B.  &  G.  566  (E.  G.  L.  R.  vol.  13),  and  to  the  opinion  of  this 
Court  in  Rex  v.  Ward,  4  A.  &;  E.  884  (E.  G.  L.  R.  vol.  81),  it  is  for  the 
jury  to  say  whether  an  erection  of  this  kind  is  a  damage  to  the  naviga- 
tion or  not.     That  the  utility  of  such  a  work  to  the  neighboorhood  or 
to  the  public  interests,  generally,  may  be  taken  into  account  as  a  com- 
pensation, is  a  point  on  which,  with  great  deference,  I  cannot  concur 
with  the  majority  of  the  Judges  who  decided  Rex  v.  Russell.    The  tnie 
*in^f)1  4^®^^^^^  ^y  ^whether  a  damage  accrues  to  the  navigation  in  the 

-'  particular  locality ;  and  that  is  a  question  for  a  jury  .(a)   An 
indictment  would  not  lie  merely  for  erecting  piers  in  a  navigable  river; 
it  must  be  laid  «ad  commune  nocumentum :"  and  whether  it  was  so  or 
not  must  be  decided  by  the  jury.     Here  that  question  was  left  to  them; 
and  they  have  found  that  no  obstruction  was  caused.     According  to  the 
argument  for  the  Grown,  that  would  be  an  absurd  verdict ;  bat  no 
application  has  been  made  to  set  it  aside.     I  can  very  well  conceife 
that  a  bridge  may  be  so  built  in  a  navigable  river  as  to  be  no  ob0t^l^ 
tion ;  and,  looking  at  the  model  which  has  been  produced,  I  think  that 
is  the  case  here.     Therefore  I  think  the  verdict  amounts  to  an  aoquittaL 
Pattesok,  J. — I  am  of  opinion  that  this  river  was  a  public  highway. 
It  is  said  there  is  no  evidence  of  its  having  been  so  in  former  times.   I 
do  not  know  that  it  is  necessary  to  have  evidence  as  to  the  former  his- 
tory of  such  a  highway.    But  here  the  recital  of  stat.  2  6.  S,  c.  32, 
shows  that  the  Witham  was  anciently  a  public  navigable  river ;  the 
object  of  the  act  is  to  restore  the  navigation  of  it :  and  that  object  is 
expressly  provided  for.     The  question,  whether  in  fact  the  erection  be 
a  nuisance  or  not,  is  for  the  jury ;   and  here  they  have  expressly 
decided  it. 

GoLBRiDGE,  J. — I  have  not  heard  the  whole  argument :  but  it  appears 
to  me  that  the  obstruction  was  in  a  public  highway ;  and  on  the  other 
point  I  see  no  reason  to  differ  from  the  rest  of  the  Court. 
^lOSd"*      ^^^^9  J* — ^b®  question  of  nuisance  was  for  the  jury;  ^aod 

-^  their  verdict  is  an  acquittal.    I  think,  also,  that  the  river  ifts 

(a)  See  Regina  v.  Charleiirortti,  tiita^  p.  1011. 
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a  public  highway.  It  is  not  inconsistent  with  that  proposition  to  say 
that  the  river  may  be  such  a  highway,  subject  to  the  qualifications 
imposed  by  stat.  2  G.  8,  c.  32 ;  and  it  might  have  become  important  to 
consider  these ;  but  our  decision  on  the  other  point  makes  it  now  unne- 
cessary. Rule  absolute  to  enter  verdict  for  defendants. 


The  following  case  should  have  appeared  among  the  reports  of  last 
Hilary  Vacation. 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
HALL  and  others  v.  FLOGKTON  and  others.     [Feb.  8, 1851.] 

Caw  for  infringing  %  patent  Plea  fhat,  alter  deelaration  in  thia  nAi,  it  was  agreed  between 
plalntiiEi  and  defendants  that  defendanti  should  admit  their  liability  to  the  action,  as  they 
then  did  admit;  that  defendants  should  take,  and  pl^ntiifs  grant,  a  lioense  for  the  use  of 
the  inyention :  that  defendants  should  hand  a  cheek  for  752.  to  a  third  person,  to  be  held 
until  grant  of  the  lioense,  and  then  deliyered  by  him  to  plaintifb ;  that  plaintilFs  and  defendants 
should  respeetiTely  bear  their  own  costs  of  the  action;  "and  that  this  action,  and  the  causes 
of  action  included  in  the  same,  should  be  eettled,  satisfied,  discharged,  and  terminated  by 
the  arrangement  and  agreement  before  mentioned."  Ayerment  that  defendants  admitted  their 
liability,  drew  and  deliTcred  the  check,  and  had  always  been  ready  and  willing  to  perform  the 
agreement,  take  the  lioense,  and  pay  their  own  costs ;  of  which  plaintlSs  had  notice.  On  special 
demurrer:  Held  by  the  Court  of  JQzchequer  Chamber,  affirming  the  Judgment  of  the  Queen's 
Bench : 

That  the  plea  was  bad.  For,  if  the  mere  agreement  was  reUed  upon,  there  was  no  suifieient 
aTcrment  of  an  accord  and  satisfaction  by  the  making  of  such  agreement ;  the  words  "  arrange- 
ment  and  agreement"  not  showing  that  the  mere  agreement  was  accepted  in  satisfaction. 

And  if  performance  of  the  agreement  was  relied  upon,  the  plea  omitted  to  state  that  such  per- 
formance was  accepted  in  satisfaction. 

Judgment  being  entered  up  for  the  plaintiffs  on  the  demurrer  in  this 
case,(a)  the  defendant  brought  Error  in  the  Exchequer  Chamber ;  and, 
the  plaintiffs  "^having  joined  in  error,  the  case  was  now  argued,  p^^  ^  .^ 
before  Maulb,  Cresswbll,  Williams,  and  Talfourd,  Js.,  and  ^ 
Parks,  Aldbrson,  Platt,  and  Martin,  Bs. 

Phipsafif  for  the  plaintiffs  in  error,  defendants  below. — The  plea  is 
sufficient.  Where  the  accord  is  to  do  something  which  shall  be  accepted 
as  satisfaction,  the  party  relying  on  such  accord  must  show  perform- 
ance ;  Com.  Dig.  Record  (B  4),  Peytoe's  Case,  9  Rep.  77  b,  79  b,  Lynn 
V.  Bmce,  2  H.  Bl.  817,  Beeyes  v.  Hearne,  1  M.  &  W.  828 :{  but  where 
the  accord  is  made  upon  an  agreement,  with  good  consideration,  and 
OQ  which  either  party  may  have  a  remedy  by  law  against  the  other,  the 
accord  is  complete,  and  performance  of  the  agreement  need  not  be 
shown ;  Case  v.  Barber,  T.  Ray.  450,  S.  C.  2  (T.)  Jones,  158,  Good  t. 

(a)  Floekton  v.  HaU,  U  Q.  B.  380  (B.  C.  L.  R.  toL  68),  when  the  pleadings  an  set  oat 
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Cheesman,  2  B.  &  Ad.  328  (E.  C.  L.  B.  yol.  22),  Cartwright  v.  Cook, 
8  B.  &  Ad.  701  (E.  G.  L.  B.  yol.  23),  and  Com.  Dig.  Aeeard  (B  4)  tliere 
cited.    £Pabkb,  B.,  mentioned,  on  the  same  point,  Evans  v.  Powis,  1 
Ezch.  601.  t    Martin,  B. — ^Wonld  that  be  so  where  the  agreement  is 
with  one  only  of  seyeral  parties  ?]    Jones  v,  Yates,  9  B.  &  0.  532,  and 
Wallace  v.  Eelsall,  7  M.  &  W.  264,t  show  that  it  would.    [Paseb,  B. 
— The  accord,  as  stated  bj  this  plea,  was,  that  the  action  and  causes 
of  action  should  be  settled,  satisfied,  discharged,  and  terminated  « by 
the  arrangement  and  agreement"  before  mentioned.    The  ^arrange- 
ment"  may  mean  either  the  contract  or  the  fulfilment  of  the  contract. 
That  is  your  difficulty.]    That  objection  is  not  pointed  out  by  the  spe- 
cial demurrer.    [Parke,  B. — The  demurrer  notices  the  want  of  any 
*inAil  ^^®^>^^^^^  ^^^  ^^^  alleged  agreement  ^was  accepted  in  satisfae- 
^  tion.    Maulb,  J. — There  is  no  allegation  here  of  any  agree- 
ment except  that  the  « arrangement  and  agreement"  should  be  taken 
as  satisfaction.]     The  word  arrangement  is  mere  repetition :  it  means 
the  same  as  agreement.    [Maulb,  J. — The  plea  says  afterwards  that 
defendants  were  willing  to  <<  fulfil  the.  said  agreement."    Platt,  B. — 
You  contend  that  the  primary  meaning  of  <<  arrangement"  is  settling 
the  terms  of  agreement;  not  fulfilling  them.    Maule,  J. — The  plea 
seems  to  give  it  the  sense  of  putting  an  end  to  causes  of  action.]   But, 
further,  if  there  does  not  appear  a  sufficient  accord  by  the  giving  of  tbe 
agreement,  it  may  be  collected  from  the  plea  that  there  was  an  actual 
performance.     The  plea  shows  that  the  agreement  itself  was  operative 
to  discharge  the  action.    That  shows  a  satisfaction  at  the  time  of  agree- 
ment :  under  such  circumstances,  to  aver  an  acceptance  would  have 
been  superfluous.     All  the  other  things  which  were  to  have  been  done 
appear  by  the  plea  to  have  been  fulfilled,  except  the  giving  of  a  license, 
which  the  defendants  aver  that  they  were  always  ready  to  receive. 
[Parks,  B. — If  an  actual  thing  done  is  to  be  the  foundation  of  the 
accord,  it  is  not  alleged  here  that  performance  was  accepted  in  satiB- 
faction.    Maulb,  J. — On  special  demurrer  it  is  not  enough  to  say  that 
a  thing  was  accepted ;  it  must  appear  to  have  "^been  accepted  in  satis- 
faction.]   That  certainly  is  not  stated  here :  the  defendants,  therefore, 
must  stand  upon  the  first  part  of  the  plea,  and  insist  that  the  agree- 
ment itself  is  a  bar  to  the  action ;  and  that,  if  there  be  any  ambiguity 
in  the  word  «<  arrangement,"  the  objection  should  have  been  more 
expressly  pointed  out  by  the  demurrer. 

MeUishy  contr^  was  not  heard. 
♦104^1  *P^^KB>  B* — We  are  all  of  opinion  that  the  judgment  must 
be  affirmed.  The  plea  is  defective  in  not  showing  that  the 
agreement  relied  upon  was  accepted  in  satisfaction ;  the  only  allegation 
on  the  point  being  that,  « it  was  agreed"  that  certain  things  should  be 
done,  and  this  action  <<  settled,  satisfied,  discharged,  and  terminated  by 
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the  arrangement  and  agreement  before  mentioned."  «  Arrangement," 
there,  must  mean  something  more  than  <<  agreement."  I  do  not  say 
that  there  may  not  be  other  objections  to  the  plea :  bat  the  ground  of 
our  decision  is  the  want  of  an  averment  that  the  agreement  on  the  part 
of  the  defendants  was  accepted  in  satisfaction. 
The  rest  of  Thb  Court  concurred.  Judgment  affirmed. 


A  few  remaining  cases  of  Easter  Term,  1851,  omitted  here  for  want 
of  space,  will  be  published  in  yol.  17,  par  ^  I. 
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THE  PRINCIPAL  MATTERS. 


ABATElfSNT. 
Of  obstniotion. 

Bj  pnlliLg  down  inhabited  dweUing-hoiife, 
64«.    Comcov,  L  1. 


ABODE. 


8«o  Bbsdxvcb. 


ABSTRACT. 
Page  847.    ViirDOBS,  L 

ACCEPTAVCB. 

I.  By  Joint-sfcook  company,  442.    Bills,  VL 
£L  In  eatiifaotion.    Accord. 

ACCORD  AND  SATISFACTION. 

WhMi  the  plea  miut  show. 
Plea  of  agreement  to  compromiie  on  termi : 

aeeeptanee  in  satisfketion. 

Caee  for  infringing  a  patent  Plea  that 
after  declaration  in  thii  salty  it  wae  agreed 
between  plaintiffs  and  defendants  that  de- 
fendants should  admit  their  liability  to  the 
action,  as  they  then  did  admit;  that  defend- 
ants should  take,  and  plaintiffs  grant»  a  li- 
cense  for  the  nse  of  the  invention ;  that  de- 
fendants should  hand  a  check  for  762.  to  a 
third  person,  to  be  held  until  grant  of  the 
license,  and  then  handed  by  him  to  plaintiffs ; 
that  plaintiffs  and  defendants  should  respect- 
ively bear  their  own  costs  of  the  action ;  and 
that  **  this  action,  and  the  causes  of  action 
included  in  the  same,  should  be  settled,  sa- 
tisfied, discharged,  and  terminated  by  the 


arrangement  and  agreement  before  mention- 
ed." Averment  that  defendants  admitted 
their  liability,  drew  and  delivered  the  check, 
and  had  always  been  ready  to  perform  the 
agreement,  take  the  license,  and  pay  their 
own  oosts;  of  which  plaintiffs  had  notice. 
On  special  demurrer : 

Held  by  the  Court  of  Exchequer  Chamber, 
affirming  the  Judgment  of  the  Queen's  Bench : 

That  the  plea  was  bad :  for,  if  the  mere 
agreement  was  relied  upon,  there  was  no 
sufficient  averment  of  an  accord  and  satis- 
fiMtion  by  the  making  of  such  agreement ; 
the  words  "arrangement  and  agreement''^ 
leaving  it  ambiguous  whether  the  mere  agree- 
ment, or  something  ulterior,  constituted  the 
aooord  and  satisfaction. 

And  if  performance  of  the  agreement  was 
relied^upon,  the  plea  omitted  to  state  that 
such  performanee  was  accepted  in  Batisfiso- 
tion.    Sail  v.  Fhckum,  1039 

ACQUIESCENCE. 
Ratification  by,  975.    Poor,  YIL  1. 

ACQIHTTAL. 
Of  all  the  defendants  but  one,  832.    Corspi- 

RAOT,  L 

ACTION. 
L  Parties. 
1.  The  assured,  on  an  insurance  by  deed  poll 
effected  in  the  name  of  a  broker. 
K.  and  N.  declared  in  debt  against  a  Com- 
pany for  assurance  on  the  freight  of  goods  to 
be  carried  in  the  .ship  M.,  on  a  deed  poU 
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ACTION. 


ADMISSION. 


Msled  with  the  eommop  seal  of  the  Compftny : 
whichr  deed  recited  thi^t  K.  h«d  repreaented 
to  the  Compan J  that  he  was  interested  in, 
or  anthorbed  as  owner,  agent,  or  otherwise, 
to  make  the  assurance  after  mentioned  with 
the  Companj,  and  had  oorenanted  to  pay 
J2L  12«.  to  them,  as  a  premium  at  four  per 
cent  for  the  assorance :  and  it  was  witnessed 
and  agreed  tha^  in  consideration  of  the  12/. 
12«.,  the  capital  stock  and  funds  of  the  Com- 
pany shoald,  according  to  the  proTtsions  of 
the  deed  of  settlement  of  the  Company,  be 
liable  to.  make  good,  and  be  applied  to  pay 
all  each  losses  and  damages  thereinafter  ex- 
pressed as  might  happen  to  the  sabjeci-matter 
of  the  policy  in  respect  of  the  sum  of  3002. : 
and  it  was  declared  that,  touching  the  adren- 
tnres  and  perils  which  thb  oamtal  st^ck  and 
funds  of  the  Company  were  made^liable  to 
by  the  assurance,  they  were  of  the  seas,  Ac ; 
and  the  ci4>ital  stock  and  funds  of  the  Com- 
pany should  bear  the  charges  of  the  assurance 
in  proportion  to  the  sum  assured;  and  that 
the  interest  of  the  assured  was  on  freight 
^Prorided,  netertheless,  thAt   the    capital 
stock  and  funds  of  the  said  Company  should 
alone  be  liable,  according  to  the  proTisions 
of  the  said  deed  of  settlement,  to  answer  and 
make  good  all  claims  and  demands  whatso- 
erer,  under  or  by  rlrtne  of  the  said  policy : 
and  that  no  shareholder  of  the  said  Company, 
his  or  her  heirs,  executors,  or  administrators, 
should  be  in  anywise  subject  or  liable  to  any 
claims  or  demands,  nor  be  in  anywise  charged, 
by  reason  of  the  said  policy,"  "beyond  the 
amount  of  his  or  her  shares  in  the  capital 
stock  of  the  said  Company :  it  being  one  of 
the  original  and  fundamental  principles  of 
the  said  Company  that  the  responsibility  of 
the  individual  proprietors  should,  in  all  cases, 
be  limited  to  their  respective  shares  in  the 
capital  stock."    That  thereupon,  defendants 
became  insurers  to  the  plaintiflfs  for  3002.  on 
the  freight;  that  plaintiffs  were  interested  in 
the  freight  to  the  amount  of  all  the  money 
insured ;  and  that  the  vessel,  with  the  goods 
on  board,  was  wholly  lost  by  perils  of  the  sea : 
and  plaintiffs  thereby  lost  the  flight  of  the 
goods. 

Defendants  took  issues  of  fact,  all  of  which 
were  fonnd  for  pUuntifib :  and  judgment  was 
entered  for  3002.  debt,  with  damages  and 
costs :    On  error.    Held : 

1.  That  the  declaration  was  not  deficient 
for  omitting  to  allege  that  the  Company  had 
funds :  for  that,  (1)  it  appearing  that  defend- 
ants were  a  corporation,  the  remedy  against 
them  in  this  action  would  only  be  upon  the 
corporate  funds,  and  the  proviso  made  no 
difference  in  this  respect,  but  the  action  lay 
whether  tiiere  were  funds  or  not :  And,  (2)  if 
the  existence  of  the  tanda  had  been  a  condi- 


tion necessary  to  the  maintenanee  of  the  se- 
tioc,  it  lay  upon  the  defendants  to  deny,  and 
not  upon  the  plaintiff  to  assert  the  existeaee 
of  the  funds,  which,  in  default  of  denial, 
would  be  presumed  to  exist 

2.  That  ii  was  not  a  valid  objeetioa  that 
the  contract  appeared  to  be  collateral,  and  the 
demand  not  liquidated,  and  debt,  therefore, 
not  maintainable :  for  that  (I)  The  liability 
to  the  action  was  direct^  and  not  merely  eon- 
tingent  on  the  existence  or  non-existence  of 
the  funds ;  And,  (2)  the  declaration  daiming 
3002.  for  a  total  loss,  which,  after  verdict, 
must  be  assumed  as  a  fact,  the  claim  was  for 
the  %^dAted  sum  of  3002. 

3.  That  the  action  was  maintainable  by  E. 
and  K.  jointly,  because  the  deed  poll  enwed 
to  th*d  binefit  of  all  interested  in  the  assur- 
ance, and  the  declaration  showed  the  interest 
to  be  in  E.  and  K.  jointiy.  SundeHmmd 
Meurine  InBurmnee  Company  v.  Kearmey,    929 

2.  Chartered  company,  765.    Bt-Law. 

3.  Shareholders  in  an  incorporated  company, 

717.     COLOHIKS,  L  1. 

IL  Bight  0^  when  subject  to  conditions. 

1.  Provision  for  payment  out  of  a  partiealar 
fund,  when  not  such  a  oondition,  92$. 
Ante,  L  L 

2.  Special  damage,  96L    Railway,  YIIL  1. 
ILL  Bight  of,  when  ousted  by  statute. 

By  providing  other  means  of  oompensation, 
901.    Bailwat,  VUI.  1. 

IV.  Form. 

1.  Debt  or  covenant :  where  the  eontingsn^ 
has  happened  and  the  amount  has  become 
liquidated,  925.    Ante,  L  L 

2.  Debt,  to  dispute  validity  of  sequeetrataoa, 
162.    Glbrot,  1. 1 

V.  Compromise  ot 

What  the  plea  must  show.    Accoan. 

ADMISSION. 
L  Of  titie. 
By  agreement  to  purchase. 

A.,  being  in  possession  of  land,  agreed  by 
writing  that  H.  should  sell  and  he,  A^  should 
purchase  the  land  for  an  estate  pur  anter  vie: 
that  A.  "shall  be  entitled  to  the  poaaesaiem  or 
to  the  rents"  "on  or  from  this  daj:*  H.  to 
make  a  good  title  in  twenty-one  days :  if  t^ 
purchase  should  not  be  completed  by  a  day 
named,  A.  to  pay  interest 

The  purchase  was  not  completed :  but  A. 
continued  to  hold.  H.  gave  A.  notioe  to  qoit 
in  the  ordinary  form  of  notice  to  tenant  fxwm 
year  to  year : 

Held,  in  the  abaenoe  of  any  evidenee  mt  to 
right  of  possession  in  A.,  that  H.,  on  tktme 
factB,  might  recover  against  A.,  in  cjeotifat 
Iht  <2eM.  Bmrd  v.  Buttim,  M? 


ADMISSION. 


ANNUITT. 
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II.  Ill  partieolar  iiutaneM. 

1.  By  payment  into  Coart»  664,  669.    Du- 
TBB8B,  IIL 

2.  Of  forged  endorsement  being  gennine,  560. 
Bahkbb,  1. 1. 

Bstoppei  by,  560.    Bahkxb,  L  1. 

AGENT. 

L  Deputy.    Dkputt. 

II.  Who  may  be.  , 

Principal  contracting  as  if  be  was  the  agent 
of  a  party  not  named,  655.     Chabtsb- 

PABTT,  I. 

IIL  For  what  purpose. 

Delireryofattomey'sbillto,  514.  Attobhbt, 
ILL 

IV.  Rights  of  principal  against  thizd  parties. 

To  sne  on  insurance  by  deed  poll  effected  in 
broker's  name,  925.    Action,  L  1. 

AGGRAVATION. 

I.  What  is,  664.    DisTBXSi,  IH  1. 

II.  Matter  of,  in  pleading,  218.    Assault,  L 

AIDER. 
By  Tardiet    Vbbdict. 

ALLOWANCE. 
Of  parish  apprenticeships,  1005.    Foob,  IV. 

ALTERATION. 

I.  Presumption  as  to  time  of  making. 

1.  In  a  deed. 

As  a  deed  cannot  be  altered  after  exeeuUon 
without  fraud  or  wroDg,  the  presumption,  if 
an  alteration  appears,  is  that  it  was  made 
before  execution. 

But  this  presumption  does  not  apply  in  the 
ease  of  a  will,  which  may  be  altered  by 
testator  without  fraud  or  wrong.  Ih%  dwm* 
TaiKm  T.  Catomore,  745 

2.  In  a  holograph  wUl,  747.    Post,  II. 

IL  Presumptions  how  rebutted. 
What  declarations  admissible. 

Alterations  apparent  on  the  face  of  a  will 
are  to  be  presumed  to  hare  been  made  after 
the  will  was  executed,  until  eridence  to  the 
contrary  is  adduced. 

It  appeared  on  the  face  of  a'holograph  will 
that,  as  it  was  originally  written,  certain  real 
estate  was  thereby  derised  to  A.  in  fee,  but, 
by  an  erasure  and  interlineation  in  the  same 
handwriting,  that  demise  was  changed  into  a 
devise  to  A.  for  life,  with  remainder  to  B.,  of 
whom  no  other  mention  was  made  in  the  will. 
The  testator  died  in  1834 :  A.  was  his  heir  at 
law.  The  devisee  of  A.  brought  ejectment 
against  B.  Evidence  was  tendered  and  ad- 
mitted on  the  trial  that  the  testator  had,  on 

VOL.  XVI. — 80  8  G 


various  oooasions,  before  thq  wiU  was  exe- 
cuted, stated  that  he  intended  to  make  provi- 
sion for  B.  by  his  wilL 

Held,  that  it  was  necessary  for  the  defend- 
ant to  rebut  the  presumption  of  the  altera- 
tions having  been  made  after  the  will  was 
executed  by  adducing  some  evidence  of  their 
having  been  made  before.  Also,  that  the  de- 
clarations of  the  testator  made  before  the  exe- 
cution of  the  will  were  admissible  evidence 
from  which  a  jury  might  draw  that  inference, 
since  the  alteration  was  made  in  furtherance 
of  an  intention  shown  to  have  e^ted  before 
the  execution  of  the  will. 

But  that  deelarationa  by  the  testator  after 
the  will  was  executed,  tending  to  show  that 
the  alterations  had  been  made  before,  would 
be  inadmissible.  J)o§  tUm,  ShaUcro99  v. 
Palmer,  747 

m.  Effect  of. 
When  immaterial,  432.    Oompavt,  IL  1. 

ALTERNATIVE. 
Page  832.    Coitbpibaot,  L 

AMALGAMATION. 
Of  statutory  companies,  864.    Railway,  VL  L 

AMBIGUITY. 
What  is  not,  89.    Guabaittbb,  L 

AMENDflfENT. 
L  At  Nisi  Prius. 

Of  plea  of  gaming  consideration  for  bill  de- 
clared on,  by  substituting  that  it  was  the 
consideration  for  the  original  bill,  423. 
Bills,  IV.  1. 

IL  Of  orders. 

By  new  order,  where  first  order  imperfect, 
781.    Compbnbatxon,  IL  1. 

ANNUiry. 

L  Surety :  liabili^  of  insolvent 

Arrears  accruing  after  peUtion. 

Under  sUt  7  A  8  Vict  c.  96,  an  insolvent 
surety  for  the  grantor  of  an  annuity  is  not 
protected  by  the  final  order  from  liability  for 
arrears  accruing  after  petition  filed,  and  un- 
paid by  the  grantor.  For  the  instalmente  of 
such  annuity  were  not,  before  default,  debte 
within  the  operation  of  the  statute.  Thomp^ 
aon  V.  Whatley,  189 

IL  Apportionment 
When  not  apportionable. 

King  William  the  4th,  by  indenture,  in 
pursuance  of  stat  1  A  2  W.  4,  c.  11,  granted 
to  trustees  for  his  consort  Queen  Adelaide 
an  annuity  of  100,000^.,  to  commence  on 
the  decease  of  his  Msjesty,  and  "  continue" 
«  during  the  natural  life  of  her  Mi^esty,"  pay- 
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able  oat  of  the  ooniolidated  fand  "at  the  four 
moet  asaal  days  of  payment  in  the  year,  that 
ifl  to  say  the  ;*lit  Marah,  30th  Jone,  80th 
September,  and  Slst  December,  by  eren  and 
eqoal  portions,  the  first  payment  thereof  to 
be  made  at  each  of  the  said  days  aa  shall 
first  and  next  happen  after  the  decease  of 
his  Majesty,  in  case  her  Mi^esty  should  for- 
Tire  him/' 

His  Majesty  died  on  20th  Jnne,  1837.  On 
30th  June  the  trustees  reeeiTed  a  fall  quarter's 
payment  of  25,0002.  This  payment  was  made 
after  oonsulting  the  law  officers  of  the  Crown, 
who  advised  that  the  entire  sum  was  due; 
and  her  Mi^esty  was  informed  of  their  adriee. 

The  quarterly  payments  were  made,  up  to 
and  on  80th  September,  1849.  Her  M^esty 
died  on  2d  December,  1849.  Her  trustees 
^>plied  for  a  proportionate  part  of  the  quar- 
terly payment  which  would  have  become  due 
on  Slst  December,  1849,  if  she  had  so  long 
lived. 

On  rule  nisi  for  a  mandamus  to  the  Lords 
of  the  Treasury  to  issue  a  warrant  (under 
Stat  4  A  5  W.  4,  c  6,  s.  13)  for  this  payment : 

Held,  thaty  if  the  annuity  had  been  appor- 
tionable  and  the  sum  due,  mandamus  was 
the  proper  remedy ;  and  that  the  Court  would 
not  in  the  exercise  of  its  discretion  make  the 
reminding  of  what  on  that  supposition  would 
have  been  the  overpayment  on  30th  June, 
1837,  a  condition  to  the  issuing  of  the  writ; 
there  being  no  equity  to  require  Her  Mi^es^s 
representatives  to  restore  a  sum  received 
under  the  bon&  fide  belief  that  it  was  her 
own. 

Buty  Held  that  the  annuity  was  not  appor- 
tionable. 

Rule  discharged. 

Qfugre,  Whether  the  Attomey-Gkneral, 
showing  cause  against  the  above  role  for  a 
mandamus,  had  a  right  of  reply.  Begina  v. 
LorcU  of  the  Treatury,  357 

2.  Effect  of  overpayments,  857.    Ante,  1. 
IIL  Remedy  for. 

Mandamus,  357.    Ante  IL  1. 
rV.  Particular  instances. 

Queen  Dowager's  annuity,  357.    Ante,  IL  L 

APOTHECARY. 
Uncertificated  bankrupt,  581.    Baitkrupt,  V. 

APPEAL. 

Special  case. 

Refusal  of  Court  to  draw  inference  of  fact, 
299.    Poor,  IX.  1. 

APPOINTMENT. 
L  Of  officers;  generally. 

Acquiescence  in  invalid  appointment,  975. 
PottiS  VIL  1. 


IL  Of  deputy   prothonotary,   258.    Palaci 
Court. 

APPORTIONMENT. 

Of  annuity,  357.    Anrnirr,  IL  1. 

APPRENTICE. 

Parish  apprentice. 
Allowance  by  Police  Magistrate,  1005.  Pm>i^ 


IV. 


ARBITRATION. 


L  Under  Lands'  Clauses  Act,  043.    Coxpist, 
XVIL  1. 

IL  Under  lands  clauses  in  speeisl  act,  7M. 

COMPAITT,  XIX.  1. 

ARMY. 

L  Generally. 

1.  Enlistment,  48.    EiruinxifT,  L  1. 

2.  Desertion,  48.    Evuitmxxt,  L  1. 

8.  Apprehension  and  custody  of  offendn^ 
48.    Emustmext,  L  L 

IL  Officers. 
Duty  of  commander  of  guard  as  to  reeuTins 
prisoners,  48.    Exlutxxxt,  L  L 

ARREST. 

L  Privilege  from  arrest  for  debt 
Acquitted  prisoner  has  none. 

A  person  who  had  been  tried  for  feloay 
and  acquitted  by  the  Court  of  Quarter  Semici 
was  arrested  on  a  ca.  sa.  while  yet  ia  tLt 
Court,  and  while  the  Quarter  Sessioni  wen 
still  sitting. 

Held,  on  motion  to  diaoharge  hist  oot  of 
custody,  that  an  acquitted  prisoner  has  so 
privilege  from  arresty  even  while  in  Gout 
ffart  V.  Hyde,  SM 

IL  Discharge  from. 
When  not  on  prisoner's  application  on  greui 
of  the  arrest  being  a  contempt,  394    Aste, 
L 

ARTICLES  OF  THE  PEACE. 

I.  Oround  for. 
Threat  of  violence  confined  to  a  partienlsr 

place. 

When  articles  of  the  peace  have  beea  tUti 
and  an  attachment  issued  for  the  purpote  of 
bringing  in  the  defendant  to  find  saretNi» 
this  Court  will  not  entertain  an  appIicitioB 
to  discharge  the  articles  and  to  award  eoiti 
under  stat  21  Ja.  1,  o.  8,  s.  2,  on  the  sroasi 
of  alleged  insufficiency  of  the  articles,  tboagh 
notice  of  such  application  has  been  gives  t> 
the  prosecutor. 

It  is  sufficient  ground  for  articles  of  i^ 
peace  that  the  complainant  has  been  acsitf- 
tomed  to  go  to  a  particular  place,  riightl«B]f 
as  he  alleges,  for  the  transaction  of  busiasi^ 
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and  hM  been  threatened  with  lioltnce  if  he 
goes  there  agmin. 

AffidATits  are  not  admlanble  in  eontradio- 
tion  to  articles  of  the  peace;  nor  for  the  pur- 
pose of  supplying  facts  said  to  hare  been  sup- 
pressed by  the  oomplainant ;  as  the  contents 
of  a  correspondence  idlnded  to  in  the  articles. 
Nor  is  it  an  objection  to  the  articles  that 
such  correspondence  is  hot  set  out,  if  it  does 
not  eontain  any  part  of  the  menace  relied 
upon. 

This  Court  will,  if  it  sees  ground,  require 
surety  of  the  peace,  although  Justices  have 
reftised  to  do  so  on  the  same  complaint 
B^ima  r.  MaUinwt,  867 

H.  Sureties  when  required. 
Notwithstanding  refusal   by  Justioes,  807. 
Ante,  L 

m.  Practiee 

1.  Affid&Tits  in  contradictions,  when  not  ad- 
missible, 867.    Ante,  L 

2.  Applications  to  discharge,  when  not  en- 
tertained, 867.    Ante,  I. 

IV.  Form. 

When  a  correspondence  need  not  be  set  ou^ 
867.    Ante,  L 

Y.  Costs. 

Under  stat  21  Ja.  1,  e.  8,  s.  2,  867.    Ante,  L 

ABTICLBS  OF  WAR. 

I.  Who  may  be  detained  vnder,  48.'  Bvutr- 
wart,  L  1. 

XL  Duty  of  ofBcer  to  receiye  prisoner  on  charge 
in  writing,  48.    Einjsncurr,  I. 

HI.  As  regards  desertion,  48.    Bhustmbst,  I. 
1. 

ABT& 

X  Exemption  firom  ratin|^  449,  462,  472,  480. 
Poor,  IL 

XL  Professional  arts  not  comprised  in  the  terms 
**  fine  arts,"  480.    Poob,  IL  2. 

ASSAULT. 

X.  Justification :  preserration  of  the  peace  on 
shipboard. 

Name,  Ac.,  of  person  with  whom  plaintiff 
was  fighting,  immateriaL 

In  trespass,  the  count  alleging  that  defend- 
ant, on,  Ac,  assaulted,  beat,  and  ill  treated 
plaintiff  and  then  knocked  him  down  on  the 
deek  of  a  ship,  defendant  pleaded,  as  to  <A« 
4MMauh%ng,  heating,  and  iU  trtoHng,  that  de- 
fendant was  captain  of  a  resiel  couTeying 
passengers,  of  whom  plaintiff  was  one ;  that 
plaintiff  made  a  noise,  disturbance,  and  affray 
<m  board  the  ressel,  and  "was  then  fighting 
^with  a  certain  other  person  then  also  being  a 
passenger,"  "and  whose  name  is  to  the  de- 
mandant unknown/*  and  was  striring  to  beat 


such  person,  and  also  the  defendant,  so  being 
the  captain,  Ac.;  whereupon  defendant,  so 
being  the  captain,  Ac,  for  the  preserration  of 
the  peace,  and  of  order  and  discipline  on  the 
said  Tcssel,  and  to  separate  plaintiff  and  the 
smd  other  person,  and  to  prevent  plainUff 
fh>m  beating  the  said  person  and  the  defend- 
ant, as  he  otherwise  would  have  done,  molli- 
ter  manus,  Ac  It  appeared  on  the  trial  thM 
the  person  with  whom  plaintiff  had  been 
fighting  was  not  unknown  by  name,  and  was 
not  a  passenger,  but  the  mate  of  the  tcsscL 

Held  that  the  Justification  was  sufficiently 
maintained  notwithstanding  the  Tariance,  the 
name  and  description  of  the  party  not  being 
materiaL 

But  that  the  plaintiff  must  reooTcr  for  the 
knocking  down,  that  being  alleged  as  a  dis- 
tinet  trespaa  from  the  assaulting,  beatinf 
and  illtreating,  and  not  eorered  by  the  Justi- 
fication.   Ifo€Un  T.  Jokmaon,  218 

n.  Declaration. 
Knocking  down ;  not  mere  aggravation,  but 
must  be  answered  in  plea,  218.    Ante,  L 

ASSBSTT. 

COHBIHT. 

AS8BSSMBKT. 
L  Of  puxohase-mon^,  526.    Compast,  XYL  4. 
IL  Of  land  tax,  88L    Livn  Tax,  L 

ASSUMPSIT. 

L  For  breach  of  contemporaneous  promise,  280. 
CovTBULCT,  v.  1. 

n.  For  penalty  under  a  by-law,  765, 779.    Br- 
Law 

ASYLUM. 

Pauper  lunatic 

1.  Whether  it  may  be  part  of  parish  work- 
house, 971.    PooB,  XIIL  1. 

2.  Maintenance  in,  496.    Poor,  XIL 

ATTESTATION. 
Of  recruit,  48.    EHuanainr,  L  1. 

ATTORNEY. 

I.  Delivery  of  bill :  description  of  party  charged. 
1.  Party  charged  when  not  sufficienUy  indi- 
cated. 

In  an  action  on  an  attorney's  bill  of  costs, 
issue  being  Joined  on  a  plea  that  no  bill  had 
been  delivered  according  to  stat.  6  A  7  Victb 
c  78,  it  appeared  that  tiie  costs  were  for  busi- 
ness done  in  the  arrangement  of  a  separa- 
tion between  Mrs.  H.  (defendant's  niece) 
and  her  husband,  while  Mia.  H.  was  on  a  visit 
to  the  defendant  After  Mrs.  H.  had  left 
defendants  house,  the  bill  was  delivered  there, 
headed  <'In  the  matter  of  Mr.  and  Mrs. 
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H./'  endofled  in  a  letter  addrened  to  defend^ 
ant  and  saying :  "  Ae  I  understand  Mrs.  H. 
is  no  longer  residing  under  yoor  oare,  and 
presnming  therefore  that  yoa  may  not  be  re- 
maining longer  in  town,  I  beg  to  hand  yon  my 
aoooonty  in  the  hope  that  it  will  be  fonnd  sa- 
tisfactory." 

Held,  That  it  did  not  sufficiently  appear 
that  the  bill  was  delivered  to  defendant  as 
the  *'  party  to  be  charged/'  within  stat,  6  A  7 
Vict  0.  73,  s.  37.    GndU^  y.  AutUn,        504 

2.  When  sufficiently  indicated:  provisional 
committee-man* 

In  an  action  on  an  attorney's  bill  against 
one  of  the  managing  committee  of  "The 
Northampton,  Lincoln  A  Hull  Railway  Com- 
pany,'' provisionally  registered,  it  appeared 
that  the  bill  was  headed  "Northampton, 
Lincoln  A  Hull  RaUway"  "to  R.  H.  D." 
(the  attorney),  "debtor."  The  bill  oonsisted 
of  items  for  wovk  relative  to  the  formation  of 
the  railway,  but  did  not  farther  point  out  the 
party  charged. 

On  pleadings  which  put  in  issue  the  deli- 
very of  a  bill  according  to  stat  6  A  7  Vict 

0.  78,  s.  87 : 

Held,  that  the  bill  was  sufficiently  headed 
to  point  out  the  defendant  as  a  party  charged ; 
and  (there  being  some  evidence  of  a  delivery 
to  him)  that  a  verdict  for  plaintiff  on  the 
above  issue  could  not  be  disturbed.  Daub- 
ney  v.  Pkippt,  604 

3.  What  is  a  sufficient  description  of  the  party 
charged,  514.    Post,  IL  1. 

4.  To  director  of  company.    Maegregor  r. 
Keihy,  510. 

tL  Bvidence  of  delivery  of  bill 

1.  What  is  evidence  of  sufficient  delivery: 
examination  of  bill  delivered  to  agent 

Action  on  an  attorney's  bill;  pleadings, 
putting  in  issue  the  delivery  of  a  bill  accord- 
ing to  sUt  6  a(  7  Vict  0.  73,  a  87. 

It  appeared  in  evidence  that  the  work  was 
done  for  The  Northampton,  Lincoln  k  Hull 
Railway  Company,  provisionally  registered. 
Defendant  was  a  member  of  the  provisional 
committee.  Plaintiff  was  retained  by  one 
P.,  then  and  at  the  times  after  mentioned  the 
attorney  of  the  Company,  to  do  the  work, 
wliich  oonsisted  in  writing  letters,  serving 
notioes,  ke„  relative  to  the  formation  of  the 
rulway.  After  the  work  was  done,  plaintiff 
sent  his  bill  to  P.,  headed  "  Northampton, 
Lincoln  A  Hull  Railway  to  H.  R.  D."  (the 
plaintiff),  "debtor."  The  bUl  did  not  further 
point  out  the  party  charged.  Afterwards,  a 
copy  of  the  bill  was  put  into  the  hands  of  Uie 
defendant,  who  looked  it  over  and  said  he  had 
seen  that  bill  before,  that  the  charges  were 
high,  but  that  it  was  not  intended  to  dispute 
them.  Other  members  of  the  committee  saw 
the  oopy  at  the  same  time,  and  said  also  that 


the  items  would  not  be  disputed,  bat  Uut  it 
was  determined  not  to  pay  one  loeal  agent 
before  another;  and  they  and  defendAot 
added  that  inquiry  should  be  made  of  P.  m 
to  the  state  of  the  funds,  and  an  answer  aent 
The  person  who  had  handed  the  eopy  toek  ii 
away  with  him. 

On  error  to  the  Exchequer  Chanbcr,  vith 
a  biU  of  exceptions, 

QwBre,  whether  the  deliveiy  of  the  pkun. 
tiff's  bill  to  P.  was  a  virtual  delivery  to  th« 
defendant    But» 

Held,  that  there  was  evidence  to  go  to  Ui« 
jury  of  a  delivery  to  the  defendant  hiuieifl 
And  (affirming  the  judgment  of  the  Qoceo'i 
Bench) 

That  the  bill  was  sufficiency  headed  to  point 
out  the  defendant  as  a  party  charged.  Piifft 
V.  Daubney,  514 

2.  Delivery  to  agenty  514.    Ante^  L 

8.  What  is  a  deliveiy,  514,  625.    Avt».  L 

ATTOBNET-CIBNBBAL. 
SQs  right  of  reply,  357.    Amhititt,  IL  1. 

AUTHORITY. 

L  Generally : 
Provisions  against  damage,  when  they  do  net 
enter  into  the  authority  to  do  the  ae^  i^ 
CoXPAVTy  XXL  I. 

n.  Of  law. 
What  is  a  traverse  of,  589.   Oovpaxt,  XTUI 
L 

AWARD. 

Under  Lands'  Clauses  Act,  643.     Covriinr, 
XVILl. 

BAD  FAITH. 
See  MaiiA  Pidbs. 


See  Ca&rixb. 


BAILMENT. 


BANKER. 


L  Payment  by  him  of  his  oastoaian'  aeeipt- 
ances. 
1.  To  what  holder. 

An  Insurance  Company  were  in  the  pm- 
tioe  of  paying  losses  due  to  eoontry  cmatamM 
by  accepting  drafts  on  the  Company  in  lea- 
den, drawn  by  their  oountiy  ageat  t».tb 
order  of  the  customer.  The  drafts  were  set 
drawn  till  the  Company  in  Lopdca  gave  Ae 
agent  leave  to  draw:  nor  acdepted  tiU  tej 
bore  the  endorsement  of  tha  pajeei^  *^ 
were  found,  on  examinatioiiy  to  oumaftai 
with  the  leave  to  draw.  Whan  aeoepted,  lk«T 
were  made  payable  at  the  haak  of  R^  ^ 
London  banker  of  the  Compwiy.  B»  was  a^ 
informed  of  this  praotioe. 


BANKER. 
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A  lo«i  of  5000^  beeuDO  doe  to  L  at  Man- 
cbettar.  The  agent  of  the  Company  at  Man- 
chester, in  porraanoe  of  their  leare,  drew  on 
the  Company  a  draft  for  50002.  payable  to 
the  order  of  I,  and  delivered  it  to  L's  soli- 
citor. This  draft)  purporting  to  be  endorsed 
by  L  to  the  order  of  J.  A  L.  (London  Bank- 
ers)»  was  by  J.  A  L.  presented  for  payment  to 
the  Company^  and  aocepted,  payable  at  IL's 
bank.  On  maturity,  it  was  there  paid  to  J.  A 
L.  This  payment  was  debited  to  the  Com- 
pany in  the  pass-book  deliTered  to  them. 
They  credited  R.  with  the  payment.  No  ob- 
jection was  made  till,  six  months  afterwards, 
it  was  dlsoorered  that  the  endorsement  pur- 
porting to  be  that  of  L  was  a  forgery  by 
the  solicitor;  and  the  Company  were  com- 
pelled to  pay  L 

The  Company  brought  assumpsit  against  R. 

1st  oonnt :  that  defendant  as  banker  (among 
other  things)  promised  plaintiffs,  while  he 
should  have  funds  of  the  platntiifs,  to  pay,  to 
the  lawful  holden  thereof,  all  such  bills  of 
exchange  as  should  be  accepted  by  plaintiffs 
payable  at  defendant's,  and  not  to  pay  any 
such  bills  to  any  pereon  not  tke  lawful  holder 
thereof;  and  to  debit  plaintiffs  in  account 
only  with  euch  hills,  so  accepted,  ae  ehotUd  be 
paid  to  the  lawful  holdere  thereof.  Breaches 
of  these  promisee  were  alleged.  3d  county  for 
money  lenL 

Pleas  (amongst  others):  Non  assumpsit; 
and,  to  the  second  count,  Payment  and  set-off. 

At  the  trial,  the  aboTc  faots  being  admitted, 
the  Judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  with  nominal  damages  on  the 
first  count,  and  50002.  on  the  second.  On 
bill  of  exceptions  to  the  ruling. 

Held,  by  the  Court  of  Exchequer  Chamber, 
on  error : 

That  the  acceptance  of  a  bill  of  exchange 
payable  at  a  banker's  is  tantamount  to  an 
order  to  the  banker  to  pay  the  bill  to  any 
person  who  according  to  the  law  merchant 
can  giro  a  ralid  discharge  for  it»  and  not 
merely  to  the  lawAil  holder;  and  that  the 
banker  may  debit  his  customer  with  such  pay- 
ment.   And 

That  the  first  count  misstated  the  under- 
taking of  bankers,  and  was  not  proved,  and 
that  the  Judge's  direction  was  so  fhr  wrong. 
But 

Held,  that  a  banker  cannot  debit  his  cus- 
tomer with  the  payment  made  to  one  who 
claims  through  a  forged  endorsemeut*  and  so 
eannot  give  a  valid  diseharge  for  the  bill; 
«nless  there  be  circumstances  amounting  to  a 
direction  from  the  customer  to  the  bankers  to 
pay  the  bill  without  reference  to  the  genuine- 
ness of  the  endorsement,  or  equivalent  to  an 
julmisBlon  of  its  genuineness,  inducing  the 
iMmker  to  alter  his  position,  so  as  to  prednde 
-the  enstomer  from  showing  it  to  be  forged : 
Thai  the  CMts  in  thk  ease  afforded  no  evi- 

3 


dence  to  go  to  the  jury  of  such  a  direction 
or  of  such  an  inducement :  And  consequently 
that  the  Judge's  direction  in  plaintiff's 
favour  on  the  second  count  was  right  Bo- 
harte  v.  Tucker,  500 

2.  Effect  of  forged  endorsement,  560.  Ante,  1 . 

n.  Practice  at  the  clearing  house. 
Admission  in,  Bobarte  v.  Tueker,  570. 

m.  Liability  to  customer. 
In  respect  of  forged  instruments,  560.  Ante, 
H. 

IV.  Pleading. 

Declaration  against  banker  for  improper  pay- 
ments, 560.    Ante,  L  1. 

y.  See  also  BAifxiii«  OoxpAirr. 

BAKKINO  COMPANY. 
I.  Directors. 

1.  Effect  of  their  being  reduced  to  a  number 
inconsistent  with  the  deed  of  settlement : 
void  covenant 

The  deed  of  a  joint  stock  banking  Company 
contained  provisions  that  the  directors  should 
be  not  fewer  than  five  nor  more  than  seven : 
that  three  or  more  should  constitute  a  board, 
and  be  competent  to  transact  all  ordinary 
business :  and  that  the  directors  should  have 
power  to  compromise  debts,  Ac  Agents 
might  be  appointed  by  the  directors  to  draw 
and  accept  bills,  Ac,  without  reference  to 
the  directors.  The  number  of  directors  be- 
came less  than  five :  four  directors,  being  the 
whole  number  then  existing,  executed  a  deed 
compromising  a  large  debt  due  to  the'  Bank, 
taking  from  the  debtor  a  mining  concern,  and 
covensnting  with  him  on  behalf  of  the  Com- 
pany to  indemnify  him  against  certain  bills 
of  exchange.  In  an  action  of  covenant  by 
the  debtor  for  not  indemnifying  him : 

Held,  That  such  covenant  did  not  bind  the 
Company;  for  that  this  was  not  ordinary 
business,  and  no  smaller  number  than  five  di- 
rectors were  competent  under  the  deed  to 
transact  it 

Quctre,  whether  a  board  of  three  directors 
coiUd  transact  even  ordinary  business,  unless 
it  was  a  board  of  three  out  of  five  directors. 
Kirk  V.  BM,  290 

2.  Board  to  transact  ordinary  business,  290. 
Ante,  1. 

IL  Transactions  binding  the  company. 

1.  Not  by  too  small  a  number  of  directors, 
290.    Ante,  L  1. 

2.  Colonial  judgment  against  colonial  Bank- 
ing Company,  717.    CoLOViu»  L  1. 

BANKRUPT. 

I.  Business  that  may  be  done  not  at  a  publ&t 
meetiBg. 
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BANKRUPT. 


benefice; 


Gmnting  creditor's  oertifioate,  836.     Poaty 
IILl. 

IL  Warrants  of  attorney. 
Omission  to  file  in  Queen's  Bench. 

Under  stat  12  A  13  Viot.  c.  106,  s.  36,  a 
warrant  of  attorney  to  confess  judgment,  and 
judgment  thereon,  are  Yoid  as  against  as- 
signees of  a  bankrupt,  if  the  warrant  of 
attorney  has  not  been  filed  in  the  Queen's 
Bench  within  twenty-one  days  after  the  exe- 
cution, with  an  afiidavit  of  the  time  of  exe- 
cution, according  to  stat  3  0.  4,  c.  39,  s.  1 : 
Although  judgment  was  signed  within  the 
twenty-one  days.     Aeraanan  t.  Bemiman, 

998 

IIL  Order  ofreAisalof  eertiflcate. 
1.  Form :  ground  imperfectly  stated. 

When  the  Court  of  Bankruptcy  has,  on  the 
bankrupt's  last  examination,  made  an  order 
refusing  a  certificate  of  conformi^,  under 
Stat  12  A  13  Vict  c.  106,  s.  256,  and  a  oerti- 
fieate  has  been  thereupon  granted  to  the  cre- 
ditor for  the  purpose  of  taking  the  bankrupt 
In  execuUon  under  sect  2&T,  this  Court  will 
not  inquire  whether  the  order  was  made  under 
circumstances  bringing  the  case  properly  I 
within  one  of  the  grounds  of  refusal  stated  in  [ 
sect  256. 

Although  the  order  itself  states  the  certifi- 
cate to  have  been  refused  because  the  bank- 
rupt "concealed  some  of  his  property," 
whereas  the  oiTenoe  described  in  sect  256,  is 
concealing  with  intent  to  diminish  the  divi- 
dend or  give  an  undue  preference. 

After  the  bankrupt  has  been  imprisoned  on 
certificate  granted  to  a  creditor  under  such 
order  of  the  Court  of  Bankruptcy,  and  dis- 
charged, another  creditor  may  obtain  and  en- 
force a  certificate  under  the  same  order. 

It  is  no  objection  to  the  creditor's  certifi- 
cate that  the  application  for  it  was  made 
without  notice  to  the  bankrupt,  and  not  at  a 
public  meeting.  For  the  granting  of  such 
certificate  is  only  a  ministerial  act  In  re 
'  Cofogill,  836 

2.  The  Court  of  Queen's  Bench  will  not  in- 
quire  into  the  oircnmstances,  336.  Ante,  1. 

IV.  Creditor's  certificate  of  refusaL 

1.  The  granting  only  a  ministerial  aot»  836. 
Ante,  m.  1. 

2.  Second  certificate  under  same  order,  386. 
Ante,  m.  1. 

V.  Uncertificated  bankrupt :  earnings. 

Assignees  when  entitled  to  the  proeeeds  of 
his  business. 

Debt  for  work  and  labour  as  a  toigeon,  and 
for  medicines.  Plea:  bankruptcy  of  plain- 
tiflT  before  the  debt  accrued,  and  that  his  as- 
«ignees  claimed  the  debt  from  defendant  be- 
fore action  brought    Replication,  that  the 


work'waj  personal  labour  of  bankrapt,  tod 
necessary  for  the  present  support  of  banknipt 
and  his  family;  that  the  materials  were  pur. 
chased  with  &e  proceeds  of  his  penoDal  U. 
hour,  and  increased  in  Talne  therebj,  ud 
necessary  for  the  performance  of  the  worL 
General  traTcrse,  and  issue  thereon.  On  the 
trial,  it  appeared  that  plaintiff  was  a  m- 
geon  and  apothecary;  and  in  substance  car. 
rying  on  a  trade  as  such,  with  medidaei 
obtained  on  credit 

Held,  that  the  assignees  were  entitled  to 
the  proceeds  of  a  trade  thus  carried  on,  ud 
that  the  replication  was  not  proTed.  hliot 
T.  Clayton,  Ml 

VL  The  bankrupt:  notioatow 

Hot  necessary,  on  application  for  ersdito/i 
certificate,  336.    Ante,  UL  1. 

YIL  Pleading. 
Beplication  that  the  work  sued  for  wu  the 
personal   labour   of  the   bankrupt,  5S1. 
Ante,y. 

BABON  AKD  FEME. 
I.  Desertion  by  husband. 
What  absence  equiralent  to,  351    Foot, 

vnLi. 

IL  Remorability  under  poor  laws,  299.  Poei, 
IX.  1. 

BELIEF. 
Money  reeeiTod  under  bont  fide  belief  of  ri^t, 
357.    Ahntjitt,  IL  1. 

BENEFICE. 
I.  Union  of  benefices  by  bishop. 
1.  Form  of  the  instrument 

The  Bishop  of  N.,  within  which  dioeeie 

were  the  perpetual  curacy  of  W.  and  tfc« 

rectory  of  C,  addressed  an  instnunent  to  J>^ 

the  perpetual  curate  of  W.,  under  the  efnaeopal 

seal,  setting  forth  that  he,  the  bishop,  did,  bj 

these  presents,  *'  unite,  annex^  and  ineoipente 

the  aforesaid  rectory  of  C,  with  all  its  rifhtt, 

members,  and  appurtenances,  to  and  with  the 

aforesaid  perpetual  curacy  of  W.,  during  yvor 

incumben<7  on  the  same,  and  so  long  as  yoa 

shall  be  perpetual  curate  there^  and  no  longer, 

by  our  ordinary  authority,  and  as  much  as  is 

us  lies  and  the  laws  and  statuiea  of  this  imim 

do  permit  and  not  otherwiaa ;  so  that  jea 

the  aforesaid  rectory  of  C.  with  1^  afOTooiiil 

perpetual  curacy  of  W.  may,  as  one  tiaefie» 

so  long  as  yon  are  peipetoal  oorate  of  the 

said  perpetual  oura^  of  W.,  ivtain,  aad  fte 

.  finits,"  Ac,  «of  both  the  aaSd  baHaiseii(Ae 

burdens  and  charges  due  on  ih%  aaaae  bsb{ 

by  yon  sustained)  receive^  ooutot^  aad  ufftj 

to  your  own  nse^  fireely  nad  InwfUQy,  mj 

eodesiastiGal  ordinance  to  the  eonlraKyBet- 

withstanding.    Piroyided,  nmymitaimh  thst 


BENEFICE. 
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jou  bare  and  keep  a  snffioient  cnra'e,  lieeDsed 
and  approved  by  our  ordinary  antbority,  to 
instaract  and  teadi  the  people  of  tiie  pariab  in 
which  yon  shall  not  reside;  and  provided 
also  that,  if  you  shall  at  any  time  hereafter 
be  collated  or  institnted  to  any  other  benefice 
whatsoever,  that  then  onr  union  shall  be 
noil  and  void  to  all  intents  and  purposes  in 
the  ^yr,  as  if  the  same  had  never  been 
granted." 

Held,  assuming  that  the  bishop  had  power 
to  unite  the  two  benefices  into  one  without 
the  assent  of  the  Crown,  chapter  or  patron 
(as  to  which  gitcere) :  That  the  instrument,  on 
the  whole,  did  not  show  an  intention  to  effect 
such  a  union. 

That  therefore  (W.  and  G.  being  fifty  miles 
from  each  other)  D.,  while  resident  at  C, 
was  non-resident  at  W.,  within  stat  1  A  3 
Vict  e.  106;  and  the  bishop  might,  under 
sect  83,  while  D.  was  receiving  the  profits  of 
both  livings,  appoint  a  stipend  io  the  curate 
of  W.,  and  enforce  the  payment  by  monition 
and  sequestration  of  W. 

That  the  fact  of  non-payment  of  the  salary 
must,  after  the  summons  and  sequestration,  be 
assumed  to  have  been  duly  proved  before  the 
bishop,  and  it  could  not  be  objected  that  D. 
had  not  due  notice  of  all  the  fkcts. 

That,  in  an  action  for  money.had  and  re- 
ceived brought  by  D.  against  the  sequestrator 
for  the  purpose  of  impeaching  the  sequestra- 
tion, D.  could  not  insist  that  be  had  vacated 
the  benefice  of  W.  by  adopting  that  of  C, 
inasmuch  as  his  right  of  action  depended 
upon  his.  being  incumbent  of  W.  Daniel  v. 
JfcrUm,  W8 

2.  Necessary  consents,  198.    Ante,  L  1. 

II.  Non-residence. 

1.  Bffeet  of  non-residence,  198.    Ante,  L  1. 

2.  Temporary,  operating  only  as  a  dispensa- 
tion, 198.    Ante,  L  1. 

3.  Proceedings,  162.    Clkbgt,  L  1. 

Xn.  Profits. 

Debt  for  profits  of,  162.    Clxbot,  1. 1. 

BILL, 
attorney's.    AnoRmT. 

BILL  OF  EXCEPTIONS. 
Ji,  form,  514.    Attoshxt,  IL  1. 

J3ILL8  OP  BXCHANaB  AND  PROHIS* 
SORT  NOTES. 

X->  What  is  or  is  not  a  bill  or  note. 
Contingency. 

An  order  for  a  sum  "  payable  ninety  days 
after  sight,  or  when  rtaWud,**  is  not  a  bill  of 
ezehaage,  as  the  latter  alternative  makes  the 
cum  payable  on  a  eontingeney.  AUeeandMr 
T.  ThomM,  833 


n.  Renewed  bills. 

How  far  affected  by  illegality  of  considera- 
Uon  for  the  original  bills,  423.    Post,  IV.  1. 

m.  Consideration:  generally. 

1.  Partly  legal  and  partly  illegal,  423.  Post, 
IV.  1. 

2.  Giving  time  on  an  illegal  bill,  423.  Post, 
IV.  1. 

8.  Taking  up  defendant's  acceptances  for  an 
original  debt  released  by  a  composition 
deed,  689.    Coxpositxon,  I. 

rV.  Qaming  consideration. 

1.  Action  on  renewed  bill  taken  with  notice. 

To  a  declaration  by  drawer  against  ac- 
oeptor  of  two  bills  of  exchange  for  60/.  each, 
defendant  pleaded  that  he  accepted  the  bills 
at  the  request  of  a  third  person  to  whom  he 
had  lost  1002.  by  gaming>  and  in  considera- 
tion of  the  sum  so  lost;  that  there  was  no 
other  oonsideration  v  and  Uiat  the  plaintiff, 
when  the  said  bills  were  drawn  and  accepted, 
had  notice  of  the  gaming  consideration.  Re- 
plication, Do  Injurifi.  It  appeared  on  the  trial 
that  the  defendant  at  first  accepted,  in  con- 
sideration of  the  gaming  transaction,  a  bill 
drawn  by  the  plaintiff  for  100(.,  which  was 
dishonoured,  and  the  plaintiff  then  gave  him 
time,  and  took  the  acceptances  declared  upon 
by  way  of  renewal ;  and  that  the  plaintiff  at 
that  time  knew  of  the  gaming  transaction. 

Held  no  material  variance,  the  evidence 
showing  sttfficientiy  that  the  acceptances  de- 
clared upon  were  given  for  the  original  gaming 
consideration.  Held,  also,  not  material  that 
the  latter  acceptances  were  given  paHly  on  a 
new  consideration,  namely  the  extension  of 
time  for  payment 

QwETtf  whether,  if  the  objection  had  been 
well  founded,  the  variance,  supposing  the 
fkcts  undisputed,  oould  have  been  amended  at 
nisi  prias,  under  stak  8  A  4  W.  4,  c  42,  s.  23. 
Semble,  per  Lord  Campbxll»  C.  J.,  that  it 
could. 

Held,  also,  that  the  validity  of  the  above 
plea  was  not  affected  by  stat.  8  A  9  Vict  c. 
109,  s.  18,  which  makes  the  contract,  but  not 
a  security,  void;  for  that,  under  stat  5  A  6 
W.  4,  c.  41,  s.  1,  the  consideration  for  the  se- 
curity is  illegal;  and  the  plaintiff  here  was 
not  a  bon&  fide  holder.    Bajf  v.  Ajfling,  428 

2.  Effect  of  the  enactment  making  not  the 
security  but  the  contract  void,  423. 
Ante,  1. 

V.  Want  of  consideration. 

Burthen  of  proof,  where  bill  affected  by 
proof  of  f^and  or  illegality,  244.    Post,  XL 

VL  Acceptance:  by  Joint  stock  company. 
When  sufBoientiy  express,  and  when  not. 
Under  sUt  7  A  8  Vict  e.  110,  s.  46,  if  a 
I     bill  of  ezohaoge  drawn  upon  a  Joint  stock 
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eompaoy  regulated  by  that  act  be  accepted  by 
two  of  the  directors,  the  acceptance  is  void  ae 
agunet  the  Company  if  not  "  ezproBsed''  **  to 
be  accepted"  by  such  directors  "  on  behalf  of 
such  Company/'  though  the  clause  does  not 
contain  any  words  of  nullification. 

But,  where  a  bill,  drawn  upon  the  Company 
by  their  corporate  name  and  sealed  with  their 
seal,  having  the  name  of  the  Company  cir- 
cumscribed, was  accepted  by  two  persons 
styling  themselves  directors  of  the  Company, 
appointed  to  accept  that  bill,  and  the  aoeept- 
anoe  was  countersigned  by  the  Company's 
secretary. 

Held,  that  such  acceptance  was  sufficiently 
express.  Sal/ord  v.  Cameron'9  CoaUnrook, 
Ac,  Railway  Company,  442 

▼II.  Acceptance :  payable  at  a  banker's. 

1.  Its  effect  as  an  orde#to  the  banker,  500. 
Bakkbr,  I.  1. 

2.  What  not  an  inducement  to  the  banker  to 
treat  an  endorsement  as  genuine,  500. 
Bahksr,  L  1. 

3.  Practice  at  the  clearinghouse;  admisrions 
in  Rohuru  v.  Tucker,  570,  L  1. 

YIII.  Endorsement;  forgery. 
Acceptance  after,  when  not  an  admission  of 
genuineness,  560.    Bakkbb,  L  1. 

IX.  Dishonour. 

Effect  in  reviving  liens,  041.  VehdoM, 
X.  2. 

X.  Payment  in  bills. 

Effect  of  dishonour  after  time  fixed  for  deli- 
very of  goods  sold,  941.    Yekdobb,  X.  2. 

XI.  Action  by  endorsee;  mal&  fide  endorse- 
ment 

Evidence  of  mal&  fides  and  of  value  not  being 

giren. 

Assumpsit  on  a  bill  of  exchange  drawn  on 
defendant,  and  accepted  by  him,  endorsed 
by  drawer  to  C,  and  by  C.  to  plaSntiffl 

Plea,  that  the  bill  was  drawn  for  defend- 
ant's accommodation,  and  was  endorsed  in 
.blank  by  drawer  and  delivered  to  defendapt 
that  he  might  get  it  discounted  for  his  ac- 
commodation. That  defendant  delivered  it 
to  M.  to  get  it  discounted  and  hand  the  pro- 
ceeds to  defendant;  that  M.  delivered  the  bill 
to  C.  that  C.  might  get  it  discounted  for  de- 
fendant; that  C,  in  vioIaUon  of  such  pur- 
.pose  and  against  good  faith,  and  without  the 
authority  of  defendant  or  M.,  endorsed  to 
plaintiff  without  consideration;  and  that 
plaintiff  held  without  consideration.  Repli- 
cation, De  injuria :  issue  thereon. 

On  the  trial,  the  defendant  proved  as  fol- 
lows :  The  bill  was  drawn  for  defendant's  ac- 
commodation, as  alleged,  and  was  by  him 
delivered  to  M.  to  get  it  disoonnted  for  de- 
fendant. M.  gave  the  bill  to  C.  to  get  it  dis- 
counted for  defendant  C.  took  tha  bill  away, 


promising  to  get  it  discounted  and  to  king 
back  the  monqr  for  it  in  a  few  hours,  bnt  did 
not  return.  Next  day  M.  saw  C. ;  and  C.  th«& 
promised  to  bring  the  money  for  the  bill  im- 
mediately :  he  then  went  away,  professcdlj 
for  the  purpose  of  fetching  the  money,  and 
had  not  been  seen  since ;  and  defendant  BCTer 
received  anything  on  account  of  the  bill 
Held  : 

That  this  amounted  to  evidenee  thsfc  C, 
who  endorsed  to  plaintiff,  was  a  null  fid« 
holder;  and  that  the  jury  might,  if  tkej 
thought  right,  infer  from  thence  that  plaintiff 
hod  not  given  value.    Smith  v.  Braiwtf  244 

XII.  Action  by  endorser :  illegality  of  aeeq>t 
anee.    . 
Gambling  consideration :  423.    Ants,  IV.  1. 

XHX  Pleading  and  evidence. 

1.  Gambling  consideration:  varianse,  423. 
Ante,  IV.  1. 

2.  Amendment^  423.    Ante,  IV.  1. 

8.  Improper  payment  by  acceptor's  ItDker 
of  bill  bearing  a  forged  endorseBuat,  5M. 
Babkbr,  L  1. 

BISHOP. 

L  Proceedings  by,  to  enforce  reridenoe,  1S2. 
Clbbot,  1. 1, 198.    Bbkxticb,  1. 1. 

H.  His  power  as  to  appointment  and  itipesd 
of  curates  for  non-resident  incumbenti,  198. 
Behxficx,  L  1. 

BONA  FIDES. 
Bon&  fide  belief  of  right,  357.    ABirunT,  XL  1. 

BOROUGH. 
See  Municipal  Cobpobation. 

BOUNDARIES. 
Judicial  notice  as  to,  908.    NqncB,  L  1« 

BREACH. 
When  distinct,  or  divisible,  239.  ExBcnnw,  L 

BRICKS. 

Improvements  in  the  constmotion  0^  Itt* 
Dbsighb,  L  I 

BRIDGE. 

I.  Built  in  part  of  the  bed  a  statntoiy  narigo- 
tion. 

When  not  in  indictable  nuisance. 

By  statute,  reciting  that  the  river  Wilbaa 
was  formerly  navigable  for  lighten^  bosl^ 
Ac,  from  Lincoln,  to  the  sea*  bat  that  by 
sand  and  silt  broaght  in  by  the  tide,  the  oet- 
fall  had  been  greatly  obslneted  asdwas is 
a  great  measure  stopped  up»  whereby  totdi 
and  oonuneroe  had  decayed,  pow«n  ««• 
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CARRIER. 


1055 


iciTtn  to  CommfMlonen  for  the  pvrpoM  of 
restoring  the  nnTigation;  and  they  were 
•athorised,  for  the  purpose  of  carrying  on  and 
effecting  the  said  navigation,  to  make  a  new 
cot  throagh  lands  adjoining  the  river  (not 
vested  in  the  Commissioners) ;  and  the  navi- 
gation BO  made  was  to  be  open  to  all  subjects 
of  the  realm,  paying  certain  tolls.  The  Com- 
missioners were  also  empowered,  by  this  and 
another  act,  under  certain  regulations,  to  build 
bridges.  The  cut  was  made,  and  a  more  di- 
rect channel  thereby  created,  through  which 
the  waters  of  the  Witham  passed  to  the  sea. 
A  Company,  in  whom  the  powers  of  the 
Commissioners  afterwards  became  vested  by 
statute,  built  a  bridge,  not  according  to  the 
regulations,  and  occupying  to  some  extent 
the  bed  of  the  sew  out  On  indictment 
against  them  for  a  nuisance  to  the  river  as  a 
public  highway,  the  jury  found  specially  that 
the  Company  were  guilty  of  building  the 
bridge,  but  that  it  did  not  obstmet  the  high- 
way. On  motion  to  enter  the  verdict  for 
defendants:  Held: 

1.  That  the  out  was  a  public  navigable 
river,  the  obstruction  of  which  was  an  indict- 
able offence.    But 

2.  That  building  a  bridge  partly  in  the  bed 
of  a  navigable  river  is  not  necessarily  a  nui- 
sance :  that  the  question  whether  in  fact  it 
be  ao  or  not  in  a  particular  instance  is  for  a 
jury :  and  that  the  verdict  here,  negativing 
actual  obstruction,  w^,  in  effect^  an  acquittal. 
Itegina  v.  Beitt,  1022 

IL  Over  a  railway,  19.    Railway,  L 

BROKER. 
Insurance  effected  by,  925.    Acriov,  1. 1. 


BY-LAW. 

Action  on:  pleading:  statute  of  limitations. 

Debt,  by  a  cliartered  Company  suing  in  the 
corporate  name,  for  a  penalty  under  a  by-law, 
made  under  the  charter. 

The  declaration,  after  stating  provisions 
of  the  charter  empowering  the  Master,  War- 
dens, and  Assistants  of  the  Company,  or  the 
greater  number  of  them,  to  make  by-laws  for 
the  government  of  the  Company  and  every 
member  thereof,  and  of  all  other  persons 
eseroising  the  art  or  mystery  of,  Ac.,  within 
Bagland,  and  for  enforcing  such  by-laws  by 
penalties,  averred  that,  by  the  Ifaster  and  the 
m^or  part  of  the  Wardens  and  Assistants, 
after  the  acceptance  of  the  charter,  at  the 
Company's  then  plaee  of  meeting  assembled, 
it  was,  aeeording  to  the  powers  of  the  charter, 
for  the  government  as  well  of  the  said  society 
■a  of  all  snoh  other  persons,  ordained,  inter 
alia,  that  eveiy  brother  of  the  Company  should 
pay  to  the  Master  and  Wardens  for  the  time 
Mng  to  the  use  of  tha  Company  8t.  yearly, 
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I  and  every  journeyman  4t.  yearly  to  the  Com- 
pany for  the  use  thereof,  upon  pain  that  every 
]*er8on  neglecting  to  pay  at  the  quarterly 
courts,  or  to  the  Renter  Warden  within  ten 
days,  should  forfeit  and  pay  twice  so  much 
to  the  Master  and  Wardens ibr  the  time  being 
or  some  of  them  ,*  and  that  all  fines  should  be 
levied  by  the  beadle  and  Renter  Warden,  or 
other  person  to  be  appointed  by  the  Mantcr, 
Ac,  of  the  Company ;  and  that  persons  liable 
and  making  default  in  payment  should  be 
sued  for  the  same  at  the  suit  and  in  the  name 
of  the  Master,  Ac.  (giving  the  full  corporate 
name  of  the  Company).  Averments,  U)at  the 
Company  had  never  any  source  of  revenue 
other  than  the  moneys  receivable  under  the 
by-laws,  and  that  the  defendant  was  a  brother 
and  UaUe  to  pay  the  8t.  a  year :  Breach,  non- 
pajment,  whereby  forfeiture  to  the  double 
amount  had  accrued.  Plea :  Statute  of  Limi- 
tations, 21  Ja.  1,  c.  16. 

Held,  on  demurrer  to  the  plea :  That  the 
declaration  was  not  objectionable  on  the 
ground  of  the  action  being  brought  in  the 
name  of  the  Company,  nor  for  omitting  to 
show  that  the  meeting  which  made  the  by- 
laws was  duly  summoned,  and  that  the  major 
part  of  each  integral  portion  of  the  Company 
concurred*  in  the  making. 

And  that  the  canse  of  action  was  within 
st«t  21  Ja.  1,  c.  16,  s.  S,  and  the  plea  good. 
Tobacco  Pipe  Mahtrif  Company  v.  Loder,  765 

CALLS. 
Action  for,  432.    Cohpant,  IL  1. 

CANAL. 
See  Page  1022.    Bridqc,  L 

CARRIER. 

L  Liability  for  injuries  to  persons. 
1.  Negligence  of  a  railway  company  in  carry- 
ing sib  oiBcer  of  the  Post  OflBce  on  duty. 
Declaration  in  case  alleged  that  defendants 
were  the  proprietors  of  The  London  A  North 
Western  Railway,  and  of  certain  carriages, 
Ac.,  used  by  them  on  the  same;  that  the 
mails  fh>m  L.  to  T.,  among  others,  had  been 
required  to  be,  and  were,  carried  by  defend- 
ants in  and  on  the  said  railway,  pursuant  to 
Stat.  IAS  Viet  e.  98 :  that  plaintiff  was  an 
offleer  of  the  Post  OAce  whom  the  Post- 
master-General had  reasonably  required  de- 
fendants to  oan7  and  convey  in  and  upon 
the  carriage  conveying  the  said  mails,  and 
defendants  were  then  carrying  and  conveying 
plaintiff,  as  snoh  officer,  in  a  carriage  of  de- 
fendants on  the  said  raUway,  in  which  car- 
riage the  said  mails  were,  and  plaintiff,  then 
being  such  officer,  and  as  such  officer,  was 
lawftJly  in  the  said  carriage  :  and  thereapon 
it  beoame  the  duty  of  defendants  to  use  pro- 
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per  care  and  skill  in  the  oanTing  and  eon- 
veying  plaintiff:  yet  defendants  did  not  nse 
doe  and  proper  eare  and  skill  in  carrying  and 
eonyeying  plaintiff,  bat  negleeted  so  to  do ; 
and  took  so  little  eare,  and  so  negligently  and 
nnskilfnlly  eondnoted  themselTOs  in  and 
about  the  carrying  and  eonToying  plaintiff, 
and  in  oondnoting,  Ae.,  the  carriage  in  which 
he  then  was*  as  aforesaid,  and  the  engine  and 
other  carriages  on  the  said  railway,  thai  the 
carriage  reoeiTed  a  concussion,  whereby 
plaintiff  was  injnrod,  Ac.  (allegatioB  of  spe- 
cial damage). 

Held,  on  demnrror,  that  by  stat.  1  A  2 
Viot  c  98,  it  was  tho  dnty  of  defendants  to 
nse  proper  care  and  skill  in  oonTcying  plain- 
tiff, as  alleged  in  the  declaration,  and  that 
they  were  liable  to  plaintiff  in  an  action  on 
the  ease  for  ii^nry  sustained  by  him  through 
their  neglect  to  use  such  care  and  skill.  (hU 
Uu  T.  London  and  North  Wutem  Railway 
Company,  984 

2.  Duty  to  cany  safely  independently  of  con- 
tract, 984.    Ante,  1. 

JI.  Liability  for  damage  to  the  articles  carried. 

Ticket  throwing  all  risks  on  the  owner  of  the 
articles. 


Declaration  In  case  alleged  that  defendants 
were  proprietors  of  a  railway  and  carriages 
used  for  the  conreyance  of  horses  from  N.  to 
S.,  for  hire :  that  plaintiffs,  at  request  of  de- 
fendants, delivered  to  them,  and  they  re- 
ceired,  horses  to  be  carried  for  pl^ntifis  by 
defendants  in  a  carriage,  for  reward,  from  N. 
to  S.  That,  while  the  horses  were  being  con- 
veyed in  the  carriage  (which,  with  the  loco- 
motive power  thereof,  was  then  in  the  ma- 
nagement of  defendants),  a  wheel  of  the  car- 
riage took  fire,  of  which  defendants  at  a 
convenient  time  and  place  had  notice,  and 
were  requested  by  plaintiffs  not  to  persist  in 
further  carrying  the  horses  in  the  carriage  ; 
but  defendants  persisted ;  and  the  wheel  took 
fire  again,  for  want  of  due  precaution ;  and 
broke;  and  the  carriage  was  consequently 
thrown  out  of  its  proper  position,  and  the 
horses  were  injured. 

Plea:  that  plaintiflb  did  not  deliver,  nor 
defendants  receive,  the  horses  to  be  carried, 
mode  et  formfL    Issue  thereon. 

It  was  proved  that,  when  the  horses  were 
delivered  to  defendants,  pl&intiffs  signed  a 
ticket,  whereby  the  owner  of  the  goods  con- 
veyed undertook  to  bear  all  the  risk  of  injury 
by  conveyance  and  other  contingencies,  and 
was  required  to  see  to  the  efficiency  of  the 
carriage  before  he  allowed  his  horses  to  be 
placed  therein,  the  charge  being  for  the  use 
of  the  carriages  and  the  looomotiTC  power, 
only;  and  the  proprietors  of  the  carriages 
were  not  to  be  responsible  for  any  defect  in 
them,  unless  complaint  was  made  before  the 
••Kniiigea  left  the  statiouj  nor  for  toy  damage 


to  horses  travelling  in  their  vehicles,  how- 
ever  caused.  It  was  further  shown  that  par- 
ties sending  horses  on  these  terms  paid  a 
lower  price  than  for  sending  in  the  ordinary 
mode. 

Held,  that  the  traverse  taken  by  the  plea 
was  material,  and  that  the  defendants  w«« 
entitled  to  a  rerdict  on  the  issue.  Auttiu  v. 
MamekMter,  Sheffield  and  Lincobuhirm  BaiU 
«oajr  Oompat^,  600 

CASE. 

I.  Aggravation. 

Distinguished  from  substantive  wrongs,  664. 
DisTBnss,  UL  1. 

n.  In  particular  instances. 

1.  Against  railway  oompany  for  ncgjUgmee 
in  oonTcying  an  offioer  of  the  Post  Office, 
984.    Cajuuxb,  1. 1. 

2.  Against  sheriff  for  negligence  in  sale 
under  11.  fa.,  239.    Bxxcunov,  L 

m.  Pleading:  declaration. 

General  form  of  allegation,  when  aufficient, 
239.    SzJBCUTioir,  L 

IV.  SpeciaL    Bpxcial  Cam. 

CBRTAINTY. 

In  describing  the  premises  in  respect  of  whkh 
an  easement  is  claimed,  990.    Way,  L 

CBRTIFICATB. 
L  Of  conformity,  336.    Baxkrupt,  m.  1. 

II.  Of  refusal  of  certificate  of  conformity,  334L 
Bankbupt,  IIL  1. 

III.  Of  registration,  432.    CoMPAjrr,  IL  I. 

CHAPELRY. 

When  not  a  parish  within  stat  58  Q.  3,  e.  4>, 
s.  59.    CaoRCB  Buiij>iifo  Acn,  I. 

CHARTER. 
Page  229.    Coitpant,  X.  1. 

CHARTERED  COMPAKY. 

COMPAKT.      Br-LAW, 

CHARTER-PARTY. 
L  Principal  contracting  as  if  he  was  agvnt 

Assumpsit  on  a  charier-parfy  by  ftwigfater 
against  shipowner  for  not  receiving  car^«. 
Plea :  Non  assumpsit 

Proof  was  given  of  a  charter-pat^  ex- 
pressed to  be  by  defendant  of  one  part*  ^  a&d 
G.  8.  A  Co.  (agents  of  the  freighter)  «f  tbe 
other,"  and  containing  a  BeasorandaBi  ma  fd- 
lows :  <*This  oharter  betng  eondaded  am  be- 
half of  another  party,  it  is  agreed  that  aE 
responsibility  on  the  part  of  O.  S.  A  Ccl 
shsil  cease  as  soon  as  the  cargo  is  ihipfcd.* 
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No  notice  of  thif  memofBodom  wse  taken  in 
the  declnration.  O.  S.  A  Co.  were  proved  to 
be  the  plftintifr.    Held : 

1*  That  notwithstanding  the  terms  of  the 
charter-partj,  plaintiff  might  prove  that  he 
WIS  the  ft«ighter,  and  his  own  prineipal,  and, 
on  proof  of  his  being  so,  was  entitled  to  re- 
cover in  his  own  name 

2.  That  it  was  not  necessary  to  notice  the 
memorandum  in  the  declaration.  SekonaU 
T.  Avtrjff  655 

II.  Pleadings. 

Deelaratlon :  omission  cf  certain  stipulations, 
555.    Ante,  I. 

CHURCH  BUILDING  ACTS. 

I.  For  what  district 

What  chapelry  is  not  a  parish  within  stat  58 
G.  8,  c  45,  s.  59. 

The  township  of  Bilston  was  a  popnlons 
district  situated  within  the  parish  of  Wolver- 
hampton, had  constables  of  its  own,  and  main- 
tuned  its  own  poor.  It  had,  from  time  im- 
memorial, chapelwardens  and  a  chapel  of  its 
own.  Divine  service  was  performed,  and  the 
sacraments  of  the  church  administered^  in 
the  chapel,  the  repairs  of  which  were  paid 
for  bj  the  township.  It  had  had  its  own 
burial  ground  from  the  year  1727;  but,  until 
then,  it  had  had  none  but  that  of  Wolver- 
hampton :  and,  down  to  1740,  but  not  later, 
the  township  made  payments  to  the  clergy 
of  Wolverliampton  church  in  respect  of  buri- 
als at  Bilston.  There  was  eridence  of  pay- 
ments made  from  1727  to  1740  to  the  clergy 
of  Wolverhampton  for  churchings  at  Bilston 
chapel ;  and  of  marriages  having  been  cele- 
brated there  by  license  and  banns  from  1695 
to  1754,  but  not  afterwards  till  1843,  when 
the  chapel  was  licensed  under  the  Registra- 
tion act.  There  was  also  evidence  of  pay- 
ments made,  from  time  to  time,  by  Bilston  to 
the  churchwardens  of  Wolverhampton,  on  ac- 
count of  Wolverhampton  church,  beginning 
in  1689  and  ending  in  1752;  which  payments 
were  sometimes  entered  in  account  as  **  le- 
vies." 

Held,  that  these  facts  did  not  show  BUston 
to  be  a  "  parish,"  within  the  intention  of  the 
Church  Building  Act,  58  Geo.  3,  c  45,  s.  59. 

The  chapel  of  Bilston  being  insufficient  for 
the  accommodation  of  its  inhabitants,  they, 
in  vestry,  resolved  that  a  grant  offered  to 
them  by  the  Society  for  promoting  the  en- 
largement, Ac.,  of  ohorehef  and  chapels 
should  be  accepted,  and  that  the  chapel 
•hoold  bo  enlarged  according  to  the  society's 
plant,  **  any  deilclency  in  tho  expense  to  be 
made  up  by  the  sale"  of  lertaia  private  pewi, 
"and  by  rates  under  the  act^of  parliament" 
They  also  resolved  to  petition  the  Commis- 
aionen  for  buQdiag  new  chorchei  to  erect  a 


new  church  in  the  township  ,*  and  the  petition 
was  presented,  stating  the  inability  of  the 
inhabitants  to  build  a  church,  and  that  the 
enlargement,  now  agreed  upon,  would  require 
a  rate  of  It.  in  the  pound  for  five  years, 
which  they  had  pledged  for  that  purpose. 
The  chapelwardens  then  borrowed  of  an  in- 
dividual 600^.,  on  the  security  of  the  existing 
and  future  rates,  for  the  purpose  of  the  en- 
largement 

On  mandamus  to  repay  the  6002. ;  retvm, 
that  the  sum  was  not  borrowed  with  the  con- 
sent of  the  vestiy  within  the  meaning  of  sUt. 
58G.  3,  c.  45: 

Held  that  the  writ  could  not  be  enforced, 
the  reeolations  of  vestiy  not  being  a  consent 
to  the  borrowing  of  money  within  itat  68  G. 
8,  c.  46,  s.  59,    Begi9M  t,  WiUitm,  1 

II.  Consents  necessary. 

What  not  a  consent  by  vestry  to  raise  money 
on  credit  of  rates^  1.    Ante,  I. 

lU.  District  church  under. 
Office  of  clerk,  975,    Poob,  YIL  1. 

CITY, 
Judicial  notice  as  to,  908.    Nonci,  L  1, 

CLAIM. 

By  user,  disUnguished  from  claim  by  prescrip- 
tion, 546.    CoMXoir,  I.  1, 

CLEARING  HOUSE. 
Admissions  in  RobarU  v.  Tiuker,  670. 

CLBRGY. 

I.  Proceedings  to  enforee  residenoo. 

1.  Monition :  snmmMis  to  show  cause.   ' 

Under  stat  1  A  2  Vict  c  106,  a  writ  of 
sequestration  issued  from  the  Consistory 
Court  of  the  dioeese  of  W.,  reciting  that  the 
Bishop  had  issued  a  monition,  ordering  the 
vicar  of  the  vicarage  of  C,  within  the  diocese, 
to  reside  on  his  beneilce,  that  the  monition 
was  served  on  the  vicar,  and  he  returned  that 
he  had  since  commenced  residenoe  in  conse- 
quence of  this  monition  t  that  it  had  been 
officially  reported  to  the  Bishop  that  the 
vicar  had  so  oommenced  residence,  but  had 
not  continued  to  reside^  and  had  not  been 
present  at  his  vioarage  house  four  months  on 
the  whole  in  the  year  following  the  moni- 
tion ;  that  the  Bishop  thereupon,  by  a  sub- 
sequent  order,  ordered  him  to  proceed  to  and 
reside  on  the  benefice  within  thirty  days; 
which  order  bad  not  been  oompHed  with :  and 
the  Bishop  had  Iharefore  directed  the  Court 
to  sequester  the  profits  until  the  order  should 
have  been  oomplied  with»  or  satisfa^ry 
reason  for  non-compliance  shown  to  tho 
Bishop:  whereupon  the  Court  sequestered  the 
profits,  until,  Ac.  (as  before),  directing  tho 
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•eqvettnUnr  to  eolleet  them,  and  <rat  of  the  | 
same  to  eanee  the  eure  to  be  duly  eerred,  and 
to  account  for  the  residne,  Ac, 

The  Mcpieetntor  hsTuig  taken  the  ptoilts 
aeeordingly,  an  action  of  debt  for  mone  j  bad 
and  reoeired  was  brought  against  him  by  the 
▼iear.  It  appeared  at  the  trial  that  the  se- 
qnestration  had  issned  without  notice  to  the 
riear  to  show  cause  why  it  should  not  issue. 
Held  by  the  Court  of  Bzohequer  Chamber,  on 
error  and  bill  of  exceptions, 

That  such  notice  was  essential  to  the  right 
of  the  sequestrator,  although,  after  a  proper 
preliminary  proceeding,  the  judgment  of  the 
Bishop  is  finaL 

And,  that  a  notice  warning  the  ricar,  alter 
he  had  made  return  to  the  monition,  that, 
nnleSi  he  resided,  the  sequestration  would 
issue,  was  not  such  a  notice  as  was  requisite. 
Also,  that  the  sequestration  could  not  be 
considered  as  issuing  under  sect.  5<i,  which 
authorises  the  Bishop  to  sequester  quousqne 
without  further  monition  or  order,  when  the 
clerk,  after  being  ordered  to  reside,  begins  to 
reside,  but,  before  the  expiration  of  twelre 
months  thereafter,  wilfully  absents  himself 
for  one  month.  And 
That  the  action  of  debt  was  well  brought 
It  is  advisable  that  the  sequestration  in 
such  a  case  should  recite  the  delinquency 
and  the  Bishop's  abjudication  thereon ;  and 
that  the  previous  monition  be  preceded  by  a 
summons  to  show  cause  why  it  should  not 
issue.    Bonakerr.  JSvant,  162 

2.  Sequestration :  notice  to  show  cause,  162. 
Ante,  1. 

3.  Sequestration  qnousque :  commencement 
of  residence  after  monition,  162.    Ante,  1. 

4.  Form  of  sequestration,  162.    Ante,  1. 

5.  Appointment  of  curate  by  bishop,  198. 
BxirxFicx,  L  1. 

6.  Increase  of  curate's  salary  by  bishop,  198. 
BSHZPICE,  1. 1. 

7.  Sequestration  for  non-payment  of  curate's 
saUury,  198.    Buanciy  1. 1. 

IL  Residence. 

1.  BITect  of  insaffleient  reddenoe  after  order 
to  reside,  162.    Ante,  L  1. 

2.  On  one  of  two  ]>eneflees  united,  198. 
Bninmcc,  1. 1. 

3.  On  one  of  two  benefleei  held  together  by 
dispensation:  distance,  198.  BxmncK, 
LI. 

XIL  Sequestration  how  disputed. 
1.  Pebt  against  seqnestrmtor  for  pioftli  of 
beaeftsa,  U2.    Aata,  L  1. 

X  Astnmpalty  198.    Benefioe,  L  1. 

3.  nalntiff  may  not  Insist  on  any  ground 

inconsistent  with  his  right  of  action,  198. 

BnnincB,  L  1. 


CLVRK. 

Of  district  church,  975.    Poon,  TIL  1. 

COLONIES. 

L  Acts  of  Colonial  Legiaiatnn. 

1.  RegulatiMis  of  the  mode  of  procedure 
against  companies  estahlished  in  the  erio- 
nice,  binding  on  non-reddeiit  ahareholders. 

By  an  Act  of  the  colonial  legislatare  of 
New  South  Walee,  it  was  provided  that  a 
Banking  Company  should  sue  and  be  sved  in 
the  name  of  its  chairman,  and  that  exeeution 
on  any  judgment  against  the  Company  might 
be  issued  against  the  proper^  of  any  member 
for  the  time  being,  in  like  manner  as  if  soeh 
judgment  had  been  obtained 
member  personally.  In  aasiimpeit 
member  of  the  Company  on  a  judgment  ob- 
tained in  the  colony  against  the  chatnian : 
Held, 

That  the  colonial  legislature  had  anthority 
to  pass  the  act,  and  that  there  was  nothing 
repugnant  to  the  law  of  England,  or  to  natuiml 
justice,  in  enacting  that  actions  on  contracts 
made  by  the  Company  in  the  colony,  instead 
of  being  brought  agidnst  the  shareholden  in- 
dividually, should  be  brought  agunst  tiie 
chairman  whom  they  had  appointed  to  repce- 
sent  them. 

That  a  judgment  recovered  in  such  an 
action,  after  service  of  process  on  the  chair- 
man, had  the  same  effect  beyond  the  territoty 
of  the  colony  which  it  would  have  had  if  the 
defendant  had  been  personally  served  with 
process,  and,  he  being  a  party  to  the  reeord. 
the  recovery  had  been  personally  against  him. 

That,  although  in  an  action  on  a  foreign 
or  colonial  judgment  the  judgment  is  exa- 
minable to  a  certain  extend  as,  for  the  par- 
pose  of  showing  want  of  jurisdiction,  or  that 
defendant  was  not  summoned,  or  that  the 
judgment  was  iWmdulentiy  obtained,  yet  sod 
judgment  is  not  examinable  upon  the  merits, 
as,  for  the  purpose  of  showing  thai  the  eon 
tract  sued  upon  was  not  made^  or  was  pro 
cured  by  fhind,  or  that  the  judgment  wir 
erroneous. 

But  that  a  foreign  or  colonial  judgmeat 
obtained  against  a  co-contraotor  cannot  be 
insisted  on  by  way  of  merger  in  an  action  en 
the  judgment.  Bank  of  Atutralana  t.  Jfiaa, 

717 

2.  What  not  repugnant  to  national  law  sr 
natnral  justice,  717.    Ante,  1. 

IL  Colonial  judgments. 

1.  Bxtra-tenltorial  tifeet  against 
dent  shartholder  in  defendant 
717.    Ante,  LI. 

2.  To  what  extent  examinable  in 
thereon,  717     Ante,  L  1. 

3.  Defendant  when  bound  thon^  not  per- 


iPMJ. 


COLONIES. 


COMPANY. 


1057 


lOnaUy  ••rred  witb  proeeM  in  the  original 
action,  717.    Ante,  I.  1. 

4.  When  not  a  merger,  717.    Ante,  L  1. 

COMMISSION. 
To  examine  witnesses,  875.    WirnssB,  L  1. 

COMMISSIONERS. 
I.  Of  the  Treasuy,  781.    Coxpkxsatioh,  II.  1. 
IL  Of  Land  Tax,  381.    Lakd  Tax,  I. 
III.  Under  improrement  aets,  681.    Strekt,  I. 

COMMITTEE. 

I.  Of  council,  82.    Mdhicipal  CoBPORAnoir, 
IIL 

II.  Provifli«nal,  504»  614.    Anounr,  I.  IL 

COMMON. 

L  Natare  and  origin  of  right. 

1.  Claim  under  the  statute  hy  nser  distin- 
guished from  prescription^ 

Where  a  house  ohstructs  the  exercise  of  a 
right  of  common,  the  commoner  may,  after 
notice  and  request  to  the  plaintilT  to  remove 
the  house,  pull  it  down,  though  the  plaintiff 
is  actually  inhabiting  and  present  in  the 
house. 

A  right  claimed  by  nser,  under  stat.  2  A  3 
W.  3,  c.  71,  can  only  be  co-extensire  with 
the  user;  and  an  issue  on  a  plea  justifying 
tinder  such  a  right  is  an  issue,  not  upon  the 
right,  but  the  user,  and  differs  therefore  from 
an  issue  on  a  right  claimed  by  prescription. 

Defendant,  in  trespass,  pleaded  that,  for 
thirty  years  before  suit,  he  and  all  occupiers 
for  the  time  being  had  enjoyed  common  of 
right  and  without  interruption,  in,  upon  and 
throughout  a  close  called  P. ;  and  issue  was 
joined  on  a  traverse  of  this  plea.  The  close 
P.  WAS  3000  acres  in  extent :  an  interruption 
by  enclosure  of  10  acres  had  been  acquiesced 
in  for  a  year :  and  the  trespass  complained  of 
was  committed  on  these  10  acres.    Held : 

That,  as  defendant  would  have  proved  his 
plea  by  proof  of  user  on  the  place  only  where 
the  trespass  was  committed,  the  plaintiff  was 
entitled  to  a  verdict 

A  plea  claiming  an  immemorial  right  of 
common  in  occupiers  for  the  time  being  is 
bad  after  verdict.     Davie*  v.  WiUianu,     546 

2.  Bight  in  occupiers  for  the  time  being,  546. 
Ante,  1. 

XI.  Extent  of  tract 

,  1.  Turbary :  parts  where  there  is  no  fud. 
Trespass  quare  dausum  fregit  Pleas  jus- 
tifying under  a  right  of  common  of  turbary 
claimed  by  prescription,  and  by  cQJoyment 
for  thirty  and  sixty  years,  over  Q,,  whereof 
the  locus  in  quo  was  part  Replication,  de- 
nying the  right  of  common  of  turbary  in  the 


locus  in  quo.  On  the  trial,  it  appeared  that 
defendant  had  enjoyed  the  right  on  every 
part  of  O.  where  any  fuel  had  been  found ; 
that  the  locus  in  quo  was  part  of  O. ;  but 
that  it  was  a  rock  on  which  no  fuel  ever  had 
been,  or  in  the  ordinary  course  of  nature 
could  ever  be,  found.    Verdict  for  plaintiff. 

Held,  that  the  inference  to  be  drawn  from 
the  user  was  that  the  right  extended  to  all 
parts  of  6.  fit  for  the  production  of  fuel,  and 
not  to  such  a  spot  as  the  locus  in  quo ;  and 
that  the  verdict  for  plaintiff  was  ri|(ht  Pear- 
don  V.  Underhill,  120 

2.  Pasture:  parts  whore  there  is  no  food, 
120,  125.    Ante,  1. 

IIL  Obstruction  of. 

1.  Abatement,  546.    Ante,  I.  1. 

2.  Effect  of  acquiescing  for  a  year,  546. 
Ante,  L  1. 

IV.  Pleading  and  evidence. 

1.  What  is  in  issue  on  traverse  of  claim  under 
Stat  2  A  3  W.  4,  c.  71,  ss.  1,  5,  546.  Ante, 
LL 

2.  What  proof  of  user  sufficient,  546.  Ante, 
LL 

3.  By  acts  of  user  in  parts  of  an  entirety, 
120.    Ante,  IL  1. 

COMPANY. 
Incorporated  and  joint  stock  companies. 
I.  Provisionally  registered :  committee. 
Delivery  of  attorney's  bill,  504,  514.    Af- 

TORHXY,  I.  II. 

IL  Complete  registration ;  certificate. 

1.  Evidence  not  confined  to  certificate. 

In  an  action  of  debt  for  calls  by  a  Com- 
pany formed  under  stat  7  A  8  Vict  c.  110 : 
pleas,  Nunquam  indebitatus,  and  that  the 
Company  was  not  completely  registered :  is- 
sues thereon :  it  is  not  indispensable  that  the 
plaintiffs  should  produce  their  certificate  of 
registration,  but  the  registering  may  be  proved 
aliunde;  the  certificate  itself  not  being  in 
issue. 

If,  in  such  an  action,  the  Company's  deed 
of  settlement  be  produced  in  evidence  to 
prove  the  defendant  a  shareholder,  and  there- 
fore liable  under  Be<ft  55  of  the  act,  the  deed 
is  available  for  this  purpose,  though  it  appear 
that,  since  execution,  the  name  of  a  share- 
holder, subscribed  before  that  of  the  defend- 
ant, has  been  erased,  and  the  erasure  be  not 
accounted  for.  Agricultural  Cattle  Ineurauce 
Company  v.  Fittgeraldj  t32 

2.  Effect  of  want  of,  432.    Ante,  I. 

III.  Chartered. 

Action  on  by-law,  765.    jd^-law. 

IV.  Colonial. 

Effect  of  acts  of  colonial  legislature  and  of 
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oolonial  jodgmenti  u  regirdi  ooB-resident 
fbareholder,  717.    Coiomees,  L  1. 

V.  ADulgamated. 
Paf»  8M.    Railwat,  YL  L 

VL  How  deierilMd. 
The  word  ''Bailwaj"  cooitraed   to    mean 
railway   company,   504,   514.     Attobrbt, 
LIL 

VIL  Deed  of  Mtaemen^ 

1.  Erarare,  432.    Aiite»  IL  1. 

2.  CoDstnietlon  ef,  290.    Bamkiso  Coxpaitt, 
LI. 

VIII.  Directors. 

1.  Effect  of  their  being  too  mach  redaced  in 
nnmber,  290.    Bakkiho  CoMPAirr,  1. 1. 

2.  Delivery  of  attomcT's  bill  to.    Maegregor 
T.  KeUey,  510. 

IX  Powen  to  transact  ordinary  bosiness. 
What  is  not  ordinary  bosiness,  290.    Baitk- 
iMO  CoxpAvr,  L  1. 

%..  Incorporated ;  contnets  by. 

1.  For  purposes  not  within  the  charter :  seal. 

Assumpsit  by  a  corporation  on  a  contract 
for  the  snpply  of  iron  rails  to  defendant, 
averring  matoal  promises.  Plea,  Non  as- 
sumpsit 

On  the  trial,  the  plaintiffs  proved  the  mak- 
ing of  the  contract  in  £sct ;  defendant  proved 
a  charter  incorporating  plaintiffs  for  the  pur- 
pose of  trading  in  copper  ore,  but  containing 
nothing  as  to  trading  in  iron.  No  other 
charter  was  proved.  There  was  no  evidence 
that  the  contract  proved  was  in  any  way 
ancillary  to  the  trade  in  copper. 

Held,  that  the  contract^  not  being  under 
seal,  and  not  being  for  the. trading  purpose 
for  which  plaintiffs  were  incorporated,  did  not 
bind  plaintiffs,  and  that  defendant  was  en- 
titled to  the  verdict  on  the  plea  of  Non 
assumpsit*  as  there  was  no  consideration  for 
bis  promise. 

Quart,  whether^  if  the  contract  had  been 
under  seal,  it  would  have  bound  plaintifis, 
not  being  a  contract  for  the  purpose  for  which 
they  were  incorporated?  Copptr  Jftner*' 
Company  v.  Fox^  229 

2.  By  too  small  a  number  of  directors,  290. 
Banking  Coxpant,  L  1. 

3.  Insurance  by  deed  poll,  925.     Action, 
1.1. 

4.  Covenant  to  pay  out  of  corporate  funds 
only,  925.    Action,  1. 1. 

5.  Their  contracts  and  liabilities  as  carriers. 
Carrier. 

XI.  Acceptance  of  bills. 
When  sufficiently  express  within  the  statutory 
power,  432.    Ante,  IL  1. 


XIL  Kegligenoe  by. 

In  the  eonsCnietion  of  their  wotiv,  643.  Post 
XVILL 

XIIL  Liabilities  of  ahanhelder. 

1.  Proceeding  by  set  fa.,  when  proper. 

Sci.  fa.  by  a  judgment  creditor  of  a  Joint 
Stock  Company,  bomplctely  registered  vnder 
sUt  7  A  8  Vict  c.  110,  to  obtain  executioa 
against  a  shareholder,  reciting  that  doe  dili- 
gence had  been  used  to  obtain  aatisfactioA 
from  the  Company.  Plea  1 :  thai  due  dili- 
gence  had  not  been  used:  verification.  Re- 
plication :  that  due  diligence  had  been  used : 
conclusion  to  the  country.  Demurrer,  aesign- 
ing  as  causes  that  the  replication  should  have 
shown  how  diligence  was  used,  and  riionld 
have  eoneLuded  with  a  verilieatioBy  and  was 
too  generaL 

Held  that  the  replieatioB  was  snAeient 

Pica  2.  That  the  writ  was  sued  oat  without 
leave  of  the  Court    Demurrer. 

Held  that  the  plea*  alleging  merdy  an  irre- 
gularity which  would  have  been  gronud  for 
an  application  to  the  Court,  was  bad. 

Held,  also,  that  the  proceeding  fay  aei.  &. 
was  proper,  as  stat  7  A  8  Vict  e.  110,  s.  66, 
impliedly  gives  diat  remedy  to  a  judgmeot 
creditor;  and  that  the  summary  remedy  ex- 
pressly given  by  sect  08,  was  in  addition  tD, 
and  not  substituted  for  the  former.  Mtrwm 
V.  Lund,  344 

2.  Leave  of  Court,  344.    Ante,  1. 

3.  Pleading,  344.    Ante,  1. 

4.  Action  against,  on  colonial  judgment,  717. 
Colonies,  1. 1. 

5.  Effect  of  provision  in  a  eovenuit  by  the 
company  limiting  the  liability  of  share- 
holders, 925.    Aonov,  L  1. 


XIV.  Action  for  calls. 

Defence  on  the  ground  of  the  company  not 
being  completely  registered,  432.  Ante, 
TT  1. 


XV.  Lands  clauses :  compulsory  purchase. 

1.  Consequenees  of  expiration  of  time,  526l 
Post,  XVL  1. 

2.  What  oonstltntea  a  neceasitj,  5S6w    P6s^ 
XVL  L 

3.  Who  the  judges  of  the  neoenityy  526. 
Post,  XVL  1. 

4.  Preliminaries  when  immaterial,  586.  Post. 
XXLL 

5.  Consequence  of  expiration  of  tim«,  864. 
Railway,  VL  1. 

6.  Consequence  of  want  of  fkmds,  864^  Bail- 
WAT,  VL  1. 

7.  Consequence  of  expiration  of  time  being 
imminent,  886.    Railwat,  VL  X. 

XVL  Lands  clauses:  landowner's  remedies. 

1.  When  he  may  have  assessment  thc^fk 
time  for  purchase  expired. 
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A  RftUiray  Company  gare  ootiee  to  a  land- 
owoer  of  tiieir  intention  to  take  land,  his 
propertj,  comprised  rin  the  sehednle  of  thei 
local  act  and  in  the  books  and  plans  deposited 
bjr  them  with  the  clerks  of  the  peace :  and 
thej  entered  opon  the  land  under  the  autho- 
ritj  of  Stat.  8  A  9  Vict  c.  18,  s.  So,  making 
the  deposit  and  giving  the  bond  thereby  re- 
quired. No  step  was  taken  by  them  or  the 
Und-oirner  to  have  the  purchase- money 
assessed ;  nor  was  any  conveyance  ever  exe- 
cuted;  and  the  time  of  three  years,  limited 
by  sect.  123  (the  Company's  special  act  pre- 
scribing no  time)  for  the  compulsory  pur-^ 
chase  or  taking  of  lands,  expired. 

Held,  that  the  land-owner  might  still, 
under  sect  6S,  have  the  purchase-money  as- 
sessed ;  and  that  he  could  not  re-enter  upon 
the  land. 

Held,  also,  that  the  enactment  in  sect  15 
of  Stat  8  A  9  Vict  c.  20,  forbidding  a  railway 
company  to  deviate  more  than  100  yards 
from  the  line  delineated  on  their  plans  de- 
posited as  above,  applies  only  to  the  line  of 
railway  itself,  and  does  not  prevent  the  Com. 
pany  from  taking,  for  collateral  purposes, 
land  beyond  tlie  distance  of  100  yards,  and 
beyond  the  limits  of  deviation  marked  on  the 
plans,  provided  such  land  be  scheduled  in  the 
Company's  local  act,  and  included  in  their 
plans  and  books  of  reference. 

Where  a  Railway  Company,  being  autho- 
rised by  their  special  act  to  take  such  lands 
as  are  delineated  on  their  plans,  Ac,  and  ne- 
cessary for  the  purpose  of  making  the  rail- 
way, have  taken  a  parcel  of  land  so  deline- 
ated, and  the  land-owner  afterwards  disputes 
their  right  to  it  by  an  action,  contending  that 
such  land  was  not  necessary  for  the  purpose, 
Ac,  the  necessity  is  a  question  for  the  jury ; 
and  they  are  warranted  in  finding  such  neces- 
sity, if  it  appear  that  the  Company  proposed 
to  take  part  of  a  close,  necessary  for  the  pur- 
pose, Ac,  of  which  close  the  parcel  in  ques- 
tion wss  the  residue,  and  the  land-owner 
insisted  on  their  taking  the  whole*  Doe  dem. 
ArmdHead  t«  iVorfA  Staffordthirt  Railway 
Company,  626 

2.  When  he  cannot  re-enter,  tliongh  there  is 
no  conveyanoe,  526«  Ante,  1,  796.  Post, 
XIX.  1. 

3.  Consequence  of  his  requiring  the  company 
to  take  the  whole,  526.    Ante,  1. 

4.  When  he  cannot  sue  for  injury  to  his  re- 
rersion,  though  there  is  no  oonveyanee, 
526,  539.    Ante,  1. 

5.  Debt  for  compensation  claimed,  912.  Post, 
XVII.  3. 

XVII.  Lands  clauses :  compensation  generally. 
1.  For  damages  fry  §tverafue  or  otJurwise ; 
what  damages  are  comprised. 
A  railway  constructed  in  conformity  with 


its  act  of  parliament,  was  carried  along  an 
embankment  upon  low  lands  lying  between 
a  river  and  the  pLaintiff's  lapd.  The  low 
lands  were  sepaiated  from  plaintiff's  land  by 
a  bank,  which,  before  the  railway  embank- 
ment was  placed  there,  sufficed  to  protect  his 
land  from  the  floodwaters  of  the  river;  but, 
in  consequence  of  the  railway  embankment, 
the  floodwaters  were  unable  to  spread  them- 
selves over  the  low  lands  as  formerly,  and 
flowed  over  the  bank  into  his  land.    Held : 

That,  although  the  Company  were  not  re- 
quired by  their  act  to  make  flood  opening! 
to  their  embankment,  and  would  not  be  com 
pellable  by  mandamus  to  make  them,  yet,  a:* 
they  might,  by  proper  caution,  have  pre- 
vented the  injury  sustained  by  the  plaintiff 
an  action  on  the  case  was  maintainable 
against  them  for  such  injury. 

Before  the  railway  was  constructed,  and 
before  plaintiff  became  possessed  of  the  land 
so  overiSowed  by  the  floodwaters,  the  owner 
of  this  and  of  adjoining  land,  firom  whom  the 
plaintiff  derived  title,  agreed  with  the  railway 
Company  to  refer  to  arbitration  the  sum  U' 
be  paid  by  the  Company  for  the  purchase  t>f 
part  of  such  adjoining  land  and  as  compensa- 
tion for  all  injury  and  damage  to  his  remain- 
ing estate  "  by  severanee  or  otherwise."  Held : 

That  the  compensation  awarded  under  this 
agreement  related  only  to  all  damage  knowu 
or  oontingent  by  reason  of  the  eonstructiou 
of  the  railway  on  the  land  purchased,  and 
to  such  other  damage  arising  from  the  eon- 
struction  of  the  railway  at  other  places  as  was 
apparent  and  capable  of  being  ascertained 
ind  estimated  at  the  time  when  the  compen- 
ation  was  awarded :  that  it  did  not  embrace 
contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the 
Company  at  other  places,  and  which  could 
not  be  foreseen  by  the  arbitrator;  and  that 
compensation  for  the  damage  arising  to  the 
plaintiff  under  the  present  circumstances  was 
not  included  in  the  compensation  awarded. 
Lawrence  t.  Chtai  Norihtm  BaUway  Com- 
pany,  643 

2.  Unforeseen  damage,  643.    Ante,  1. 

8.  Where  the  road  to  lands  is  rendered  dan- 
gerous, or  obstiucted  by  gates. 

G.  was  owner  of  land,  appertaining  to  which 
was  a  right  of  way  over  a  road.  A  railway 
company,  under  the  provisions  of  their  Act, 
constructed  a  railway  crossing  the  road  on  a 
level,  and  erected  gates  on  the  road  at  each 
side  of  the  railway,  which  were  kept  locked, 
under  the  provisions  of  the  Act,  the  servant 
of  the  Company  (who  resided  between  one 
and  two  hundred  yards  Arom  the  gate)  keep- 
ing a  key,  and  G.  also  having  a  key.  From 
the  nature  of  the  ground,  a  person  crossing 
the  railway  by  the  road  would  not  see  a  train 
coming  in  one  direction  till  it  was  at  a  dis- 
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tance    ordinarily  paaied    in    serentMn  se- 
COL  U. 

Q.  claimed  from  the  Company  more  than 
50^  on  tho  ground  thai  bia  land  waa  iz^ori- 
ously  affected;  and  required  them,  in  case 
they  did  not  pay,  to  issue  a  warrant  for  a  jury 
in  twenty-one  days.  The  Company  not  hav- 
ing paid  or  issued  their  warrant,  defendant 
brought  debt  for  the  amount  claimed;  and 
issue  was  joined  on  a  traverse  of  the  allega- 
tion that  the  land  was  injuriously  affected. 
The  jury  found  the  above  facts  specially,  and 
also  that  the  land  was  depreciated  in  value. 

Held :  that  the  land  was  injuriously  affected, 
within  the  meaning  of  The  Lands  Clauses 
Consolidation  Aet,  1845,  and  The  Bailways 
Clauses  Consolidation  Act,  1845.  Olover  v. 
liorth  Staffordthir^  Railway  Company,  912 
4.  When  the  only  remedy,  961.    Railway, 

xni.  1. 

XVIEL  Lands  clauses :  compensation  inquiry. 
1.  Who  is  in  fkult  when  the  inquisition  is 
taken  by  an  interested  under-sheriff, 
Case.  1st  count:  that  defendants,  a  Rail- 
way Company,  directed  their  warrant  to  the 
sheriff  of  D.  to  assess  plaintiffs'  compensation 
for  lands  proposed  to  be  taken  by  them,  kiiow- 
ing  the  under-sheriff  to  be  interested ;  that  the 
interested  under-sheriff  presided  at  the  in- 
quiry ;  and  that  it  was  in  ooDsequence  quash- 
ed ;  by  which  plaintiffs  received  damage. 

Held  bad  on  general  demurrer,  inasmuch 
as  the  warrant  was  properly  directed  to  the 
sheriff,  and  the  improper  conducting  of  the 
inquiry  was  not  the  act  of  defendants. 

2d  and  3d  counts :  for  injury  to  plaintifis' 
reversionary  interest  in  lands.  Pleas :  justi- 
fying under  sUt  8  A  9  Vict  c  18,  s.  86.  New 
assignments :  that  defendants  continued  the 
injuries  after  the  expiration  of  the  time  li- 
mited by  their  special  aet  Pleas  to  the  new 
assignments :  that  defendants  entered  before 
the  expiration  of  tho  three  years,  under  stat 
8  A  9  Vict  c  18,  s.  85,  and  their  special  act, 
and  held  over.  Replications :  admitting  tho 
statutes,  De  Injuria  absque  residue  oausie. 
Special  demurrer,  on  the  ground  that  the 
pleas  alleged  an  interest  in  land,  and  an  au- 
thority in  law. 

Held,  that  the  replications  were  bad  for 
the  reasons  assigned,  and  that  the  pleas  to 
the  new  assignments  were  good.  Wortley  v. 
South  Devon  Railway  Company ,  539 

2.  Direction  of  warrant  when  the  nnder- 
sheriff  is  known  to  be  interested,  539. 
Ante,  1. 

3.  Debt  for  the  sum  claimed  where  the  com- 
pany neither  pay  nor  issue  warrant,  912. 
Ante,  XVIL  3. 

XIX.  Company's  righU,  as  against  landowner. 
1.  After  entry  by  consent  pending  referenc: 
of  compensation.  '  ( 


A  railway  company  were  empowered  by 
their  special  Act  (prior  to  the  Lands  Qxam 
Consolidation  Act,  1845)  to  purchase  laads 
for  their  undertaking  by  agreement  with  the 
landowner,  or  on  assessment  of  the  Talae  by 
a  jury,  to  be  summoned  for  the  purpose.  If 
the  landowner  refused  to  accept  the  na 
agreed  upon  or  awarded,  the  Company  were 
authorised  to  deposit  it  in  the  Bank  to  tbe 
credit  of  the  party  entitled,  and  tbereapon 
the  intereat  in  the  land  was  to  vest  absolotely 
in  the  Company.  They  were  not  to  enUr 
upon  any  lands  without  having  paid  or  depc 
aited  the  purchase  or  compensation  money, 
unless  by  consent  of  the  landowner ;  but^ 
subject  to  these  and  other  provisions  of  the 
act,  they  were  empowered  to  make  and  main. 
tain  the  railway  in  the  lino  and  upon  the 
landa  described  by  their  plans  and  booki  of 
reference,  and  for  that  purpose  to  enter  npon 
and  take  such  lands. 

The  Company  required  certain  lands  of  H. 
for  the  purposes  of  their  Act;  and  it  wii 
agreed  between  them  and  him  that  tbe 
amount  of  compensation  and  purchase-mo- 
ney should  be  ascertained,  not  by  a  jmy,  bat 
by  ordinary  arbitration.  H.  permitted  tbe 
Company  to  enter  upon  tbe  land,  and  oon- 
mence  their  worka  there,  pending  the  refer- 
ence. An  award  waa  made;  but  the  parties 
then  diaagreed  aa  to  the  oonveyanee  by  which 
it  waa  to  be  carried  into  effect:  and  E 
brought  ejectment 

Held :  that  he  oould  not  now  treat  the  Com- 
pany aa  trespassers,  but  mast  seek  his  remedy 
against  them  under  the  award.  Dot  dem. 
Budwny,  Ltedt  and  Bradford  Railway  Cm- 

2.  Entry  on  deposit  without  conveyance,  52S, 
539.    Ante,  XVLl.    XVlIL  1. 

3.  Necessity  for  taking  lands,  52C    Aate, 
XVLl. 

4.  Restriction    on    deviation,    528.     Aate, 
XVL  J. 

5.  Nature  of  the  company's   iatereet  and 
authority,  539.    Ante,  XVIIL  1. 

6.  Conaequence  of  expiration  of  powers,  HL 
Railway,  VL  1,  88«.    Railway,  VL  2. 

7.  Laches   of  landowner,  886.     Railway, 
VL2. 

8.  ObstrucUon  of  private  way,  9«L    Rao- 
way,  VIII.  1. 

XX.  Works  authorised. 
Embankment,  643.    Ante,  XVIL  1. 

XXI.  Railways  clauses :  execution  of  woAs  in 
highways,  rivers,  Ac 

1.  Power   to    execute  works .  in  navigable 
rivers. 

Declaration  ctated  that  ther«  was  a  puUie 
navigable  river  jailed  the  Oiu«,  the  wales 
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of  irhioh  of  right  flowed  along  the  east  ^^d 
wcflt  tides  of  F.  Island,  without  any  obsfcrne- 
tion  to  the  navigation  thereof:  that  plaintiff 
was  possessed  of  targes  navigating  in  and 
along  the  river  to  the  east  of  F.  Island ;  yet 
defendants,  contriving,  Ac,  wrongfully  and 
injarionsly  put  earth,  tc,  into  the  bed  of  the 
river  to  the  east  of  F.  Island,  and  there 
wrongfully  and  injuriously  kept,  Ac,  and 
thereby  wrongfully  and  injuriously  filled  up 
the  ancient  channel,  and  penned  np  the 
water,  and  prevented  it  from  flowing  in  its 
usual  channel,  whereby  plaintiff  was  prevent- 
ed from  navigating  his  barges  in  the  ancient 
course. 

Plea:  that  defendantt  were  a  Railway 
Company  incorporated  by  an  act  embodying 
tiie  Lands  Clauses  Consolidation  Act,  1845, 
and  the  Railways  Clauses  Consolidation  Act, 
1845 :  That»  before  the  passing  of  the  special 
act  and  the  committing  of  the  grievances, 
the  requisite  parUamentary  plans  and  sections 
and  books  of  reference  were  deposited  with 
the  proper  clerks  of  the  peace :  That  by  the 
special  act  it  was  enacted  that,  subject  to  the 
provisions  of  that  act  and  of  the  incorporated 
acts,  it  should  be  lawful  for  defendants  to 
make  and  maintain  the  railway  in  the  line, 
and  on  the  lands,  delineated  and  described 
in  the  plans  and  books  of  reference :  That 
the  said  part  of  the  bed  of  the  river  was  in 
the  line  and  among  the  lands  so  delineated 
and  described :  whereupon  defendants,  at  the 
times  when,  Ac,  for  the  purpose  of  construct- 
ing the  railway,  did,  under  the  powers  in  the 
said  acts,  enter  on  the  said  part  of  the  bed 
of  the  river  and  make  part  of  the  railway 
thereon,  and  commit  the  supposed  griev- 
ances, the  same  being  necessary  for  the  ma- 
king, Ac,  the  railway,  as  they  lawfully,  Ac 
Replication :  De  Ii^urift. 

On  the  trial,  the  allegations  in  the  plea 
were  proved  as  laid ;  but  defendants  gave  no 
evidence  of  the  preliminary  steps  having  been 
taken  which  would  have  been  necessary  un- 
der the  acts  if  they  had  sought  to  have  the 
ownership  of  the  locus  in  quo  vested  in  them 
as  purchasers  under  the  acts.  Verdict  for 
defendants. 

Held,  on  motion  for  a  new  trial  or  for  judg- 
ment non  obstante  veredicto :  1.  That,  as  the 
declaration  did  not  claim  for  the  plaintiffs  any 
interest  in  the  soil,  but  merely  a  public  right 
of  wnj,  the  question  of  ownership  was  irrele- 
vant, and  it  was  not  necessary  for  the  defend- 
ants either  to  allege  or  prove  that  such  pre- 
liminary steps  had  been  taken. 

2  That  the  first  clause  of  sect  16  of  the 
Railway  Clauses  Consolidation  Act,  1845  (as 
to  works  to  be  executed  by  the  Company), 
empowers  companies  to  execute  such  works 
in  navigable  rivers,  and  is  not  by  the  second 
clause  of  that  section  restricted  to  works  in 
rivers  not  navigable. 
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3.  That,  although  the  proviso  at  the  end 
of  sect  16  requires  that  in  the  exercise  of 
the  powers  the  Company  "  shall  do  as  little 
damage  as  con  be,"  the  plea,  which  did  not 
allege  that  the  defendants  had  done  as  little 
damage  as  could  be,  was  not  bad  for  that 
omission.  Abreiham  v.  Oreat  Northern  Rail- 
vay  Company,  586 

2.  Liability  for  damage  occasioned  by  omis- 
sion of  precautions  proper  but  not  impero- 
Uve,  643.    Ante,  XVU.  1. 

3.  Obstruction  of  private  way:  special  do- 
mage,  961.    Railwat,  VIII.  1. 

XXII.  Railways  clauses :  deviation. 
Prohibitory  clause,  what  it  extends  to,  526. 
Ante,  XVL  1. 

XXIIL  Pleading. 

1.  Plea  justifying  in  execution  of  works 
under  s.  16,  686.  Ante,  XXL  1,  061. 
Railway,  VIII.  1. 

2.  De  injuria,  when  a  bad  replication,  589. 
Ante,  XVIIL  1. 

COMPENSATION. 

I.  Generally. 

1.  What  unforeseen  oontingenciefl  it  does  not 
cover,  643.    Compant,  XVIL  1. 

2.  Statutory:  when  the  only  remedy,  961. 
Railwat,  VIIL  1. 

3.  Inference  ftom.  want  of  provision  for,  681. 
Stbbkt,  I. 

IL  Under  Municipal  Corporation  Act 

1.  Whether  the  order  may  be  retrospective. 

A  Treasury  order  for  compensation  to  an 
officer  of  a  oorporation,  dismissed  after  the 
passing  of  stat  5  &  6  W.  4,  c  76,  is  not 
necessarily  bad  because  it  directs  the  com- 
pensation to  be  calculated  from  a  bygone 
time ;  for,  under  ss.  66,  67,  the  compensation 
may  be  distributed  over  a  period  of  years, 
and  oonsist  partly  of  a  gross  sum  for  arrears. 

But  such  order  is  bad,  and  a  nullity,  if  on 
the  face  of  it,  or  by  comparison''  with  the 
Treasury  minnte  directing  the  order  to  issue 
(such  minute  being  before  the  Court  on  return 
to  a  mandamus  to  execute  a  compensation 
bond),  it  appear  that  the  compensation  is 
partly  given  for  a  period  during  which  the 
party  still  held  the  office. 

So  held  by  the  Court  of  Exchequer  Cham- 
ber,  affirming  the  judgment  of  the  Queen's 
Bench.     Regina  v.  Liehfieldf  Mayor  of,    761 

2.  What  the  order  must  not  include,  78 1« 
Ante,  1. 

3.  Order  when  compared  with  the  Treasury 
minute,  781.    Ante,  1. 

III.  Under  other  acts. 

1.  Under  Lands  Clauses  in  Special  Act,  796. 
COMPAHYi  XIX.  1. 
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CONDUCT. 


To   eoroii«r  on  ohango  in  diviiioiii  of 
coon^,  284.    Cobovxb,  L 

IV.  PTMtieo. 

1    Coarte  of  prooMding  whon  nnder-sberiff 
u  intereBtod,  639.    Compawt,  XVIII.  L 

2.  Debt  for  amoniit  claimed,  012.    Coxpaht, 
XVIL  3. 

COMPOSITION. 

T   Fraods  on  the  general  body  of  creditors. 
Preference    creditor   when    estopped    from 
avoiding  his  release  on  the  ground  of 
frand. 

IndebitatQS  assumpsit  for  goods  and  mo- 
neys. Plea,  release.  Replication,  that  the 
release  was  obtained  by  defendants'  frand 
and  oovin.  R^olnder,  Do  injuria.  The  de- 
fendants being  indebted  to  the  plaintiff  for 
goods,  and  being  indebted  also  to  other  per- 
iions,  had  entered  into  a  composition  with 
.  their  creditors.  Plaintiff  bad  refused  to  join 
unless  defendants  would  pay  him  diridends 
at  a  rate  exceeding  that  which  was  accepted 
by  the  others  t  and  this  was  agreed  upon 
between  plaintiff  and  defendants  without  the 
knowledge  of  the  other  creditors.  Defendants 
bad  stated  to  plaintiff,  as  an  inducement  for 
his  making  this  contract,  that  no  other  ere- 
■  ditor  had  a  similar  preference.  Plaintiff 
received  securities  from  th*e  defendants  on 
account  of  the  composition  bargained  for  by 
him.  The  statement,  that  no  other  creditors 
had  been  preferred  equally  with  plaintiff,  was 
false  within  the  knowledge  of  defendants. 

Held,  by  Wightvan,  J.,  that,  in  this  action, 
the  plaintiff  might  allege  the  deception  put 
upon  him  by  the  defendants,  in  answer  to 
their  plea  of  release. 

By  CoLBHiDos  and  Erls,  Js.,  that  he  could 
not  so  allege  a  deception  practised  on  him- 
self by  the  defendants  in  the  execution  of  a 
fraud  by  himself  and  them  upon  other  parties. 

At  the  Ume  of  the  above  agreement  be- 
tween plaintiff  and  defendants,  and  of  the 
composition,  there  were  bills  outstanding 
which  the  defendants  had  accepted  in  pay- 
ment of  the  debts  compounded  for  as  above 
suted  with  the  plaintiff.  Plaintiff,  after  ex- 
ecuttng  the  release,  omitted  to  take  up  the 
bills,  and  defendants,  being  threatened  with 
proceedings  on  the  acceptances,  gave  him 
their  promissory  notes,  in  order  that  he  might 
provide  funds  to  meet  the  bills.  Being  after- 
wards sued  by  him  upon  the  notes,  they 
pleaded  the  facts,  and  averred  that,  tfl  the 
execution  of  the  release,  it  was  plaintiff's 
duty  to  take  up  the  bills,  but  he  had  neglected 
to  do  so :  and  that  there  had  been  no  consi- 
deration for  the  notes,  except  as  above  stated. 
Keplication,  De  injnrift. 

Held,  that  the  facts  showed  no  valid  consi- 
deration :  for  that  the  plaintiff,  when  he  re- 


oeiTod  the  note%  was  already  bound  to  tmka 
up  the  bills :  and  that  the  defendants  might 
allege  this  duty  against  him,  though  it  arvMe 
out  of  a  transaction  which  was  a  fraad  upon 
other  parties.    Mailaiien  r.  ffodgmm,        669 

II.  Frauds  on  particular  creditor. 
Effect  of  false  representation  to  prefereB«« 
creditor  that  no  other  creditor  is  preferxvdL 
689.    AnU,  L 

m.  Original  debt 
Obligation  of  releasing  creditor  to  meet  Ac- 
ceptances given  to  him  for  the  origiaal 
debt,  689.    Ante,  L 

COMPROMISE. 

L  Power  to  compromise,  296.    Bavkcsg  Com- 
part, L  1. 

II.  Plea  of,  as  an  accord  and  sadslaetion,  1039. 

Accoan. 

CONCILIUM. 
Right  to  begin  and  reply,  404.    Poor,  IX.  3. 

» 

CONCLUSION. 
To  the  country,  344.    Compavt,  XTTT.  l 

CONDITION. 
L  Implied. 

Conditions  implied  in  policy  of  marine  iaj«- 
rance,  128.    Ihsurakcb,  IV.  1. 

II.  Precedent 

1.  Covenant  by  corporation  to  pay  oat  of 
corporate  fund  only :  existence  of  aadi  a 
fund  not  a  condition  precedent  to  right  to 
sue,  925.    Acnosr,  L  1. 

2.  When  not  such  a  contingency  that  debt 
will  not  lie  on  a  covenant,  92Sr.  Actios, 
LL 

3.  On  which  party  the  burthen  of  pleading 
lies,  925.    AcnoR,  L  1. 

4.  Readiness  to  deliTcr  bT  Tondor,  63S. 
VnirDORS. 

IIL  Subsequent 

1.  Vesting  of  estate  in  heir  and  daviaa^  anb- 
ject  to,  951.    Dbtibi,  IL  1. 

2.  To  whom  conveyance  is  to  be  tead«re6  on 
a  devise  to  heir  snlgeot  to  a  oonditioa  iSor 
the  conveyance  of  an  estate,  95 L  Dbtxsx, 
ILl. 

3.  Death  of  conditional  deiriie«  before  br3ach» 
95L    DxTisx,  U.  L 

IV.  Disqualification  from  peifbrmanea. 
What  demise  does  not  disqualify  frna 

Tcyiog,  951.    Dbtibb,  U.  1. 

V.  Conditioos  of  sale,  847.    Vjbmmwi,  JL 

CONDUCT. 
Waiver  by,  375.    Withxss,  L  L 
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CONSENT 
L  Gentnlly. 

Effect  of  pennitting  nilway  company  'to 
enter  pending  leforence,  706.  Compaky, 
XULl. 

II.  Consents  neeessary  in  partioolar  instaneet. 

1.  To  anion  of  benefices,  198.  BBXxrics, 
LI. 

2.  Of  Testry,  1.    Church  Buiu>iko  ActSi  I. 

CONSIDERATION. 

I.  For  contract  generally.    Contract. 

II.  For  gnarantoe,  89.    Guabahtbk,  I. 
IIL  Gaming,  423.    Bills,  IV.  1. 

IV.  Want  of. 

On  endorsement  of  bill:  oTidenoe,  244. 
Bills,  XL 

CONSISTORY  COURT. 
See  BcCLBtiAsncAi*  Court. 

CONSPIRACY. 

I.  Parties. 

Where  it  is  nneertain  with  whidi  of  two 

known  persons  defendant  conspired. 

Stat  S  A  i  W.  4y  e.  53  (for  the  prevention 
of  smuggling),  which  enacted,  by  sect  120, 
that  all  snits,  indictments,  or  informations 
exhibited  for  any  offence  against  any  Act 
relating  te  the  Cnetoms,  in  any  of  his 
Majesty's  Courts  of  Record  at  Westminster, 
should  be  had,  brought,  sued,  or  exhibited 
within  three  years  after  the  offence  com- 
mitted, did  not  apply  to  an  indictment  found 
by  the  grand  jury  of  a  county  at  the  Assises. 

Nor,  per  Coleridgb,  J.,  to  an  indictment, 
whererer  preferred,  for  a  conspiracy  to  re- 
moTO  goods  fraudulently  from  a  bonding 
warehouse. 

An  indictment  for  a  conspiracy  to  violate 
the  provisions  of  a  stetute  will  lie,  after  the 
repeal  of  such  stetute,  for  an  offence  com- 
mitted before  the  repeal. 

A.  was  indioted  for  conspiring  with  Y.  and 
Z.  and  other  persons  to  the  Jurors  unknown. 
The  evidence  was  confined  to  A.,  Y.,  and  Z.; 
and  the  jury  were  of  opinion  that  A.  con- 
spired with  either  Y.or  Z.,  but  said  that  they 
did  not  know  with  which.  Y.  and  Z.  were 
thereupon  both  acquitted.  Held  that  A.  was 
entitled  to  be  acquitted  also.  Begiua  v. 
Tkomp9o»,  832 

11.  .Time  of  prosecution. 

1.  After  repeal  of  stetute  which  tnade  the 
object  illegal,  832.    Ante,  L 

2.  Effect  of  enactmente  limiting  time  of  pro- 
secution, 832.    Ante,  L 


IIL  Trial. 
Consequence  of  acquittal  of  all  the  defend- 
ante  but  one,  832.    Ante,  L 

CONSTRUCTION. 

L  Of  stetntes. 

1.  Casus  omissus,  1.  Church  Building 
Acts,  L 

2.  Not  affected  by  plant  and  sections  pre- 
viously exhibited  but  not  incoixK>rated,  19. 
Railwat,  L 

3.  Permissive  or  obligatory,  19.  Rail- 
wat, L 

4.  Impossibility,  19,  28.    Railwat,  I. 

5.  Squitoble  or  discretionary,  82, 39.    Muki- 

CIPAL  COBPOBATIOir,  IIL 

0.  Directory,  48,  64.    Ehubthbht,  I.  1. 

7.  According  to  the  very  words,  844.  Com- 
PAmr,  XIIL  1. 

8.  Cumulative,  844.    CoMPAmr,  XIIL  1. 

9.  In  a  popular  sense,  412.    Hmbwat,  VIIL 

10.  Not  exdnsive,  432.    Compaht,  IL  L 

11.  Exclusive,  442.    Bills,  YL 

12.  With  reference  to  the  preamble,  472. 
Poor,  IL  4. 

13.  By  looking  to  whole  purview,  496.  Poor, 
XIL 

14.  By  consi4ering  words  as  repeated,  496. 
Poor,  XIL 

15.  When  substitution  from  interpretetion 
clause  would  cause  a  repugnancy,  539. 
Compaht,  XVIIL  11. 

16.  Of  conditions  not  entering  into  the  autho- 
rity conferred,  586.    Compaht,  XXI.  1. 

17.  By  referenee  to  context,  681.    Street,  I. 

18.  Literal,  998.    Bankrupt,  IL 

II.  Of  written  instrumente  generally. 

1.  Looking  at  explanatory  circumstances,  89. 
Guarastbb,  L 

2.  Giving  effect  to  all  the  words :  falsa  de- 
monstratlo,  181.    Dbtise,  I. 

3.  Contradiction  on  an  immaterial  point,  655. 
Chartbr-Pabtt,  L 

in.  Of  wills. 

How  far  different  from  that  of  deeds,  951, 
959.    Dbtisb,  II.  1. 

IV.  Of  deeds. 

Number  when  not  merely  directory,  290 
BABKure  Compaht,  L  1. 

V.  Of  orders. 

By  reference  to  the  minute  on  which  thoy 
•    are  founded,  781.     Compxhbatiom,  II.  1. 

VL  Of  pleadings. 

1.  According  to  the  ordinary  sense  of  the 
words,  832.    Conspiract,  L 

2.  So  as  to  support  verdict,  925.  Action, 
LL 
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VII.  Partiealar  words  and  pbrases. 

1.  "Any  raoi  or  sams  of  money  due,"  89. 
Gdabaktek,  I. 

2.  "  The  assared/'  925.    Actioh,  I.  1. 

3.  "  CondacUng  actions  or  SQite/' 32.    Muiri- 

CIPAL  OORPOAATIOir,  III. 

4.  "  Crime/'  48.    Enlistkbnt,  1. 1. 

5.  "Inaccorate  description/'  819.    Mnirici- 
PAL  Corporation,  I. 

6.  Dii^nnctiTes,  526, 536.    Compaht,  XVL  1. 

7.  "  Engineering  work/'  19.    Railway,  L 

8.  <<  Deemed  to  be  enlisted  as  a  soldier/'  in 
Wolton  T.  Oavin,  81. 

9.  "  BxclosiTely/'  449,  462,  480.    Poor,  IL 

10.  **  Bzpressing,"  442,  445.    Biixs,  VL 

11.  "Fr«e    from    all   •nenrntouces,"   951. 
Dbyisb,  II.  1. 

12.  '*  It  shall  be  UwAil,"  19.    Bailwat,  L 

13.  "  Lawfully,"  610.    Railway,  V.  1. 

14.  <<6ay  not  less  than  a  hundred,"  275. 
Oortract,  YIIL 

15.  "  Literatare,  science,  and  the  fine  arts," 
449,460,472,480.    Poor,  II. 

16.  "In  manner  and  form,"  998.  Bahk- 
RUPT,  IL 

17.  "Other  persons"  to  the  jurors  unknown, 

832.      CORSPIRACT,  L 

18.  "Moneys  paid"  by  the  OTerseers,  971. 
Poor,  XIII.  1. 

19.  "By  and  at  the  expense  of  the  pur- 
chaser," 847.    Yrxdors,  L 

20.  "Railway"  in  sense  of  "Railway  Com- 
pany," 504,  514.    Attobsrt,  L,  IL 

21.  "Seaworthy,"  128.    Iksuramcr,  IV.  1. 

22.  "  Shape  or  eonflguration,"  102.  Dbsiovs, 
LI. 

23.  "  Sheril^"  539.    Cohpaht,  XVUL  1. 

24.  "  Such  Company,"  432,  438.  CovPAmr, 
ILL 

25.  "  Continue  or  erect  any  turnpike  in  the 
towns  of  T.  and  W.  or  any  other  town," 
412.    Highway,  VIIL 

26.  "Volnntaiy  contributions,"  449.  Poor, 
ILL 

CONTEMPT. 
Of  Court,  394.    Arrxst,  L 

CONTINGENCY. 
Order  to  pay  money  on,  333.    Bills,  I. 

CONTRACT. 

I.  Generally. 
Liability  under  by-laws,  how  far  referrible  to, 
765,  779.  *  By-Law. 
IL  SUtntory. 

1.  Preliminary  plans,  Ac.,  not  binding  if  not 
incorporated,  19.    Railway,  I. 


2.  Impossibility  of  perforaanee,  19.  Rail- 
way, I. 

IIL  Parties. 

1.  Incorporated  company,  229.  Coxpajiy» 
X.L 

2.  Principal  oontraeting  as  agent,  655. 
Chartbr-Paryy,  L 

3.  The  assured  on  a  policy  by  deed-poll 
effected  in  the  name  of  a  broker,  92^. 
Acnox,  L  1. 

lY.  Seal 

When  essential  to  contract  by  ineorponUed 
trading  company,  229.    Compahy,  X«  1. 

Y.  Consideration. 

1.  For  promises  made  in  the  eonrse  of  x 
transaction. 

Assumpsit  Count  stating  that,  in  con> 
sideration  that  plaintiff,  through  placing  cob* 
fldence  in  defendants  that  they  were  then 
acting  fairly  by  plaintiff  in  then  recommead. 
ing  him  to  purchase  certain  hops  at  a  cestain 
price,  purchased  of  defendants  on  their  said 
recommendation  the  said  hops  at  the  aaid 
price,  defendants  promised  plaintiff  that  thitj 
were  not  abusing  his  confidence  in  recom- 
mending him  to  purchase  the  hops  at  Cfae  aatd 
price.  ATerment  that  pl^ntil^  relying,  ^., 
did  then  through  placing  confidence,  Jw.  (as 
before),  purchase  of  defendants  on  their  aaid 
recommendation  the  said  hops  at  the  aaid 
price,  whereof,  Ac.  (notice).  Breach,  tkat 
they  were  abusing  his  confidence^  the  hops 
not  being  worth  the  price. 

Held,  on  motion  in  arrest  of  judgment,  tihat 
the  count  sufficientiy  disclosed  tlist  the  pro- 
mise was  part  of  the  transaction,  contempora- 
neous with  the  sale ;  and  that  the  considera- 
tion was  sufficient  and  tiie  count  good.  Wtt 
V.  Jackaou, 


2.  Gaming  consideration,  423.    Bills,  IV.  I. 

3.  Giving  time  by  holder  of  bill  with  noliee 
of  illegality,  423.    Bills,  IY.  1. 

4.  Taking  up  defendant's  acceptances  for  an 
original  debt  released  by  plaintii^   689. 

COMPOSITIOH,  L 

5.  When  it  sufficientiy  appears  on  the  face  ef 
the  contract,  89.    Gdaranybr,  L 

6.  Failure  by  the    other   party  aoi  being 
bound,  229.    Compahy,  X.  1. 

7.  or  agreement  executory  on  both   ade^ 
229.    Company,  X.  1. 

YI.  ConditionaL 

1.  When  it  becomes  absolute,  493.   YsxiioRSy 
YIIL  925.    AcnoM,  L  1. 

2.  Effect  of  contract  to  pay  out  of  a 
lar  fund,  925.    AcnoN^  1. 1. 

3.  See  also  Coxditiov. 
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YIT.  Wamntiefl  and  repngentatioiis. 

].  When  wamntSes  amount  to  oonditiont, 
128,  158.     iRSVBAlfOB,  IV.  1. 

2   Contemporaneoui  promisef,  280.     Ante, 
V.l. 

3.  Materialitj,  089.    OoMPOsrnov,  L 

VIII.  Quantity. 

What  words  undertake  for  a  speoiflo  and  not 
a  mere  expected  quantity. 

AsBumpsity  on  the  following  eontraet :  ''  J. 
S."  (defendant)  <<8old  to  L.  and  Co."  (plain- 
tiffs) '<  what  he  may  pull,  up  to  0th  January, 
say  not  less  than  100  packs,  of  combing  skii\ 
at  7i  per  lb.,  delirered  in  M.,  allowing  8 
months  interest  for  cash,  in  dean  and  dry 
condition.  B.  Deer.  12/48."  ATerments  that 
'  defendant  was  a  puller  or  preparer  for  sale 
of  combing  skin,  which  is  a  kind  of  wool. 
Mutual  promises.  Breach  that  defendant  did 
not  deliver  100  paoka.    On  demurrer : 

Held  by  Lord  Cakpbkll,  C.  J.,  PAiTEtov 
and  WioBTMAif,  Js.,  that  the  words  "say  not 
less  than  100  packs"  were  not  mere  words  of 
expectation,  showing  what  the  parties  sup- 
posed the  qoanti^  would  proTC  to  be,  but 
amounted  to  a  contract  to  deliver  at  least  that 
quantity ;  and  that  the  breach  was  well  as- 
signed :  CoLBBmaB,  J.,  dissentiente.  Leem^ 
intf  ▼.  Snaith,  275 

IX.  Impossibility. 

Whether  an  answer  to  a  mandamus,  10. 
Railway,  L  804,  886,  Railway,  VL 

X.  Illegality. 

1.  Distinction  between  the  contract  and  the 
security,  423.    Bills,  IY.  1. 

2.  Distinction  between  things  done  and  things 
which  cannot  be  enforced,  089.  Ooxposi- 
TIOB,  I. 

XL  Construction. 

1.  Explanatory  circumstances  when  looked 

at,  89.      QnABARTBB,  I. 

2.  Whether  the  contract  is  direct  or  collate- 
ral, 925.    AcnoM,  I.  1. 

XIL  Particular  instances,  1. 

1.  Carrier's  contract^  limited  by  ticket  signed 
by  ovrner  of  goods,  600.    Cabbibb,  IL 

2.  Contract  by  a  corporation  to  pay  out  cf 
corporate  funds  only,  925.    Aonov,  L  1. 

Xm.  Pleading. 

1.  Explanatory  circumstances  to  show  the 
meaning  of  a  written  contract^  89.    Gua- 

BABTBB,  L 

2.  Oontempcnneons  promise,  200.  Ante, 
V.  1. 

3.  Unnecessary  allegation  thai  there  was  no 
further  consideration,  423.    Bills,  IV.  1. 

4»  Conditional  contract  after  it  has  become 
absolute,  493.    Ybbdobs,  VUL  L 


5.  Which  party  is  to  aver  or  deny  the  exist- 
ence of  a  fund  out  of  which  defendant  has 
covenanted  to  pay,  925.    Acnoir,  I.  1. 

XIV.  Damages. 

Measure  of,  in  action  for  non-delivery  of 
goods  after  dishonour  of  bills  given  in  pay- 
menty  941.    VbbdobSi  X.  L 


CONTRADICTION. 

Of  statements  in  written  contract,  655. 
tbb-Pabtt,  I. 


Chab- 
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CONVETANCE. 

L  Tender  of,  pursuant  to  a  condition,  951. 
DxYisx,  IL  1. 

IL  Free   from    encumbranoes,  95L    Dbyise, 
ILL 

III.  On  purchases  by  railway  companies,  526, 
796.    CoMPAVY,  XVL  1,  XIX.  L 

CONVICTION. 
In  particular  instances. 

For  piracy  of  registered  design,  810.  DbsioNi 
LL 

CORONER. 

L  Compensation  on  change  in  divisions  of 
county. 

The  power  of  ordering  compensaUon  to 
Coroners  for  th'e  loss  of  emoluments  arising 
out  of  a  change  made,  under  stat  1  k%  Vict, 
c.  92,  in  the  divisions  of  a  county  for  the 
purpose  of  holding  inquests,  is  ooniined  to 
eases  where  such  county  has  been  **  custom- 
arily" divided  into  districts  for  the  purpose 
of  holding  inquests  during  the  space  of  seven 
years  before  the  passing  of  the  act,  as  pro- 
Yided  by  the  sixth  section.  Ewgina  v.  Zeci. 
tn€rt,  284 

IL  Direction  of  process  to,  539,  541.    Cox- 

PAHY,  xvni.  1. 

CORPORATION. 

L  Retainer  by. 

Payment  for  work  done  without  regular  re- 
tainei',  32.    Muhicipal  Cobpobayiov,  IIL 

IL  Acts  and  contracts. 

1.  Insurance  by,  925.    AcnoB,  L  1. 

2.  Covenant- to  pay  out  of  corporate  funds 
only,  926.    AcnoB,  L  1. 

3.  Acceptance  of  bills  by,  442.    Bills,  YL 

.  4.  Seal  when  essential  to  their  contracts,  229. 

COMPAHY,  X.  1. 

5.  Inoorporatod  trading  company,  229.  Coh* 
PABY,  X.  1. 

m.  Municipal.    Mubicipal  Cobpobatiob.   . 
IV.  By-laws.    By-Law. 
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COSTS. 

I.  Security  for. 
When  not  required  fh>m  foreigner. 

It  is  not  sufficient  g^und  for  requiring 
security  for  cost^,  that  tho  plaintiff  is  a 
foreigner,  lately  eome  to  this  oountry,  liaving 
no  family  eonnexions  or  permanent  abode  in 
it,  and  likely  soon  to  leare  it,  if  it  be  not 
sworn  that  he  has  a  peimanent  residenoe 
abroad. 

So  held,  where  plaintiff  was  a  negro  sailor 
lately  brought  to  England  from  Amerioa  as 
cook  of  a  merchant  yessel,  and  paid  off  in 
London.  And  a  rule  nisi  was  refused.  Drum- 
mond  T.  TiUingh%9t,  740 

II.  Of  witnesses. 
Scale  of  taxation. 

The  Master  taxing  costs  ought  not  to  allow 
for  the  traTelling  expenses  of  witnesses  a 
greater  amount  than  is  reasonable,  though  it 
does  not  exceed  1«.  a  mile,  and  though  it  has 
been  actually  paid  by  the  party  bringing 
them.    ffuHttr  y.  LiddeU,  402 

IIL  Of  particular  proceedings. 

1.  Of  commission  to  examine  witnesses,  375. 

WiTHBSS,  1. 1. 

2.  On  payment  into  Courts  897.    Patmbit 

INTO  CODBT,  L 

COUNCIL. 
Of  a  borough.    Muhicipal  CoKPOBATioir. 

COUNTET. 
Conclusion  to,  844.    Cohfavt,  XIIL  h 

COUNTY. 

I.  Judicial  notice  as  to,  908.    Notzcb,  I.  2. 
IL  Divisions  of. 
Compensation  to  coroner  on  change,  284. 

COBOMKB,  L 


COURT. 

I.  LeaTC  of. 

Omission  to  obtain,  when  only  an  irregularity^, 
344.    CoMPAHY,  XIIL  !• 

II.  Contempt  ot 

Arrest  on  oItU  process  in,  894.    Ajuibst,  L 

IIL  Protection  in. 

Acquitted  prisoner  not  priyOeged  from  anest 
on  civil  process,  394.    Abrbst,  L 

IV.  Powers  as  to  officers. 

Rejection  and  removal,  258.   Pjxaob  Covbt. 

V.  Ecclesiastical    Ecclbsiastxcal  Court. 


II.  Debt  maintainable  after  happening  of  e^n. 
tingenoy  and  liquidation  of  amount  925. 
AcTioir,  L  1. 

IIL  Covenantee  when  suffimently  dengoated 

though  not  named,  925.    Acno5,  L  L 
IV.  To  prodnoe  tiae-deeds,  847.    Ybxsob,  I. 


CREDITOR. 

L  Creditor  of  prindpal  on  insolvency  of  sorety, 
189.    AvHuiTT,  L 

IL  Bxeeution  creditor. 

I     Form  of  dedantion  by,  239.    Exbcvtios,  I. 

IIL  See  also  CoMPOsmoir. 

CRIMINAL  LAW. 

L  Indictable  offenoes  and  indietasenlBL  Ikdict. 
■bbt.    Shuooubo. 

IL  Process. 

Course  of  proceeding  where  nnder-«h«riff  is 
interested.    AaonymoM.  Ml 

CUMULATIVB  RElfEDT. 
Page  344.    Compaxt,  XTU,  i. 

CURATE. 
L  Appointment  of. 

On  non-residence  of  incumbent,  198.    Bbxb- 
FICB,  L  1. 

IL  Episoopal  powers  as  to  his  lalajy,   19e. 
BBHBnOB,  L  1. 

CURTILAGE. 
Page  254.    Distbxsb,  IV. 

CUSTOMER. 
Banker  and  customer.    Bavkbb. 


CUSTOMS. 


See  SMvoauBG. 


COVENANT. 

L  By  corporation  to  pay  out  of  corporate  funds, 
#25.    Actxor,  1. 1. 


CUT. 
See  psga  1023.    Bridqb,  L 

DAMAGEa 
L  Measure  of. 
Where  bills  given  in  payment  an 
nonred  after  time  fixed  for  delivery  of  tha 
goods,  941.    Vbbdobs,  X.  2. 

II.  SpeoiaL 

When  essential  to  right  of  aotion»9eL  Bjut^ 
WAT,  VIIL  1. 

in.  Pleading. 

Omission  to  negative?  when  H  4a«s  Mt 
vitiate  Justification,  586.  Cokpabt,  ^ti^ 
1. 


DAMAGES. 
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IV.  Bedaetion  of. 

What  qnestioDi  m^y  not  be  Mkod,  175.  Db- 
PAMATION,  IL  1. 

y.  Oenerally. 

Unforeseen  damagei  when  not  oompriaed  in 
compensation,  043.    Coxpaict,  XYIL  1. 

DBATH. 

Of  eonditional   doTifee   belbre   breteh,   951. 
DiFISB,  IL  1, 

DEBT. 

I.  Arrest  for,  394.    Abbbst,  I. 

II.  Action  of. 

1.  When  it  lies  on  a  oorenaat  after  the  eon- 
tingency  haa  happened  and  tha  amoont 
heoome  Uqaidated,  925.    Aonov,  L  1. 

2,  By  dergymanagainaiseqaestntor  for  pro- 
fits taken  under  an  invaUd  saqneatration, 
162.    Clbbgt,  L  1. 

III.  For  penalties. 

1.  Deelaration  on  by-law:  making  of  the 
by-law  when  snflSoiently  shown,  705. 
Bt-Law. 

2.  Plea  of  Statute  of  LimitaUons,  765.  Br- 
Law. 

IV.  What  barred  under  bankrupt  and  inaolrent 

acts. 

Not  claim  against  surety  for  accruing  arrears 
of  annuity,  189.    Abbvitt,  L 

DEBTOR. 
Insolvent    Ibsoltbiit. 

DECLARATION. 

I.  In  pleading:  generally. 

1.  Stating  eirenmstanees  ezplanatoxy  of  the 
meaning  of  the  instrument  declared  on, 

89.      GiTABABTBB,  L 

2.  When  it  must  show  special  damage.  Ob- 
struction of  priTate  way  under  railways' 
clauses,  961.    Railway,  YIIL  1. 

II.  Conditions. 

Aa  to  payment  out  of  a  particular  ftmd :  onus 
of  pleading  not  on  plaintiflf,  925.  AonoH, 
LI. 

III.  How  construed. 

So  aa  to  support  Tcrdiet,  925.  AonoB, 
LI. 

IV.  KaUce. 

When  it  need  not  be  alleged,  664.  Dibtbbsb, 
IILL 

V.  Intendment 

In  faTOur  of  declaration,  669,  6T9.  Dia- 
tbbbb,  m. 

VI.  In  particular  cases. 

1«  Against  Railway  Company  for  negligence  | 


in  carrying  an  ofBoer  of  the  Post  office, 
984.     Cabbibb,  L  1. 

2.  Against   sheriff  for  negligent  sale,  239. 
ExBonnov,  t, 

3.  When  it  sufficiently  shows  making  of 
by-law,  765.     Bt-Law. 

VIL  Common  indebitatus  counts. 
For  goods  sold  and  delirered,  when  sofficicDt, 
493.     Ybbdobs,  VIIL  1. 

YIII.  In  OTidenoe. 
Declarations  of  testator,  774.     ALTBBAnoif, 

n. 

DEED. 

L  Operation  generally. 

In  a  different  manner  Arom  thai  apparent  on 
the  face  of  it,  198.    Bbrbfiob,  L  1. 

n.  Alterations  and  erasures. 
PresumptionB  as  to,  745.    ALTBBAnoii,  I.  1. 

1.  Unexplained,  when  it  does  not  prcTcnt 
the  deed  from  being  given  in  evidence> 
432.    CovPAVT,  II.  1. 

2.  Effect  of,  generally,  432,  440.  Company. 
ILL 

IIL  Construction. 

1.  Of  deed  of  settlement  of  Joint  stock  com- 
pany, 290.    Bahkihg  Compavy,  1. 1. 

2.  Number,  when  not  merely  directory,  290. 
Bamkimo  Coxpaby,  L  1. 

3.  Obtained  by  fraudulent  misrepresentation, 
689.    CoxposinoB,  L 

IV.  Covenant  to  produce,  847.    Ybbdobb,  I. 

DEED  POLL. 

L  Insurance  by,  925.    AonoH,  1. 1. 

IL  Covenantee  when  sufficiently  designated, 
925,    AonoH,  L  1. 

DEFAMATION. 
L  Privileged  communications. 
1.  Extent  of  the  privilege ;  calling  in  witness. 

In  an  action  of  slander,  if  the  facts  proved 
are  such  that  the  communication  is,  by  the 
rules  of  law,  privileged,  the  Judge  ought  not 
to  leave  any  question  to  the  Jury  as  to  malice, 
unless  Uie  plainUff  gives  further  evidence 
showing  a  probahilitj  that  the  communication 
was  made  maliciously  rather  than  that  it  was 
made  bonflL  fide. 

If  a  master  about  to  dismiss  his  servant 
for  dishonesty  calls  in  a  friend  to  hear  what 
passes,  the  presence  of  such  third  person  does 
not  take  away  privilege  from  words  which  the 
master  then  uses,  imputing  the  dishonesty. 

A  master,  having  so  dismissed  his  servant, 
revised  to  give  him  a  character,  alleging,  to 
those  who  asked  the  character,  that  he  had 
discharged  him  for  dishonesty.  The  servant's 
brother  afterwards  inquired  of  the  acaster 
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why  be  had  treated  the  serraat  so,  and  was 
keeping  him  out  of  a  sitaation.  The  master 
said  "  He  has  robbed  me ;  and  I  beliere  for 
years  past;"  adding  that  he  condoded  so 
from  the  cireomstances  under  which  he  had 
discharged  the  serrant.  Only  one  instance 
of  actual  robbing  had  been  imputed. 

Held,  that  the  answer  did  not  go  beyond 
the  pririlege  aiTordcd  by  the  inquiry.    And 

Held  ihhtf  on  trial  of  an  action  for  speak- 
ing words,  as  abore  stated,  in  presence  of  a 
third  person  and  in  answer  to  inquiries  by  the 
brother,  no  further  proof  being  offered  by  the 
plaintiff  to  show  malice,  the  Judge  ought  not 
to  have  left  the  question  of  malice  to  the  jury. 
Taylor  y.  Hawkim,  308 

2.  Exaggeration,  308.    Ante,  I. 

II.  Evidence. 

1.  Questions  as  to  existence  of  defamatory 
rumours. 

Action  for  words  imputing  unnatural  prac- 
tices. The  declaration  alleged,  at  the  oonclu- 
sion,  that  by  means  of  the  committing  of  the 
grievances  plaintiff  had  beeu  injured  in  his 
good  name,  and  brought  into  public  infamy, 
and  was  shunned  by  divers  persons  (not 
named).    Plea^  Not  guilty' 

Held  that,  upon  this  issue,  defendant  oould 
not  ask  a  witness  whether  he  had  heard  that 
the  plaintiff  was  addicted  to  such  practices ; 
the  question  being  general,  and  not  confined 
to  reports  existing  at  the  time  of  the  slander. 

Qucere,  Whether  the  question,  if  so  oon- 
flned,  oould  have  been  put  Thom^tom  v.  JVye, 

175 

2.  What   is  not   avidenoa  of  malice,  808. 
Ante,  1. 1. 

IIL  Questions  for  jury. 

Question  of  malice  whan  not  to  ba  put  to 
them,  308.    Ante,  L  1. 

DB  INJURIA. 
Page  539.    Coup  art,  XYIIL  L 

DBLIVSRT. 
I.  By  vendor. 
When  a  condition   precedent,  638.     Vnr- 
dors,  V. 

IL  Of  Attorney's  bill>  614    Attobxbt,  II.  1. 

DBICANB. 
Particulars.    Pastictlabs  or  Dskahd. 

BBMISB. 
When  not  an  encumbrance,  051.    Dwmu,  II.  1. 

DB8CRIPTI0N. 
L  Generally. 
1.  Inaeeaimte,    dIatiBgiilahed    from  wrong 


statement,    819.     MumciPAL    Conpov^ 
nov,  L 

2.  Rejection  of  unnecessary  description  of 

person,  218.    Assault,  I. 

IL  In  partienlar  instances. 

1.  What  a  sufficient  designatio  personse  of 
the  covenantee,  925.    Action,  I.  I. 

2.  Of  justices  in  an  order,  908.  NoncZt 
LI. 

3.  Addition  of  an  inaecnrate  deaeiiption  in 
a  devise,  181.    Devisb,  L 

4.  In  indictments,  109.    Hxobwat,  TTT.  i. 

DEPUTY. 
L  Generally. 

1.  His  oflSoe  whan  not  distinct,  258.    Pax.acx 

COUBT. 

2.  Coarse  of  proeoedSag  where  be  is  isite- 
rested,  539,  5iL    Cohpabt,  ZVIIL  1. 

3.  Construction  of  an  interpretation  danse 
including  deputies  in  the  title  of  the  pfia- 
dpal,  539.    CcBPAHT,  XYIIL  L 

IL  Appointment 

1.  Must,  in  general,  be  by  the  prineipaly  258. 

PAXiAOB  CoUBT. 

2.  Right  of  superior  to  reftise,  25S.  Palacs 
CouBT.    • 

3.  Superior  may  not  appoint^  258.    PaIpAcb 

COOBT. 

i.  Of  deputy  prothonotary,  258w     Paxagb 

CODBT. 

5.  Presumption  that  principal  will  appoint  a 
proper  deputy,  539.    Coxpabt,  XVIIL  1. 

IIL  Revocation. 

Effect  on  deputy's  oontraets  and  rights,  2&S. 
Palacb  Coubt. 

DESERTION. 
Of  wife  by  husband,  362.     Poob,  YIIL  1. 

DS8IGN& 
L  Registration  of:  subject-matter. 
1.  Shapes  or  configurations. 

A  manufhcturer  invented  a  new  fons  of 
brick;  constructing  the  bricks  ao  that  by 
means  of  corresponding  apertures  in 
sides,  cylindrical  passages  were  fennod 
tween  them  when  they  were  laid  logetlierf 
advantages  were  afforded  for  ventilation 
other  purposes,  and  expense  was  i 
Held,  that  the  design  might  properiy  be 
tared  under  stat  6  A  T  Vid  e.  A5,  asbeia^ 
"  the  shape  or  configuration*  of  aa  <* 
of  mannfaetnre  having  refersBea  to 
pose  of  utiUty*  (sect.  2). 

And  this,  whether  the  iavsntien 
have  been  tiie  subject  of  a  patent  or  not 
to  which,  Quan,    Bogtn  v.  Drifmr,  Its 
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2.  Combination  independenUy  of  conflgara- 
tion. 

D.  registered  a  design  under  irtat  6  A  7 
Viot  c.  66.  Bj  the  deseription,  it  appeared  to 
be  a  design  for  yco illation  bj  opening  a 
hinged  pane  of  a  window  by  means  of  a 
terew :  and  it  was  stated  that  the  part  or  parts 
of  the  design  which  were  not  new  or  original 
were  all  the  parts,  if  taken  per  se  and  apart 
from  the  purposes  thereof,  and  that  what  was 
claimed  as  new  was  ths  gtntral  eonjlgurati&n 
and  com2rtnaftoti  of  the  parts.  The  utility  of 
the  design  was  in  faet  not  produced  by  the 
shape  of  any  of  the  parte,  but  only  by  the 
mode  of  putting  them  together. 

Held,  not  a  proper  subject  of  registration, 
the  statute  not  applying  to  designs  which 
have  reference  to  a  purpose  of  utility  through 
the  combination  of  parts  independently  of 
their  shape  and  configuration. 

Thie  Court  quasheda  oouTietion  for  pirating 
Mch  design,  for  want  df  jurisdiotioii.  Jtegina 
T.  BeMellf  810 

n.  RegistratioB  of:  generally. 
Whether  of  inrentions  that  may  be  the  snb- 
JM(  of  a  patent,  102.    Ante,  L  1. 

DBTBNTION. 
Cnder  articles  of  war,  48.    BtrurrmMT,  1. 1. 

DEVIATION. 

From  parliamentary  plans  and  sections,  19. 
Railway,  L  526.    CoMPAinr,  XVI.  1. 


DEVISE. 

L  Description  of  the  property. 
'  Addition  of  inaccurate  demonstration,  when 

not  restrictire. 

Tenant  in  fee  of  four  messuages  at  L.  H.  in 
the  parish  of  F.,  having  no  other  land,  de- 
Tised  to  J.  in  fee  "all  those  my  three  mes- 
suages or  tenements,  with  the  gardens,  close 
of  land,  and  all  other  my  real  estate  whatso- 
ever, situate  and  being  at  L.  H.,  in  the  parish 
of  F.  aforesaid,  now  in  Ibe  occupations  of 
myself,"  C,  W.,  N.,  and  H.  Three  of  the 
messuages  were  in  the  occupation  of  the  de- 
risor,  C,  W.,  N.,  and  H.;  the  fourth  mes- 
suage was  not  in  the  occupation  of  the  devisor 
or  of  C,  W.,  N.,  or  H. 

Held  that  the  fourth  messuage  passed  by 
the  general  words.  J)o€  dtm,  Oampton  v. 
Carpenter,  181 

II.  Conditions. 

1.  Condition  that  devisee  heir  at  law  shall 
eonvey  an  estate :  to  whom  suoh  convey- 
ance must  be  tendered. 

Devisor,  after  oharging  L.,  of  whieh  he  was 
seised  in  fee,  with  the  payment  of  an  an- 
nuity, devised  as  follows :  **  And,  subject  to 
the  payment  of  the  said  annuity,  and  of  ail 
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costs  and  charges  attending  the  recovery 
thereof,  and  provided  n^  said  son,"  J.,  devi- 
sor^s  heir  at  law,  **  shall,  when  requested  by 
my  son  D.,  and  at  the  expense  of  the  said  D., 
efiectually  convey  and  assure  unto  him,  tho 
said  D.,  his  heirs  and  assigns  fur  ever,  /re* 
from  all  manner  of  eneumbranee$,  all  that 
messuage,"  Ac,  '< called  by  the  name  of  C.,' 
Ac,  **  then  I  give  and  devise  all  and  singular 
the  aforesaid  messusges,"  Ac,  **  out  of  which 
the  said  annuity  or  rent-charge  is  to  be  issuing 
as  aforesaid,  unto  him,  the  said  J.,  his  heirs 
and  assigns  for  ever.  But,  if  the  said  J. 
shall,  when  required,  as  aforesaid,  refuse  to 
execute  such  a  conveyance  unto  the  said  D. 
and  his  heirs,  then  I  give  and  devise  the  said 
messuages,"  Ac,  '<  so  made  liable  to  the  pay- 
ment  of  the  said  annuity,  unto  my  said  son 
D.,  his  heirs  and  assigns  for  ever." 

J.,  at  the  devisor's  death,  was  seised  of  C. 
in  fee  simple,  and  remsined  so  till  his  own 
death  (twenty  years  after  that  of  the  devisor), 
demising  C.  to  a  tenant  fh>m  year  to  year ; 
which  tenancy  continued  till  J.'s  death.  J. 
also,  at  the  devisor's  death,  entered  into  pos- 
session of  L.,  and  held  it  till  his  own  death. 
He  devised  all  his  property  to  his  wife.  D., 
after  J.'s  death,  tendered  a  conveyance  of  C. 
to  J.'s  wife,  which  she  refused  to  execute. 
No  tender  was  ever  made  by  D.  to  J. 

Held,  first :  that  an  estate  in  fee  in  L.  vest- 
ed in  J.,  as  heir  at  law,  immediately  upon 
the  death  of  the  testator,'  liable  only  to  be 
determined  by  his  refusing,  upon  D.'s  requesti 
to  convey  C.  to  D. 

Secondly,  that  the  tender  to  J.'s  devisee 
by  D.,  and  her  refusal,  were  not  a  sufficient 
tender  and  refusal  within  the  intention  of 
the  will;  and  that  the  tender  should  have 
been  made  to  J.  himself. 

Thirdly,  that  J.  had  not  disqualified  himself 
from  the  performance  of  the  condition  with 
respect  to  the  conveyance  of  G.  by  demising 
it  to  a  yearly  tenant,  it  appearing  that  the 
tenancy  was  in  existence  at  the  time  of  the 
devisor's  death.    Doe  dem,  Daviee  v.  J)avi«9, 

951 

2.  What  demise  does. not  disqualify- devisee 
from  performing  condition  that  he  shall 
convey  the  property  demised,  951.  Ante,  1. 

3.  Tender  of  conveyance  pursuant  to  con- 
dition, 95r.    Ante,  1. 

4.  Vesting  of  estste  subject  to  condition  sub- 
sequent, 951.    Ante,  1. 

DIRECTOR. 
See  Baitkiiio  CompIvt. 

DISCHARGE. 
L  From  arrest,  394.     Arrest,  L 
IL  Of  peremptory  undertaking,  804.    Umdkji- 

TAKOia 
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DISCRETION. 


DUTY. 


DISCRBTION 

Biscrationary  distingaished  from  equitable 
powcFi  i2,  39.  Municipal  CoRPORAnoN, 
IIL 

DISHONOUR. 

Of  bill,  941.    Vbxdobs,  X.  2. 

DISPENSATION. 

L  To  hold  two  liviDgfl,  198.    Bbsipicb,  L  1. 
II.  loitmmeot    operatiog-  as,  thongh  ftamed 
with  a  different  riew,  198.    BBvanos,  L  1. 

DISTRESS. 

I.  Qenentty. 

Distinotion  between  pnblie  ofllter  and  indi- 
▼idoal,  SM.    PoityVL 

II.  For  rent :  right  how  lost 
By  soTeranoe  of  the  reversion. 

Plaintiff  was  tenant  to  defendants,  idz  in 
.  anmber,  who  were  Joint  tenants  of  the  rever- 
•ion.  Four  of  the  defendants  ezeented  a 
conveyance  of  the  reversion  to  F. :  the  other 
two  did  not  ezeonte  it  Afterwards  defend- 
ants distrained  plaintiff's  goods  for  rent  dne 
to  the  six  before  the  conveyance. 

Held :  That  by  the  severance  of  the  rever- 
sion the  right  to  distrain  for  this  rent  was 
gone.    Stavtly  v.  Alleoek,  636 

III.  For  rent :  action  for  ezoessive  distress. 

1.  The  selling  is  a  substantive  trespass. 

Declaration  in  case  against  A.  and  B. 
stated  that  defendants  wrongfVilIy  and  in- 
juriously seised  goods  of  plaintiff  as  a  distress 
for  rent,  to  wit,  Ac,  then  claimed  and  pre- 
tended by  them  to  be  due  to  A. ;  and  after- 
wards, under  that  pretence,  wrongfully  sold 
the  goods  as  such  distress,  Ac. :  whereas  a 
small  part  only  of  the  amount  claimed  was 
dne,  to  wit,  Ac    A.  paid  money  into  Court 

Held  that  the  sale  was  not  mere  aggrava- 
tion, but  the  distraining  and  the  selling  were 
distinct  substantive  trespasses,  and  that  A., 
by  the  payment  into  Courts  admitted  the  * 
sale  as  well  as  the  seisure. 

Also,  that  an  action  on  the  case  lay  in 
respect  of  the  sale  as  well  as  the  seisure ;  that 
it  was  unnecessary  to  allege  malice ;  and  that 
the  plaintiff,  in  order  to  recover,  was  bound  J 
to  prove  a  speeifle  amount  of  rent  due,  lees  ' 
than  the  sum  distrained  for.  Leytand  v. 
Tanered,  664 

2.  Mere  excess  not  actionable. 
Declaration  in  case  alleged  that  plaintiff 

held  a  messuage  as  tenant  to  defendant  at 
a  certain  rent,  but  the  defendant  took  goods 
on  the  premises  as  a  distress  for  arrears  of 
rent  alleged  to  be  due,  and  afterwards  sold 
the  goods  as  such  distress  fur  the  said  alleged 
an  ears,  whereas  a  small  part  only  of  the 
pretended  arrears  was  in  arrear.    There  was 


no  allegation  that  the  amount  taken  or  sold 
was  unreasonable  in  respect  of  the  arrea^ 
actually  due.  The  defendant  paid  monry 
into  Court :  and,  issue  being  joined  on  a  re. 
plication  of  damages  ultra,  the  jury  foo&tl 
damages  ultra. 

The  Court  of  Q.  B.  having  given  judgmeat 
for  plaintifis : 

Judgment  reversed,  on  error  to  the  Exche- 
quer Chamber.   Held  by  the  latter  Coozt  that 

1.  The  mere  taking  or  selling  on  a  claim  of 
more  than  was  due  was  not  actionable. 

2.  And  it  oould  not  be  intended,  either 
from  the  payment  into  Court  or  tiie  verdiei. 
that  in  fact  the  amount  taken  or  sold  was  bb- 
reasonable  in  respect  of  what  was  actaally 
due.     Tanered  v.  Leyland,  649 

3.  Seisure  or  sale  most  be  nnreaaonafale,  Ml. 

Ante,  2. 
4»  Proof  of  amoant  due.    Ante,  1. 

6.  Effect  of  payment  into  Com^  6<4,  619. 
Ante,  1,  2. 

6.  ^ect  of  verdict  for  plaintil^  609.    Ante,  1 

IV.  Breaking  outer  door. 

A  landlord  cannot  break  open  the  onler  doe» 
of  a  stable,  though  not  within  the  eartilafe, 
to  levy  an  ordinary  distress  for  nat 
Brown  v.  OUnm,  2M 

y.  To  enforce  obedience. 

Proceedings  in  the  nature  ol, 
from  proeeedings  in  yoenam,  162. 
LI. 

DISTRICT. 
District  church. 
Clerk  of,  his  office,  975.    Poob,  VIL  1.^ 

DIVISIBILITY. 
Of  issue,  546.    Comhov,  L  1. 

DIVISION. 
I.  Land  tax  division,  381.    Lahd  Tax,  L 
IL  Of  eonntjr  284.    Corokbb,  L 

DOMICILE. 
See  Page  740.    Costs,  L 

DUTY. 

I.  Case  for  damage  ftom  breaeh  of  d«ty. 

Duty  of  master  as  to  the  safety  of  has  pn- 
mises. 

DeolaraUon  stated  that  defendant  was  p*^ 
sessed  of  a  theatre,  and  of  a  stage  theitw- 
on  which  dramatic  entertainments  were  gm<< 
and  of  a  dressing-room  for  chorua  mff^ 
and  of  a  floor  underneath  the  stagey  in  ^ies 
floor  was  a  cut  or  hole,  and  along  which 
the  performers  at  the  theatre  were 
to  pass  Irorn  the  said  dressing-ro<»v  to  ^ 
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back  of  the  stage.  That  plaiotiff  wai  hired  by 
defendant  to  sing  on  the  stage  as  a  chorus 
singer.  That  St  then  became  defcndant'a  duty 
to  canse  the  floor  to  be  so  sufficiently  lighted 
and  the  hole  so  fenced  as  to  prevent  accident 
to  persons  passing  from  the  dressing-room  to 
the  stage.  The  defendant,  well  knowing  the 
premises,  sofiTered  the  floor  to  be  insnffieiently 
lighted,  and  the  hole  to  be  open  without  any 
sufficient  fence,  so  that  the  plaintiff  was  in- 
jured by  falling  into  the  hole.    Held : 

That  the  deelaration  was  bad,  on  motion  in. 
arrest  of  Judgment^  because  the  faoti  stated 
did  not  raise  the  duty  a  breaeh  of  which  was 
complained  of,  and  that  the  express  allegatioii 
of  duty  would  not  aid.    Sejfmour  t.  Maddox, 

826 

JLL  Statutory. 

To  perform  with  skill  duties  imposed  by  the 
legislature,  984.    Carsubk,  I.  1. 

in.  Bxense  for  non-performanoe. 
Want  of  funds,  when  bo  exeose,  381.    Lahb 
Tax,  L 

IV.  Pleading. 
The  alleged  dutj  how  to  be  shown,  826. 
AntSi^L 

*  EA8EMBNT. 

Certainty  in  describing  the   dominant  tene- 
ment, 990.    Wat,  I. 

BCCLESIA6TIGAL  COUBT. 

I.  Partienlar  Courts. 

Consistory  Court,  162.     Cjlbbqt,  L  1. 

II.  Froeeedings  in. 

1.  Necessity   for   previous    summons,    162. 
Clxrot,  L  1. 

2.  Monition  to  reside,  162.    Clbrot,  L  1. 

3.  Seqnestntion    for    non-residenee,    162. 

CUEROT,  I.  1. 

4.  Showing  Jurisdiction  on  the  fhee  of  the 
proeeedingi,  162.    Clbbat,  I.  1. 

EJBCTHBNT. 

I.  PlaintiTs  title. 

1.  What  a  suflicient  admission,  807.     Admii- 
sioii,  L 

2.  By  landowner  against  pubUe   ssmpaay, 
526.     CoMPAirr,  XVt  1. 

XI.  lYhen  not  maintainable  against  BaUway 
Company  though  holding  without  convey- 
aaee,  796.     CoMPAirr,  ZIX.  1. 

BLBCTION. 

X  Inaeeoraey  la  Toting  papers,  S19.  Mum- 
ciPAL  CompoBATioir,  L 

21.  Of  eouneillors,  819.    Muhicipal  Corpora- 


BNCUMBBANCB8. 

Conveyance  free  from  all  eneumbranoes,  951. 
Dbyue,  II.  1. 

ENDORSEMENT. 
Of  bill,  244.     Bills,  XL 

ENLISTMENT. 

L  Time  and  manner. 

1.  Enlistment  on  a  Sunday. 

The  Mutiny  Aots,  in  force  ai  the  time  of 
the  ooenrrenees  after  mentioned,  enaet  that 
every  person  who  shall  reeeiye  enlisting 
money,  knowing  it  to  be  saeh,  tnm  any  per- 
son employed  in  the  nemitiag  service,  and 
being  an  oAeer,  Ae.,  or  an  attested  soldier, 
Ao.,  shall  be  deeoMd  to  be  enlisted  as  a  sol- 
dier; and  every  persoB  who  ihall  enlist  a 
recruit  shall  first  ask  him  whether  he  does  or 
does  not  belong  to  the  ndlitia,  and  take  down 
his  name  and  plaee  of  abode,  la  order  that, 
within  forty-eight  and  not  less  than  twenty- 
four  hours,  notice  may  be  given  to  the  reeruit 
of  his  having  enlisted :  That,  within  four  days 
but  not  sooner  than  twenty-four  hours  after 
the  enlisting,  the  reemit  shall  appear  with 
some  person  employed  in  the  reeniiting  ser- 
vice before  some  magistrate  residing  in  the 
vicinity  of,  or  acting  for,  the  place  where  he 
was  enlisted  (not  being  an  ofllcer  in  the 
army) ;  and  if  he  shall  dedare  his  having 
voluntarily  enlisted,  the  magistrate  shall  put 
certain  questions  to  him,  cause  certain  of  the 
Articles  of  War  to  be  read  to  him,  adminis- 
ter an  oath,  and  give  a  certificate :  That  any 
recruit  appearing  before  the  magistrate  may 
declare  his  dissent,  and  be  discharged  upon 
returning  the  enlisting  money,  besides  20s. 
and  expenses  of  subsistenee,  Ac. :  also  tha^ 
if  any  recruit  shall  apply  within  four  days  to 
the  magtotrate,  without  any  one  belonging  to 
the  recruiting  par^  if  no  such  one  can  be 
procured  to  attend,  and  dedare  his  dissent,  he 
shall,  upon  payment  as  riwve,  be  discharged : 
That,  if  any  recruit  shall  reeeive  the  enlisting 
money,  knowing  it  to  be  such,  finom  any  per- 
son employed  in  the  reemiting  service,  and 
shall  abscond  or  refuse  to  go  before  the  Jus- 
tice, or  abeent  himself  from  the  person  or 
party  with  whom  he  enlisted,  and  not  return 
voluntarily  to  go  before  the  justice  within 
four  days,  he  shall  be  deemed  to  be  enlisted 
and  a  soldier,  as  fully  to  all  intents  and  pur- 
poses as  if  he  had  been  duly  attested,  and 
may  be  apprehended  and  punished  as  a  de- 
serter, or  for  being  absent  without  leave^ 
under  any  Articles  ef  War  made  for  punish- 
ment of  mutiny  and  de^^rtion :  That,  upon 
reasonable  suspieion  that  a  person  is  a  de- 
serter, it  shall  be  lawful  tor  «Tiy  oonstable,  or, 
if  none  ean  be  found,  any  officer  or  sddier  in 
Her  Mi^esty*!  service^  to  apprehend  such  per- 
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son,  ftnd  to  bring  bim  before  a  jnetie*  living 
in  or  near  the  place,  and  acting  for  the  eonn- 
%j,  Ao. ;  and  the  joetice  is  to  inqnire,  and,  if 
satisfied  that  the  person  is  a  deserter,  cause 
him  to  be  conveyed  in  civil  custody  to  the 
head  quarters  or  depot  of  his  regiment,  if  sta- 
tioned within  five  miles,  or,  if  not,  to  the  most 
convenient  public  prison  (not  being  a  military 
one) ;  or,  if  the  deserter  has  been  apprehended 
by  soldiers  of  his  own  regiment  in  charge  of 
a  commissioned  officer,  the  justice  may  de- 
liver bim  up  to  such  soldiers,  unless  the 
oflleer  deem  it  necessary  to  have  him  com- 
mitted, to  prison  for  safe  custody:  and  any 
locruit  who  shall  desert  before  joining  his 
regiment  shall,  on  bring  apprehended,  and 
eommitted  by  a  Justice,  be  liable  to  be  trans- 
fcfxed  to  any  regiment  or  d^ot  nearest  the 
plaoe  of  apprehension  (with  certain  restric- 
tions),  or  to  each  other  regiment,  as  Her  Ma- 
jesty may  think  proper. 

By  the  Articles  of  War  then  in  force,  it  was 
provided  that^  when  a  poldier  is  accused  of  a 
ecime  ponidiable  by  the  known  laws  of  the 
land,  the  commanding  officer  and  oflb^rs  of 
the  oorps,  on  applieation  of  the  party  injured, 
are  to  use  their  endeaTours  to  deliver  the 
soldier  oyer  to  the  civil  authorities :  and  that, 
whencTer  a  soldier  shall  commit  a  crime  de- 
serving punishment,  he  shall  be  confined  by 
his  commanding  officer  till  tried  by  a  Court 
Martial  or  lawfully  discharged:  and  that  no 
officer  commanding  a  guard  shall  refuse  to 
receiTC  or  keep  any  prisoner  committed  to  his 
charge  by  any  officer  or  non-commissioned 
officer  who  shall  at  tho  same  time  deliver  an 
account  in  writing,  signed  by  himself,  of  the 
crime  with  which  the  prisoner  is  charged. 

Held:' 

1.  That  the  Articles  of  War  would  not  jus- 
tify the  detention,  1^  an  officer,  of  any  but  a 
recruit  or  a  soldier. 

5.  That,  where  a  soldier  who  has  been  en- 
listed for  more  than  three  weeks  Is  employed 
by  a  recruiting  party  to  enlist  recruits,  and 
does  BO,  it  may  be  presumed  prim&  facie  that 
he  has  been  attested* 

3.  That  ao  enlistmenti  ralid  in  other  re- 
speets,  ifl  not  invalid  baeanse  made  on  a  Sun- 
day. 

4.  That  a  man  who  hat  received  the  enlist- 
ing money  knowingly  from  a  proper  party 
may,  if  he  afterwards  abeeonds,  and  does  not 
go  before  a  jostice  within  four  days,  be  treated 
as  a  deserter  within  the  Mutiny  Act  and  the 
Articles  of  War,  thoagh  he  has  never  been 
asked  if  he  bekmgs  to  the  militia,  and  has  not 
been  attested.  Per  Lord  GAJfPBKU.,  C.  J., 
Wt^BWAM  and  OouiBUMin,  Js.j  dissentiente 
Bblb,  J. 

6.  That,  where  n  reenit  is  Inroaght  as  a 
prisoner  to  an  officer  of  the  guard  by  a  non- 
eonwisaioaed  officer^  who  delivery  signed  by 


himB«^  a  written  charge  of  desertaon,  neb 
officer  of  the  guard  is  bound  to  receire  thf 
prisoner  under  the  Articles  of  War;  tad  U 
is  not  liable  to  an  action  forio  doiBg,thoagk 
it  should  appear  that  the  priioDer  hu  bteo 
apprehended  without  all  the  reqcdntiwa  of 
the  Mutiny  Act  having  been  fiaUUled,  m,  if 
the  prisoner  has  not  been  tsken  before  t  ■&• 
gistrate.  Per  Lord  Gamfbbli,  C  J^  Cou- 
Rinan  and  WroerMAir,  Jostieei;  dioantiaoto 
Eblb,  J.     WoUtm  T.  Gavin,  45 

2.  Questions  as  to  bdonging  is  lbs  nilitb, 
48.     Ante,  1. 

IL  AttesUtion. 

1.  When  it  may  be  prssnmed,  48.  Aate,!  1. 

2.  Omission  of,  when  immaterisl,  tf.  Abu, 
LI. 

IIL  Desertion  after. 
Apprehension  and  onstody  of  reenit  ihRosd- 
ihg  before  attestaUon,  48.   Ant^LL 

ENTBT. 

L  By  consent 

1.  When  it  does  not  eoustitate  a  tsssne;  li 
will,  796.    CoKPAST,  XIX.  L 

2.  On  deposit   and  bond,  52C    Coxput, 
XVLL 

EQUIVALENT. 
Page  442.    Bills,  YL 

wwM.  BBASUBB. 

See  ALTBKATioir. 

ESTATE. 

L  Vesting  ot 
VesUng  of  nndar  eonditionsl  dsriie^  iil 
Dbtui,  IL  L 

IL  From  year  to  year. 
When  not  an  encnfflbrance,  ML  OniA 
ILL 

IIL  Setaement  byv  448.    Pooi^  VL 

ESTOPPEL. 

I.  Not  by  parliamentary  plans  and  ssctioii  if 
not  inoorporaied  in  the  not,  19.   Railtat.  L 

IL  Of  plaintiir  htm  iasiflling  en  sa  stvce^^ 
inconsistent  with  hia  lighl  of  astisB,  1^ 
BBMBncB,  L  L 

IIL  Of  eoipomtioA  hj  aning  on  contnel  k< 
under  seal,  229.    Cohpajit,  X.  L 

IV.  From  setting  np  frnnd  in  wbiek  ^ 
parties  were  paitidpan^  989.  Conroeirna'^ 

V.  Person  who  oontnMCi  as  agent  insf  ** 
principal,  6&&.    CKAnrnn-PABTT,  L 

VL  By   inducing  chnBgn   of  polite  ^ 
Bavui^  L  1. 
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EVIDBNCB. 

I.  Stag«  at  whidi  it  is  admitted. 
Raling  of  jiidg«  whan  not  interfered  with. 

The  Court  in  Bane  will  not  interfere  on  the 
njigestion  that  the  Judge  at  Kiti  prini  haa 
admitted  eyidence  at  an  improper  stage  of  the 
canie,  if  the  evidence  ia  not  in  iteelf  inadmii- 
nbl«;  nnlesf  it  appean  that  an  irregularity 
haa  oeourred  eauaing  aetaal  injuatiee.  80 
held,  although  the  Judge  had  reaerred  leave 
to  move  for  a  nonauit  on  the  queation  whether 
he  ought  to  have  allowed  the  evidenoe.  Doe 
dein.  JiieoU  r.  Bonem,  805 

IL  Burthen  of  proof. 

Ab  to  eonaideration  for  endoraement  of 
tainted  bill,  244.    Bill*,  XT. 

IIL  Btetatory. 
When  not  ezeluaive,  43S.    Company,  IL  1. 

IV.  DiTiaibiHty  of  iaane. 

Claim  by  uaer  for  thirty  yeara :  proof  of  part 
only  in  reapeet  of  plaoe,  646.  Commov, 
LI. 

V.  Doeumentaryj  alterationa. 

Where  produced  in  proof  of  right  or  title 
created,  or  of  collateral  facta,  433.  Com- 
PAVT,  IL  1. 

3.  Preanmptiona  aa  to,  and  how  rebutted,  745, 
747.    ALTBBAnov,  L  IL 

VI.  To  Aow  meaning  of  written  inatmmenta. 

Explanatory  droumatancea,  89.  Gua&amtbx, 
L 

VII.  Judgments  and'deeiaiona. 

1.  Effect  of  removal  of  wife  aa  evidence  of 
huaband'a  aetaemen^  362.  Peon,  VIIL 
1. 

2.  Colonial  Judgmenta,  717.    CoLOims,  I.  L 

VIIL  Declarationa. 

Of  teatator,  747.    ALnBATXOV,  II. 

XX.  By  acta  of  user. 

Of  parts  of  aa  entirety,  120.    Covhoh,  IL  1. 

X.    Admiaaiona.    AnintsiOJi. 

XX*  Of  particular  faeta. 

X.  Of  mala  fidea  of  endorsement^  244.  Bills, 
XL 

2.  Of  eompany  being  oompletely  regtstared, 
432.    CoMPAxr,  IL  L 

EXAMINATION. 

^ommtaaion  to  examine  witneasea^  375.    Wit- 
jf  xaSy  L  1. 

BXCBPIIONS. 
;zx«x*B  OP  BxcBpnoM. 


EXECUTION, 
pi.  f*. :  negligence  of  aheriit 


Declaration  by  execution-creditor  for  negli- 
gent aale.   , 

Caae  againat  aheriff  by  execution  creditor. 
The  count  averred  that  there  were  gooda  of 
the  debtor  within  defendant'a  bailiwick,  of 
which  defendant  had  notice  and  might  have 
levied  the  money.  Breach,  that  defendant 
would  not  levy  or  cause  to  be  made  the 
moneya.  Plena,  Not  guilty,  and  a  traverse 
of  the  averment  thai  there  were  gooda  of 
which  defendanta  might  have  levied,  Ac. 
Proof,  that  the  aheriff  aeised  gooda  of  the 
debtor  and  aold  them,  but  that  the  aale  waa 
improperly  conducted,  ao  that  he  did  not 
make  ao  much  aa  ought  to  have  been  made, 
and  plaintiff  received  lera  than  he  otherwise 
would  have  done  and  not  enough  to  aatiafy 
the  debt 

Held,  that  thia  evidence  anpported  the 
breach,  and  that  it  waa  not  neceaaaary  that 
plaintiil^  being  the  execution  creditor,  ahould 
declare  more  apeoially.   MulUi  y,  ChaUi9,239 

IL  Under  creditor'a  certificate. 

Second  certificate  under  aame  order^  888. 
Bakkbdpt,  IIL  1. 

IIL  Pleading. 

1.  General  form  of  declaration  for  negligence, 
where  auffldent,  230.    Ante,  L 

2.  On  act.  fa.  againat  ahareholder,  844.    Cox- 
PAHT,  XIIL  1. 

EXEMPTION. 
From  ratings  448,  482,  472.    Peon,  II. 

FALSEHOOD. 

L  Circumatanoea  under  which  an  untrue  atate- 
ment  may  be  actionable,  889,  879.  Distrbss, 
IIL  2. 

IL  Fraudulent  misrepresentation,  889.  Cov- 
posinoH,  L 

FEES. 
Action  for. 

By  principal  against  discharged  deputy,  258. 
Palace  Court. 

FEME. 
See  Babom  ahd  Fkxb. 

FIERI  FACIAS. 
I.  Execution  of.  Exxounov,  L 
IL  See  JuDOXBRT,  L 

FORBEARANCE. 
On  aa  iUegal  bill,  423.    Bnxa,  IV.  L 

FOREIGN  JUDGMENT. 


See  Page  717.    Colonies,  L  1. 
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FORBiaXSR. 
Seooritj  for  ooati,  740.    Cosn,  L 

FORQBRT. 

I.  Of    endorsement^   before   MoepUnce,  560. 
Bahkxb,  1. 1. 

n.  What  admifsion  of  gennineneu  dUeharges 
banker,  560.    Bahkxi,  L  1. 

IIL  Liability  of  banker  to  caetomer  in  respect 
of  forged  imtnunenlm  660.    Bahkbb,  L  1. 

FRAUD. 
I.  Aa  between  participanta  in  the  fhind. 

1.  Bstoppel  inter  ee  from  setting  np  any  fur- 
ther fraudulent  particular,  680.    Composi- 

TXOV,  L 

2.  When  not  an  estoppel  inter  se,  680.    Com- 
posrrioiiy  L 

U.  liateriality. 
Of  fraudulent  misrepresentations,  689.    Com- 
posinoM,  L 

in.  Misoellaneons  points. 
Distinction  between  a  thing  done  and  a  thing 
yet  to  be  enforced,  689,  700.    Composx- 

TlOV,  L 

IV.  Refusal  to  infer,  299.    Poob,  IX.  1. 

V.  In  bill  diaoounting,  244.    Bills,  XI. 

FUNDS. 
Want  of. 

When  no  excuse,  S81.    Land  Tax,  L 

GAMING. 
Eifect  on  bill  transactions,  423.    Bills,  IV.  1. 

GOODS  SOLD  AND  DELIVERED. 
Count   for,  when  sufflcient,  498.     Vkndobs, 

vn.  1. 

GRANT. 
Inference  of,  from  user,  120.    Covmor,  U.  1. 

GUARANTEE. 

L  Form  of  instrument 
What  shows  a  good  ooiuddefation. 

Declaration  in  assumpsit  alleged :  That  L. 
had  requested  plaintiff  to  sell  and  deliTcr 
to  him  goods  in  the  way  of  plaintiff's  busi- 
ness ;  and  plaintiff  had,  at  L.'s  request^  con- 
sented to  do  so,  provided  defendant  would 
guaranty  the  payment,  of  which  defendant, 
before  the  making  of  the  promise  after  men- 
tioned, had  notice:  that  afterwards,  and 
before  L.  was  indebted  to  plaintiff  for  any 
goods,  and  when  no  goods  delirered  by  plain- 
tiff to  L.  were  unpaid  for,  and  no  money  was 
due  from  L.  to  plaintiff  on  any  account  what- 
OTei,  defendant^  by  writing   addressed    to 


plaintiff,  promised  in  the  words  foDewing: 
**I  hereby  guaranty  the  payment  oinnj  sum 
or  sums  of  money  due  to  you  from*  L.,  *  die 
amount  not  to  exceed  at  any  time  tiie  tmat 
of  loot'*:  that  afterwards  plainti^  confidia^ 
Ac,  supplied  goods  to  L.  for  reasonaiilfi 
prices  amounting  to  lOQL,  and  thereby 
allowed  L.  to  become  indebted  to  him  in 
100(. ;  that  L.  had  not  paid :  breach»  that  de- 
fendant had  not  paid. 

On  demurrer  to  the  dedaration :  Held : 

That  the  circumstances  stated  in  the  decla- 
ration might  be  looked  at  to  explain  the 
meaning  of  the  writing. 

That  the  writing,  so  explMued,  shoved  a 
good  consideration  for  defendant's  promise, 
namely,  the  future  adTsnces  by  plaintiff  to  Ll, 
BO  as  to  satisfy  sect  4  of  the  Statote  ef 
Frauds,  29  C.  2,  e.  3. 

And,  per  Lord  Campbxll,  C.  J.,  Colbbidgs 
and  WioHTMAX,  Js.,  that  this  eonsiderBtka 
appeared  by  the  writing  itself,  independently 
of  the  other  cireumstanoes  stated.  Baimbridgt 
T.  Wade,  M 

n.  Construction. 
Explanatory  circumstances  when  looked  a% 

89.    Ante,  L 

HABEAS  CORPUS. 
When  refused. 
To  reriew  order  reiVising  certificate  sf  ooo- 
formity,  336.     Bahkrupt,  III.  1. 

HEIR. 
Effect  of  conditional  derise  to  heir  at  law,  9»I. 


DaviBB,  IL  1. 


HIGHWAY. 


L  What  is  a  highway. 

1.  Cut  of  a  public  navigation,  1023.  Bbidcc 
L 

2.  There  may  be  one  though  it  is  not  repair- 
able by  any  one :  in  Famaait  t.  York  mmi 
Jfortk  Midland  Animay  Oom^Mmg,  614,  a. 

IL  Rights  of  owner  of  soiL 
Not  to  lay  tram  ways,  1012.    Post.  IT.  2. 

IIL  Indietment  for  nan-repair. 

1.  Antiquity  of  road,  when  not  a  saatoriii 

aTerment 

Indictment  against  a  pariah  atatod  thet 
fr-om  time  whereof  the  memory  of  man  is  art 
to  the  contrary,  there  was  a  Qveen'a  tmnmm 
highway,  leading  from  T.  to  £.,  ued  for  «l 
the  liege  subjects,  Ac. :  that  part  of  the  sea* 
Queen's  common  highway,  sitnata*  ike.,  i>  tk* 
said  parish,  on,  Ac.,  and  oontinnnllyp  A* 
and  jret  is  out  of  repair;  and  tb»t  the 
bitants  of  the  said  parish  ought  to  repeir,  A*. 

On  the  trial  it  appeared  that  tha  high«v 
had  been  made  within  living  meiBory. 

Held,  no  Tarianca :  for  that,  in  aa 


k 


HIGHWAY. 
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meni  against  a  parish,  it  was  not  material 
whetber  the  way  was  immemorial  or  not ;  and 
the  antiquity  of  the  road  was  not  so  averred 
ia  the  indictment  as  to  become  an  essential 
part  of  the  desoription. 

It  appeared  further  that  the  way  from  T.  to 
K.  referred  to  in  the  indictment  led  from  T. 
into  the  turnpike  road  from  Buckingham  to 
Brackley ;  then  lay,  for  a  short  distance,  along 
that  road ;  and  then  branched  olf  (o  £.  This 
was  the  direct  way  between  T.  and  £. 

Held,  that  the  way  was  properly  described 
as  from  T.  to  £.     Jiegina  ▼.  Tunee9ton,    109 

2.  Description  of  termini ;  intervening  portion 
of  turnpike,  109.     Ante,  1. 
IV.  Indictment  for  obstructions  and  nuisances. 

1.  By  illegally  continuing  a  toll-gate,  412. 
Post,  VIIL 

2.  By  making  tram  way  across  a  highway. 

By  Act  of  Parliament,  an  ancient  highway, 
running  over  land,  the  property  of  S.,  was 
made  turnpike.  On  each  side  of  the  road, 
after  the  passing  of  the  Act,  collieries  were 
worked  by  S. ;  and  he  had  fV-om  time  to  time 
made  railways  and  tram  roads  across  the 
highway,  for  conveyance  of  the  coals  to  and 
from  the  collieries,  and  to  an  adjoining  navi- 
gable river.  After  the  passing  of  the  Act,  S. 
eon  tinned  one  of  the  former  tram  roads,  and 
made  new  rail  and  tram  roads  aeross  the  high- 
way for  the  same  purpose.  In  1  d(  2  G.  4,  a 
new  turnpike  Act  passed,  for  repairing  the 
same  highway.  After  the  passing  of  this  Act, 
S.  continued  one  of  the  former  tram  roads,  and 
made  new  rail  and  trai9  roads  across  the  high- 
way for  th  e  same  purpose  as  before.  By  a  clause 
in  this  Act,  a  penalty,  recoverable  on  summary 
conviction,  was  imposed  on  any  ^lerson  who 
should  make  any  rail  or  tram  road  upon  or 
across  the  said  turnpike  road  **  without  the 
consent  of  the  trustees,  or  legal  authority," 
or  should  continue  such  rail  or  to^am  road 
after  such  consent  should  be  withdrawn.  On 
an  indictment  against  6.  for  a  nuisance  in 
making  and  continuing  one  of  his  said  railroads 
after  the  passing  of  the  last-mentioned  Act, 

Held  that  such  making  and  continuing  were 
an  indictable  nuisance,  and  that  no  inference 
to  the  contrary  eonld  be  drawn  from  the  facts 
of  the  ease,  on  the  words  of  the  last  Act. 

To  do  the  work  complained  of,  the  turnpike 
road  was  dug  into,  but  filled  up  again,  and 
restored  to  its  former  state,  except  that  the 
rail  or  tram  road  remained,  forming  a  groove 
of  wood  adapted  to  the  wheels  of  carriages, 
and  which  groove  was  sunk  in  the  road,  and 
did  not  anywhere  rise  above  its  level : 

Held,  after  a  general  verdict  of  Quilty, 
that  the  Court  could  not  (on  a  special  case 
empowering  them  to  draw  inferences  as  a 
jury)  pronounce  the  injury  created  by  these 
works  too  slight  and  uncertain  to  be  a  subject 
of  indictment.    Mtgina  v.  CkarUaworth,  1012 


3.  Building  bridge  partly  in  bed  of  navigable 
river,  1022.     Bridob,  L 

4.  Nuisance  or  not,  when  a  question  for  the 
Jury,  1022.    Bunoa,  I. 

V.  Variance. 

What  failure  of  proof  does  not  constitute,  109. 
Ante,  IIL  1. 

VI.  Streets. 

Powers  in  improvement  acts,  681.    Strect,  I. 

VII.  Turnpike :  sitaation  of  toll-gates. 
Prohibition  to  erect  or  continue  within  a 

tpwn. 

A  local  and  personal  act  (3  A  4  Viet.  c. 
zzzvL)  created  trustees  of  certain  tompike 
roads,  which  were  described  by  definite 
points,  tome  in  the  town  of  T.  The  aot  was 
to  be  in  operation  for  thirty-one  yean.  Sect. 
27  enacted  that  it  should  not  be  lawful  for  the 
trustees  to  continue  or  erect  any  turnpike  or 
toll-gate  across  the  said  roads,  in  the  towuf 
of  T.  and  W.,  or  in  any  other  town  through  or 
into  which  the  said  roads  might  pass  or  be 
made.  Held,  on  Indictment  for  erecting  and 
continuing  a  turnpike  gate  within  the  town 
of  T.,  and  iasue  joined  upon  a  plea  of  Not 
guilty : 

1.  That  the  jury  were  rightly  directed  that 
the  word  "  towns"  was  to  be  understood  in  a 
popular  sense,  as  a  congregation  of  houses, 
and  they  were  to  consider  whether  the  spot 
where  Uie  gate  stood  was  surrounded  by 
houses  so  reasonably  near  that  the  inhabit- 
ants might  fairly  be  said  to  dwell  together. 

2.  That  a  gate  was  unlawfully  built  or  con- 
tinued which  stood  across  the  road  within  the 
town  of  T.  as  constituted  for  the  time  being ; 
and  that  the  enactment  was  not  confined  to 
the  town  as  constituted  at  the  time  when  the 
act  passed.     Regina  v.  CoUle,  412 

IX.  Old  highway  made  turnpike. 

When  penalties  on  certain  things  done  with- 
out consent  of  trustees  raise  no  inference 
of  right  at  common  law,  1012.   Ante,  IV.  2. 

X.  Obstructions. 

1.  By  execution  of  works  under  a  statutory 
power,  586.    Compamt,  XXL  1. 

2.  Injuries  so  slight  as  not  to  be  a  nuisanee, 
1012.    Ante,  IV.  2,  1022.    BaiDax,  L 

XI.  Bailway  crossings. 

Obligation  on  company  to  keep  gates  shut, 
610.    Kailwat,  V.  1. 

HOUSE. 

Pulling  down  whilst  inhabitant  actually  present 
in  it,  646.    Common,  I.  1. 

HUSBAND  AND  WIFE. 
I  Baboh  ahd  Fkhb. 
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ILLEGALITT. 


INSURANCE 


ILLBOALITT. 

L  Refusal  to  iDfer,  299.    Poob,  IX.  1. 

II.  Illegal  oonTeyanoo  of  panpera,  299.    PooBy 
IX.  1. 

IIL  Gaming  eonsideration,  423.    Bills,  IV.  1. 
IV.  See  aho  Fraud. 

IMPOSSIBILITY. 

L  To  pexform  etatatory  eontraet»  19,  28,  864, 
886.    Railway,  I.  VL 

IL  Indnoed  by  party's  own  aet,  951.    Dstisk, 
ILL 

lifPRISONMENT. 

L  CoDseqnenees. 

When  not  a  break  of  resideneo,  404  Poob, 
IX.  S. 

II.  In  partionlar  Instanoei. 

1.  Under  Mniiny  Aet  and  artldes  of  war,  48. 
Brlistmmt,  L  1. 

2.  Under  oreditor's  oertificate,  836.  Bahk- 
BUPT,  IIL  1. 

IKDKJiNITY. 

Power  to  indemnify,  290.    BAVsna  Compaitt, 
LL 

UmiCTMEKT. 

L  Time  of  preferring. 
Constniotion  of  limitation  daoses,  832.    Cob- 

SPIRAOT,  L 

IL  OiTenees  at  common  law. 

1.  Conspiracy  to  defeat  the  proTisions  of  a 
statate,  832.    Coksfibaot,  I. 

2.  Building  bridge  partly  in  bed  of  naTigable 
river  so  as  to  l)e  an  obstraetion,  1023. 
Bbibob,  L 

in.  Statutable  offences. 
Effect  of  repeal,  832.     Corspibact,  L 

IV.  In  particular  instances 

For  conspiracy  to  remove  goods  from  honied 
warehouse,  832.     Covspibact,  L 

V.  Descriptive  averments. 

1.  "  Other  persons"  to  the  Jurors  nnknown, 
8.32.    Gomspiract,  I. 

2.  Antiquity  of  road  when  not  an  essential 
part  of  description,  109.    Hicbwat,  IIL  1. 

3.  Termini  of  highway,  when  properly  de- 
scribed, 109.    Hiohwat,  IIL  1. 

VL  Surplusage. 
What  may  be  rejected,  109.  Higbwat,  III.  1. 

VIL  Evidence. 
Where  it  is  left  in  doubt  who  is  the  co-con- 
spirator, 832.     CoxsPiRACT,  L 

INFERENCE. 
I  Offacl»299.    PooB,IX.  L 


IL  Of  fraud  and  fflegaHty.    Fbaud.   Iuj . 
OAurr. 

IIL  See  also  Pbbsumptiob. 

INFORBLLTION. 
Limitation  of  time  for,  832.    GonpiBACT,  I 

INHABITAKCY. 
See  RssiDBircB. 

IKJUBT. 

L  When  too  slight  to  bo  a  nuissoee,  1012. 
HiOBWAT,  rV.  2. 

IL  Lands  injuriously  affected,  912.    CoMrAsrr, 
XVIL3. 

INSOLVENT. 

L  Protection  from  debts. 

Insolvent   surety:    acendng  arrears,  189. 
Arbuitt,  1. 

IL  Pleading. 

Plea  of  debt  eontraetod  bofore  petition,  189. 
Ahwitt,  I. 

m.  Practiee. 
When  no  ground  for  diseharge  of  peramptoiy 
undertaking,  804.    UaDBBTAKisa. 

INSURANCE. 
L  Contract,  gonorally. 

1.  What  it  is,  128, 15S.     Port,  IV.  L 

2.  Effect  of  contract  to  pay  ont  of  a  particsilar 
fund  only,  925.    Acnov,  1. 1. 

3.  Insurance  by  a  corporation,  925.  AcnoXi 
LL 

IL  Policy:  generally. 

1.  Distinction  between  timo  and  TOTagt 
insurances,  128.    Poet,  IV.  L 

2.  Assured  when  snflleiently  designated  i» 
sue  on  a  policy  by  deod  poll  effected  is 
name  of  broker,  925.    Acnov,  L  L 

IIL  Policy :  warranties  generally. 

What  amount  to  eonditiona,  128, 158.  PoM, 
IV.  L 

IV.  Policy :  implied  warrant  of  seaworthiaeii. 

1.  Difference  between  timo  and  voyage  is* 

surances. 

Held  by  the  Court  of  Qneen's  Bench,  thst, 
on  insurance  of  a  ship,  there  is  no  diffcreaec, 
as  to  the  implied  warranty  of  seawortbiocM, 
between  a  time  policy  and  a  policy  on  voj- 
age;  and  that,  in  the  ease  of  a  time  poticj, 
the  warranty  takes  effect  ftt>m  the  time  named 
in  the  policy  for  commencing  the  risk,  wher- 
ever the  ship  may  be,  or  howerer  situated: 
and  therefore  that,  If  at  tho  time  lized  fer 
commencing  the  risk,  the  ship  is  at  sea,  tiK 
aesurcd  warrants  that  she  is  then  fit  for  sta. 

Held  by  the  Court  of  Esehoqner  Chamber, 


mSUBANCE. 


JURY. 


1077 


reTOTting  the  jadgment  of  the  Qneen'i  Beneh, 
tiuit»  on  a  time  polley,  there  is  not  an  implied 
wemntj  that  the  ship  is  seaworthy  wbererer 
slie  may  be,  or  however  situated,  at  the  oom- 
menoement  of  the  risk ;  hot  only  that  she  is 
seaworthy  so  &r  as  the  assured  eould  provide 
for  her  being  so  when  the  rislc  commeneed : 
e.  g.y  if  she  was  in  a  port  at  the  time,  that 
she  was  in  a  proper  oondition  for  such  a  port : 
if  at  sea,  that  she  was  seaworthy  when  the 
partieular  voyage  commeneed :  the  term  **  sea- 
worihy,"  in  a  poliey  for  time,  as  in  a  voyage 
■  policy,  implying  not  neeessarily  fitness  to  go 
to  sea,  but  fitness  to  enooonter  the  haiards 
of  the  situation  in  whioh  she  is  plaeed  when 
the  risk  attaches. 

Held,  by  both  Courts  (after  verdict  for  de* 
fendant),  a  good  plea,  to  a  declaration  on  a 
time  policy,  that  the  ship  wis  not  "seawor- 
thy"  at  the  time  when  the  oondition  of  sea- 
worthiness attached  (assuming  sneh  time  to 
be  properly  pointed  oat) :  the  term  **  seawor- 
thy'' being  soflioiently  definite,  thoagh  it 
admits  of  a  modified  application  according  to 
the  sitoation  of  the  ship  ai  the  time  in 
qnestion.    SmaU  v.  Oibion,  128 

%  Meaning   of  the   word   MotoorfAy,  128. 
Ante,  1. 

V.  Total  loss. 
Pleading  and  verdiot^  925.    Aonov,  L  1. 

INTENDMENT. 

In  favoor  of  a  declaration,  669.    Destbxss, 
UL2. 

INTEBB8T. 

Of  Jadlcial  oflicers. 

1.  Of  nnder-sheriff  in  compensation  cases, 
639.    COMPAHT,  XVIIL  1. 

2.  Of  under-sherilT  in  prosecutions  by  indict- 
ment.   AnonymoM,  641. 

INTERLINEATION. 
Bee  Altbkatiov. 

INTERPRETATION. 

I.  Interpretation     clauses,    689.       CovPAmr, 
XVIII.  1. 

H.  See  also  CoxsTRUonoir. 

INVENTION. 
See  DatiGii. 

IRELAND. 

Commission    to   examine   witnesses   in,  375. 
Wmcxst,  L  1. 


IRREGULARITY. 

I.  How  available. 
Not  by  plea,  344.    Company,  XIIL  1. 

VOL.  XVI. — 84 


IL  Waiver. 

By  acting  under  irregular  order  and  com- 
mission, 875.    WrmnsB,  L  1. 

ISSUE. 

I.  Divisibility,  546.    Comroir,  I.  I. 

II.  On  claim  of  right  by  user,  546.    Commov, 
LI. 

JOINDER. 

Of  parties,  925.    AcnoH,  L  1. 

JOINT  STOCK  COMPANY. 
Bahkiho  Compart.    CoMPArr. 

JOINT-TENANTS. 

Severanee  by. 
EiTect  on  right  to  distrain  for  rent,  636.    Dia* 

TRBBt,  IL 

JUDGE. 
I^  Power  as  to  inferior  ofileen. 

Appointment  of  deputy  protbonotaiy,  258. 
Palacb  Coubt. 

n.  His  discretion  when  not  interfered  with. 
On  points  of  practice,  805.    Evidbmcx,  L 

JUDGMENT. 

L  Finality. 

1.  Of  sequestration  by  bishop,  162.    C1.IBOT, 
L  1.    198.    Bbkbtick,  L  1. 

2.  Of  refusal  of  bankrupt's  oertifieaie,  836. 
Babkbupt,  III.  h 

8.  Of  colonial  judgments,  717.    Colcxibs, 
LL 

IL  Setting  aside  a  regular  judgment  when 
necessary  before  rule  for  new  trial  heard, 
117.    Nbw  Tbiai.. 

IIL  Colonial  jndgtkients.    See  717,  CoLOXXBSy 
LI. 

JUDICIAL  NOTICE. 
See  NoncB. 

JURISDICTION. 

L  Generally. 

1.  Distinction  between  the  form  of  the  charge 
and  the  truth  of  it,  48.     Eklistmbxt,  1. 1. 

2.  Concurrent^  1005.    Poob,  IV. 

II.  Showing  on  face  of  proceedings. 

1.  In  proceedings  to  compel  residence,  161. 
Clbbot,  L  1. 

2.  Judicial  notice  of  city  being  a  county  of 
a  city,  908.    NoncB,  L  1. 


JURY. 
L  Process. 

Course  of  proceeding  where  under-sheriff  is 
interested,  539,  541.    Compaxt,  XVUL  1 

Sk2 
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JURY. 


LIVING. 


IL  Mil  take  in  swearing. 

Effect  of  peraon  not  Bummoned  serring  by 
mistake. 

On  the  trial  of  a  epeeial  Jury  cause,  when 
the  names  of  the  special  jurymen  who  had 
retired  to  consider  their  verdict,  were  called 
over  on  their  retom  into  Conrt,  it  was  disco- 
rered  that  a  person,  on  the  impanelling  of 
the  jury,  summoned  as  a  special  jaryman  on 
anoUier  cause,  had  answered  by  mistake  to 
the  name  of  a  jaryman  summoned  for  the 
cause  on  trial ;  and  had  served  In  his  stead. 
The  defendant  then  objected  to  take  the  ver- 
dict of*  the  jury  so  impanelled;  the  plaintiff 
insisted  on  taking  it ;  and  they  gave  their 
rerdict  for  the  plaintiff. 

Held  a  mistrial,  as  the  objection  was  taken 
before  verdict;  and  that  there  must  be  a  ve- 
nire de  novo.  Doe  dem.  Earl  Aahbumkam  ▼. 
Michael,  620 

II L  Questions  for. 

1.  Malice,  when  not,  808.    Dbpajiatiok,  1. 1. 

2.  Nuisance  or  no  nnisanee,  1023.    Bridob,  L 
8.  Necessity  of  land  for  purposes  of  company, 

626.    CoHPAKT,  XVL  1. 

JUS  lERTIL 

Mutual  fraud  upon  a  third  party,  689.    Com- 
posmoH,  L 

JUSTICE  OF  THE  PEACE. 

I.  For  a  county  of  a  city,  008.    Notice,  I.  1. 

IL  Police  magistrate.    Mbtropolxtait  Policb. 

IIL  Allowance    of  parish   indentures,    1005. 
Poor,  IV. 

LACHES. 

Of  landowner,  864,  886.    Railwat,  VI. 

LAND. 

I.  Purchase  of  by  railway  company. 

Eights  before  conveyance,  796.  Cohpaitt, 
XIX.  1. 

II.  Interest  in. 

1.  What  is  an  interest  in  land  as  distingnished 
f^om  a  mere  license,  539.  Compaht, 
XVIIL  1. 

2.  Pleading  an  interest  in,  539.  Compaht, 
XVIII.  1. 

IIL  Of  street,  681.    Stbbbt. 

LANDLORD  AND  TENANT. 
Landlord's  remedies:  distress  for  rsnt.    Dxi- 

TRBSt. 

LANDS  CLAUSES. 
See  Compaht. 

LAND  TAX. 
L  Principle  of  assessment  within  the  division. 


According  to  the  real  value. 

Commisrioners  of  land  tax,  w.<dng  aad«r 
Stat.  38  G.  3,  c  5,  are  bound  to  assesi  tb« 
amount  chargeable  on  the  division  for  wUek 
they  act  aeoording  to  the  real  value  of  tta 
assessable  property  for  the  year;  and  they 
are  not  justified  in  retaining  an  assiiwuat 
which  has  been  in  use  many  years,  and  after 
changes  in  the  value  of  property,  SBerelj 
because  the  making  of  a  new  estimate  wosld 
be  difficult  and  require  expenses  for  which 
they  do  not  possess  funds. 

QwBre  whether  the  Court  would  graaU 
mandamus  calling  on  the  Commissioaen  to 
meet  and  make  an  equal  assessment  for  the 
year,  according  to  the  best  of  their  jodgmeDt 
and  discretion,  on  a  suggestion  that  they  bed 
made  their  assessment  on  an  old  and  dispro- 
portioned  estimate,  though  requested  by  to 
inhabitant  of  the  division  pajring  land  tu 
to  reduce  the  assessment  on  his  district  to  as 
equal  pound  rate :  the  Commissionets  dspof- 
ing  in  answer  to  the  rule  nisi  for  a  nandamsk 
that  they  had  made  the  assessment  for  the 
year,  and  made  it  according  to  the  beit  of 
their  judgment  and  discretion.  Befiea  v. 
Commieeioture  of  Land  Tax,  8Sl 

n.  Remedies  for  improper  assessmant  by  eosi- 
missioners. 

Whether  mandamns  will  lie,  38L    Ante^  L 

LEASE. 
When  not  an  encumbrance,  951.    Dsvisx,  IL  1 

LEGISLATURE. 
Colonial,  717.    Coloribs,  L  1. 

LIBEL. 
DoCsmatory.    DBPAMAnov. 

LIBRARIES. 
Subscription :  rateability,  472.    Poor,  IL  i. 

LIEN. 

Of  vendor,  on  dishonour  of  bills  given  in  pay- 
ment, 941.    Vrboobs,  X.  2. 

LIMITATION. 

L  Of  time  for  prosecutions. 
Clause   in    act  how  construed,  833.    Cov- 

8PIBACT,  L 

n.  Of  actions:  stot  21  Ja.  1,  c.  16,  a  3. 
Plea  of  to  action  on  by-law,  765.    By-Law. 

LITERATURE. 

Exemptions  from  rating,  449,  462, 473.    PoM» 
IL 


LIVING. 


See  Bbrbpicb. 


LONDON. 


MINUTE. 
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LONDON. 

aty  of. 
Chartend  companieB,  705.    Bt-Law. 


LORD'S  DAY. 


Sm  Svvdat. 


LUNATIC  ASYLUM. 
Sdo  Poor. 

MAGISTRATE. 
See  JnsTicK  op  tbb  Pbacb.    Mbtbgpolitav 

POUCJE. 

MAIL. 

Obligation  of  railway  company  to  carry,  984. 
CAaBlBK,  L  1. 

MALA  FIDES. 
In  endoniog  billa,  244.    Bills,  XI. 

MALICE. 

I.  When  it  need  not  be  alleged,  669.    Dis- 

TRC88,  IIL  2. 
IL  When  a  question  for  Jary,  308.    DxrAHA* 

VKHI,  L  1. 


MANDAMUS. 

I.  Writ 
Bad  for  mandatory  part  going  beyond  the 

legal  obligation,  19.    Railway,  I. 

II.  Botum. 

1.  Impossibility,  19,  28.  Railway,  I.  864, 
886.     Railway,  VI. 

2.  Doonments  brought  before  the  Conrton, 

781.     COMPBlfSATIOir,  II.  1. 

3.  Want  of  fnnde,  864.    Railway,  VI.  1. 

IIL  In  particolar  instanocs. 

1.  To  repay  money  borrowed  under  the 
Church  Building  Acts,  1.  Cbdrch  Build- 
Uf«  Acts,  L 

2.  To  make  bridge  and  road  at  delineated 
inclination,  19.    Railway,  L 

S.  To  pay  proportional  part  of  statutory 
annuity,  857.    Avruity,  II.  1. 

4.  Whether  to  commissioners  of  land  tax  to 
exercise  discretion,  381.    Land  Tax,  1. 

5.  To  mayor,  tc,  to  executo  compensation 
bonds,  781.    Compxhbatiox,  II.  1. 

6.  To  purchase  lands  and  complete  deviation, 
864.    Railway,  VI.  1. 

7.  To  complete  line,  886.    Railway,  VL  2. 

IV.  Imposing  terms. 

The  refunding  prerions  oTcrpayments  when 
not  made  a  condition,  357.    Ahxuity,  IL  1. 

V.  Laches. 

Of  applicant,  886.    Railway,  VL  2. 


MANUFACTURE. 
Registration  of  designs.    Dxsiqx. 

MARINE  INSURANCE. 
See  Iksuramce. 

MASTER  AND  SERVANT. 

L  Duties  of  master. 
As  to  dangerous  parts  of  bis  premises,  326. 
Duty,  I. 

n.  Privileged  communication,  808.    Dxfaha- 
Tiox,  L  1. 

MATERIALITY. 

Of  fraudulent  misrepresentation,  689.    Com- 
position, 1. 

MAXIMS. 
L  Expedit  reipublicn  ut  finis  sit  litium,  717. 

COLONIXt,  L  1. 

IL  Transit  in  rem  Judicatam,  717.    Colonixs, 

LI. 
IIL  Audi  alteram  partem,  162.    Clergy,  L  1. 

IV.  QuodlH>et  aceessorium  sequitor  nataram 
sol  principalis,  449,462,472.    PooR,n. 

V.  Falsa  demonstratio  non  nocet,  181.  De* 
VISB,  I. 

VL  Cerium  est  quod  cerium  reddi  potest,  89, 
100.    QuARANTXE,  1. 925, 938.    Action,  L  1. 

Vn.  Expressio  unius  est  exdusio  alterius,  19, 
31,  961.  Railway,  I.  VIIL  1,  82,  46. 
Municipal  Corporation,  IIL 

Vin.  Ca?eai  emptor,  280.    Contract,  V.  L 

IX.  Simplex  commendatio  non  obligat;  in 
Small  ▼.  Gibson,  157. 


MEMORANDA. 
Page  739. 

MERGER. 

Effect  of  colonial  judgment  in  this  respect,  717« 
Colonies,  L  1. 

METROPOLITAN  POLICE. 

Powers  of  single    magistrate,  allowance   of 
parish  indentures,  1005.    Poor,  IV. 

MILITIA. 
Page  48.    Enlistment,  L  1. 

MINISTERIAL  ACTS. 
Granting    creditor's   oertifioato,  836.     Bank- 


rupt, IIL  1. 


MINUTE. 


Comparison  of  with  the  order,  781.    Covpbnsa- 
noN,  IL  1. 


1080     MISAPPLICATION. 


MUNICIPAL  CORPORATION.  ^ 


HISAPPLICATIOir. 
Distingnished  from  nnaathorUed  pAyment  82. 

MUHICIPAL  COUPOBATEOV,  ILL 

MISDESCRIPTION. 

tloe  DCSCRXPTXON. 

MISREPRESENTATION. 
Page  689.    Compobitiov,  L 

MISTAKE. 
Of  Uw :  payments  In,  857.    Anruirr,  U.  1. 

MISTRIAL. 
Mif  take  dif  covered  before  rerdieti  620.    Jubt, 

n. 

MONET  HAD  AND  RECEIVED. 

Action  for. 
By  principal  againet  discharged  deputy  for 
fees,  268.    Palacb  Court. 

MONET  LENT. 
Action  for. 
By  enstomer  against  loanker,  560.    Bahkbb, 
LI. 

MONITION. 
To  enforce  residence,  162.    Clbbot,  L  L 

MOTION. 
Notice  of  intention  to  moTe,  117.    Nbw  Trial. 

MUNICIPAL  CORPORATION. 

L  Election  of  oonncillors. 
Residence  of  party  Toted  for;  inaecnrate 
description     distinguished    from    wrong 
statement 

Quo  warranto  for  exercising  the  ofllee  of 
councillor  in  the  borough  of  C.  Plea :  That 
the  burgesses  elected  defendant  by  the  greater 
number  of  Totes. 

Replication :  That  the  burgesses  who  Toted 
for  defendant  roted  by  delivering  papers  in 
which  defendant's  place  of  abode  was  stated 
to  be  "  Qonville  Place  in  the  said  borough ;" 
whereas  his  place  of  abode  was  Newmarket 
Road  in  the  said  borough,  and  not  G.  P.; 
and  that  G.  P.  was  not  the  same  place  as  N. 
R.  Held  good,  on  demarrer  to  the  rejoinder, 
as  showing  a  substantial  non-compliance  with 
sect  32  of  stot  6  A  0  W.  4,  c.  76,  and  not  a 
mere  inaecuracy  of  description  within  sect 
142;  and  it  l>eing  therefore  unnecffMary  to 
Bllegi  that  the  description  was  not  such  as  to 
be  commonly  understood. 

Rejoinder.  That  G.  P.  had  been  the  place 
of  abode  of  defendant  for  a  long  period  of 
^ime,  and  until  a  short  time  before  the  eleo- 
tion,  and  was  at  the  time  of  the  election  com- 1 


monly  understood  to  be  his  plaee  of  abode ; 
and  that  the  description  of  defendant  by  the 
Christian  name,  surname,  place  of  abode, 
and  description  of  defendant,  in  the  voting 
papers,  was  such  as  to  be,  and  as  then  was, 
commonly  throughout  the  borough  under- 
stood as  a  description  of  defendant  by  Christ- 
ian name  and  surname  with  his  plaee  of  abode 
and  description.  Held  bad,  on  demurrer; 
section  142  requiring  that  the  description  not 
only  of  the  person  but  of  the  place  should  bo 
such  as  to  be  commonly  understood,  and  the 
record  showing,  not  an  inaccurate  description 
of  the  real  place  of  abode,  but  a  statement 
of  a  place  which  was  not  the  place  of  abode. 
Rtgina  v.  Coward,  819 

IL  Committees  of  oounciL 
Orders  by,  for  payment  of  money,  82.    Post, 
UL 

m.  Town  clerk. 
Business  not  covered  by  his  salaiy. 

The  council  of  a  borough  passed  a  resolu- 
tion prescribing  the  duties  of  the  town  derk, 
and  fixing  his  salary  for  the  discharge  of 
suoh  duties  at  250/.  Among  other  functions, 
he  was  "  to  act  as  the  professional  adviser  of 
the  mayor  and  council  in  the  business  of  the 
council."  And  he  was  to  '*be  paid  the  usual 
professional  charges  for  conducting  or  oppos- 
ing bills  in  Parliament,  conducting  actions  or 
suits  at  law  or  in  equity,  and  preparing  leaaes, 
conveyances,  or  securities ;"  and  to  "  be  paid 
all  travelling  and  other  expenses  out  of 
pocket."  A  town  clerk  (being  an  attorney) 
was  appointed  after  the  passing  of  this  re- 
solution. 

Payment  of  a  borough  rate  being  resisied 
by  a  township  within  the  borough,  with  an 
intimation  that  the  overseers  would  not  pay 
anything  except  under  legal  obligation,  the 
council  directed  their  finance  eommitteoto 
take  such  proceedings  as  they  might  deem 
expedient  for  enforcing  payment  and  main- 
taining the  valid  ity  of  the  rate ;  the  committee 
were  likewise  authorised  to  give  bonds  of 
indemnity  to  overseers  and  others  employed 
in  the  collection.  The  committee  directed 
the  town  clerk  to  prepare  a  bond  of  indemnity 
to  the  overseers  of  the  above  township,  under 
counsel's  advice.  The  bond  was  prepared, 
and  objected  to  by  the  overseers.  The  town 
clerk,  under  the  direction  of  the  committee, 
went  to  London  and  attended  conferences 
between  counsel  for  the  overseen  and  for 
the  corporation,  with  a  view  to  an  arrange- 
ment Finally,  the  form  of  the  rate  was  al- 
tered ;  proceedings  were  taken  on  behalf  of 
the  council  to  compel  payment ;  and  the  imie 
was  levied.  The  town  clerk  then  delivered 
a  bill  to  the  corporation  including  charges. 
For  instructing  and  adviskng  with  counsel 
upon  the  bond  of  indemnity  and  upon  the 
forms  of  rates;  oorrespondenoe  and  confer- 
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eooes  with  the  lonoitor  for  the  OTeneen  oo  | 
Ihe  sobject  of  the  rmte ;  expenses  mad  loss  of  ' 
time  in  proceeding  to  London  for  the  purpose 
of  attending  th?  G0^erenee8,  in  adrising  on 
sereral  occftsions  with  eonnsel,  and  in  Jour- 
neys to  Wakefield  and  Manchester  for  the 
purpose  of  oonferring  with  the  clerks  of  the 
peace  and  town  clerks  of  those  boronghs  upon 
the  proper  forms  of  rates.  The  serrices  had 
been  performed  nnder  the  instmotions  of  the 
finance  committee.  The  committee  ordered 
payment  of  the  charges,  and  they  were  paid. 
On  certiorari,  bringing  their  order  before  this 
Court, nnder stat. IW.Aki  Viet o.  78,  s.  44 : 

Held  that  the  charges,  so  far  as  they  re- 
garded business  done  in  the  direct  course 
of  settling  a  dispute,  might  properly  be  al- 
lowed by  the  corporation,  as  not  covered  by 
the  Balai7  given  for  the  performance  of  the 
ordinary  duties  of  town  clerk.  And  that 
such  charges  were  payable  out  of  the  borough 
fund. 

Held  also  no  objection  that  the  order  was 
made  not  by  the  council  generally,  but  by 
a  finance  committee  having  their  sanction. 

Nor,  at  least  after  payment,  that  there  was 
no  retainer  under  seal  for  the  extra  services. 

The  Court,  after  these  rulings,  ordered  tbe 
bill  to  be  taxed  conformably  with  them,  by 
the  Master. 

Under  stot.  7  W.  4  A  I  Vict  c.  78,  s.  44, 
this  Court  is  not  obliged  to  disallow  payments 
actually  made,  though  the  charges  may  be  so 
far  irregular  that  payment  could  not  have 
been  enforced.    Rtgina  v.  Prtttf  32 

IV.  Orders  for  payment  of  money. 
1.  By  finance  committee,  83.    Ante,  IIL 
3.  For  business  done  without  retainer,  83. 

Ante,  III. 
3.  Disallowance  under  under  stat  7  W.  4  A 

1  Viet  e.  78,  s.  44,  when  not  obligatory, 

82.    Ante,  III. 

Y.  Borough  fbnd :  charges  on. 
Solicitor's  biU,  82.    Ante,  IIL 

YL  Persons  appointed  to  act  as  overseen  for 

eoUection  of  borough  rate. 

1.  Duration  of  ofiice,  623.    Surbtt,  L  1. 

3.  Liability  of  surety,  623.    Subbtt,  L  1. 
TIL  OlBoers,  generally. 

Who  are  not  annual  ofllc»riy  623.    Svbitt, 
LI. 

YIIL  Compensation. 
To  dismissed  oflloerB,  781.    Coxpsvsxtioh, 
ILL 
IX.  Forms. 
Rule  quashing  money  order  ••  to  party  in 
RtgiMk  V.  Prwt,  47,  n. 

MUSIC. 
Paf«  462.    Poon,  IL  2. 


MUTINY  ACTS. 
Page  48.    Ehustmbht,  L  1. 

NAME. 

L  Covenantee    when    snfliciently   designated 
though  not  named,  925.    Aonoir,  L  L 

IL  Allegation    of,    when    unneeessaiy,  218. 
Assault  I. 

NAViaATION. 

L  Obstruction  of  navigable  riven,  686.    Com- 
PAvr,  XXL  1. 

n.  A  cut,  when  It  is  a  pabUe  navigable  river, 
1023.    Bunas,  I. 

m.  Building  bridge  partly  in  the  bed,  1022. 
Bbioob,  L 

NBCS8SITT. 

For  taking  scheduled  land,  626.     Compaxt, 
XVLL 

NBGUQBNCB. 

L  Laches. 

L  Neglect  of  landowner  to  enforce  rights, 
526.    CoHPAKT,  XXL  1. 

2.  Of  sheriff  in  executing  fi.  fk.;  declaration, 
239.    BxBcvnoR,  L 

IL  la^iaTj  by. 

1.  Of  railway  company  in  conveying  oflleer 
of  the  Post  Ofiice,  984.    Cabbibb,  L  1. 

2.  Of  master  in  performance  of  his  dntiei 
towards  his  servant,  826.    Durr,  L 

3.  By  railway  company  in  eonstraeting  em- 
bankment, 643.     COHPAHT,  XVII.  1. 

NBW  ASSIGNMENT. 

That  acts  were  done  for  other  purposes  than 
those  authorised,  681.    Stbbbt,  L 

NEW  SOUTH  WALES. 
Page  717.    Colohibs,  L  1. 

NEWS  ROOM. 

SubiBcription. 
Rateability,  472.    Poob,  IL  4. 

NEW  TRIAL. 

Motion  alter  the  four  first  days. 

Effect  of  not  giving  notice. 

When  a  rule  nisi  for  a  new  trial  has  beea 
moved  for  after  the  four  fint  days  of  term, 
and  granted,  but  jadgmenthas  been  regularly 
signed  on  the  ground  that  notice  of  the  mo- 
tion was  not  given  pursuant  to  Reg.  Oen. 
Mich.  12  Vict,  the  party  obtafaiing  the  rule 
cannot  be  heard  in  support  of  it  whilst  the 
Judgment  stands.    Do«  dmn,  Wkitt^  v.  Oarr^ 
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NISI  PRIUS. 
Amendment  at    AKBHDXKaT. 

NON  ASSUMPSIT. 
What  may  be  given  in  evidence  under. 
Voidneas  of  contract,  229.    Goxpaht,  Z.  1. 

NON.RESIDENCB. 
Page  102.    CLBRar,  1. 1, 198.    BxirancB,  L  1. 

KOTE. 

Promiisory.    Bills  of  Bzchax«i  avb  Pro- 
masoBT  Nona. 

NOTICE. 

I.  JndieiaL 

1.  Of  a  eltj  being  alec  a  oonnty. 

Where  an  act  of  parliament  girei  Jarudio- 
tion  to  JDstiees  of  a  eonntj,  and  an  order  is 
made  under  it  by  jnitioee  of  the  county  of  a 
City,  which  eounty  and  City  are  co-eztenaive 
by  Btatate,  the  order  i«  valid  though  the  Jus- 
tieee  describe  themselves  merely  as  justices 
"  in  and  for  the  said  City."  For  the  Court 
will  take  notice  that  the  City  is  also  a  county. 

Bo  held  in  the  ease  of  an  order  for  past  and 
ftiture  maintenance,  Ac,  of  a  pauper  lunatic, 
under  stat  8  A  9  Vict  o.  126,  ss.  68,  62. 
S^na  V.  St.  Maurice,  908 

2.  Of  limits  eo-eztensive  by  statute^  908. 
Ante,  1. 

II.  To  show  cause. 

When  necessary,  162.    Clbbot,  L  I. 
IIL  When  not  necessary. 

Notice  to  bankrupt  of  application  for  a  ere- 
ditor's  certificate,  336.    Bahkbdpt,  IIL  1. 

IV.  Of  motion  for  new  trial,  when  neoessaiy, 
117.    New  Tbial. 

V.  Other  instances. 

By  landowner  to  company  to  take  the  whole 
of  a  close,  626.    Cohfaht,  XVI.  1. 

Of  gaming  consideration,  423.    Bills,  IV.  1. 

NUISANCE. 

I.  Injuries  too  slight  to  be,  1012.    Hiohwat, 
IV.  2. 

n.  Nuisance  or  not,  when  a  question  for  the 
jury,  1023.    Bbioob,  L 

III.  Tram  way  laid  across  a  highway,  1012. 
HlOHWAT,  IV.  2. 

IV.  Landowner  cannot  rtBtnt  power  of  eroat- 
ing,  1012.    HioeWAT,  IV.  2. 


NUMBER. 

When  not  merely  directory,  290. 
Compart,  1. 1. 


Bahkibo 


OBSTRUCTION. 

L  Of  highways,  navigable  riven^  Ac. 
WAT,  IV. 

IL  Abatement  of,  646.    Com ob,  L  1. 


HjSB. 


OCCUPIERS. 

Claim  of  immemorial  right  in,  646.    Cckvov, 
LL 

OFFICE. 

L  Pnblio  ammaL 

1.  Clerk   of  district  ehueh,  976.     Pooa, 
VILL 

2.  Annual,  623.     Subbtt,  I.  L 
IL  Appointment 

InvaUd  appointment  ratiiied  by  a«quieaecBoek 
976.    PooB,VILL 

OFFICER. 
L  I>eputy.    Dbputt. 
IL  Military,  48.    Ebustmbbt,  L  1. 

ORDER. 
L  Under  statutory  powers ;  generally. 
Donee  of  power  when  functus  otBeio;  amevd* 
ment,  781,  792.    Cohpbbsatiob,  IL  L 

n.  Jurisdiction. 

1.  Judicial  notice  of  justices  of  a  city  beiag 
justices  of  a  county  of  a  city,  908.  KoncB, 
L  1. 

2.  Of  metropolitan  police  magittrate^  I0A5. 
POOB,  IV. 

m.  Form. 

Description  of  justices,  908     Notice,  L  I. 
rV.  To  pay  money. 

L  On  a  contingency,  333.    Bills,  L 

2.  By  aooepting  bill  payable  at  a  baaker'i^ 
660.    Babkbe,  L  1. 

V.  In  bankruptcy. 

Of  refusal  of  certificate,  336.  Babkbitpt. 
IILL 

OUTER  DOOR. 
Page  264.    Distbbss,  IV. 

OWN  ACT. 

L  Landowner  neglecting  to  take  proper  stepf 
for  assessment  of  purchase-money,  626.  Com- 
PABT,  XVL  1. 

IL  Injury  to  cattle  straying  into  a  raflway,  610. 
Railwat,  V.  1. 

IIL  Admission  inducing  another  parly  te 
change  his  position,  660.    Babkbb,  L  L 

PALACE  COURT. 
Appointment  of  deputy  prothonotary. 
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By  the  charter  of  16  C.  2,  establishing  the 
Palace  Coart,  it  was  granted  that  there  shoald 
for  ever  be  an  office  of  the  Prothonotary  of 
the  Court,  and  an  officer  called  the  Protho- 
notary, to  make  oat  and  enrol  processes, 
pleadingR,  judgments,  Ac,  and  to  keep  the 
rolls  and  records :  and  the  King  granted  the 
office  to  W.  B.,  to  have  and  execute  the  same 
by  himself  or  by  his  sufficient  deputy  daring 
W.  B.*8  natural  life.  On  a  vacancy,  the 
Marshal  of  the  Household  was  to  appoint  the 
new  Prothonotary,  who  should  be  admitted, 
Ae.,  and  might  have  and  exercise  the  office 
during  his  natural  life  by  himself  or  by  his 
sufficient  deputy  or  deputies. 

The  Prothonotary,  in  1848,  reToked  by 
deed  the  appointment  of  his  deputy,  and 
appointed  another  by  deed.  The  Judge  of 
the  Palace  Court,  deeming  this  person  insuffl- 
eiently  qualified,  rejected  htm,  uid  himself 
appointed  the  party  previously  dismissed, 
who  had  not  ceased  to  act  and  to  receive  the 
fees  payable  to  the  Prothonotary.  He  had 
received  these  fees  while  in  office  under  the 
Prothonotary's  appointment ;  and  the  praotioe 
had  been  that  he  retained  part  and  paid 
over  the  rest  in  stated  portions  to  the  Knight 
Marshal,  the  Steward,  and  the  Prothonotary. 

In  an  action  by  the  Prothonotary  ag^nst 
this  deputy  for  money  had  and  received: 
Held: 

That  the  offices  of  Prothonotary  and  deputy 
Prothonotary  were  not  distinct,  and  that,  in 
the  absence  of  special  contract,  the  deputy 
acted,  and  received  fees,  on  behalf  of  the  Pro- 
thonotary. 

That  the  retention  of  fees  by  the  depnty  on 
his  own  account  must  be  ascribed,  not  to 
any  independent  right,  but  to  agreement 
between  him  and  the  Prothonotary. 

That  the  ProUionotary's  revocation  of  the 
appointment  determined  the  agreement  and 
the  deputy's  right  to  retain  any  part  of  the 
fees :  though,  if  be  unavoidably  continned  to 
perform  duties  on  behalf  of  the  Prothonotary 
he  might  perhaps  have  a  cross  claim  for 
remuneraUon. 

That  the  Judge  of  the  Conrt  might  refbse 
an  insufficient  deputy  nominated  by  the  Pro- 
thonotary, but  could  not,  of  his  own  autho- 
rity, appoint  another  deputy. 

The  Prothonotary,  seeking  to  recover  his 
share  of  the  fees  received  by  the  depnty 
before  the  dismissal,  and  all  the  fees  received 
afterwards,  delivered  the  following  particular: 

'<This  action  is  brought  to  recover  the 
amount  of  fees,  profits,  and  emoluments 
received  by  the  defendant,  as  deputy  protho- 
notary of  the  Palace  Court,  on,  from,  and  after 
the  20th  November,  1848,  to  the  commence- 
ment of  this  suit;  the  plaintiff,  who  is  the 
Prothonotary  of  the  said  Court,  having  on 
the  last-mentioned  day  revoked  all  or  any 


authority  of  the  defendant  to  act  as  such; 
aUo  the  amount  prior  to  the  said  20th  day  of 
November,  up  to  and  including  the  6th  day 
of  October,  1848.  The  plaintiff  does  not 
know  the  exact  amount  of  such  fees,  profits, 
and  emoluments,  but  the  same  is  in  the 
knowledge  of  the  defendant" 
Held,  CoLBRinoB,  J.,  dubitante,  a  sufficient 
'  particular  to  entitle  plaintiff  to  recover  both 
the  fees  due  to  the  Prothonotary,  as  such, 
before  the  revocation,  and  all  the  fees  re- 
ceived since  then.     Campbell  v.  Mewliit,  26S 

PARISH. 

L  Questions  arising  out  of  the  Poor  Lawa^ 
1005.    Poor,  IV. 

II.  What  district  not  a  parish  within  stat  58 
G.  8,  e.  45,  a.  59.  1.  Church  Boildino 
Acts,  I. 

III.  Indictment  against,  109.  Highwat,  IIL  I. 

PARISH  CLERK. 
Clerk  of  district  oharch,  975.    Poor,  VII.  1. 

PARTICULAR  OF  DEMAND. 

For  fees,  before  and  alter  certain  periods,  358. 
Palacs  Court. 

PARTNER. 

Liabilities  of  non-resident  partner  in  Colonial 
incorporated  company,  717.     Colomibb,  I.  1. 


PARTY. 


See  Action,  I. 


PATENT. 

L  What  may  be  the  subject  of. 
Whether   improved    form    of    bricks,    102. 
Designs,  I.  1. 

IL  Action  for  infringement 

Bad  plea  of  compromise  on  terms,  with  ex- 
cuse of  performance.    Accord. 


PAUPER. 


See  Poor. 


PAVING. 
Page  681.    Strbbt,  L 

PAYMENT. 
L  Effeetof. 
Irregular  charges  when  not  disallowed  after, 
32.    Municipal  Corporation,  III. 

n.  Unauthorised. 
Distinguished  from  misapplication  of  money, 
32.    Municipal  Corporation.  IIL 

in.  Mode  of. 
1.  In  bills  afterwards  dishonoured,  941.  Ybn- 
DORS,  X.  2. 
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PAYMENT. 


PLEADING. 


2.  Payment  in  form  of  expenses  sabstantiKlly 
inonrredi  971.    Poor,  XIIL  1. 

3.  Bj  banker  on  aceoont  of  customer,  560. 
Bavkbr,  I.  1. 

PAYMENT  INTO  COURT. 

L  Costs. 
Where  nothing  recoTered  beyond  the  ram 

paid  in. 

Debt  for  work  and  labour.  Pleas.  To  the 
whole  declaration  except  as  to  101.,  parcel, 
Ac,  Never  indebted :  As  to  lOL,  o^er  parcel, 
Ac,  payment  before  action :  As  to  the  10/. 
excepted  from  the  first  plea,  payment  into 
Court  of  102.  It.  in  the  ordinary  form. 

Replication,  joining  issue  on  the  first  plea, 
trayersing  the  second,  on  which  traverse  issue 
was  Joined,  accepting  the  money  paid  into 
Court,  and  praying  Judgment  for  plaintiff's 
costs  in  respect  of  that. 

A  Tcrdict  was  fbund  for  plaintiff  on  Nerer 
indebted  to  the  extent  of  10/.,  and  for  defend- 
ant on  the  plea  of  payment,  so  that  plaintiff 
recovered  nothing  beyond  the  money  paid 
into  Court.  On  a  rule  to  reyiew  the  Master's 
taxation  of  costs : 

Held,  that  plaintiff  was  entitled  to  the  costs 
as  to  the  caums  of  action  relating  to  the  10/. 
paid  into  Court,  up  to  and  including  the  pay- 
ment into  Court    Bumbelow  t.  Wkalley,  397 

IL  Bffectof. 
In  action  for  exeeniye  distress,  664,  669. 
DiSTBBSS,  IIL  2. 

PEACE. 

I.  Articles  of.    Articles  or  the  Peace. 

II.  Abatement  of  obstmotion  by  pulling  down 
house  whilst  inhabitant  ii  aetiaally  present  in 
it»  546.    CovMOH,  1. 1. 

PENALTIB& 
Debt  for. 
Pleading:  limitation  of  actions,  T65.    Br- 
LaW. 

PEREMPTORY  UNDERTAKING. 
See  Page  804.    Uxdebtakihq. 

PERFORMANCE. 

I.  General  allegation  ot 
What  may  be  trayersed,  638.    Ybbdobs,  T. 

IL  How  fitf  essential  to  a  plea  of  accord  and 
satisfaction,  1039.    Accobd. 

PIRACY. 
Of  registered  design.    Dbsxgb. 

PLACE. 
Neeeiiitjy  for  stating. 


In  order  and  commission  to  examine  wit* 
nesses,  375.    WrrirESS,  L  1. 

PLAN. 

Parliamentary,  not  binding  if  not  ineorpontcd, 
19.    Railway,  L 

PLEA. 
L  Generally. 
Matter  of  practice  cannot  be  pleaded,  344. 
CoMPAihr,  XIIL  1. 

IL  Pleas  in  particular  iastancei. 

1.  Plea  of  debt  contracted  before  petitico, 
189.    AK5Drrr,  L 

2.  Presenration  of  peace  on  shipboard  pleaded 
to  action  for  assault,  218.    Asbault,  L 

3.  Gaming  consideration,  423,    Biu^  IV.  1. 

4.  Denying  complete  registration,  432.  Cob- 
pant,  IL  1. 

6.  Thirty  years  user:  what  issue  raised,  M6. 
Com  BOB,  L  1. 

6.  Justification  in  execution  of  railway  works, 
586.    CoMPABT,  XXL  1,  96 L     Raulwat, 

vin.  1. 

7.  Plea  of  priyate  right  of  way,  990.  Wat, 
L 

8.  Compromise  of  the  action  on  terms  which 
defendant  has  been  always  ready  to  per- 
form, 1039.    AccoBD. 

III.  Nunquam  indebitatus. 
In  action  by  joint  stock  company:  docs  not 
put  in  issue  registration  or  certificate,  432. 
COMPABT,  IL  1. 

PLEADING. 
L  Proper  conclusiona. 

Replication  concluding  to  the  country  wkeze 
the  plea  ought  to  hare  ao  coB^ndedy  344. 
COMPABT,  XIIL  L  ^ 

II.  Onus  of  pleading. 

Affirming  or  denying  the  existence  of  tke 
fund  out  of  which  defendant  coyenAnts  to 
pay,  925.    Actiob,  L  1. 

IIL  Certainty. 

In  describing  dominant  tenement  99iL 
Wat,  L 

lY.  Ambiguity. 

Ia  pleading  an  agreement  as  an  accord  and 
satisfaction,  1039.    Accobd. 

Y.  Alternate  pleading. 
Indictment  bad  for,  832.    CoxBPiKAcr,  L 

YL  Names  of  persons. 

1.  Name  of  person  with  whom 
alleged  to  haye  been  fighting,  when 
terial,  218.    Assault,  L 

2.  When  unnecessary  to  excuse  the  not 
tioning  names,  218.    Absavlt,  L 
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3.  Dawriptioii  is  *'  other  penooa"  unknown, 

832.      COHSPIRACT,  L 

Vri.  DeioripUve  allogationfl. 
Kejection  of,  when  immftterial,  218.     As- 
sault, L 

VIIL  Authority  of  law. 

1.  What  is  a  trmTone  of,  539.  Cokpaht, 
XVIIL  1. 

2.  When  it  is  not  neeessary  to  allege  per- 
formanoe  of  preliminaries,  686.  Company, 
XXL  I. 

IX.  Matter  of  dnty,  how  to  be  shown. 
Bj  showing  the  faeti  that  raise  the  dnty,  328. 
Doty,  L 

X  Tide. 
DefeotiYe  title  not  aided  by  Yerdict,  546. 
CoMV oir,  L  1. 

XL  Matter  of  aggraYation. 
Charge  of  knoeking  pl^ntiff  down,  not  mere 
aggraYation,  218.    Assault,  L 

XIL  Rule  that  the  pleading  mnst  not  be  too 
narrow. 

1.  Beplieation  narrowing  the  issue  offered  in 
the  pleas,  when  admissible,  120.  Comm oir, 
ILL 

2.  Claim  of  right  thronghoat  district  com- 
prising L  i.  q.  ,*  traYorse  of  right  in  1.  L  q., 

120.     COMMOH,  IL  1. 

XIII.  Role  that  the  whole  mast  be  answered. 
Plea  to  charge  of  assanlt  omitting  the  knock- 
ing down,  218.    Assault,  I. 

XIV.  Traverse. 

1.  Of  matter  oomprised  in  an  allegation  of 
general  performance,  638.     Vbudors,  V. 

2.  Of  authority  of  law,  639.  Coxpaht, 
XVIIL  1. 

XV.  Construction  of  pleadings.     Cohstruc- 
tion,  VL 

XVL  Aider  by  Ycrdiot    Vbbmct. 

PLURALITIES. 
Bee  Page  198.    Bbxcfiob,  L  1. 

POLICJBL 
Metropolitan.    MaTROPOLiTAir  Pouoi. 
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L  OYcrseen  of  the  poor. 

Persons  appointed  to  act  as  oYerseers  for  the 
collection  of  borough  rates,  623.  Subety, 
LI. 

n.  Szemptions  from  rate :  buildings  occupied 
for  the  promotion  of  llteratore,  science,  and 
•  the  arts. 

VOL.  XVI. — 86  8 


1.  Partia.  ;Qcupation  by  tenants  paying  rent 

Poor  rate  was  assessed  on  port  of  a  build- 
|ng  ooeupied  by  a  Society,  the  rules  of  which 
declared  that  its  purposes  were  "  the  promo- 
tion of  literature,  science,  and  the  arts."  The 
Society  was  partly  supported  by  annual  ro- 
luntary  contributions,  and  had  obtained  a 
certificate  that  it  was  entitled  to  the  benefit 
of  Stat.  6  A  7  Vict  c.  36,  s.  1.  Objections  to 
tiae  claim  of  exemption  under  the  act  were 
raised  for  the  decision  of  this  Court  under  tho 
fbllowing  eiroumstanoes. 

1.  The  building  was  the  property  of  the 
Society.  The  part  in  question  was  occupied 
by  it  wholly  for  its  own  purposes :  the  rest 
was  let  to  tenants :  the  tenants  were  rated  in 
respect  of  their  own  occupations.  The  rents 
were  received  by  the  Society,  and  formed  part 
of,  and  were  applied  as,  its  general  funds : 

Held,  That  this  fact  did  not  affect  the  ex- 
emption from  rates  of  the  part  occupied  by 
the  Society. 

2.  The  Sodety  exhibited  on  the  premises, 
at  intervals,  works  of  art,  which  it  allowed 
to  be  sold  there.  The  Society  paid  the  car- 
riage of  such  works  of  art  as  were  sent  to  its 
exhibition  from  a  distance,  and,  on  the  sale 
of  such  of  these  as  were  sold,  received  five 
per  cent  on  the  price  to  defray  the  expense 
of  oairiage,  to  which  purpose,  however,  the 
receipt  was  not  adequate.  Strangers  were 
admitted  to  the  exhibitions  on  payment  at  the 
door. 

Held,  that,  the  exhibitions  appearing  to  be 
made  bouA  fide  with  a  view  of  promoting  the 
fine  arts,  the  receipt  of  money,  as  above,  in 
the  oouzse  of  such  exhibitions  did  not  affect 
the  exemption. 

S.  In  the  trust  deed  of  the  Society  was  a 
power  to  use  the  premises  **tor  the  imparting 
and  diffusion  of  education  and  knowledge 
oonsistent  with  the  general  purposes  of  the 
Institution." 

Held,  that  these  words  did  not  authorise 
the  use  of  the  buildings  for  the  difiUsion  of 
education  or  knowledge,  except  as  connected 
with  the  general  purposes  of  the  Institution, 
vis.  the  promotion  of  sftience,  literature,  and 
the  fine  arts ;  and  therefore  did  not  prejudice 
the  exemption. 

4.  The  trust  deed  of  the  Society  contained 
a  provision  that  on  its  dissolution  the  property 
should  be  sold,  and  the  proceeds  divided 
among  the  then  members. 

Held,  that  this  was  no  answer  to  tho  claim 
of  exemption :  the  provision  not  appearing 
by  the  case  to  be  a  pretext  for  accumulatioi.. 
Regxna  v.  Manekt^cTf  Ovtneert,  449 

2.  What  professional  arts  not  within  the  pur- 
poses :  United  Service  Institution. 

The  United  Service  Institution  was  main- 
tained  by  the  subscriptions  of  its  members,, 
chiefly  nsral  and  military  men,  and  consist* 
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ed  of  a  muienm  of  nfttaral  history,  enriositief , 
and  armour,  a  librarj,  a  leetare-room,  and 
roonu  for  meetings  of  its  members  and  for 
the  transaction  of  business.  It  was  established 
(aeoording  to  the  doed  of  trnst  by  which  its 
property  was  settled)  as  '^  a  central  reporitory 
for  objects  of  professional  art,  science,  and 
natdrsl  history,  and  for  books  and  documents 
relating  to  those  studies  or  of  general  informa- 
tion, and  the  deliyery  of  leetores  on  appro- 
priate subjects."  By  the  mles,  Its  members 
were  to  be:  Princes  of  the  blood  royal, 
ofBeers  of  the  army  and  navy  and  East  India 
Company's  serrice,  militia  and  yomanry. 
Lords  lieutenant  and  deputy  lieatenaats  of 
counties :  and  persons  who  had  retired  from 
the  abore  serrlces  and  capacities,  candidates 
for  commissions,  above  a  certain  age  and 
properly  recommended,  ciTil  functionaries 
attached  to  the  naral  or  military  departments, 
and  nary  and  army  agents,  were  admissible 
by  ballot  Eminent  persons  and  benefactors 
of  the  Institution,  not  within  the  above 
descriptions,  the  corps  diplomatique,  ladies 
contributing  to  the  Institution,  and  some 
other  classes  of  persons  (defined  by  the  rales), 
were  admissible  as  honorary  members.  Sub- 
scribers paid  H.  as  an  entrance  fee,  and  10«. 
yeariy.  Members  might  introduce  Tisiters 
to  all  the  rooms  except  the  library. 

On  appeal  against  a  poor-rate  assessed  on 
the  premises  of  the  Institution,  and  on  state- 
ment of  a  case  for  this  Court  showing  the 
abore  facts :  Held 

1.  That  the  benefits  of  the  Society  were 
not  so  limited,  in  respect  of  the  persons  ad- 
missible to  them,  as  to  prevent  its  coming 
within  the  exemption  of  stat  6  A  7  Vict  c.  36. 
But 

2.  That  <' Professional  art,"  and  the  other 
objects  of  the  Society  appearing  on  the  case, 
were  not  "  purposes  of  science,  literature,  or 
the  fine  arts  exclusively"  within  the  meaning 
of  the  statute. 

And  that  the  rate  was  well  laid.  Regina 
T.  Coekhum,  480 

8.  The  promotion  of  the  arts  only  incidental 
to  the  gratification  of  the  subscribers. 

A  Society  was  by  its  rules  declared  to  be 
instituted  **  exclusively"  for  "  the  promotion 
of  the  science  or  art  of  music  within  the  town 
of  M.,  by  ihe  giving  of  concerts  or  other  mu- 
sical performances  at  the  Concert  hall  now 
belonging  to  the  institution,"  The  hall  was 
occupied  for  the  purpose  of  giving  concerts, 
l4>  which  meml>ers  of  the  Society,  and  persons 
having  tickets,  which  members  had  authority 
to  give,  were  admitted.  These  concerts  were 
much  sought  after;  th^  music  was  of  a  high 
order ;  and  the  art  of  music  was  promoted  in 
consequence  in  M.  All  the  formal  requisites 
to  bring  a  society  wiUiin  sUt  t  k1  Vict  c. 
d6,  s.  1,  had  been  complied  with.    The  So- 


ciety were  rated  in  respect  of  their  oecopatioo. 
On  one  occasion,  before  the  tine  of  the  rate, 
the  Society  had  granted  the  use  of  the  lu!I 
gratuitously  for  a  concert,  the  proceeds  of 
which  were  given  to  a  charity.  The  Sessions 
on  appeal  oonfirmed  the  rate,  subject  to  a  case. 
Held,  that  the  casual  use  of  the  Concert 
hall  in  one  instance  for  a  purpose  of  charity 
before  the  rate  did  not  affect  the  claim  to  ex- 
emption :  But,  Held  that  the  Society,  though 
instituted  for  the  purpose  of  promotiBg  the 
fine  arts,  and  producing  that  effect,  was  cot 
exempt,  since  it  appeared  that  the  promotion 
of  the  fine  arts  was  not  the  primary  object  c-f 
the  Society,  but  only  incidental,  the  primary 
object  being  the  gratification  of  the  subsen- 
bers.    Regina  v.  Brandt,  463 

4.  Not  an  ordinary  subscription  news  room 
and  library. 

Premises  called  The  Portieo,  wen  held  in 
trust  for  a  society  consisting  of  th*  subscri- 
bers for  the  time  being,  during  such  time  ss 
they  should  continue  members,  pay  their  sab- 
scriptioDS  (2^  10s.  per  annum),  and  eonfbm 
to  the  rules.  Their  number  was  400.  Books 
and  newspapers  were  provided  out  of  the 
annual  subscriptions.  The  Portico  consisted 
of  a  library  of  15,000  volumes  on  scientific 
and  general  subjects,  for  referenee  and  for 
circulation  among  the  subscribers;  a  readia^- 
room,  containing  magazines,  reviews,  aad 
other  periodical  works;  and  a  naws-roooa,  ia 
which  were  the  newspapers,  gasettca»  reports 
of  the  markets,  notices  of  sales^  Ac 

Held,  that  the  Society  was  not  exempt,  b) 
stat  6  A  7  Viet  c.  36,  from  poor  rate  in  re- 
spect of  the  premises;  for  that  * 

1.  The  purposes  to  which  thej  were  appro- 
priated were  not  exclusively  porpoeca  of  sci- 
ence, literature,  or  the  fine  arts ;  and 

2.  The  promotion  of  these  was  not  the  pri- 
mary object  of  the  Society,  inasmuch  as  tb« 
use  of  tiie  premises  and  their  contents  vss 
confined  to  the  members  themselves.  Rtgi** 
V.  Oatkeli,  4T3 

5.  Charges  to  strangers  for  the  promotion  cf 
the  statutory  purposes,  449.     Ante,  t. 

6.  Provisions  in  the  trust  deed  for  the  use 
of  the  building  for  other  purposes,  449. 
Ante,  1. 

7.  Provision  for  division  of  proceeds  on  ulti- 
mate dissolution,  449.    Ante,  1. 

8.  What  educational  purposes  not  within  the 
exemption,  449,  460.     Ante,  1. 

9.  Not  where  benefits  limited  to  subscribe^ 
472.    Ante,  4. 

10.  The  promotion  of  music,  462, 467.  Ant^ 
8. 

11.  Accidental  use  for  a  different  puipese^ 
462.    Ante,  3. 

12.  Limitations  in  respect  of  persons  te  be 
benefited,  480.    Ante,  2. 
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HI  WorkhouBO. 
Whotber  part  may  be  used  as  a  lanatic  asjlum, 
971.    Poit,XIILl. 

IV.  Pariflb  apprentioei. 

Binding  into  a  liberty :  allowance  by  police 

magistrate. 

Under  the  Pauper  Apprenticeship  Acta,  66 
G.  3,  c.  130|  8.  2,  and  3  A  4  W.  4,  c.  63,  ss.  1, 3, 
and  the  Metropolitan  Police  Act,  2  A  3  Vict  c. 
71,  s.  14,  when  a  pauper  child  is  bound  appren- 
tice by  parish  officers  from  one  par:«h  into  ano- 
ther, both  within  a  city,  a  single  Metropolitan 
Police  Magistrate,  having  Jurisdiction  in  both 
the  city  and  the  coanty  wherein  it  is  situate, 
may  allow  the  indenture.  Hejfina  v.  St. 
GeorgCf  DlooiMbuiy,  1005 

V.  Settlement:  residence. 

Need  not  be  continuous,  446.    Post,  VI. 

VI.  Settlement :  by  estate. 
Intermittent  residence. 

If  a  person  having  a  sufficient  estate  within 
a  parish. is  actually  resident^  it,  be  is  settled 
in  that  parish,  provided  he  has  resided  there 
in  all  forty  days,  though  they  are  not  conti- 
nuous, and  he  has  been  in  the  interval  settled 
elsewhere.    Regina  v.  Knareahorough,      446 

V II.  Settlement  by  office. 

1.  Clerk  of  district  church. 

The  curate  of  a  district  ohnrch  in  the  town- 
ship of  A.,  established  under  stats.  58  Q.  3,  e. 
45,  and  59  G.  3,  o.  134,  dismissed  the  clerk 
of  the  district  church  and  appoiirted  T.  in 
his  stead.  T.  continued  to  act  as  such  clerk 
for  eight  years,  with  the  full  knowledge  of  the 
vicar  who,  during  that  time,  held  the  cure 
of  the  parish  in  which  part  of  the  district  lay. 
At  the  time  of  the  appointment,  the  vicar 
denied  the  power  of  the  curate  to  appoint ; 
but  be  took  no  further  or  subsequent  objection. 
Held,  on  appeal  against  an  adjudication 
of  T.'s  settlement  in  another  township,  that 
the  office  was  a  public  annual  office  within 
stot.  3  A  4  W.  A  M.  0.  11,  s.  6,  and  that  T. 
acquired  a  settlement  in  township  A.  Begina 
y.  0t99tt,  975 

2.  Invalid  appointment  ratified  by  acquies- 
oenoe,  976.    Ante,  1. 

VIII.  Removal  of  wife  to  maiden  settlement 

1.  Absence  of  husband  when  equivalent  to 
desertion. 

The  wife  of  a  seaman,  who  bad  no  settle- 
ment, beoame  chargeable  during  her  hus- 
band's absence  on  one  of  bi»ordlnary  voyages 
to  Calcutta.    Held: 

That  the  husband's  absence,  under  these 
circumstances,  was,  for  the  purposes  of  the 
wife's  removability,  equivalent  to  desertion, 
and  that  an  order  for  her  removal  to  her 
maiden  settlement  was  good. 

Although  he  had  partially  provided  for  her 


maintenance  during  bis  absence,  and  returned 
to  her  at  the  end  of  the  royage,  as  he  had 
done  after  previous  voyages,  resuming  his 
residence  with  her  in  the  removing  parish. 
Begina  r.  Sl  MatjUbone,  352 

2.  Effect  as  evidence  of  the  husband's  settle- 
ment, 352,  366.    Ante,  1. 

IX.  Five  yesrs  residence :  break. 
1.  Illegal  removal  by  parish  officer. 

A  woman  resided  with  her  husband  in  pa- 
rish M.  for  upwards  of  five  years :  he  obtained 
work  in  another  parish,  R.,  and  for  some 
weeks  generally  slept  in  R.,  but  had  his  fa- 
mily at  his  home  in  M.  He  died  at  R.  At 
the  time  of  his  death,  the  widow  was  with 
her  infant  family  at  B.,  on  a  visit  to  her 
mother  there,  but  with  an  animus  revertendi 
to  M.  She  returned  to  M.,  and  there  applied 
for  relief.  The  parish  officer  told  her  that  B. 
was  her  parish,  and  sent  her  to  the  railway 
in  the  parish  oart,  in  company  with  a  person 
who  paid  her  fare  and  saw  her  off  to  B.  She 
remained  in  B.  some  months,  and  then  re- 
turned to  M.,  from  which  she  and  her  family 
were  then  removed  by  order  of  two  justices  to 
B.  within  the  first  year  of  her  widowhood. 

On  appeal,  the  Quarter  Sessions  quashed 
the  order,  subject  to  a  case  stating  the  above 
facts. 

Held,  That  the  residence  at  the  time  of  the 
death  of  pauper's  husband  was  in  M.;  that, 
if  the  officer  of  M.  paid  the  pauper's  fare, 
and  assisted  her  in  removing  to  B.,  with 
intent  to  cause  her  to  be  chargeable  to  B., 
such  removal  was  illegal  under  stat  9  A  10 
Vict.  c.  66,  s.  6,  and  her  residence  in  B.  sub- 
sequent to  it  would  not  break  her  residence 
in  M. ;  if  he  had  not  that  intent,  her  resi- 
dence in  B.  would  be  a  break,  and  render  her 
removable  from  M.  within  twelve  months 
after  her  husband's  death.  But  the  Court 
refused  to  draw  any  inference  as  to  the 
intent  with  which  the  officer  acted ;  and  they 
sent  back  the  case  to  be  restated  on  that  point. 
Regina  r.  St,  MaryUhone,  299 

.2.  Intention  to  return,  299.    Ante,  1. 

3.  Not  by  imprisonment  for  non-payment  of 
a  fine. 

Under  stat  9  A  10  Vict  c.  66,  s.  I,  an  im- 
prisonment, out  of  the  parish,  in  default  of 
paying  a  fine,  upon  a  summary  conviction, 
does  not  break  the  residence  in  the  parish ; 
and,  if  there  be  on  the  whole  a  five  years'  re- 
sidence, without  reckoning  the  time  of  im- 
prisonment, and  the  residence  be  continuous 
with  the  exception  of  that  time,  the  resident 
is  irremovable. 

Where  a  case  is  stated  for  the  Court  under 
stat  12  A  13  Vict  o.  46,  s.  11,  and  argued  oc 
concilium,  the  counsel  supporting  the  order 
of  the  magistrates  is  entitJed  to  begin  and 
reply.     Regina  v.  ffolbeek,  404 
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X.  Widow's  year. 

What  u  ft  break.    Begina  t.  St.  MaryMone, 
308. 

XL  Illegal  conTejrance  of  panpen. 

1.  What  u,  299.    Ante,  IX.  L 

2.  Not  a  break  in  the  residenoe,  299.    Ant*, 
IX.  1. 

3.  Illegality  not  inferred,  299.    Ante,  IX.  1. 

XII.  Pauper  lonatics. 

Expenses  of  maintaining  them  when  irre- 
movable by  fire  years  residenee. 
By  Stat  12  A  13  Vict  e.  103,  s.  5,  "all  the 
costs  and  expenses"*' in  and  abont  the  obtain- 
ing  any  order  of  jostiees  for  the  removal  and 
maintenance  of  a  lonatie  paaper"  remoTed  to 
an  asylnm,  and  who,  if  not  a  Innatie,  would 
have  been  exempt  (Vrom  removal  by  five  years' 
residence  nnder  stat  9  d(  10  Yiot  o.  06, 1. 1, 
shall  be  borne  by  the  oommon  fnnd  of  the 
union  compriaiag  the  pariah  wherein  sneh 
paaper  Innatie  was  resident  at  the  time  of  his 
removal  to  the  asylum. 

This  enactment  renders  the  union  liable  to 
the  expenses  of  maintenance  as  well  as  to  the 
expenses  of  obtaining  the  order. 

The  praetioe,  in  arguing  a  case  stated  for 
the  opinion  of  the  Court  under  stat  12  A  13 
Vict.  c.  ib,  s.  11,  is  the  same  as  when  a  case 
is  sent  up  by  the  sessions;  and  the  party  sup- 
porting  tiie  order  complained  of  is  not  entitled 
to  reply.    Wigtou  v.  Snaitk,  496 

XIII.  Pauper   lunatics:    reimbursement   by 
settlement  parish  of  expenses  of  maintenance. 

L  In  an  asylum  part  of  the  workhouse  of  the 
maintaining  parish. 

Pauper  was  conveyed  to  a  licensed  lunatic 
asylum  in  parish  M.,  and  afterwards  adjudged 
by  justices  to  be  settled  in  parish  P. ;  and 
the  latter  parish  was  ordered  under  stat.  8  A 
9  Vict.  e.  126,  s.  62,  to  repay  to  the  overseers 
of  M.  sums  paid  by  them  to  the  keepers  of 
such  asylum  for  maintenance. 

Held  no  objection  to  such  order,  that  the 
asylum  is  part  of  the  workhouse  of  M.,  and 
that  the  keepers  are  the  physician  and  mas- 
ter of  the  workhouse,  salaried  as  such  by  the 
parish,  baring  no  beneficial  interest  in  the 
asylnm,  and  accountable  to  the  parish  for 
whatever  they  receive  or  expend  as  such 
keepers.    St,  Panenu  v.  St,  MaryleUme,  971 

2.  Formal  psyment  of  expenses  snbetaatially 
incurred,  971.    Ante,  1. 

3.  Judicial  notice  as  to  limits  of  jurisdiction, 
908.    Notice,  L 

XIV.  Special  case. 

1«  Refusal  of  Oourt  to  draw  inl^nce  of 
fact,  299.    Ante,  IX.  1. 

2.  Right  to  begin,  404.    Ante,  IX.  3. 

3.  No  right  to  reply,  496.    Ante,  XIL 


POSSESSION. 

After  admission  of  vendor's  title,  807.    Anim. 
810V,  I. 


POST  OPPICR 

Obligation  of  railway  company  to 
and  offioers,  984.    Cauusb,  L  1. 


cany  Bmils 


POWER. 

L  Nature  and  extent,  generally. 

Discretionary  or  equitable,  32, 39.  ICnnciPiL 
COBPOBATIOH,  IIL 

n.  Statntoiy. 

1.  Impossibility  fh>m  efflux  of  time    864, 
886.    Railwat,  VL 

2.  Impossibility  from  want  of  fted«    8^ 
Railway,  VL  1. 

3.  Justification  under,  96L   Railwat,  Vm. 
1. 

4.  Compulsory  powers  of  purdinee.    Cou- 

PAITT,  XV. 

nL  Statntoiy:  exercise  of. 

Whether  amendable,  781,  792.    CovnxsA- 
TI05,  XL  1. 


PRACTICE. 


L  Matter  of. 


Cannot  be  pleaded,  344.    Cokpavt,  XHL  1. 

XL  See  various  points  of  practice  under  the 
following     titles.      Actioh.      Axksdmxst. 

AbTICLBS  OF  THB  PXACK.  AlTORHBT.  BaKK- 
BUPT.  CERTXFICAn.  C08T9.  COCTT. 

Cbimiital  Law.  Daxaors.  Daci^AKAnoic 
Distress.  BxEccmoir.  Harbar  Cortcs. 
Impribormbit.  Irsoltbiit.  Irrr«vlaritt. 

IbSUR.      JuDGR.     JVDGlfRHT.      JcRMDICnOS. 

JuRT.  Mistrial.  Nrw  Triau  Koticb. 
Patmbrt    INTO    Court.       Pbothorotart. 

RbOULSE    GxRBRALRS.       ErplT.      RuLS    OP 

Court.  Scua  Facias.  Srrripp.  Sorrat. 

UrDBRTAKIRG.      URBBR-SaRRtPF.     VrRDKT. 

Witrrss. 

PREFERENCE 
In  fraud  of  composition  creditoiB,  689.    Cor* 

POSITIOR,  L 

PRELIMINARIES. 

When  they  must,  and  when  they  need  net  be 
alleged  or  proved,  162.  Clbrot,  L  L  &S6. 
Compart,  XX^  1. 

PRESCRIPTION. 

I.  Distinguished  ikvm  elaim  by  user,  S46. 
COMUOR,  L  1. 

IL  Statement  of,  when  immateria],  106.  Higb- 
WAT,  IIL  1. 


PRESCRIPTION 
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IIL  Claim  of  rigbt  for  ocoapion  for  the  time 
being,  546.    Coioroif,  L  1. 

PRESUMPTION. 

I.  From  coodoot. 

1.  Preiumption  of  atteetatioD  of  reoruity  firom 
his  Mting  M  a  soldierly  48.  EiiUBTMavr, 
LI. 

2.  From  not  giving  oTidenee  of  consideration 
for  an  endorsement  tainted  with  mala 
fides,  244.    Bills,  XL 

8.  Of  the  ezistenoe  of  the  fnnd  out  of  which 
eoTenanior  ooYenanti  to  pay,  925.  AcnoM, 
LL 

IL  From  nser. 
Grant:  extent  to  whieh  it  is  to  be  inferred, 
120.    Comroir,  IL  1. 

HL  Other  instances. 
L  Against  fraud  or  wrong,  745.    Altbba- 

noH^  L  L 
2.  As  to  alterations  in  written  instraments, 

745,  747.    ALTBBAnov. 

PRINCIPAL  AND  AGBNT. 
See  AouT. 

PRINCIPAL  AND  DBPUTT. 
Bee  Bhputt. 

PRINCIPAL  AND  8TTRETT. 
See  SuBBTT. 

PRISONER. 
Discharge. 
When  not  on  ground  of  arrest  being  a  eon- 
tempt,  30^    Abbbst,  L 

PRIVILEOB. 
Fh>m  arrest  for  debt»  894.    Abbbst,  L 

PRIVILEGED  COMMUNICATION. 
See  Page  808.    DBVAMAnov,  L  1. 

PROCES0. 

Direction  of 
Where  undersheriif  is  interested,  530,  64L 

COBFABT,  XYIII.  1. 

PRODUCTION  OF  DEEDS. 
Page  847.    Vbhdors,  L 

PROMISE. 
I.  Express. 

fiabsequent  or  eontemporaneons,  280.    Cob- 
TBACT,  V.  1. 

IL  Implied. 

8 


To  pay  penalty  under  a  by-law,  785,  779. 
Bt-Law. 

PR0MI8S0RT  NOTES. 
See  Bills   or  EzcHAiraB  axd   PBOnnsoRT 

NOTBS. 

PROTHONOTART. 
L  Of  Palace  Court,  258.    Palacb  Coubt. 
IL  Appointment  of  deputy,   258.     Palacb 

COCBT. 

III.  Debt  fbr  fees  receired  by  deputy,  258. 
Palacb  Coubt. 

PUBLIC  COMPANY. 
See  CoifPAvr. 

PUNISHMENT. 

DistinotioB  between  proeeedinga  in  poenam 
and  in  the  nature  of  a  distress,  182.  Clbbot, 
LL 

PURCHASE. 
See  Ybhdobs. 

QUANTITY. 
Effeet  of  the  words  "say  not  less  than,"  275. 

COBTBACT,  YUL 

QUEEN  DOWAGER. 
Her  annuity,  357.    Abmvitt,  IL  1. 

QUO  WARRANTO. 
See  MuBioiPAL  Cobpobatiov. 

RAILWAY. 
L  Exhibition  of  plans  and  seetioin. 
How  far  obligatory. 

A  railway  company,  before  applying  for  a 
Deviation  Act,  deposited  with  the  clerk  of 
the  peace  for  the  county,  plans  and  sections 
of  the  proposed  line,  and  cross  sections  show- 
ing the  manner  in  which  roads  were  to  be 
carried  over  the  line.  On  one  of  those  cross 
sections.  No.  3,  were  delineated  the  manner 
in  which  it  was  proposed  to  carry  a  road  at  L 
oTer  the  line  by  a  bridge,  and  the  proposed 
inclination  of  the  altered  line  of  road. 

The  Deviation  Act,  when  obtained,  incor- 
porated the  Railway  Clauses  Consolidation 
Act^  1845»  and  enacted  (sect  9)  that  it  should 
be  lawful  to  the  company^  to  conitmet  the 
bridges,  for  carrying  the  railway  thereby  au- 
thorised over  any  roads,  or  for  carrying  any 
roads  over  the  said  railway,  of  the  heights 
and  spans  and  in  the  manner  shown  on  the 
sections  deposited. 

The  Company  made  the  line,  and  at  I.  de* 
yiated  two  feet  Tertically  from  the  level 
marked  on  the  plans.  They  carried  the  road 
over  the  line  on  a  bridge  of  the  proposed 
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height  and  spaa,  hut  with  a  different  inclina- 
tion of  the  altered  road.  A  mandamns  hav- 
ing iaaued,  commanding  th»  Company  to 
make  the  hridge  and  cany  the  road  over  it 
in  conformity  ivith  cross  section,  No.  3,  and 
at  the  rates  of  inclination  delineated  thereon 
as  the  rates  of  inclination  of  the  road  when 
altered.  Held|  on  demurrer  to  a  plea  to  the 
retnm, 

1.  That  the  exhibition  of  the  plans  and 
sections  imposed  no  obligation  on  the  Com- 
•  pany,  except  in  so  far  as  the  plans,  Ste.,  were 
incorporated  in  the  act  2.  That  nothing  in 
the  Railway  Claoses  Consolidation  Act,  1845, 
rendered  the  cross  sections  obligatory  on  the 
Company.  Z,  That,  if  secL  9  in  the  special 
act  was  obligatory  (which,  semble,  it  was  so 
far  as  regarded  the  height  and  spans  of  the 
bridges),  the  obligation  did  not  extend  to  the 
rates  of  inclination  of  the  altered  road,  and 
that,  the  mandatory  part  of  the  writ  going 
in  this  respect  beyond  the  obligation  imposed 
by  law,  ^e  writ  was  bad  altogether.  Jtegina 
T.  CaUdonian  Bailway  Company,  19 

IL  Deviations. 
1.  From  rates  of  inclination,  19.    Ante,  L 
2f.  From  cross  seotions,  19.    Ante,  L 
3.  For  collateral  poiposes,  526.    Cokpaht, 
XVLl. 

in.  Engineering  works. 
What  are  not,  19.    Ante,  1. 

IV.  Compulsory  purchase.    Coupaht,  XV. 

V.  Crossing  highway  on  leyel. 

1.  Obligation  to  keep  the  gates  dosed. 

The  Y.  railway  crosses  a  highway  on  a 
level;  and  there  are  gates  across  each  end 
of  the  road  where  it  crosses  the  line  of  rail- 
way. 

The  plaintiff's  horses  strayed  from  his  field 
into  the  highway,  through  the  gates,  which 
were  opei\|  on  to  the  railway,  and  were  in 
consequence  there  killed  by  a  train. 

Held,  that,  by  stat  5  <k  «  Vict  c.  55,  s.  9, 
an  obligation  was  imposed  on  the  Company 
to  keep  the  gates  dosed,  as  well  against 
stray  cattle  on  the  road,  as  against  cattle 
travelling  thereon ;  and  that  plaintiff  was  en- 
titled  to  recover  the  value  of  the  horses  from 
the  Company.  Fatoetn  v.  York  and  North 
Midland  Baiiway  Company,  600 

2.  A  nui9ance,  if  not  authorised  by  law, 
1012.    HioHWAT,  IV.  2. 

VL  Obligation  to  oompleta. 

1.  Not  after  expiration  of  powers. 

An  Act  establishing  a  railway  company 
recited  that  the  making  of  the  railway  would 
be  of  public  advantage,  and  that  the  persons 
after  named  were  willing  at  their  own  ex- 
pense to  execute  it»  and  enacted  that  t(  tkould 
&4  latc/ul  for  them  to  make  and  maintain  their 


\ 


Mi'.way  in  the  line  and  on  the  lands  deaeribed 
in  their  books  of  refereaee,  and  to  take  and 
use  such  of  the  lands  as  should  be  neeessazy 
for  such  purpoee :  and  that  the  railway  should 
be  completed  within  seven  yean  from  the 
passing  of  the  Act    An  Act  passed  in  the 
next  year  empowered  them  to  alter  the  line* 
and  made  it  law/mi  fbr  them  to  make  and 
maintain  the    alteration  on  the  lands  de- 
scribed in  certain  other  books  of  reference. 
Among  the  alterations  was  a  deviation  from, 
and  extension  of,  the  B.  branch  of  the  origi- 
nal line.    And  it  was  enacted  that  the  com- 
pulsory powers  of  the  Company  to  purchase 
lands  for  the  purposes  of  this  Act  should 
cease  at  the  end  of  three  yearn  fh>m  its  pass- 
ing.   By  a  third  Act,  passed  in  tho  foUowing 
year,  all  the  undertaking  of  the  above  Com- 
pany, all  their  real  and  personal  estate,  and 
all  their  estate,  right,  Ac,  and  interest  in  the 
said  undertaking  were  vested  in  The  London 
St  North  Western  Railway  Company ;  and  It 
was  enacted  that  the  undertaking  might  be 
lawfully  executed,  eompleted,  Ae.,  by  them  as 
it  might  have  been  execnted,  Ae.,  by  the 
'   original  Company  if  this  act  had  not  passed : 
;  that  all  the  works  which  the  original  Com- 
pany  was  authorised  or  required  to  complete, 
and  which  were  uncompleted,  should  be  com- 
pleted  by  The  London  A   North  Western 
Railway  Company,  and  they  should  have 
power  to  pay  for  the  same  out  of  the  moneys 
placed  at  Uieir  disposal  by  this  Act    The 
capital  of  the  original  Company  was  declared 
part  of  The  London  A  North  Western  RaU- 
way  Company's  capital,  and  their  receipts  to 
be  deemed  receipts  to  the  account  of  The 
London  A  North  Western  Railway  Company ; 
and  such  capital  and  receipts  were  to  be  ap- 
plied in  payment  of  the  expenses  which,  but 
for  this  act,  would  have  been  payable  oat  of 
the  capital  and  receipts  of  the  original  Com- 
pany.   And   that    Company  was    dissolved 
except  for  the  particular  purposes  mentioned 
in  this  Act    The  former  limitations  of  time 
for  executing  the  works  were  not  altered. 

The  Companies  were  amalgamated  aecord- 
ingly :  the  main  line  of  railway  was  eom- 
pleted; and  The  London  A  N.  W.  R.  Com- 
pany received  tolls  on  it;  but  the  B.  branch 
remained  incomplete.  Four  years  after  the 
passing  of  the  original  Act,  and  more  than 
two  years  and  ten  months  after  the  passing  of 
the  Deviation  Act,  persons  interested  in  the 
making  of  the  B.  branch  called  upon  The 
London  A  N.  'VH^  R.  Company  to  purchase 
the  necessary  lands  for  completing  it,  whieh 
they  refused;  and  a  mandamns  afterwards 
issued,  ordering  them  to  purchase  the  neee»> 
sary  lands  for  completing  the  B.  branch,  and 
to  complete  the  same. 

The  return  stated  that,  before  the  paaaiBg 
of  the  IncorporaUon  Act,  the  original  Gom- 
pany  had  raised  all  the  money  which  their 
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acts  empowered  them  to  raise,  and  had  bonft 
fide  expended  it  in  making  the  main  line: 
and  that  neither  that  Company  nor  The  Lon- 
don A  N.  W.  R.  Company  bod  at  the  time  of 
the  application  to  them  to  purchase,  Ac,  or 
since,  power  by  any  aot  of  parliament  ionise 
or  procure  money  beyond  the  sum  raised  as 
aforesaid,  for  the  purpose  of  making  the 
original  railway  or  any  deviation  therefrom, 
or  for  the  purchase  of  lands,  Ao.  And  that, 
after  the  application  to  defendants  to  pur- 
chase, Ac,  and  before  a  reasonable  time  in 
that  behalf  had  elapsed,  and  before  the 
eoming  of  the  writ,  all  the  powers  of  either 
.  Company  to  purchase  lands  for  oompleting, 
Ac,  according  to  the  several  acts  of  parlia- 
ment, had  ceased  and  determined. 

On  demurrer  to  this  return : 

Held,  that  that  part  which  alleged  a  de- 
termination of  the  power  to  purchase  was  an 
answer  to  the  writ,  the  return  showing  suffi- 
ciently that  compliance  was  impraetioable. 

Quart,  Whether  the  preTioos  aTerments  as 
to  want  of  funds  would  have  bean  a  snffioient 
excuse  to  The  London  A  N.  W.  R.  Company 
for  not  obeying  the  writ  Begina  v.  London 
and  North  Western  Bailway  Company,     864 

2.  What  amount  of  ineonTenienoe  and  re- 
striction of  time  does  not  constitute  im- 
possibility. 

A  Company  were  authorized  by  statute,  in 
1846,  to  make  a  railway,  with  compulsory 
powers  for  taking  lands*  By  an  act  passed 
in  1849,  the  times  before  limited  for  complet- 
ing the  railway,  and  for  using  the  com- 
pulsory powers,  were  extended;  the  work 
was  to  be  completed  in  1 853,  and  the  com- 
pulsory powers  to  expire  in  July,  1851.  The 
Company  were  empowered  to  create  shares, 
and  to  raise  money  by  calls  to  a  certain 
amount,  and  otherwise.  The  Act  of  1849 
expressly  authorised  them  to  abandon  a 
specified  part  of  the  line  first  proposed. 

A  rule  Nisi  was  obtained  in  Easter  term  1851 
for  a  mandamus  to  complete  the  ndlway; 
and  cause  was  shown  on  June  2d|  1851. 

It  appeared  that  the  Company  had  staked 
out  part  of  the  line  of  railway,  and  made 
some  excavations  to  ascertain  the  nature  of 
the  soil,  but  had  taken  no  other  step  towards 
executing  the  work,  or  to  acquire  lands  for 
the  purpose.  They  had  raised  money,  and 
had  made  calls  on  the  shares  to  the  extent  of 
four-fifths.  In  1850,  the  Company,  having 
many  works  on  their  hands,  and  being  in 
difficulties,  resolved,  at  i  half-yearly  meeting, 
that  no  new  works  chargeable  on  capital 
should  be  undertaken  without  the  consent  of 
4  meeting  of  the  shareholders;  and  this 
resolution  was  made  public  In  January, 
1851,  the  Company  were  applied  to  by  a 
deputation  from  the  landownera  (some  of 
whom  were  applicants  for  the  mandamus)  on 


the  Bubjeet  of  completing  the  railway;  and« 
they  deolined  doing  so.  Then  were  con* 
flicting  statements  as  to  the  probability  of 
benefit  to  the  landownen  or  the  public  firom 
the  proposed  railway;  but  works  had  been 
undertaken,  and  othera  had  aside,  on  the 
faith  of  its  being  executed.  It  did  not 
appear  that  the  Company  were  actually 
unable  to  raise  further  funds:  but  they 
alleged  that  the  proposed  line  was  28  miles 
long,  and  ran  over  lands  held  by  many 
proprietors  having  a  great  divenity  of  estates, 
and  that,  if  the  rule  wera  made  absolute, 
thera  would  not  be  time,  before  the  com- 
pulsory powera  expired,  to  giro  notices  and 
purchase  lands,  within  the  provisions  of  stat. 
8  A  9  Vict  0.  18,  sects.  18  A  seq.,  or  to  take 
the  lands,  making  deposit*  under  sect  85. 

Held,  assuming  the  Company  to  have 
incurred  an  obligation  to  complete  the  work 
(which,  under  the  cireumstanoes,  they  ap- 
peared to  have  done),  that  no  such  impossi- 
bility of  completing  it  was  shown  as  dis- 
charged them  from  the  obligation : 

That  the  landownera,  in  forbearing  to 
press  earlier  for  a  oompletion  of  the  work, 
had  not  been  guilty  of  such  laches  as  barred 
their  application  for  a  mandamus. 

And  that  the  writ  ought  to  issue,  though 
the  compulsory  powera  might  expira  before 
a  return  could  be  made.  Begina  v.  Yorkf 
NeweattU  and  Berwick  Bailway  Company,  886 

3.  Obligation  how  incunred,  886.    Ante,  2. 

4.  Laches  of  landownera,  886.    Ante,  2. 

5.  Expiration    of    powera    imminent^    886. 
Ante,  2. 

6.  Effect  of  want  of  funds,  864.    Ante,  1. 

VIL  Obligation  to  carry  mails  and  officen  of 
the  Post  Office. 

Duty  to  carry  safely,  984.    Carribr,  1. 

YIII.  Lands  injuriously  affected. 

1.  Obstruction  of  private  way:  special  da- 
mage. 

Case,  for  obstruction  by  defendants,  a  Rail- 
way Company,  of  plaintiff's  private  right  of 
way.  No  special  damage  was  alleged.  Plea, 
Justifying  under  the  special  Act  of  the  Com- 
pany (The  Great  Northern  Railway  Act, 
1846),  and  the  other  Acts  therewith  incorpo- 
rated. Replication  that  the  way  was  a  road 
within  the  provisions  of  The  Railways  Clauses 
Consolidation  Act,  1845  (8  A  9  Vict  c  20), 
and  that  defendants  had  interfered  with  the 
same  within  the  meaning  of  that  Act,  and 
'  had  not  caused  a  sufficient  road  to  be  made 
in  its  stead,  as  required  by  the  Act 

Held,  on  demurrer  to  the  replication,  that 
The  Railways  Clauses  Consolidation  Act, 
1845,  took  away  the  common  law  right  of 
action  for  an  interferance,  under  the  powera 
of  a  railway  company,  with  a  private  right 
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of  W9J,  except  when  qpeeial  damage  has  been 
sostaiaed.  Watkimt  r,  Ortat  Nortkem  Bail- 
vnxy  Company y  981 

2.  See  also  912.    CoKPArr,  XYIL  3. 

BATIPICATION. 

67  acqnieseing  in  invalid  appointment,  975. 
PooB,  VIL  1. 

RATma 

Exemptione  from. 
Insiitations  for  the  promotion  of  literatare» 
eoienoe,  and  the  fine  arts,  449,  462,  472, 
490.    PoOB,  IL 

RECORD. 
Who  are  partiea  to,  717.    CoLOinBB,  1. 1. 

RECRUIT. 

Page  48.    ExusnaiRT,  L  1. 

RE-ENTRY. 

Of  landowner  on  land  taken  under  oompnlsory 
powers,  526.    Compaht,  XVL  1. 

REGISTRATION. 
L  Of  deaigna,  102,  810.    Dnaxav. 
IL  Of  company. 
Evidence  of,  432.    Compaht,  IL  1. 

REOULii  0ENERALB8. 

L  Hil.  Vac.  4  W.  4.  TraTcIling  expensea  of 
witneasee,  402.    Costs,  IL 

II.  Trin.  T.  1  Vict  Costa  on  payment  into 
Court,  897.     Patmbrt  nrro  Coubt,  L 

m.  Mich.  T.  13  Viet  Notice  of  intention  to 
moTe  for  new  trial  after  tot  fonr  days,  117. 
Nxw  Tbial. 

RELHASB. 

Obtuned  by  fraudnlent  miarepresentation,  689. 

COMPOSITIOM,  L 

REMEDY. 

I.  When  there  ia  none. 

For  oTcrpaymenta  made  in  miatake  of  law 
and  receired  in  good  faith,  857.  Abbuitt, 
ILL 

n.  Comalattre. 

Sci.  fiL,  and  anmmaiy  atatntoiy  remedy,  844. 
COIkPAXT,  XHL  1. 

nL  When  taken  away. 

Common  law  right  of  action  when  oosted, 
96L    Railway,  VIIL  1. 

IV.  In  partienlar  inataaeea. 

1.  On  obatraction  of  prirata  way  by  railway 
company,  961.    Railway,  Vm.  1. 

2.  For  landholder  when  a  railway  company 


has  entered  by  consent  pending  aibilration, 
796.    Company,  XIX.  L 

8.  Form  of  action:  debt  or  eoreniBt,  925. 
ACTIOB,  L  1. 

REMOVABILrrT. 
See  PooB.    VIIL— X. 

RENT. 
Distress  for,  254.    Distbbss,  IV. 

REPEAL. 
Of  act,  882.    CoKBPiBACY,  L 

REPLICATION. 
De  iojorift  absque  residno. 

To  plea  of  interest  in  land  and  anthoritj  is 
law,  539.    CoBPAHY,  XVIIL  1. 

REPLY. 
L  Right  of,  404,  496.    Poob,  IX.  8.    XIL 
IL  Attorney-General's  right  of,  857.  Ancirr, 


IL  L 


REPRESENTATIONS. 


L  Contemporaneous  promises,  280.  Costbact, 
V.  L 

IL  Fraudulent 

What  is  a  material  particular,  689.    Cox- 
POBinoB,  L 

REPUGNANCY. 

Occasioned  by  substitution  of  meaning  giret 
in  interpretation  clause,  639.  Covrisr 
JNUL  1. 

RESIDENCE. 

L  Inaccurate  description  distinguished  tntc 
wrong  statement,  819.  Hubicipal  Cobpo- 
BAnoR,  L 

n.  Of  dergy,  proceedings  to  enforce,  161 
Clbboy,  1. 1.    198.    Bbbxficb,  L  L 

IIL  Under  poor  laws. 

1.  To  acquire  a  settlement,  446.    Pooi^  VL 

2.  Break  of,  299.    Poob,  IX.  L 

RETAINER. 

By  corporation,  82.  Huvicipal  CoBPOBAnei, 
ItL 

REVENUE. 

See  SMVcrauBO.    Labs  Tax. 

REVERSION. 
Sereimnce  ^t,  686b    Distbbss,  IL 

REVOCATION. 
Of  appointment  of    deputy,   258.     Paucb 

OOUBT. 


RIGHT. 
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RIGHT. 

Claim  by  «Mr  diitlngaiahed  from  dalm  by  pre- 
aoription,  546.    CoMXOir,  L  1. 

RIVER. 

I.  denerally. 

What  U  the  bed  of  a  river.    Abraham  r. 
0rMf  Northtm  Railway  Company,        586 

II.  NaTigabie. 

1.  Obstraetioii  by  works  made  in  eseeution 
of  atatittory  powera,  586.    Gokpaxt,  XXX 

1, 

2.  What  artlfioial  eut  if  a  pablio  nayigable 
rtrer,  1023.    BuiHia,  L 

3.  Bailding  bridge  parUy  in  the  bed,  when 
not  a  nuiianee,  1023.    Bbidob,  L 

ROAD, 
^e  HioHWAT.    Wax. 

RULE  OF  COURT. 
I.  Qeneral  Rdefl.    RsoiTLii  QurBBAus. 
IL  Hearing  of  mle  niai.         ^ 
When  not  whllat  a  judgmonfe  etanda,  117. 
Naw  Tbial. 

SALARY. 
Work  not  eovered  by,  82.    Muhicipal  Cobpo- 

EATIOV,  IIL 

6ALB. 

I.  When  a  labetaBtive  trespasi^  and  not  mere 
aggravation,  664.    Distbbss,  I.  1. 

II.  Generally.  See  Vxhi>ob8  Aim  Pubcbabbbs. 

SATISFACTION. 
See  AccoBD  amd  SAnavAcnov. 

SCIENCE. 

yzemptioo  from  rating,  449»  462,  480.    Poo% 

IL 

SCIRE  FACUS. 

L  In  particnlar  instances. 
By  Jadgment  creditor  agaiaH  shaieholder, 
344.    CoMPAXT,  XIIL  1.  ' 

IL  Pleading. 
A  mere  irregularity,  sat  a  good  ple%  344. 
COMPANT,  XIIL  1. 

IIL  Practice. 
Omiaaion  to  obtain  leave  of  Oow^  844.    Omi- 
PAHT,  XIIL  1. 

SEAL. 
When  eseenUal,  229.    Con paht,  X.  1. 

SECTION. 
Parliamentary,  19.    Railway,  L 
VOL.  XVI. — 86 


8X0DRITT. 

L  Effect  of  the  oontraet  being  illegal,  423. 

BiLLB,  rv.  1. 

IL  For  ootta,  740.    Costs,  L 

SEQUESTRATION. 

L  Oat  of  Consistory  Court 
To  enforoe  residence  of  dergy,  162.    Ciabot, 
LL 

IL  Sequestrator. 

1.  Asiumprit  against^  for  proftta  of  benellee, 
198.    Bbbbpiob,  L  L 

2.  Debt  against,  for  profits  of  beaiflca,  162. 
CLBBar,  L  1. 

SERVANT. 
See  MAsran  abd  Sbbtabt. 

SEVERAirOB. 
Of  reversion,  636.    DiSTBaas,  IL 

SHAREHOLDER. 
See  CoxPAVT,  XIIL 

SHERIFF. 

L  His  duty  in  compensation  cases.  When 
under-sheriff  Is  interested,  589.  Cokpabt, 
XVIIL  1. 

IL  Under-dierifll 
Course  of  proceeding  when  he  Is  interested, 
589,  541.    CoxPABT,  XVIIL  1. 

SHIPPING. 
L  Charter-party.    OHABnm-PAMr,  L 
IL  Power  of  master  over  passengers. 

To  prevent  breaches  of  the  peace,  218.    As- 
sault, L 

SLANDER. 
See  Dbvamatiom. 

SMUGGLING. 

L  Limitation  of  time  for  proseeution  of  offences, 
832.  CoBSPiB&CT,  L 

n.  Offences  committed  before  repeal  of  act, 

882.     COVSPIBAOT,  L 

IIL  Consptra^y  to  remove  goods  fhindnlently 
from  bonding  warehouse,  832.    Cobspibaot, 

L 

SOLDIER. 
Wl^o  is  one,  48.    Bbustmbbt,  I.  L 

SPECIAL  CASE. 

L  Piaetioe  on  the  argument 
Right  to  begin  and  reply,  404,  496.    Poob, 
IX.  8.    XIL 


iU94        SPECIAL  CASEi. 


STATUTE. 


H.  Power  to  dnw  inference!. 
When  not  exereised,  1012.    HrakwAr,  IV.  2. 

SPKCIALTT. 
How  far  a  by-law  U  not»  7W,  770.    Bt-Law. 

STATUTE, 
SitST:  generally. 

L  Constmotion,  generally.    ComTRUcnoir,  L 
IL  Incorporation. 

1.  or  other  enactments,  10.    Baclwat,  L 

2.  Of  parliamentary  plans  and  sections,  19. 
Bailwat,  I. 

IIL  Interpretation  daoses. 
Not  acted  on  or  as  to  oanse  a  repagnancy, 
630.    CoMPAKT,  XVIIL  1. 

IV.  Statutory  remedy. 

When  exdoslTe,  066.    Bailwat,  YITL  1. 

V.  Statutory  powers. 

1.  Oonseqnenoes  of  expiration,  864.    Bail- 
way,  VL  1. 

2.  Consequences  of  expiration   being  im- 
minenty  886.    Bailwat,  VL  2. 

VL  BepeaL 

Effect  as  to  conspiracies  to  Tiolate  the  pro- 
risions  before  repeal,  832.    Comspzract,  L 

Vm.  Acts  of  colonial  legislatures. 
L  How  far  binding  on  non-resident  share- 
holders, 717.     COLOHIBS,  1. 1. 

2.  Acts  of  Legislature  of  New  South  Wales, 
717.     CoLOHIBS,  L  1. 

Sbcondlt  :  decisions  on  general  statutes. 

VIIL  21  Ja.  1,  c  8.    (Process  of  the  Peace). 

Sect  2.    Discharge,  867.    Abtici.b8  or  thr 
PxAca,  L 

IX.  21  Ja.  1,  e.  16.    (LimitationB). 

Sect  3.   Debt  for  penalties,  765.    Bt-Law. 

X.  29  C.  2,  c  3.    (Frauds). 

Sect  4.    Guarantee,  89.    Gitaraxtei,  L 

XI.  29  G.  2,  0.  7.    (Lord's  day). 

Sect  1.    What  acts  Talid,  48.    Evlistmbnt, 
LL 

Xn.  8  W.  A  M.  c  11.    (Poor). 

Sect  6.  Clerk  of  district  church,  975.   Poos, 
VIL  L 

Xm.  38  G.  3,  c.  5.    (Land  Tax). 

Sect  8.    Assessment  in  dirision,  381.    Lard 
Tax,  L 

XrV.  56  G.  3,  c.  139.    (Parish  apprentices). 

Sect  2.    Allowance   by  magistrates,  1005. 
Pooh,  IV. 

XV.  58  G.  3,  c.  45.    (Church  BuUding). 
Sect    59.    Parish:    consent    of   Tcstiy,    1. 
CauBCB  Buiu>zva  Acts,  L 


I  XVL  59  G.  3,  c  184.    (Church  BnOdisg). 

Sects.  12,  29.    Clerk  of  district  ebureh,  975. 
Poor,  VIL  1. 

XVn.  3  G.  4>  c.  89.    (Warrants  of  Attorney). 

Sect  1.  Omission  to  file,  998.  Babkbvpt,  IL 

XYUL  6  G.  4,  e.  60.    (Juries). 

Mistake    discoYsred    before    Teidie^   620. 
JUBT,  IL 

XIX.  9    G.  4,  e.  82.     (New   South  Wales 
judicature),  717.    Cou>inBS,  L  L 

XX.  1   W.  4,  0.  22.     (Sxaminatioii  of  Wit. 
nesses). 

Sect  4.    Commission  to  exaasine  witacsscs, 
875.    WxTRxsa,  L  1. 

XXL  1  A  2  W.  4,  c.  IL    (Queen  Dowager), 
357.    ANiruiTT,  IL  1. 

XXIL  2  A  3  W.  4,  e.  71.    (Prescri{»tion). 
Sects.  1,  5.    Claim  of  right  by  user,  546. 
COMMOB,  L  1. 

XXin.  3  A  4  W.  4»  a  42.    (Amendmest  of 

the  Law). 

Sect  23.    Amendment  at  Nisi  Prius,  423. 
Bills,  IV.  1. 

XXIV.  3  A  4  W.  4,  e.  53.    (Smuggling). 
Sect  120.    Limitation  of  informatioafly  832L 

COHSPIRACT,  L 

XXV.  8  A  4  W.  4,  c  63.    (ApprentieashipX 
Sects.  1,  8.    Allowance  of  indentures,  lOOSw 

PooB,  rv. 

XXVL  5  A  6  W.  4,  e.  76.    (Municipal  Coipoia. 
tions). 

1.  Sects.  32,  142.     Inaceuracies  ia  Tollag 
paper,  819.    Muhicipal  Cobporatioh,  L 

2.  Sect,  58.    Annual  officers,  623.    Subxtt« 
LL 

3.  Sects.  66,  67.    Compensation,  78L    Cob- 

PBBSATIOB,  IL  1. 

XXVn.  5  A  6  W.  ^  e.  41.    (Gaming  traas- 
actions). 

Sect  1.    Gaming  consideration,  423.   Bills^ 

rv.  1. 

XXVin.  7  W.  4  A  1  Vict  c.  78.    (Muaidpal 
Corporations). 

Sect  44.    Orders  for  payment  of  money,  32: 
Municipal  Cobpobatiob,  IIL 

XXIX.  7  W.  4  A  1  Vict  c  81.    (Municipal 
Corporations). 

Sect  8.    Persons  appointed  to  aet  as  orer- 
seers,  623.    Surbtt,  L  1. 

XXX.  1  A  2  Viet  c  98.    (Mails). 

Sect  1.  Obligation  of  railway  Company,  984» 
Cabribr,  1. 1. 

XXXL  1*2  Viet  c  106.    (Pluralities). 
1.  Sects.  54,  55,  56.    Non-residenoe,  162. 
CLBB«r,  L  L 


STATUTE. 
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2.  S«ot  83.  Sfcipendiarj  earato  on  Bon- 
residanoe  of  ineambent,  198.  BurBrics, 
1.1. 


XXXli.    2  4  3  Vict  c  71.     (MetropoUton 
Police). 

Sect.  14.    Powera  of  one  magistrate,  1005. 
Poor,  IV. 
XXXIIL  6  4  6  Viet  c.  65.    (Railways), 
8eeL  9.   Level  erossings,  610.    Railway,  V, 
1. 
XXXIV.  6  4  7  Vict  c.  36.    (Rating  Exemp- 
tions). 

Sect  1.   Provisions  and  receipts  which  do 
not  exclude  the  exemption,  449,  462,  472, 
480.    Poor,  IL 
XXJLV.  6  4  7  Vict  o.  65.    (Registration  of 
Designs). 

Sect  2.    Shape  or  conflgnraUon,  102,  810. 
Dbsiohs. 
XXXVI.  6  4  7  Vict  c.  73.    (AUomeys). 

Sect  37.    Signed  biU,  604.    Attob5kt,  1. 1. 
XXXVIL  7  4  8  Vict  a  92.    (Ck»unty  Coroner), 

Sect  6.    Compensation,  284.    Corohbr,  I. 
XXXVIIL    7   4    8   Vict  a  98.    (Insolvent 
Debtors). 
Sect  25.    Arrears  of  annuity,  189.   Ahhuitt, 

L 
XXXIX.  7  4  8  Vict  o.  110.    (Joint  Stock 
Companies). 

1.  Sect  25.    Certifloate  of  registration,  432. 
COMPAVT,  IL  1. 

2.  Sect  45.   Acceptance  of  billfl,  442.    Bills, 
VL 

3.  Sects.  66,  68.    Execution  against  share- 
holder,  344.     Compaht,  XIII.  1. 

XL.  8  4  9  Vict  c.  19.    (Lands  Clauses). 

1.  Sect  22.    Lands  ii^ttrioBsly  affected,  912. 
Compakt,  XVII.  3. 

2.  Sect  39.    Direction  of  warrant  to  assess 
ooiiipensation,  539.    Compaht,  XVII L  1. 

3.  Sect  63.     Award  of  compensation,  643. 
Company,  XVIL  1. 

4.  Sect  68.    Assessment  of  purchase-money, 
526.    CoMPAXY,  XVL  1. 

6.  Sect  85.    Entry  on  deposit,  526,   539. 

COMPAKY,  XVL  1,  XVIIL  1. 
6.  Sect    123.      Expiration    of    compulsory 

powers,  526,  539.      Compaxy,    XVL    1. 

XVIIL  1. 
XLL  8  4  9  Vict  o.  20.    (Railway  Clauses). 

1.  Sect  6,  16.    Lands  injuriously  affeeted, 
912.    CoMPAMY,  XVIL  3. 

2.  Sect  14.    Engineering  worts,  19.    Rail- 
way, L 

3.  Sect  16.    Rettriotioa  of  deviation,  526, 
CoxpAirr,  XVI,  L 


4.  Sect  16.    Work*  in  navigable  rivers,  686. 

Company,  XXI.  1. 
6.  Sect.  55.    Obstruction  of  .private  way,  961. 

Railway,  VIIL  1. 
XLIL  8    4   9   Vict    c.    109.     (Games   and 
Wagers). 
Sect  18.    Illegality,  423.    Bills,  IV.  1. 

XLIII.  8  4  9  Vict  c.  126.    (Pauper  Lunatics). 

1.  Sect  62.    Reimbursement  by  settlement 
parish,  97L    Poor,  XIIL  L 

2.  Sect  62.   Jurisdiction,  908.    Nonce,  1. 1. 
XLIV.  9  4  10  Vict  c  66.     (Removal  of  Poor). 

1.  Sectl.  Pive  years' residence,  496.  Poor, 
XIL 


2.  Sect  1.    Break   by  imprisonment,  404. 
Poor,  IX.  3. 

3.  Sect  6.    Illegal  conveyance  of  pauners, 
299.    Poor,  IX.  1. 

XLV.  10  4  11  Viet  c  12.    (Mutiny). 
SecU.  55, 57.    Enlistment,  48.    Enlxstmhinv, 
LL 
XLVL  10  4  11  Vict  c  34.     (Towns  CUusos). 
Sects.   47    to    56.     Altering    levels,   681. 
Strrbt,  L 
XLVIL  12  4  13  Vict  c  46.    (Sessions'  Pro- 
oedure). 

1.  Sect  IL    Special  case,  496.    Poor,  XIL 

2.  Sect  11.    Bight  to  begin  and  rtply,  404, 
496.    Poor,  IX.  3,  XIL 

XLVIIL  12  4  13  Vict  c  103.    (Poor). 

Sect  5.  Maintenance  of  lunatics,  496.  Poor, 
XIL 
XLIX.  12  4  13  Vict  c  106.     (BankrupU). 

Bankrupt. 

Thirdly:  Decisions  on  local  and  personal  acts. 

L.  Navigation  acts. 
River  Witham  navigation,  1023.    Bridgr*  L 

LL  PaHng  and  improvement  acts. 

Oldham  improvements,  681.     Strrkt,  L 

LIL  Railway  aots.. 

1.  Amalgamation  aots,  864.    Railway,  VI. 

2.  Caledonia!^  Railway  Carlisle  deviation, 
19.    Railway,  L 

3.  Great  Northern :  embankments,  643. 
Company,  XVIL  1,  961.  Railway, 
VIIL  1. 

4.  Leeds  and  Bradford,  796.  Company, 
XIX.  1. 

5.  London  and  North  Western  Railway  Com- 
pany, 864.    Railway,  VI. 

6.  York,  Newcastie,  and  Berwick  Railway 
Company,  886.    Railway,  VI.  2. ' 

LIIL  Turnpike  road  aots. 
Taunton  roads,  412.    Hiqbway,  VIIL 
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STIPEND. 


TENDER. 


BTIPBND. 
or  minte,  198.    BkxbfioBi  L  1. 

STOPPAOX  IN  TRAH8ITU. 

Ob  dithoiMmr  of  billi  girtn  in  |>ftjment  slier 
the  time  appointed  for  dstiTery,  941.  Tbx- 
DOU|  X.  2. 

8TBBBT. 

I.  Claiuef  relattre  to  itrMti  in  lowne  improre- 
ment  aoti. 
PaTiog  new  itreeti. 

TreapoM  sgainet  the  Conminionen  for  ex- 
eeating  the  Oldham  Polioe  Act  (7  O.  4,  o. 
ezTiL),  for  breaking  plaintiff's  eloee  and  low- 
ering hie  eoiL  Plea,  joftiiying  the  acta  as 
done  in  lowering  a  itreet  nnder  powen  given 
by  ioet.  68  of  that  etatate  (rabetantiallx  the 
nme  as  atat  10  A  11  Viet  cU,b.  51). 

Beplioation :  Be  injnrii.  New  amignment^ 
that  defendant!  entered  for  other  pnrpoiei, 
and  lowered  the  soil  in  exceis.  Plea  to  the 
New  assignment:  Not  Guilty. 

On  the  trial,  it  appeared  that  the  plahitiff 's 
eloee  was  part  of  a  new  street;  that  tfie  de- 
fendants had  cansed  it  to  be  pared  and  low- 
ered  in  a  manner  thatwonld  hare  been  justi- 
fied if  it  had  been  an  old  street,  or  had  been 
preriously  brought  under  their  management 

Held :  That  the  powers  giren  to  the  Com- 
missioners by  seet  53  were  not  applieable  to 
snoh  a  new  street,  and  that  plaintiff  was  en- 
titled to  recover.    Brown  t.  CUgg,  681 

XL  Old  streets. 

1.  Altering  the  level  of  old   streets,  881. 
Ante,  I. 

2.  Lowering  level  for  nnanthorised  purposes, 
881,888.    Ante,  L 

SUBSTITUTION. 
For  private  way  obstmeted,  981.    Bailwat, 

vni.1. 

SUMMONS. 

To  show  oanse. 
NeoessUy  for,  182.    CLnnor,  L  L 

SUNDAY. 

Aets  valid  though  done  on  a  Sunday.  Bnlist- 
ment,  48.    Emustmbvt,  L  1. 

SUBETY. 

L  Duration  of  liability. 

1.  For  performanoe  of  duties  of  ofiee  not 

annual. 

A  person  appointed  to  aot  as  overseer  for 
oollecting  l>orongh  rate  In  a  portion  of  a  pa- 
rish, nnder  stot  7  W.  4  and  1  Viet  c.  81,  s. 
1,  is  not  one  of  tne  borough  offleen  who  are 


to  be  appointed  ^in  evciy  yen^  nlsr  Mii 
5  A  8  W.  4»  0.  78»  8.  88. 

Whether  such  an  offioer  esa  Icgilly  U 
appointed  for  an  indefinite  time,  dniiBg  tte 
pleasure  of  the  oouneil,  Quan, 

But,  where  parties  had  become  snretiM  in 
a  bond  reeiting  that  B.  had  been  sppoiBM 
to  aot  as  overseer  for  making  sad  leTTiog 
borough  rates  in  that  part  of  parish  A  vhleh 
lay  within  the  borough  of  B.,  daring  the  ples- 
sure  of  the  oouneil,  and  the  bond  wis  eeadi- 
tioned  for  performanoe  of  the  dnties  dsing 
snob  time  as  A.  should  act  as  such  ovenecr: 
Held,  that  the  sureties  were  liable  bejoni 
the  expiration  of  the  year,  A.  eontinaia;  la 
oflioe ;  for  that  there  was  no  law  limitiBg  tb« 
duration  of  the  oflioe  to  a  year,  so  si  to  eoo. 
trol  the  exprees  stipulations  ef  the  boai, 

In  an  action  on  such  bond,  the  eon^tiM 
appearing  on  oyer  to  be  as  above,  JtHuatom 
pleaded  that  A.  was  appointed  to  set  si  ovtr* 
seer,  sul^ect  to  the  pleasure  of  the  esnadl, 
for  one  year  and  no  more,  under  stst  T  V. 
4  and  1  Viet  a  81,  and  that  he  perfbmed 
the  dnties  for  one  year.  BepiieatioB,  thst  A. 
was  appointed  to  aet,  Ac,  during  the  pjesinr* 
of  the  oounc41  generally,  and  for  no  detail* 
period  or  time  certain.  Held  good  on  ppceial 
demurrer.   Birmingkawt,  Mofor  of,  v.  Wng^ 

m 

2.  When  not  discharged  by  insdlvcaej,  in. 
AmuiTT,  L 

IL  By  Guarantee.    Gvaraiitbx. 

SUBBTT  OF  THB  PBACB. 
See  Articlks  of  m  Pkacb. 

SUBGEON. 
Uncertificated  bankrupt^  681.    Bixkivft,  Y. 

SUBPLUSAG& 

L  What  instruments. 
In  indictments,  109.    HiaxwAr,  IIL  1. 

II.  Instances. 

1.  Unnecessary  negative  of  other  than  g«s- 
ing  considerations,  423.    Bills,  IV.  1. 

2.  Unnecessary  exense  for  not  stating  ansMy 
218.    Assault,  L 

3.  Unnecessary  descriptioii  of  a  persss^  lit 

ASBAOLT,  L 

TENANT  AT  WILL. 

Bidlway  Company  when  not,  though  inwtthsat 
conveyance,  798.    Compant,  XIX.  1. 

TENDER. 

L  Of  conveyance  pursuant  to  eonditioa,  851- 
Dbvisr,  IL  1. 

U.  WhatnotadisqualiAcatioiiazaniagisBdir. 
951.    Dnvnx,  IL  1. 


THEATRE. 
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THKATRBL 

Btttiei  of  emplojer  towudi  the  wtiflti  em- 
plojed,  320.    DuTT,  L 

THREAT. 
Page  367.    Aeticlbs  of  thb  Fkacb. 

TIMB. 

I.  At  Ml  elenont  in  qnottioM  m  to  ponibilily. 
886.    Kailwat,  VL  2. 

IL  For  eompobory  panhaM,  518.    Compaht, 
XVLl. 

in.  Time  polio/,  128.    JmvmAsicm,  IV.  1. 

TITUL 

L  CoTonaata  for. 
CoTonant  to  prodnoe  deod%  847.  VanMaayL 

IL  Pleading. 
Jhioetkw  tttle  aoi  aided  Vj  THdiet,  646. 
Ooioroir,  L  1. 

IIL  BTldenee  ot 
AdmSaiioii  by  agreement  to  pnrehaae,  807. 

AOMISBIOITy  L 

TOLL.OATB. 
Page  412.    Hiohwat,  ym. 

TOWK. 

Whatia. 
In  a  popolar  ieue,  41X    Highwat,  YIH. 

TOWN  CLBRK. 
Page  82.    MumcrPAL  CoBPOftAnoir,  IIL 

TOWNS  CLAI76B8. 

With  reepeot  to  paving  aad  altering  the  level 
of  etreeta,  681.     BrBBar,  L 

TOWNSHIP. 

When  not  a  pariih  within  itat  68  G.  3,  o.  46,  a. 
69,  1.    Chubch  BoiLDua  Aon,  I. 

TRADING  COMPANY. 
Page  229.    Coxpavt,  X.  1. 

TRAM  WAT. 
Aeroia  a  highwaj,  1012.    Hmhwat,  IY.  2. 

TRAVBLLXNG  EXPBNSBS. 
Page  402.    Costs,  IL 

TRAVBRSE. 
^e  PLBAnnrOy  XIV. 

TRBA8I7RT. 
Minvtei  and  orderi  in  oompeneatfoB  oawe,  781. 

COMFMiaATlOg,  IL  L 


TRBSPASB. 

L  Treepaoeer. 
When  not  preehided  from  reoovering  da- 
magea,  610.    Railway,  V.  1. 

IL  Who  axe  not  tieapaiaen. 
Railwaj  oompany  having  entered  by  eonrcnt 
pending  reference  of  oompenaation  and 
remaining   in  withoot   ooweyanee,  706. 
COMPAHT,  XTX.  1. 

TRIAL. 
L  Amendment  at    Ainn>iasx> 

n.  Diseretion  of  jndge  when  not  interfinred 
with,  806.    Byidbhcs,  L 

TURBARY. 
Common  o^  120.    Commoii,  IL  1. 

TURNPIKB. 
See  page  412.    Highway,  Vm. 


UNDBRTAKINQ. 

Peremptory. 
When  not  diwshaiged. 

After  plaintiir  haa  given  a  peremptory  un- 
dertaking to  try  an  iaane,  the  Court  wiB  noi 
diaoharge  the  undertaking  on  afSdavit  that, 
ainee  giving  the  undertaking,  he  haa  dis- 
eovered  that  the  defendant  ia  inadvenl  JBm- 
dt%  V.  i^MMy,  804 

• 

UNDBR-SHBRI7F. 

Come  of  proeeeding  when  he  ia  tntereated, 
630,  64L    CoMFAXY,  XVHL  1. 

UNION. 
Of  livinga,  198.    BmnnoB,  L  L 

G8X& 

L  Claim  by. 

1.  Biatinguiahed    from    preeeriptioD,    646. 
Comov,  L  L 

2.  What  put  in  iaane  by  travene  of  rlgh^ 
646.    CoMV on,  L  1. 

IL  Nature  oC 
In  parte  of  an  entireij,  120.    Couon,  IL  L 

VALUB. 
Evidenoe  of  giving,  244.    Bnxa,  XL 

VARIANCE. 

L  Whatia. 

1.  In  deaeribing  a  knofwn  peiaon  aa  a  peracn 
unknown,  when   imraaterial,   218.     Aa* 

SAULT,  L 

2.  In  deaeribing  the  male  of  a  Aip  aa  a 
paaaenger,  218^    Assault,  L 


SM 
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VARIANC8. 


VBfiDICT. 


3.  On  breseh  aaiigned  that  aheriff  would  not 
lerj  the  monej,  239.    SzBOimov,  L> 

IL  What  u  not^ 

1.  Under  ploa  of  gaming  eoniideration,  423. 
'Bills,  IV.  1. 

2.  In    antiqnitj  of  road   as  alleged,   109; 
HiOHWAr,  IIL  1. 

VENDOBS  AND  PUBCHA6BBS. 

FmsT :  on  sales  of  real  property. 

L  Oonditions  of  sale. 
Bestrictions  as  to  oorenants  for  produetion 
of  deeds  i  hj  whom  to  be  proenred. 
By  conditions  of  a  sale  of  land,  it  was 
stipulated  that  the  renders  should  within  tbn 
dajs  deliTer  an  abstract  of  title,  and  should 
not  be  required  to  produce  any  deeds  not  in 
their  possession ;  and  that  all  deeds  of  core- 
nant  for  production  of  an/  deed,  Ac.,  whe- 
ther referred  to  in  the  abstract  or  not,  which 
the  purchaser  should  require  for  Torifying 
the  abstract^  or  for  an  j  other  purpose,  and 
other  eridence  which,  but  for  the  condition, 
might  be  required  to  prove  anything  whatso- 
OTcr,  also  all  searches  and  inquiries  for  the 
purpose  of  ascertaining  where  such  deed, 
Ac.,,  or  evidence  was  to  be  found,  and  ex- 
penses incidental  thereto,  should  "be  re- 
spectlTely  paid,  made,  searched  for,  and  ob- 
tained by  and  at  the  expense  of  the  piurehaser 
requiring  the  same." 

Held :  That  the  vendor  was  not  bound  to 
procure  covenants  for  produetion  from  parties 
holding  deeds  referred  to  in  the  abstract,  and 
not  in  the  hands  of  the  vendors.  Gabriel  v. 
Smith,  647 

II.  Vendor^s  remedies  after  failure  of  contract 
ejectment,  on  what  admissibn  of  title,  807. 

ASMMSIOV,  L 

IIL  Production  of  deeds. 
By  whom  to  be  proeorsd,  847.    Ante,  L 

IV.  Purchase  under  compulsory  powers.    Gov- 

FAMT,  XV. 

SaooHDLT :  on  sales  of  goods  and  chattels. 

V.  Conditions  precedent 
Readiness  to  deliver. 

Assumpsit  on  an  agreement  by  plaintiib  to 
sen  to  defendants  cable  bars  at  a  certain  price 
per  ton,  "the  said  goods  to  be  delivered  forth- 
with to  the  defendants  at  the  works,  and  the 
said  price  to  be  paid  by  the  defendants  in 
cash  in  fourteen  days  from  the  tame  of  the 
making  of  the  said  contract"  Breach :  Non- 
payment after  fourteen  days.  On  demurrer 
to  a  plea.  Held : 

That,  on  the  contraet  thus  set  forth,  the 

delivery  was  meant  to  precede  the  payment, 

and  that  a  readiness  on  plaintiff's  part  to  de- 

.  liver  the  goods  was  a  condition  precedent 

SUiuHtom  V.  IFeod;  638 


YL  Warranties  and  representations. 

Contemporaneous  promises,  280.  Conmsoi^ 
V.  1.  . 

VII.  Quantity. 

-  Say  not  less  than  a  hundred,"  275.  Coir- 
TEACT,  VIII. 

Vin.  Sale  or  return. 

1.  Where  goods  delivered  "on  sale  or  return* 
are  not  returned  within  a  reasonable  time, 
the  sale  of  the  goods  beoomea  absolute, 
and  the  price  may  be  recovered  under  the 
common  count  for  goods  sold  and  delivered. 
JToM  V.  Swett,  493 

2.  At  whose  option,  493,  ante.    Ambt,  1. 

IX.  Vendor's  remedies. 

Lien,  on  dishonour  of  bills  given  in  pajmerti 
94L    Post»X2L 

X.  Vendee's  remedies. 

1.  Assumpsit  for  breach  of  conidaiMa^  280. 

COXTBACT,  V.  1. 

2.  Action  for  non-delivery:  meaaare  of  da- 
mages: dishonour  of  bills  given  in  pay- 
ment 

Defendant  contracted  with  B.  to  eeU  him 
500  tons  of  iron,  to  be  delivered  in  pareeb 
at  stated  times,  and  paid  for  by  bills  at  three 
months  each,  which  were  accordingly  accepted 
by  B.,  and  handed  to  defendant  Tba  times 
for  delivexy  of  the  iron  elapsed  while  the 
bills  were  current  Both  bills  were  diahe- 
noured ;  and  B.  afterwards  became  bankiwpt 
Part  of  the  iron  was  undelivered.  The  as- 
signees of  B.  brought  a  special  action  on  the 
contract,  claiming  the  entire  value  of  the  iron 
not  delivered. 

Held  that  they  eould  recover  only  the  dif- 
ference, if  any,  between  the  contract  price 
of  the  iron,  and  the  market  price  at  the  tine 
of  the  breach  of  contract  to  delirer ;  and  that 
the  giring  of  the  bills  made  no  differanee  ia 
this  respect,  as  they  had  been  dishonowed 
before  action  brought    Va^  v.  OakUg,  941 

8.  Distinction  during  the  onrmncy  of  the 
bUls,941.    Ante,  2. 

XL  Negligence  in  sale. 

Remedy  of  execution-creditor  agMnst  sheriff 
239.    Bxxcunox,  L 

VERDICT. 

L  By  whom. 

By  Jurors  one  of  whom  was  not  munawwe^ 
620.    Junr,  IL 

II.  Effect  ofl 

1.  Pleadings  so  construed  as  to  fuppert^  929w 
Acnoif,  L  1. 

2.  Intendment  after,  669.    Dnnnaa,  ITI.  8^ 

IIL  Aider  by. 
Not  a  defective  titie^  546.    CoaMO%  L  U 


VESTBY. 


WRITING. 
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VESTRT 
Consent  ot 

V  WhuJL  reiolntion  not  a  oonsent  to  raise  mone j 
within  Stat  58  G.  3,  o.  45,  i.  59, 1.  Cbubch 
BuiLDiMO  Aon,  I. 

VOTE. 

Voting  paper. 
Hisdesoription    distingaiahed    from  wrong 
statement,    819.     Municipal    Corpoba- 
Tioir,  L 

WAIVER. 
Of  irregnlaritj  bj,  375.    Wirnss,  1. 1. 


ArUcles  of,  48. 


WAR. 
KfldbncurT,  1. 1. 


WARRANT  OF  ATTORNEY. 
Omisdon  to  file  in  Q.  3,,  998.    Bamkevpt,  IL 

WARRANTY. 
L  Of  seaworHdness,  128.    IirsuBAirc*,  IV.  1. 
IL  By  eontemporaneons  representations,  280. 

COVTBACT,  V.  L 

WAY. 

I.  Priyate:  pleading. 

Certainty   in    describing   the   premises   in 
'  respect  of  whioh,  Ae. 

A  plea,  Justifying  an  alleged  trespass  as 
committed  in  exercise  of  a  right  of  way,  is 
Bvffiolently  certain,  as  to  the  premises  in  re- 
spect of  which  the  way  is  claimed,  if  it  de- 
aoribe  them  as  '<  a  close  in  the  parish,"  Ac, 
«and  county,"  Ac,  "called  B.,  with  certain 
lands  thereunto  adjoining;  and  another  close 
called  M.,  and  divers,  to  wit,  two  other  closes 
next  adjoining  thereto;"  claiming  a  waj 
Dpom  B.  to  M.  and  back  for  the  better  use, 
occupation,  Ac,  of  B.  and  the  said  lands  ad- 
Joining  thereto,  and  of  M.  and  the  said  ad- 
Joining  dofcs,  respcctlrely.  MoU  r.Daw,  990 

XL  PriTate:   Railways  Clauses  Censolidation 
Act. 

1.  Special  damage,  961.    RArLWAr,  VIIL  1. 

2.  Alteration  over  railway,  19.    Raxlwat,  L 

3.  Land  i^Jnrionslj  affected  bj  a  waj  being 
made  dangerous,  912.    Compaht,  XVII.  3. 

4.  Land  i^juriouslj  affected  by  gates  being 
put  across  the  waj  to  i%,  912.  Compakt, 
XVIL8. 

III.  Highway.    Hiohwat. 

IV.  Railway.    Railwat. 


WIDOW. 
RemoTability,  299.    Poor,  IX.  1. 

WIPE. 
6[ee  Babob  abd  Fbmb. 

WILL. 

L  Alterations  on. 

PresumpUons  as  to,  745,  747.    Altbbatiob.'' 

IL  Declarations  of  testator,  747.     Altbba« 
TIOB,  IL 

IIL  Construction  o£    Dbtub. 

WITNESS. 

I.  Commission  to  examine. 

1.  Statement  of  place  of  examinatirn. 
WalTcr  of  omission. 

A  commission  issued  under  stat  1  W.  4,  q. 
22,  8.  4,  at  the  instance  of  plaintiff,  for  the 
examination  of  witnesses  in  Ireland.  Defend- 
ant did  not  join  in  the  commission.  Neither 
the  order  for  a  commission  nor  the  commis. 
sion  speoifled  the  place  of  examination.  By 
agreement  between  the  attorneys,  prior  to  the 
granting  of  the  order,  the  examination  was 
taken  at  a  particular  place  in  Ireland.  Cross- 
interrogatories  were  administered  on  behalf 
of  defendant;  and  on  the  retnm  of  the  eom- 
mission,  he  obtained  copies  ef  the  examina- 
tions. On  the  trial,  documents  obtained  under 
the  commission  were  used  by  plaintiff,  who 
obtained  a  TerdicL  On  taxation  the  Master 
allowed  plaintiff  the  costs  of  the  commission. 

Held,  on  a  rule  to  rcTiew  his  taxation, 
that  the  omission  to  specify  the  place  of 
examination  in  the  order  was,  at  most,  an 
irregularity,  which  was  waiTcd  by  defendant's 
conduct;  and  that  the  costs  were  properly 
allowed.     Hawkint  t.  Baldwin,  375 

2.  Costs,  375.    Ante,  1. 

II.  Cross  examination. 

In  action  for  slander,  as  to  existence  of  de- 
famatory rumours,.  175.  Dxfavatiob,  IL 
1. 

in.  Costs. 
TraTclllng  expenses,  402.    Costs,  IL 

WORE  AND  LABOUR. 
By  uncertificated  bankrupt,  581.  Babkbupt,  V. 

WRITING. 

Explanatory  circumstances  when  looked  st»  89 
Gdababtbb,  L 


END  OP  VOL.  XVL 
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